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E    N   G   L    J   N   D. 

WHEN  I  had  finiflied  the  former  part  of  the  Reports 
of  this  reverend  Judge,  colled ed  by  him  in  the 
firftfixteen  years  ofthe  late  King  Charles  thefirstC^),  («)  see«Thc 

^  ^         Epiftle  Dcdica- 

I  obliged  myfelf  by  promife,  that,  if  God  fliould  blefs  me  tory»'  toCro. 

with  health,  I  would  employ  it  in  fitting  the  reft  of  his 

Reports  for  public  ufe.    But,  were  I  not  under  fuch  an 

engagement,  a  debtor  to  my  country,  and  in  particular  to 

the  profeffors  of  our  law,  the  mere  merit  of  the  adion 

would  fufEciently  have  encouraged  me  to  it ;  for,  wherein 

could  I  better  have  fpent  my  time,  or  more  obferved  that 

rule  of  THE  Apo8TtE|  qf^^feeking  not  my  own  only,  but  of 

**  ofhers  goo4"  than  in  uncafing  this  jewel,  and  commu- 

a  2  nicatin^- 
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nicating  to  pofterity  fo  great,  though  hitherto  hidden  z 
treffurp  of  law  and  learning  ?  Befides  this,  which  \vas 
enough  to  excite,  I  had  another  rcaibn  that  d\d  fwpeteq 
my  labours  herein  ;  and  that  was,  the  pleafure  I  took  in 
re-collefting  thefe  curious  pieces,  and  through  them  view- 
ing the  mqft  lively  image  of  a  perfon  whofe  piety,  know- 
ledge^ and  virtues,  had  made  hini  as  much  admired  by 
others  as  his  relation  had  endeared  him  to  myfelf ;  fo  that 
J  could  not,  in  juftice  to  his  memory,  fupprefs  any  longer 
this  monument  of  |iis  fame,  ^ure  it  is  a  bleffing  pro- 
mifed  to  every  good  man,  *'  that  his  works  JJjallpraife  him 
^^  in  the  gates  z^^  of  which  nature^  I,  taking  this  to  be  one^ 
conceived  it  was  but  my  duty  to  publifh  it. 

'To  thofe  who  have  had  a  tafte  of  this  worthy  and 
eminent  Judge's  great  abilities,  of  his  Reports  forrnerly 
printed,  I  need  not  further  recommend  thefe  than  by  fay- 
ing only  that  they  ^rc  of  the  fame  piece,  and  drawn  by 
the  fatpe  hand,  but  with  fo  much  exaftnefs  and  perfec- 
tion of  Ikill,  that  in  the  firft  though  he  hath  furpaffed 
jnany  others,  yet  in  thefe  he  feemj  to  fgrpafs  himfelf. 
And  therefore  I  have  been  more  than  ordinarily  careful 
in  the  edition,  fhat  the  reverend  Repprter  may  not  be 
blemiQied  with  thofe  many  Errata  in  thi$  which  have 
fomewhat  obfcured  the  former;  ^fpefially  in  the  latter 
edition  of  it  by  fpme  igr^orant  and  mercenary  perfons, 
who  care  not  hpw  tbey  blur  mep's  credits,  and  therein 
wrong  the  reader  ^s  well  a?  the  learned  and  judicious 
Reporter,  fo  they  may  haye  a  vendible  impreffion.  To  pre- 
vent  all  grofs  and  fatal  miftakes,  I  have  perpfed  every  (heet, 
and  exaftly  examined  the  fame  by  the  original  under  his 
own  hand:  which,  as  it  did  very  much  retard  the  impreffion, 

fo 
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To  I  hope  tiie  correftnefs  of  the  work  will  abundantly 
fatisfy  For  the  delay  of  it ;  and  thofe  errors  which  have 
efcaped  ih  the  printing  of  thefe  Reports  are  fuch  as  an 
cafy  judgment  may  in  tranjitu  rcftify  :  however,  yoU  will 
End  theiri  particularly  cotrcfted  in  the  ufual  place^  after 
the  end  of  this  book; 

There  ftill  remains  Another  part  of  this  learned  Judge*Si 
Reports,  colledcd  by  him  from  the  twenty-third  yeir  to 
the  end  of  the  reign  of  queen  Elizabeth^  which  I  intend  to 
publKh^  if  God  be  pleafed  to.  lend  life  and  health  i  ^nd 
To  Ihall  once  nlore  have  occafion  to  mention  his  name, 
whofe  merits  and  memory  cannot  too  thankfully  be  re- 
corded :  and  t  am  fur'e,  I  may  err  fooner  in  the  defedt  of 
his  praife  than  the  ^xcefs ;  for  he  died  full  of  commenda- 
tion for  wifdom  and  piety ;  and  left  fuch  i,  flock  of  repu* 
nation  behind  him  as  might  kindle  a  generous  emulation 
in  ftrangers,  and  preferve  a  noble  ambition  in  thofe  of  his 
name  and  family  /to  jJerform  iftiorls  worthy  of  their  an- 
aeflors  • — ^-FaleU^ 


HAR.   GRIMSTON. 


WE,  all  knowing  the  great  learning,  Avifclom,  dnd 
integrity  of  the  Author,  do,  for  the  common 
benefit,  approve  and  allow  the  publiQiing  of  this  book,  in 
|he  fame  letter  as  now  is  printed. 

Jo.  Glynnc 
Oliver  St.  John. 
Edward  Atkiiis. 
Robert  Nicholas. 
Matthew  Hale. 
Hugh  Wyndham. 
P.  Warberton. 
Jo.  Parker. 
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JUDGES 

DURINa    THE 

kEiGN  OF  KING  JAMES  THE  FIRST, 

FIRST, 

CHANCELLORS  AND  COMMISSIONERS  OF* 
THE  GREAT  SEAL. 

IN  the  firft  year  of  the  reign  of  king  James  the  firft^  Sir  TmomaC 
EcERTON  (being  in  the  time  of  S^ueen  Elizabttb  keeper  of  the  Great 
leal  of  EftgUmd)  was  conftitoted  I^ri/  Chancellor. 

Upon  the  7th  of  March,  14.  Jac^  i<  Sir  Francis  Bacon,  Knight^ 
TMogeft  ion  of  Sir  Hicbolas  Bacon,  and  formerly  Attorney  Genera],  was 
aide  Lord  Keeper  in  the  life-^time  of  Sir  I'bomas  Egerton  :  and  upon  th« 
foanh  of  7tffriftfrf  1617  (being  the  day  after  Sir  Thomas  £gerton*$  death), 
«a  made  Lord  Chancellor  :  his  father  was  the  firft  Lord  Keeper,  and 
k  (he  M  Lord  Chancellor. 

Upon  the  tft  of  Maj^,  19.  Jac.  1.  thr  Great  Seal  wu  delivered  to 
Hit  Majefty,  who  the  fame  day  granted  a  commiffion  to  the  then  Lord^ 
Treafarer,  the  Duke  of  Lenox,  and  the  Earls  of  Pembroke  and  Arundel,  to 
htve  the  keeping  of  tHs  Great  SbAl«  and  to  feal  all  foch  things  as  the 
lordChancellor  ought  to  do,  and  to  fign  decrees :  On  the  fame  day  ano- 
tW  commiffion  was  granted  to  Sir  James  Lea,  Knight,  Chief  Juftice  of 
the  king's  bench  ^  to  execute  the  room  and  office  of  the  Lord  Chancellor 
is  the  Upper  Hoofe  of  Parliament.  And  then  alfo  a  third  commilfion 
«ii  direded  to  Sir  Julius  Ca/ar,,  Knight,  Mafter  of  the  Rolls,  Baron 
^nml^,  and  to  the  Jaftices  Winch,  Doderidge,  and  Button,  and  the  Mailers 
cf  Chancery,  to  hear  and  determine  cafes  in  the  chancery. 

h  the  fane  year^  upon  the  iQth  of  7«^  following,  John  Williams,Tyezn 
^  We^wunfteri  ^^  Bifliop-^eleft  of  Zif>rr0/if,  received  the  Great  Seal 
^ai  die  lung  ;  and  upon  the  twenty-firil  of  the  fame  month,  a  warrant 
^>>  direded  to  the  Lord  Treafarer  and  Barons  of  the  Exchequer  to  give 
>I^<"mce  to  the  faid  J9bn  WiUimt  of  all  his  fees^  &c.  from  the  fint  of 
%  «xt  pc«cediDg, 
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JUSTICES  OF  THE  KING's  BENCM* 

iEafter  Teriri,    i.  jac.  t. 

sir  John  Pojihim,  Knt.  ckefjuftice. 

Sir  Edward  Fennerj  Khti  "J 

Sir  Francis  Gawdy,  Knti  r     Jti/iiceh 

St'r  Ghriftopher  Yelvertou,  I^i.     J 

^^  the  fame  year^  on  the  i  ith  Feiruaty,  Sir  David  Williams^  Knight^  and 
^  ferjeant  at  Uvf%  was  fwbrn  Juftkc,  ib  thai  there  vrtttfi*ve  Jwiges  in  that 
Coart  (a). 

On  the  lith  Augufi,  3.  Jac.  U  Sir  Francis  Gmvdy  receiving  a  patent  td 
1be  Chief  Juftice  of  tne  common  pleas,  ^xV  Lanvrence  Tanjieldy  Knight^  and 
Serjeant  at  Law,  upon  the  25th  of  January  following,  was  fworn  Judicc 
^f  the  king's  betach. 

On  th^  36th  Majt  \»Jac.  !•  a  commiflion  was  granted  to  Sirjobn  Pophark 
to  occupy  the  place  of  the  Lord  Chancellor  of  England^  in  the  higher 
Hoofe  of  Parliamenti 

Upon  the  loth  of  June^  ;.  Jac.  t.  Sir  Jdbn  Popbam  died  ;  and  taped 
the  laft  day  of  Trinity  Term,  Sir  Tbomas  Flemings  Chief  Baron  of  the 
exchequer,  was  made  Chief  Jullice  of  the  king's  benchi 

Upon  the  laft  day  of  Trinity  Term»  in  the  fame  year^  Sir  Lawrence 
Tat^Ubting  made  Chi<&f  Baron ^  Sir  John  Croke^  one  of  the  king's  fer-> 
jeants  at  law,  and  Jnftice  of  the  counties  of  Brecknock^  Radnory  and 
Glamorgan^  was  the  fame  day  fworn  jnftice  of  the  king's  bench^ 

la  the  fummer  vacation »  10.  Jac%  i.  Sir  Cbrifiofber  Telverton  died  } 
and  upon  the  a6th  of  November  following,  ^/>  J^bn  Doderidge,  Knigbt, 
was  fworn  Juftice  of  the  king's  bench* 

NoTB)  That  in  Eafter  Term^  i^Jaa  it  he  was  created  ferjeatit  at  law, 
and  upon  the  29th  of  Oftober,  21  Jac.  i  •  the  king,  making  him  Stliritcr 
General^  granted  him  the  day  before  a  releafe  and  difcharge  of  the  date 
and  degree  of  ferjeant  at  law»  and  from  wearing  of  any  his  veftments  ac- 
cuflomed  ;  and  in  Trinity  Term,  5.  Jac.  i.  he  was  made  the  king's  fer- 
jeant at  law  without  further  ceremonies. 

(«]  Scf  Preface  to  4.  Co.  3»«  a.  and  Cro.  Car«  4,  ar  127. 

In 
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In  the  vacation,  after  Eaftcr Terra,  ii.  Jac.  i.  Zlr  Da'vidWilliamtSxtA  ; 
and  apon  the  ttventy-fi/tl  of  April  following,  a  patent  was  granted  ^ 
Robert  HoughtoH^  ferjeant  at  law,  to  be  one  of  the  Juftices  of  the  king*a 
l^eoch. 

Upon  the  25th  of  OAober,  in  the  fame  year,  ^/>  EdrMord  Cokty  Chkf 
Juilice  of  the  con^mon  pleas^  wa$  fworn  Cliief  judice  pf  the  king*| 
bench^ 

Upon  |he  15th  of  November,  14.  Tac.\.  Sir  Ednvard  Coke  was  by  writ 
difcharged  of  the  office  of  Chief  Jultice  of  the  king's  bench  ;  and  upoa 
the  day  following,  Sir  Henry  Montague^  Knight,  the  king's  ferjeant  at  law^ 
and  (then  alfo)  srcorder  of  London^  was  fworn  Chief  Jufticeof  the  king'# 
bench. 

Upon  the  23d  of  January,  17.  Jac,  1.  Sir  John  Crokt  died  at  his  houfe 
in  Hoiboro. 

Upon  the  9th  of  OAober,  18.  Jac.  I.  Sir  Thomas  Chamberlain,  Knight, 
ferjeant  at  law,  and  Juftice  of  Cheiler|  was  made  Juftice  of  the  king's 
bench. 

Upon  thp  1 4th  of  December,  in  the  fame  year,  Sir  Henry  Montague  wa| 
conftltated  Lord  Treafurer  of  his  Majefty's  exchequer,  but  continued  in 
the  office  of  Chief  Juilice  until  the  beginning  of  Hilary  Term  following. 
And  upon  the  29th  of  January ,  Sir  James  Lea,  Knight  and  Baronet^  and 
attorney  of  the  court  of  wards,  received  his  writ  to  be  Chief  Juftice  of  the 
king's  bench  ;  and  upon  the  day  following  was  fworn  in  that  place* 

In  Hilary  Term*  !'•  Jac.  i.  Sir  Robert  Houghton  died  ;  and  npon  the 
1  ith  of  February  Sir  Ranulph  drenv^  Knight,  and  one  of  his  Majeity's  ftz^ 
jeants  at  law,  was  made  Jutiice  of  the  king's  bench. 

Upon  the  1 8th  of  Odober,  ij.  Joe.  i.  Sir  William  Jones^  one  of  the 
Juftices  of  the  common  pleas»  was  fwo^n  Juftice  of  the  king's  bencl|. 

In  the  fame  year  and  day.  Sir  Thomas  Chamberlain  was  removed|  s^nd  ap^ 
pointed  to  be  JulHce  of  Chefter  ;  and  Sir  James  Whitlocke^  late  Juftice  of 
Chefter.  was  fworn  Juftice  of  the  king's  bench. 

Upon  the  25th  of  January,  in  the  fame  year,  Sir  James  Lea  was  by 
writ  difcharged  from  being  Chief  Juftice  ;  and  the  day  following  Sir  Ra- 
nulfb  Cre^w  received  a  writ  patent  to  be  Chief  Juftice  of  the  king's  bench. 
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Eaftcr  Term,  i.  Jac.  i. 

StV  Edmund  Andcrfon,  Chief  Jujlice. 

Sir  Thomas  Walmfley,  Kni.     l 

iS/r  (xeorge  Kingfmill, -K«^        ?  Jujlicesi 

Sir  Peter  Warberton,  Knt.       J 

T  TPON  the  9th  of  February  in  the  fame  year.  Sir  William  Qofuih  Knighi^ 
^^  and  ferjeant  at  law,  was  fworn  pne  of  the  Juftices  of  the  commo^ 
pleas ;  ip  that  there  were  five  lodges  in  that  Court, 

In  the  fummer  vacation,  3.  Jac.  i.  Sir  Edmund  Anderfin  d'ed.  An4 
upon  the  ^6ch  of  Augall  following  a  patent  was  granted  to  Zir  Francis 
Ga'wdyt  one  of  the  Juflices  of  the  king's  bench,  to  be  Chief  Juftice  of  the 
jcommon  pleas,  wbp  was  fworn  upon  the  oth  of  Odober  following. 

Upon  the  25th  of  January,  in  the  fame  year.  Sir  Thcmas  Coventry^ 
Knight t  and  ferjeant  at  law,  was  made  one  of  the  jultices  of  the  commoii 
pleas,  in  the  place  of  Sir  George  King/mill. 

About  Whitfuniide,  J^.jac.  z.  Sir  Francis  Ganv^  died,  and  upon  the 
toih  of  June,  Sir  Edward  Coke,  Attorney  General,  was  fworn  ferjeant  in 
chancery,  brought  to  the  common  pleas  bar  in  his  partyyrpbes,  created 
Chief  Judice  ;  .and  then  being  dif-rpbed,  put  on  his  robes  of  a  Judge, 
and  fat  that  day  in  Cpurt. 

In  fummer  vacation »  5.  Jac,  i.  Sir  Thomas  Coventry  died  (a),  and  upoa' 
the  24th  of  November  Sir  Thomas  Fcfier^  Knight ^  ferjeant  at  law,  was 
ifconftituted  one  of  the  Judices  of  the  common  pleas,  and  upon  the  26th 
of  November  fworn  in  court  before  Coke,  Walmjley,  Warberton^  and  OanieU 

Upon  the  7th  of  November,  9.  Jac,  i.  Sir  Humphrey  ff^inch.  Knight,  was 
fworn  one  of  the  Juflices  of  the  common  picas,  in  lhe*place  of  ^/>  Thomas 
Jf^almjley,  who  died  the  vacation  preceding. 

About  the  end  ofEaflcr  Term,  10.  Jac,  1.  SirThmas Foftar^xtd  ;  andin 
Hilary  Term  following.  Sir  Augufiine  Nichols  was  made  Jufticeof  the  common 
pleas.  And  upon  the  29th  Odober,  i^.Jac,  i.  had  his  patent  renewed, 
and  to  have  and  take  fee  and  livery  of  Charles  the  Prince,  &c.  in  the 

(.«)  ScdvidiQro,  Car.  i.  where  it  appears  poft.  424.  Newnrian  v.  Moor,  where  a 
that  Sir  Tboma*  Ctventry  was  Attorney  Gene-  motion  is  ma^c  by  Cove  jjtrt,  tbt  kind's 
jal  on  the  acccflipn  of  Charles  ihc  t\i^.     And    feliciter, 

office 
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pffice  of  keeping  his  Great  Seal,  and  tp  be  of  conofel  with  him  in  all 
matters*  and  to  hold  his  former  place  and  precedency  of  Jaftice  p(  thp 
common  pleas. 

Upoa  the  254b  of  Odober»  i  If  7«^*  l«  a  writ  was  direAtd  to  Sir  Ed-y 
nvarJCoi^,  Chitfjvit&ce  of  the  common  pleas,  td  be  Chief  Jnllice  of  th^ 
Icing's  bench.  And  the  day  following.  Sir  Henry  Heiart,  Knight  and 
Baronet,  and  Attorney  General,  was  made  Chief  Juftice  of  the  common 
pleas.  And  upon  the  ^d  of  April,  15^  7^.  i.  (his  firft  patent  being  re-- 
yoked)  another  patent  during  pleafure  was  granted  him,  to  be  Chief 
Jnfliceof  the  cpmmo^pleas^andto  takefeeandliwyof  Chari.b«  Princ^ 
ofWdUs  in  the  office  of  Bis  Chancellor.— Note ^  That  Sir  Henry  Hdarf 
being  made  ferjeant,  1,  Jac^  u  tile  king,  updb  the  fd  of  Niovember^ 
^•Jac.  I.  made^him  attorney  of  the  coort  of  wardsj  giving  him  thedaj 
before  a'  difcbarge  or  re^eafe  of  th^  o£Sce,  filite,  and  degree  of  a  ieijeant 
at  law. 

Upon  the  jd  of  May#  l^.Jac.  i.  Sir  S^dard  tfuthn^  X^night,  ferjeant 
at  law,  was  fworn  one  pf  the  Jufiices  of  the  common  pleas,  in  the  plact 
of  Nuhob  orDmiii* 

In  nunJi'iScliuIis^  I9.  ^of.  I.  Sir  fTilJum  ypnes,  Knightiof  Lincoin^s-Inni 
was  fworn  one  of  the  Juftices  cif  the  common  pleas,  in  the  place  of  Nicholf 
or  DameL 

Upon  the  i8th  of  OAober,  it.  Jac.  i.  Sir  Francis  Harvie,  Knighg  oi^er 
pf  the  ancient  ferjeants,  was  fworn  Juftice  of  the  common  pleas,  in  the 
^lace  pf  Sir  WiMifi^Jmtt,  who  was  rtmoytd  in€6  tfaie  ISn^s  bench.' 

Upon  the  4tfa  of  February,  in  the  fllmie  year.  Sir  Hwnfbr^  l^incb  died. 
And  upon  the  nth  of  that  naonth.  Sir  Gbor^b  CaoKH,  Knight^  one  of 
Y}^  Majefly's  ferjeants  at  law,  was  made  Juftice  of  the  cpmmon  pleas. 


fPURTHLY^ 


FOUR  T  H  L  Y, 

J8AR0N$  OF'THET  EXtHPQUER^ 
I.  Jac*  I. 

^/>  William  Periam,  Knight^  Chief  Baron^ 
^    .^5;r.  Robert  Clarjc,  JGtt/.      1   rv^^^. 

IN  Trinity  Term,  2.  7tfr.  i.  ^/r  George  Snigge,  Kni^bt,  and  fege^nt  a( 
lav,  ^^  n^e  Sarim  9f  the  Sychrqi)*^ • 


Upon  the  27th  of  0£bber,  in  the  fame  year.  Sir  fhomu  Fkmingt  KmgAi^ 
and  Solicitor  General,  was  made  Chief  Baron  of  the  Excheqaer,  in  the 
place  Qf  Sir  Wi^i^Pm^y  who  died  in  the  pfoceding  vataiibhjj'^  j- 

upon  the  9th  of  February,  4.  Joe.  i.  ^/>  James  JltiM/l,  KiSgl^  and" 
feijeantflt  law,  wa9  m^deone  pf  the  Baront  of  the  exche^r,in'tlla^Ia€e 

of  Senulf  •'.•..' 

»  •  ,        ^  ,1       r  ■     •« 

Up<m  the  25th  of  Jan^,  5.  Jac.  i.  Sir  Ifnvrmce  TanficRh  ontf  of  the 
Jfiftices  of  the  king's  bench,  was  (worn  Chief  Baron  of  the  exchequer^  in 
the  place  of  Sir  Tbomfls  Tkming,  ifirhp.tho  day  |>efbre  wa^  madeCljitf 
Jolliceofthelfioe'i  bench,  * 

Upon  the  25th  of  November,  in  the  fame  year.  Sir  Edward  Heron^ 
Knight 9  was  made  one  of  the  Barons  of  the  exchequer,  in  the  room  of 
Robert  Clarky  and  fworn  before  Tanfield^  ^'^'fg^f  ^°^  4^^k^^%  ^^\ 

Upon  the  6th  of  February  7.  Jac,  i.  Sir  Edward  Bromley^  Knight,  and 
ferjeant  at  law,  was  fworn  one  of  the  Barons  of  the  exchequer,  in  the  ptacq 
of  Sir  Edvford  HeroM* 

Upon  the  2d  of  May,  15.  Jac.  i.  Sir  John  Denham,  Knight »  of  Lincoln*!* 
Inn,  was  fworn  one  of  the  Barons  of  the  exchequer,  in-.the  place  of  Snigge, 
or  Jltham 
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Eafter  Teritl, 

t.  Jac.  I.     In  the  King's  Bench. 


iS7r  John  Popham,  Kfit.  Chief  Jujlice. 

Sir  Edward  Fenner,  Knt. 

Sir  Francis  Gawdy, 

Sir  Chriftopher  Yelverion, 

Sir  David  Williams,  Knf. 

Sir  Edward  Coke,  iCnt.  Aitorniy  Generate 

Sir  Thomas  Fleming,  Kini.  Solicitor  Generah 


r,  Knt. 

r,  Knt.  I 

1  \jr.  ^  \  J  unices, 

jlverion,  Knt-  I  ^  ^ 


I 


A  Call  of  Serjeai^tI*  Cai«i. 

K  tliis  term  fourteen  ftrjcants  at  law  wcte  made :  .  . 

_         .  ^  ahaicbythedtf. 

OF  tHE  IKNER  TEMPLE.  Of  THE  KllDDLE  TEMPLE.         mife  of  the 

\.  John  Croke  {a),  6.  John  Shirley,  ^«^«  ^^ 

2.  Thomar  Coventry.  7-  George  Smg\  ^tt 

3.  Laurence  Tanfield^  8.  Edward  Philips, 

4.  Thomas  Fofter  9.  Augujline  NicholL 

5.  Robert  Barken, 

OF  HNCOLN*S  INN.  OF  ORAY*S  INN. 

^0.  Robert  Houghton,  I3-  James  Altham, 

11.  Thomas  Harris,  1 4.  Richard  Hutton*     . 

12,  Henry  Hobart. 

.  Except  Shirley,  Snig,  and  Hutton,  they  had  all  received  their 
fc^jeants.  writs  in  Hilary  Term,  45.  EUz.  returnable  tres  Pafch^e 
following ;  before  which  time,  by  the  queen's  demife,  the  faid 
Writs  were  abated  (i) ;  and  new  writs  were  awarded  under  the 

W\  RtcoR  Di  R  •{  the  City  of  London,  detennine  by  the  demife  of  the  crown,  but 

(^)  But  now  by  7.  Will.  3.  c.  27.. no  (hall  continue  In  full  force  for  fix  months 

coinmiffion  either  civil  or  military,  which  next  afier  fuch  demife,  untefs  made  void, 

^y  I-  Anne,  ft.  1.  c.8.  U  explained  to  mean  in  the  mean  time^  by  the  next  and  immc* 

^0  patent,  or  commiflion  of  any  office  or  diate  fuccefTor.     See  2,  Hawk.  P.  C.  4. 

'  ^n^ployment,  dther  civil  or  military,  (ball  x.  Com.  Dig.  58, 

CRO.  JAC,  B  name 


2  Eafter  Term,  i.  Jac.  i.    In  B.  R. 

C*si:        name  of  the  now  king,  returnable  the  fame  tres  Pafchie.     And 
*/    ^     three  otlacr  writs  were  afterward  direftcd  to  the  faid  Shirley^  Sni^^ 
"and  HuttoHy  returnable  the  fame  day,  who  appeared  in  chancery  the 
Tuefday  following,  poji  tres  Pa/cha, 

A  Case  of  Precedency. 
If  abarriflcrbe  The  SAME  day  the  faid  John  Croke,  becaufe  he  had  been 
hCfc^of^lom!  ipeaker  of  the  parliament  (and  thereby  had  gained  place  of  all 
mon?  ahd  be  Other  counfellors,  not  being  ferjeants  before),  by  direftion  from 
made  a  ferjcant,  the  lord-keeper,  appeared  as  antient^  although  he  was  puifnt  in  ad- 
yct  he  (hall  only  mittance  to  five  of  them ;  and  he  made  a  fpeech  m  all  their 
iiavc  precedence  names,  and  delivered  to  the  lord*kceper  a  ring  for  -the  king. 

from  the  tinae  of  r  o  o 

his  admifnon  i  »,i  ,*  r  ii«  %  r  i«* 

jtd^Murt.  And  then  they  there  leverally  took  their  oaths.;  after  which  a 

day  was  prefixed  them,  viz.  upon  Tuefday^  pojl  menfem  Pajcha^  to 
be  at  the  common  ple^,  to  liave  the  folemnity  of  tlie  <iegrcc 
there  performed  ;  at  which  daj,  PhilipSy  becaufe  he  had  received 
the  king's  patent  to  be  of  his  fcrjeants,  came  firft,  as  antient 
ferjeaut. 

And  the  faid  John  Croke  (notwithftanding  he  had  been 
fpeaker  of  the  parliament,  and  notwithftanding  he  vris  knighted 
the  Sunday  before),  by  the  appointment  of  Popham,  Chief 
Jujiice^  witli  the  allent  of  the  greater  part  of  .the  juftices  and  ba- 
rons (againft  the  opinion  of  the  lord-keeper,  and  twelve  of  the 
privy-council,  who  writ  their  letters,  that  he  ought  to  have  the 
precedence  before  the  other  fcrjeants,  notwithftanding  their  anti- 
quity of  admittance  ;  and  the  opinion  of  Anderson,  Gawdy, 
4.  Com.IXg.  Fenner,  and  Yelverton,  who  concurred  with  the  lord- 
'•3«  keeper)  ;  was  brought  to  the  bar  after  the  faid  five  new  ferjeants, 

who  were  his  antients  in  admittance,  and  fo  to  hold  his  place. 

Cro.  Car.  4.  And  every  of  them,^  ^ftcr  they  came  to  the  bar,  had  feveral  writs 

JO.  Co.  99.       3nd  counts,   which  counts  they  recited ;    there  then  being  the 

D^.^«  ^^"!*     lord-keeper,  lord-treafuref,  and  all  the  juftices  of  both  benches, 

D.  x.  wk^L      and  barons  of  the  exchequer ;  and  after  their  count  recited,  and 

writs  read  by  the  prothonotary,  one  of  the  antient  ferjeants  im-  • 

parled  thereto,  and  then  placed  them  in  their  places  ;  one  of  their 

friends  being  a  bencher,  delivers  in  court  the  ring^  for  them  to  all 

the  judges,  Icrjeants,  and  officers  Uiere. 
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Weaver 
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Weaver  verfus  Francis  Clifford.  *^*"  *• 

Eafier  Term^  44.  Eli%.  Roll      ; 
T\EBT,   upon  an   cfcape  againft  the  defendant,    ^  (hbriff*  of%.  ifdebtiJct 
-■^  YorkJhlre\  and  demands  two  hundred  and  forty  pojands,  for  that  ^^^^^^^^^^^% 
one  JVilliam  C^rr  and  others  were  indebted  to  him  by  a  rccogni-  a%rifoner  takca 
zance  acknowledged   in  chancery,    in  two   hundred   and  forty  upon  a  capiat^ 
pounds  ;  whereupon  he  fued  a  Ipecial  fcirt  facias  in  chancery^  ■f»^»*  /">«  /«• 
and  had  judgment  by  default,  after  two  nihih  returned,  and  ^n  "«'.&«•  "pon* 
tUgit  fued  ;  which  being  returned  «/A/7,  he  piirfued  a  capias  ad  fa-  ^,^ce*ry~"oS. 
tisfaciendum^  and  thereupon  the  faid  ffilliam  Carr  was  taken  in  ago.  189.  450. 
execution  at  Tork^   and  afterward   let  at  large  at  L^ndon^    the  ^  ^  ydv 
plaintiiF  not  being  fatisfied,  per  quod  a^io  accrevit.  ^\  Roll  Ab/  * 

Upon  this  declaration  the  defendant  demurred  in  law*  809. 

Godfrey  for  the  plaintiff  moved,  that  this  execution  is  good  Cro.  Eiiz.  iZU 
by  a  capias  ad  fails  faciendum^  although  it  be  in  chancery  upon  a  J^^'  57*' 
recognizance,  where  no  capias  lies  at  the  firft ;  and  fo  it  hath  been  p^^j,  *^^'  ^* 
the  courfe  always  there  ufcd,  which  is  to  be  allowed :   for  the  Hob.*  20a. 
courfe   of  every  court  is  to  be   obferved,    ii»   Hen.  7.  pL   15*  6.  Co.  54- 
48.  Edw.  3.  pL  13.  Dyer  306.     And  although  the  granting  of  the  8.  Co.  i4*« 
capias  be  error,  yet  the  fherifF  is  not  to  take  advantage  thereof,  *;?*^*^^'*^^ 
but  it  is  good  againft  him,  and  he  is  chjirgcable  for  the  efcape ;   for  \^  straps?!, 
he  (hall  be  cxcufcd  by  rcafon  thereof  in  falfc  imprifonmcnt,  al-    '       ' 
tliough  the  procefs  were  erroneous  ;  for  he  is  not  to  examine  ir^ 
21.  Edw.  4.  pL  27.     3.  Edw.  6.  pL  67.     36.  Hen.  8.     Dyer  60. 
14.  Hen.  4.  pL  34.     20.  Hen.  6.  pL  36. ;   and  upon  this  reafon 
it  was   adjudged    accordingly  in    the  exchequer -chamber,    in 
Ognelv.  Pajion  {a),  that  debt  Ues  upon  fuch  an  efcape,  the  party 
eing  arretted  by  capias  upon  a  recognizance,  admitting  the  pro- 
]^  fs  to  be  errone  us. 

The  Court  here  were  of  that  opinion,  but  gave  day  over  to 
be  advifed  [b). 

(«)  Cro.  Elit.  164. 

{})  In  the  report  of  »his  cafe  in  Yelvcr*  zance ;  but  FgMHtr,  beCAufc,  although  the 

ton  42.   it  Is  faid.  thaMhrca  ofthe  Judgei^  procefs  be  erroneous,  it  was  not  void.— 

viz.  Ttlvertony  Gawdy^  and  Pofibam,  were  And    (ee    2.  Leon.   89.       4.  Leon.  7S. 

of  opinion  that  ihead^ion  woald  not  lie>  be-  2.  Mod»  196.     Strange,  509.     Ld.  Raymi 

caufe  a  capias  cannot  iiTue  upon  a  rect>gm-  130. 

Yare  verfus  Qough.  ^^*«  ^ 

TJPON  DEMURRER*    The  cafe  way.  That  the  defendant  be-  ^jf^^;'^^^^^ 
^   ing  indebted  to  Cooper y  who  died  inteflate,  adminiftration  of  gj,^^^^  brrng^a 
his  goods  was  committed  to  J,  5.  who  brought  debt  and  had  judg- feire facias  upcn 
ment,  and  died  before  execution  ;  and  the  adminiftration  of  the  »  judgment  ob- 
goods  of  Cooper,  the  firft  inteftate,  was  committed  to  the  plaintiff,  ^'*}''^.]!^  *  ^'^ 


adminiflrator. 


who  took  zjfcire  facias  upon  thit  judgment  comprehending  all  this  fo^a  debt  due' 
matter. — It  was  thereupon  demurred,  whether  it  lay  or  no.  the  intcfUre— 

Gawdy,  Jufiice,  held,  that  it  well  lay ;  for  the  duty  remain- Poft.  334- 
ing  is  ai  a  debt  to  the  inteftate,  and,  being  recovered,  continued  ^j^^^^  ^3^^ 
with  him  in  that  nature :  and  being  turned  into  a  judgment,  Yelv/33.  ' 
the  fecond  adminiftrator  (hall  have  a  {pcciii  fcire  facias  to  exe-  5.  Co.  9. 

cure  it.  Cro.  Car.  227. 

But  the  other  three  Justices  held,  that  the  aftion  was  deter-*' ^-  ^^^^ 
mined,  and  he  cannot  have  zfcire  facias  for  default  of  privity,  „^  ^^^d.  34. 

B   a  '  and  4-Bac.  Ab.  417, 


CO 
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Va»t        and  thfrefore  is  put  to  bec;in  again.     Wkcicforc  it  was  adjudgcJ 
ciT/u.      accordingl^r,  unlcfs,  &c.   26.  Hen,  i.  pi.  7. 

Bur  now  by  17.  <;ar.  a   c.  8.  made  per-     ciat,  and  take  execution  on  foch  judgment 

|>':rufll  hy   I.  ]3c.   2.    c.    17.  an    f-Hmini-     alitr  vcrdift.  6.  Mod.  295.     See  alfo  8- Jit 

Ar^tor  4ie  tonit  «m,  &c.  may  fuc  nfclrefa'     9.  Will.  3.  c.  lo. 

Chandelor  againft  Lopus. 

Ca**  4«  In  the  Exchequer-Chamber. 

Trcfo^r.on  the  A  CTION  UPON  THE  CASE.  Whereas  the  defendant  being  a 
cafe  for  Mii'^?  a  ^^  goldfmith,  and  having  ikill  in  jewels  and  precious  ftoncs, 
jewel,  afi^^mirg  j^^j  ^  ftouc  which  hc  affirmed  to  Lopus  to  be  a  bezar-ftonc,  and 
*/!'"  W'^1^  fold  it  to  him  for  one  hundred  pounds;  uhi  revcra  it  was  not  a 
it  was  not  a  ht-  bfzar-uonc  :  the  defendant  pleaded.  ;;or  gutlty^znd  verdidt  was  given 
j*rtr./f««s  will  and  judgment  entered  for  the  plaintiff  in  the  king's  l)ench. 
not  He  unkfs  it  j^^^  error  was  thereof  brought  in  the  exchequer-chamber  ;  be- 
the^d^n^nt*'  ciufe  the  declaration  contains  not  matter  fufficient  to  charge  the 
insw  it' was  not  defendant,  viz.  that  he  warranted  it  to  be  a  bezar-ftone,  or  that 
a  ^rjMr,  or  that  he  knew  that  it  was  not  a  bezar-ftone ;  for  it  may  be,  he  bimfclf 
ht  wa»roHud  it  ^yas  ignorant  whether  it  were  a  bezar-ftone  or  not. 
P 7i  *  t^^e"*  And  ALL  THE  Justices  and  Barons  (except  Anderson} 
«S  4  9*  held,  that  for  this  •  cauie  it  was  error :  for  the  bare  afRrmation 
s.  C.Dyer,  75. that  it  was  a  bezar-ftone,  without  warranting  it  to  be  fo,  is  no 
in  "**'^8«  caufe  of  aftion :    and  although  he  knew  it  to  be  no  bezar-ftone, 

Ken.  V-  ^^  ^^  "^^  material  i    for  every  one    in  felling  his  wares  will  afilnu 

Yelv.  20.  that  his  wares  are  good,  or  the  horfc  which  he  fells  is  found  ;  yet 

1.  Sid.  146.  if  he  does  not  warrant  them  to  befo,  it  is  no  caufe  of  aAion,  and 
I.  Sira.  653.      ^j^e  warranty  ought  to  be  made  at  the  fame  time  of  the  falc  ;   as 

?Bi.l^'m..55.^-  ^^-  94-  c.  y  98.  h  S'Hcn,7.pl.4U  9-Hen.b.pl-Sl- 
I)oujI.  J5S.       J2.  Hen.  4.  pL  i.     42.  ^^8.     7.  Hen.  4.  pi.   15.     Wherefore, 

forafmuch  as   no  warranty  is  alled^ed,  they  held  the  declaration 

to  be  ill. 

Anderson  to  the  contrary  ;  for  the  deceit  in  felling  it  for  a 

bezar,  whereas  it  was  not  fo,  is  caufe  of  adion. — But,  notwith- 

ftanding,  it  was  adjudged  to  be  no  caufe,  and  the  judgment  was 

rcverfed. 

Cask  5.  ^^^^  ^S^'^i^  ^^^^g' 

MUbaelmai  Term,  42.  ^  43.  £//«.  Roll  335. — In  the  Exchequer  Chamber , 

lncjeamcnt,an  Tj^RRpR  in  the  cx^chcquer'- chamber  of  a  judgment  in  ancjcfl- 
iniant  muft  fuc  -C-#  mcnt.  The  error  affigned,  that  the  plaintiff  was  an  infant  at 
•'y^**"'''''"'*'''^  the  time  of  the  bill  purchafed,  and  facd  by  attorney,  where  he 
ani  *ihi&''aiUvo''  couldnot  make  an  attorney,  but  ought  to  have  fucd  by  guardian  [a). 
an  crroriVi/a»/,  And  ALL  THE  JUSTICES  AND  BARONshcld  it  to'bc  errcneous  for 
is  t.iibic  iii  the  this  caufe,  and  to  be  an  error  in  fa'it^  and  might  be  well  afligned 
exciiequcr-  fo^.  error  in  this  court  ;  although  it  were  alledged,  that  the  au- 
chamb«r.  thoritv  givcn  them  by  the  ftatute  27.  f/iz.  c.  8.  was  not  to  examine 

Polt.  10.    250.  ^       '         r  \       ^^      \  •       ;  I    •     1  1       /•        •        J 

6^0.  matters  in  fait^   but  only  errors  in  lazi\  which  appeared  of  record, 

Cro.Car.  <i4.  ^^^  ^^  affirm  or  reverfe  the  judgment.  But,  notwitlrftanding, 
liob.  <;.        *    they  all,  except  Anderson,  held  that  it  might  be  alfi^ncd. 

Cro.  Liiz.  424.     2*  baund.  213.     i.  Vent.  103.    Cowp.  128. 

(d^  See  II.  Jac.  1.  c.  13.  which  aids  a      by  confcfficn,  nihil  d\cit,  nonfum  iffo'matKt, 
fuJt  Hy  an  infant  by  attorney  after  verdidt  ;      or  writ  of  enquiry  executed, 
and  by  4.  &  5.  Ann.  c.  16.  after  ju figment 

The 
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The  Defendant  in  the  writof  error  then  faid,  that  he  was  of       R»^w 
hill  age  at  the  time  of  the  bill  brought,  and  thereupon  they  were  at       "S^^^J 
jffuc,  and  a  writ  of  nifi  priu!  awarded  for  the  trial  thereof  before  **^ 

Peri  AM,  Chief  Bat-on^  and  Fenner,  one  of  thejuftkes  oj  the  king  s"^^^^  '"  ^^^  *' 
bench.     And  it  was  moved  to  be  ill  for  this  caufc— But  they  held  ?.^'  -^VT^Ta 
It  to  DC  well  enough,  and  that  he  might  be  jultice  ot  nijt  pnus  to  ihirtforc  they 
try  the  error  in/ait  of  his  own  judgment.  may  try  it  on 

their  cwr  juHfrmem.     3.  Salk.  146-     Sira.  144.  117, 

It  was  alfo  moved,  that  this  trial  was  ill,  becaufc  this  writ  of  «//f  jj  j,  j,^^  ^^,. 
prifis  iifued  under  the  exchequer  feal,    in  regard  that  Anderson,  minahie undeF 
Chief  Jujiice  of  the  common  pleai^  who  had   the  feal  of  that  court,  what  icmI  awWt 
rcfufcd  to  feal  it. — But  they  held  it  to  be  good  enough,  for  that  it  ^^^ifiH"' 
is  not  examinable  under  what  feal  this  writ  iflued.    Wkerefore  the  '  "^*' 
iffue  being  found  for  the  plaintiff  in  the  writ  of  error,  that  the  «. Ter.  Rep.  87* 
plaintiff  in  the  firft  aftion  was  within  age  at  the  time  of  the  bill 
exhibited,  they  reverfed  the  judgment,  and  remanded  the  record. 

It  was  afterward  moved  In   the  king's  bench,  that  they  had  The  27.  Elir. 
proceeded  in  the  exchequer-chan  ••.  r,  without  warrant  of  the  lU-  ^*  ^-  «'o«»n<'« 
tute,  to  .try  error  in  fait ;  for  the  llatutc  doth  impowcr  tliem  only  "^.^"Z* '°  *^"®" 
to  examine  errors  m  the  record. — And  or  that  opmion  were  all  / 
THE  Justices.  ,  Wherefore,  for  this  caufe,   they  would  not  re-  ^j^']^  ^*'''  ^^'* 
grant  reftitution  upon  this  judgment  to  the  defendant,  who  was  cro.Ctr.  ^14. 
put  out  by  the  lirft  judgment.  2.  Lev.  38. 

Vent,  207,    Stra.  606.  690.    Ld.  Ray.  1403. 

Coxc  againji  Cropwell.  Casi  6. 

Hilary  Term^  44.  Elix.Roll  709.— /«  the  Exchequer  Chamber. 
T7RROR  of  a  judgment  in  the  king's  bench,  in   an  adlion  of  in /rov«r,  upon 
-*-^  trover  againtt  hufband  and  wife,  becaufc  the  wife  after  cover-  ''l®  ^^"J^?':^*^" 
turc  found  goods,  and  converted  them  to  her  ul'e.     They  pleaded  hun>!nTand 
<^uod  ipfi  non  funt  culpahiles. — And  for  this  caufc  it  was  ruled  to  be  wife  plrad  fuhd 
ill  ;  tor  tliat  no  tort  is  fuppofed  in  the  baron,  and  fo  ought  to  have  ra/7  nonfint «/. 
pleaded  quod  ipfa  non  eft  inde  culpnbiUs.     Wherefore,   after  verdift^^'*^'****  "'**>*«*• 
for  the  plaintiff,  a  repleader  was  awarded.  ^*^^^'  5-°*  ^^'' 

Cio.  £liz.8Sr{.     Cro.  Car.  254.495.     Hob.  126.     i.  BrovvnI.  7.     i.  Burr.  300. 

Whereupon  they  repleaded  and  ti-averfed  the  converfion  ;  and  where  an  iiTue 
it  was  found  for  the  plaintiff,  and  judgment  accordingly  :  and  error  iO-^"'*^^  on  an 
afTigned,  that  the  firft  iffue  was  well  joined,  and  there  ought  not  to  »'""»-f*^''»«* 
have  been  a  repleader.— 5^^  non  allocatur:  for  the  /or/ being  al-  ^L^l'piR^ih'aU 
ledgedto  be  in  the  wife,  and  none  in  the  hufband,  the  iffue  fhall  be  be  awarded, 
only  thatfhc  is  not  guilty.    And  fo  the  prothonotaries  of  the  com-  Port.  239.  i8«. 
mon  pleas  certified  to  be  their  courfe.  aa.f^ii.6.pl.i8. 

4.  Leon.  19,    Skin.  570.     Cro.  Car.  417.      Hob.  126*.     j.  Leon.  31a.      Palm.  343.    Dougl.396.747. 
Cowper,  510,     Dough  380.  719.     Ld.  Ray.  170.     Stra.  994.     Burr.  192* 

Anothfr  Error  was  afligned  ore  tenuis  that  the  judgment  to  The  form  of 
replead  was   not  good  j  for  it  h  quia  videtur  curia^  quod  placitum^'^^^^*^^*'^^'' 
pr/tdi^um^  et  exitum  fuperinde  jundum^  eft  minus  fufficicns  in  lege^  Poit^isV, 
idea  di{ium  ejl  partibus  quod  replacitent^  which  is  not  any  judgment ; 
for  it  ought  to  have  been,  ideo  confideratum  eji,  l^c.—Sed  non  alio*  '^0"'?**' 
catur :  for  it  is  a  fufficient  award  to  replead,  aAd  the  courfe  is  fo  skin!T7o?' 
aUogether,     Wherefore  rule  was  given  to  affirm  the  judgment.       Lutw.  1622. 

4    fiac.  Abr.  126, 127.    Cowp.  510. 

It  was  afterward  informed  to  the  Jufticesand  Barons,  that  there  AftfrM  ««//.  $9 
was  not  any  bail  entered  for  the  wife,  and  the  aftion  was  princi-  <rra<fti«pirjdtd, 

the  Couii,  to 
J»^^v>rm their  confeieoces,  may  award  a  arihrari.  Port.  141. 277.  44 5.  5<i»  Cr©.  EHi.  1 53.  Cro.     .  r.  351, 
VloU,  Ab.  2S9.    S«!k.  z-jQ,    a.  Bac.  A^r.  206.    Stra.  536. 

B3  .    pally 


C^si  7. 
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Coxti  pally  againft  her  ;  wherefore  the  judgment  was  erroneous,  and  a 
*If?'V  certiorari  prayed  to  certify  it. — But  it  was  moved,  that  in  regard  he 
Q^ofyrgit.  j^^j  afligned  his  errors,  and  had  not  afligned  that  for  error,  and  the 
defendant  h^d  pleaded  in  nuUo  eft  erratum,  and  the  record  is  exa- 
mined, he  may  not  now  aliedge  it ;  for  tlicn  it  would  be  infinite, 
cfpecially  to  reverfe  a  record  :  but  peradvcnture  to  help  a  record, 
in  affirmance  of  a  judgment,  they  may  award  a  certiorari  ex  officio ^ 
upon  fuggeftion  that  there  is  diminution,— The  JusTicts  held, 
that  although  the  party^  after  innullo  eft  erratum  pleaded,  is  not  re- 
ceivable to  aliedge  fuch  a  thing  for  error  which  did  not  appear  in 
the  record  certified,  yet,  to  inform  the  Court,  he  may  move  them; 
and  they  ex  officio  may  award  fuch  a  certiorari,  if  they  will.  Where- 
upon they  awarded  a  certiorari,  and  the  bail  certified  to  be  well 
(entered,  and  the  judgment  was  affirmed. 

Martin  againft  David  Boure. 

Eafter  Term,  44.  £//«.  Roll  293' /»  the  Exchequer  Chamber. 

A  SSUMPSIT.     Whereas  Nic,i')la5  Sahar  was  indebted  to  Jlex- 
^^ff-um^t'n  ander  Harris,  being  at  Jleppo  in  Spain,  in  283I.  6s.  8d.  amount- 

buItfexctengc.^"S  ^o  1326  dollars,  called  rials  of  eight,  moneto'  Hifpanne\  and 
3?«oft  J07.  ^Alexander  Harris  agreed  with  the  defendant  that  liicholas  Saltar 
fhould  pay  to  him  that  283I.  6s.  8d.  in  England,  arid  that  thcdcfen- 
12.  M«i.  XII.  ^^"^  fliould  pay  tohimthe  valueof  that  money  at  y//^/>/^<?  in  Spain,  and 
Luf.25^!  '  thereupon  deliver  to  the  dcfcndanta  bill  ot  exchange,  requiring 
JH^rd.  103.  AVfAoAjxAW/^rtopay  that  money  accordingly,  in  consideration 
Cuwp,  571.  that  the  plaintiff,  at  the  defendant's  requeft,  would  deliver  that 
bill  to  the  faid  Nicholas  Saltar^  and  receive  of  him  the  faid  28^1. 
6s,  8d. ;  and  in  confideration  that  the  plaintiff  would  deliver  to  the 
faid  fiicholas  Saltar  a  bill  of  exchange  figned  with  his  hand,y^fi/«- 
dum  ufum  mcrcatorum,  requiring  the  defendant  to  pay  to  the  faid 
Athxander  Harris  the  value  of  that  283I.6S.  8d.  in  Spanilh  money 
at  Aleppo  \  and  in  confideration  that  the  plaintiff  would  affume  to 
the  faid  Nicholas  Saltar  that  the  defendant  Ihould  pay  to  the  faid 
Alexander  Harris  the  value  of  the  283I.  6s.  8d.  in  Spani/h  monty  tlx. 
^/^^/><7  according  to  the  faid  bill;  the  defendant  assumed  that 
he  would  pav  to  the  faid  Alexander  Harris  the  value  of  the  faid  283I. 
6s,  8d.  in  ^panijh  money  at  Alepp9,  prout  by  the  faid  bill  of  ex- 
diange  by  the  plaintiff  to  be  made  fliould  be  appointed  :  and  al- 
lEDG^TH  JN  FACT,  that  hc  delivered  to  the  faid  Nicholas  Saltarthc 
faid  bill  of -^/<^^?«^/rr //^rm,  and  received  from  him283l.  6s.  8d.  to 
the  defendant's  uft,  and' delivered  to  him  a  bill,  figned  with  hjs 
hand  direfted  to  tlie  defendant,  requefling  him  to  pay  to  the  faid 
Alexander  Harris,  at  Aleppo,  1326  dollars,  called  rials  of  eight,  mo- 
neta  Hifpaniet  \  and  that  the  plaintiff  affumed  to  the  faid  Nicholas 
Saltar,  that  hp  the  defendant  would  pay  to  the  faid  Alexander  Harris 
the  faid  1326  dollars,  called  rials  of  eight,  moneta  Hijpaniit,\c' 
cording  to  the  faid  bill ;  and  that  the  defendant  had  not  paid  them,  &c. 
The  defendant  pleaded  non  ojfumpftt ;  and  it  was  found  againft 
him,  to  the  plaintiff's  damage  of  three  hundred  pounds ;  and  judg- 
ment accordingly. 

A  WRIT  OF  ERROR  thereof  was  brought  in  the  exchequer- 
chamber,  and  afligned ; 

First,    Becaufe   the   confiderations    are    executory,    which 
ought  to  be  precifely  alledged  to  be  performed  according  to  the 
agreement,   and  they  arc  not  performed  according  to  the  agree- 
ment \ 


Eaftcr  Term,  i.  Jac.  i.    In  C,  S.  and  B.  R.  7 

mcnt  ;    for  he  ought  to  have  given  a  bill  of  exchange,  figncd     Marti* 
with  his  hznd 9  fecundum  ufum  mercatorum  ;  and  if  it  be  not  fo,  he       '»f«'V 
is  not  bound  to  pay  it,  becaufe  it  varies  from  his  agreement.  Boun. 

Seconoly,  Becaufe  his  ajfumpjit  is,  that  if  he  gives  his  bill  di-  i"  an  affumpjit 
rcfted  to  the  defendant  to  pay  the  value  of  283I.  6s.  8d.  in  Spanl//?  ^^^J""  "^*^- 
money,  &c.  and  affumc  that  the  defendant  fliall  pay  that  value  of  |hc'"fiuerf  fo 
283I.  6s.  8d.  in  Spamjh  money,  &c.  that  he  will  pay  it:  and  he  much  Engiifli, 
doth  not  purfue  this  agreement;  for  he  gives  his  biU'to  pay  1326  in  Spanifti  mo- 
dollars  called  rials  of  eight,   which  is  not  according  to  the  agree-  "*y»  *"  **®*"* 
jnents   for  he  thereby  ties  himfelf  to  cay  that  kind  of  money,  and  ^^VbiUfo^  fo 
not  generally  the  value  of  283I.  6s.  od.  and  fo  it  varies  from  the  tmti^  <io!iars 
agreement,  which  he  is  not  bound  to  perform. :  as  if  the  promifecaUed  rUU  of 
had  been,  that  if  he  gave  his  bill,  that  I  fliall  pay  the  value  of  lool.  ^'K*'^  «*«  »"o- 
in  Engii/h  money,  I  will  pay,  &c.  and  he  gives'his  bill  that  I  fhall  "JJ^^^^^f**"'  ** 
pay  the  lool.  in  ipur- rials,  1  am  not  bound  to  perform  it ;  for  where 
I  have  eleilion  to  pay  it  in  any  money,  he  tics  me  to  pay  it  in  tliat  5-Com.Dig.  50. 
kind  of  money  only,  fo  as  he  takes  fromwne  my  eleftion  in  what 
money  I  will  pay  it,  and  makes  me  perad venture  to  be  at  the  charge 
of  exchanging  it  into  that  money. 

Scd  non  allocatur.  Becaufe  it  is  averred  that  1326  dollars,  &c. 
arc  of  tlie  value  of  2831. 6s.  8d. ;  therefore  it  is  all  one,  and  fhall 
not  be  intended  that  the  payment  of  them  in  other  money  ihould 
be  prejudicial  to  him.  Wherefore,  without  hearing  any  argument 
or  greater  deliberation,  the  judgment  was  affirmed. 

NoT£.     Thcfe  exceptions  were  not  moved  in  the  king's  bench, 

Lovelace  againft  Wilcocks,  Ca»i  «.. 

Hilary  Term^  44.  EUk,  Roll  8oz. 
TERROR  in  theking's  bench  of  a  judgment  in  the  common  pleas.  On  anlflue 
■^    The  error  affigned  was,  For  that  in  Replevin  of  the  taking,  "po"  the  tenure 
&c.  at  King/down,  the  defendant  avows,  for  that  the  place  where  '!^^l:^^^^i[^ 
was  holdcn  of  him  as  of  his  manor  of  Klngfdown^  in  the  county  j^  ^if.«io  «v«. 
of  Kent.     The  iflue  was  upon  the  tenure,  and  the  venire  facias  was  mriu 
**  de  vicineto  dc  KiYifdowny     But  it  ought  to  have  been  alfo  **  de  I'oft.  86.  303. 
**  vicineto  manerii  de  King/down ;"  for  it   fhall   be  intended   two  4°5« 
places  and  not  one;  nor  that  the  manor  is  in  the  fame  vill ;  and  ^^'^•*^*  ^^ 
then  the  vifne  ought^to  be  of  both.  ^^^^  *Zc. 

Andof  that  opinion  was  ALL  the  Court  ;  wherefore  the  judg-  ,.  sfd.  19! 
ment  was  reverled.  i.Com.Dig.3a4. 

'  Sydenham  againft  Keilaway.  case  9. 

pOPH AM,  Chief  Jufiice,  cited  a  cafe  to  be  refolved  by  all  the  ^^'^^^''\  ^%. 
Juftices,  anno  16.  EIit,,  Sydenham  v,  Keilaway y  that  where  ^'O  fe^Von willnoe 
conipir;c  to  indift  one  falfely,  and  the  party  is  not  indifted,  be- ji^  upon  the  fta- 
caufe  tlie  jury  had  not  fufficient  evidence,  biit  returned  an  igno-  tute,  where  tho 
ramus  upon  tne  bill,  no  confpiracy  lies,  becaufe  he  never  was  in- «n«*«^n»««t  it 
difted  nor  acquitted  ;  yet  he  may  be  indifted  upon  confpiracy  ^^lf^^^*>'^'^ 
the  common  law  for  this  falfe  confpiracy  and  mifderaeanour,  j^^jn  a^^^^, 
which  is  punilhable  at  the  common  law :  fo  if  any  commit  per-  mon  Uw.  Vide 
jury,  which  is  not  punifhable  by  the  5.  Eliz.  c,  9.  yet  he  may  i.  Hawk,  p.c, 
vrcU  beindifted  thereof,  and  punifhed  by  fine  and  imprifonmcnt.  ^*7** 

Fca.  490.     Cro.  Ellz.  725.     1.  Com.  Dig.  159.     4.0001.012^.148.     DougLnj. 

B  4v  Philips 
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Cau  t«.  Philips  agaittjl  Echard. 

Trinriy  Trrm,  44.  Elix'  Roll  4^3  • 
Todebtonbond  TTVEBT  upon  an  obligation  of  three  hundred  pounds  againft  the 
agtinftancxe-  X-/  defendant,  as  executor  of  Elinor  Echard. —  I  he  defendant 
lathis  wftatorP'^^^^'  that  his  tcftatrix  was  bound  in  a  ftatutc  of  three  hundred 
wM  bound  in  a  pounds  to  Paul  Banning^  and  that  he  had  but  eighty  pounds  of  the 
judgment  by  fta.  goods  of  the  teftatrix  to  fatisfy  that  ftatute,  which  remained  yet  in 
tute,  it  no  *«r,  i^g  force,  and  not  paid.  £t  hoc^  i^c. 
uniefsthcitatufo     j^  ^^g  hereupon  demurred  ;  and  argued  by  Tanfikld,  for  the 

was   for  a  juft         .•./r-  Ji.'^o  r       ,%      ^  r      i  ' 

debt,  and  not     plaintiff y  and  by  STliV£NS,/or  the  fftfcndant. 

fnei«iy  for  the       Gawdy  and  Yelverton  held,  that  it  was  not  any  plea,  be- 
pcrformance  of  caufe  it  IS  not  averrcd  that,  the  ftatute  was  made  for  debt,  and  that 
f®y*1*"**  5  **"*  the  debt  is  not  fatisficd  ;  for  if  it  were  made  for  the  performance 
that  the  ftaTutc  of  covenants,  it  is  not  rcafon  it  (hould  be  a  bar  in  debt  upon  an 
toftiUinforcc,   obligation  which  is  already  due:  and  pcradvcnturc  the  covenants 
and  the  money  fiiall  never  be  broken,  fo  as  there  never  (hall  be  any  caufe  of  fuit 
not  paid,  it  is    q^  extent  thereupon.     Bet  if  it  had  been  made  for  a  true  debt,  it, 
rJft^*"'*io      ^^"g  ^  ^^^^  ^^  record,  ought  to  be  fatisfied  before  an  obligation  ; 
182.  ^^      *     *^  ^''  ^^"^^  4-  'P^'  21.     6.  Ediv.  4.  pL  12.     6.  Edw,  6.    JJyer  80. 
c.Co  aS.         Treivinniard' s  Cafe.     28.  Hen.  8.    Dyer  32.  and  6.  £/iz.  Dyer^  232. 
Went.  197.  .    that  debt  upon  a  record  fhall  be  paid^bcfore  an  obligation*    and  a 
Cro.  >iiB.  467.  debt  upon  an  obligation  which  is  put  in  fuit,  before  another  obli- 
Bridg.80.         gation(i2).»And  in  regard  it  lieth  in  the  defendant's  notice  for  what 
"^•^jJ^^^^P'^^^-caufcs  that  ftatute  was  made,  and  hot  in  the  plaintiff's  knowledge, 
t.  Lev.  /14.     ^ho  is  a  ftranger  thereto,  therefore  the  defendant  on  his  part  ought 
*unb.  48.        to  fhew  it  to  excufe  himfelf ;  otherwife  it  would  be  a  great  incon- 
Cio,.Car.  363.   venience  to  thoi  *  to  whom  debts  are  due,  to  compel  them  to  take 
^r*^'  5«7-        knowledge  of  all  ftatutcs,  and  for  what  caufes  they  are  made  :  and 
I>c»r^.  A«*^^*^^  ^^^^  would  be  paid  by  an  executor,  if  ftatutes  ntade  for  the  per* 
formance  of  covenants   (and  no  covenants  fliewn  to  be  broken) 
(«)  nycr,32.    Ihould  be  a  bar  to  due  debts.     Wherefore  this  plea  without  fuch 
^  averment  is  not  good. 

But  Fenner  held,  that  the  plea  was  good*:  for  when  it  is  aver- 
red that  the  ftatute  is  in  its  force,  and  the  fumdue  thereupon  not 
paid,  it  is  to  be  intended  to  be  a  ftatute  for  debt,  until  the  contrary 
be  fhewn  ;  which  lies  on  the  other  party  to  fliew, 

5.  Co.  t«.b.         And  he  with  Gawdy  and  Yelverton  agreed,  that  a  ftatute 
tro.  Car.  3^3.  fQj.  performance  of  covenants  (none  of  them  being  broken)  is  no 
Moor,  75X.       Yy^^  jj^  debt  upon  an  obligation.     And  they  all  held,  that  if  an  exe- 
cutor pay  debts  upon  obligation  before  a  ftatute  be  broken,  and 
afterwards  a  covenant  is  broken,  whereby  fuit  is  upon  that  ftatute, 
payment  of  the  debt  upon  the  obligation,  and  that  he  hath  no  more 
m  his  hands  of  the  teftator's  goods  than  to  fatisfy  the   recovery 
in  debt  upon  the  obligation,  is   a  good  bar  againft  the  ftatute. 
(»)  Thi»  cafe    ^Jdjournatur  U),  ahfcnU  PoPH AM. 
w;.»  moved  -^  \    /»      ^ 

•gain  in  Trinity  Term,  and  adjudged  in  favour  of  the  defendant.    Pod.  35. 

Caie  II,  Swccnman  ogainjl  Culh. 

Hilary  Termy  44.  Eltz^     Roll  4%^, 
On  a  coprf'rion  TJ*  JECTMENT.    Upon  a  fpecial  verdift  the  cafe  was,  A  leafe  for 
th*t  the  |-^^e    i-  eighty  years  was  made  upon  condition,  that  if  the  leflie,  his 
l^'^flich  TtTiilr  ^^"^^^^'"^  ^^  affig"S»  did  not  repair  the  houfc  within  fix  months 

af?er  nniicc,  ibcn-iiicc  muft  be  given  to  him  who  lias  the  entire  iniereft,  and  not  to  an  under  Icflee. 
Mror,  680,  Yclv.  37.  i.  Kcll.  Kep.  373.  Skin  391.  i.  Co.  92.  Cc.  Liu  153.  in.  a.  22^.  a. 
Hob.  51.    Cro.  £112.298.  Cuwp.  622.  1 
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after  notice  and  warning  given,  the  Icafefliould  be  void.    The  Icflec     Sw^tham 
makes  a  leafe  for  ten  years ;  the  affignee  of  the  tevcrfion  comes  to       ^«^ 
the  tenement,  and  gives  notice  to  frilmere  (occupier  of  the  houfcs  "*** 

\in4cr  the  Icilee  for  tcA  years)  that  the  houfe  was  defeftivein  rcpa-. 
rations,,  and  (hews  wherein  ;  and  becaufe  it  was  not  repaired  withia 
fix  months  after,  he  entered,  and  kt  to  the  plaintiff;  whereupon 
the  defendant,  as  fcrvant  to  the  leflce,  re-entcred»  Etjifuper^  \kc^ 

PoPHAM,  Fenner,  and  Yelverton,  after  argujnent  at  the 
bar,  held,  that  this  notice  to  a  perfon  who  is  not  intereiled  in  the 
term,  although  it  was  upon  the  land,  is  not  fufficient ;  fqr  he  is 
bound  under  the  pain  of  forfeiture  to  repair  it  after  notice.  And 
therefore  Popham  Aid,  if  a  ieafe  be  made  referving  rent,  and  if 
the  rent  be  not  paid  upon  demand  at  anytime  within  the  year,  that 
the  leafe  (hall  be  void:  if  the  leflbr  demand  it  wpon  the  land  at  any 
time  o^  the  year  but  the  laft  day  thereof,  the  lelfec  not  being  there, 
it  is  a  void  demand :  fo  if  he  meet  the  leilee  at  any  time  out  of  the 
land,  and  demand  his  rent,  it  is  a  void  demand  alfo  ;  but  his  way  is, 
to  appoint  the  lelfee,  that  fuch  a  day  he  will  be  upon  the  land 
and  demand  his  rent,  and  then  if  the  leflce*  be  not  there  to  pay  it 
upon  his  demand,  the  leafe  is  forfeited  :  fo  here  the  notice  of  the 
land,  not  being  given  to  the  right  perfon,  is  void.  Wherefore, 
abfente  Gawdy,  it  was  adjudged  accordingly. 

Bray  againjl  Grobe.  Cai*  %%. 

TJ  RROR  of  a  judgment  in  trefpafs ;  for  that  the  defendant,  being  Jodsmcnt  re- 
^^   an  infant,  appeared  by  his  attorney,  and  not  by  his  guardian.  ^c'^fcJ,  bccaufa 
The  defendant,   m  the  writ  of  error,  pleads  in  nulla  ejl  erratum,  l^'l^"^^^^^^ 
— And  adjudged  to  be  error  ;  and  for  that  caufe  reverfed.  tmita^d  oiguof 

•  dian. 

Ante,  5.    Poft.  254.  641.     8.  Co.  58*     9.C0.  jo.     i .  Roll.  Ab.  187.    Cm.  Eli t.  569.    Moor,  460. 
3.Ktb.384.     X.  Leon.x89.    Yclv.iii.     Strange,  783.  Seezi.jac.  i.  c.  13.  ami  the  4.1^5.  Ann.  i6« 


Ante,  4. 


Wade  a^alnft  Atkinfon. 

Ifi  the  Exchequer  Chamber. 


Cast   13. 


P'RROR  in  the  exchequerTchamber  of  a  judgment  in  the  king's  Judgment  in 

bench.  debi  againft  an 

The  error  affigned  was,  Becaufe  ip  debt  againft  him  as  admini-  |^fcfb«7gfe 
ftrator,  he  doth  not  fhew  by  whom,  nor  by  what  authority  the  ad-  [h^iuraTion* 
niimftration  was  committed  j  and  in  proof  thereof  he  relied  upon  did  not  mew  by 
38  Hen.b.pL  6.  and  Bk.  of  Ent.  301.  where  it  is  Ihewn  by  whom  ^bom  nor  by 
the  adminiftration  was  committed,  And  the  prothonotary  of  "T****  .*"'**?^**^ 
the  common  plc^  certified,  that  the  courft  is  to  fay,  ••  cuiadmim-  lion  w«  cob!' 
^'  Jit  alio  commiffa  ejl,  by  fuch,  &c."  miited. 

Whereto  it  was  faid,  there  is  not  any  queftion  but  that  fuch  a  Poft.  89.  556. 
declaration  againfl  an  adminillrator,  (hewing  by  what  authority  ,.sid. 228, 
the  adniiniftration  was  committed  to  him,  is  good:  and  if  this  2. Jones,  i. 
claufe  were  omitted,  it  is  well  enough  ;  for  there  is  not  any  reafon  ^'"f-  3ci. 
t^\e  plaintiff  Ihould  be  enforced  to  flicw  by  what  authority  the  ^d-  ^'>"8'^4;  54»» 
niiniftration  is  committed,  whereof  pciadventure  lie  h^th  not  any 
conufance. 

liut  THE  Justices  and  Baroks  held  it  to  be  erroneous ;  for 
a'i  well  as  he  takes  conufance  that  he  is  admini ft^ator,  fo  he  may 

take 


^v    ■..:^^- 
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;Wa©»       take  connfance  by  whofe  means  he  is  made  adminiftrator :  for 
mgamji       otherwife  he  may  charge  him  as  executor  de/on  tort  dcmefne^  if  he 
YKiwioM.    j^  ^^^  adminiftrator.     Wherefore  judgment  was  revcrfcd  {a). 

(«)  Sed  Vide  Cro.  Eliz.  6.  456. 838. 879.  907.     4*  Leon.  189.    Style,  io6.     1.  Sid.  302.    x.  Lev.  i9X. 
-Iltalfo  2*  Bac.  Abr.442.  and  checafet  there  cited. 

^^«  »4*  Fofter  agatnft  Clement. 

lo  ffim^fity  on  p^RROR  of  a  judgment  in  2XvaffMmpJit  in  the  common  pleas  ;  for 
•iwmifctofavc  Hr  ^^^^  ^j^^  plaintiff  declares^  Whereas  he  was  obliged  in  an  obli- 
1^  it^VuffiT*  g^^'^^  of  three  hundred  pounds,  the  defendant  aUumed  to  favc 
cieMtoftatc  him  harmlefs,  &c. ;  and  althaugh  he  were  impleaded  upon  that 
tkit  the  obligee  bond  by  the  obligee,  and  recovery  had  per  debitam  kgn  formam^  et 
M^pWfi/  him,  11^}^  f^tpiiis  requijitusj  the  defendant  had  not  faved  him  harm- 
^!'7.  lefs,  &c.     Thedefendant  pleaded  "Concord;"  and  it  was  found 

againft  him,  and  judgment  given  againft  him. — It  was  now  afligncd 
0|ix  Eliz.  877.  for  error,  Tl^at  the  declaration  was  not  goo4,  becaufe  it  is  not  al- 
Cowp'l?^^*'  ledged  how  he  impleaded  him,  and  recovered^  but  generally /iwjp/a- 
^^'  citaffet  et  recuperdJpt.^—Sed  non  alUcatw :  for  that  is  fufficicnt,  with- 

out (hewing  the  whole  record. 

Case  15.  Arundcl  againft  Arundel. 

Afinei(  valid,  TERROR  to  reverfc  a  fine  levied  in  Hilary  Term^  tlie  21ft  Eiix. 

thowjh  the  d€'  m2j  The  First  Error  afligned  was,  Becaufe  the  writ  of  covenant 

dumi  bear#^/«  ^^^  fgjfg^^  2d  January^  in  the  21ft  £//2.  returnable  O^ab.  Hilar. 

wkh*th€  wr^/  21.  £//z.    and   the  dedimus  foteftatem  bore  tejle  the  3d  January^ 

^tvutoM,  21.  Eli%.  and  mentioned  quid  cum  breve  de  corvuentione  pendet^  which 

yclv  x-K  ^  ^^^  ^^ »  becaufe  it  cannot  be  faid  quod  pmdet  until  the  return 
i.RolhAb.757.  thereof,  and  therefore  erroneous. — Sed  non  allocatur :  for  it  may  be 

4  Co.  47.  b.  well  faid  to  be  pendant  immediately  after  tlic  purchafe  thereof. 

ero.  Elix,  677. 

Cruife,  82.     I.  Wilf.  37. 

A  fin«^  of  a  ma-      A  Second  Error  affigned  was.  For  that  the  writ  of  covenant 

Bor,of  lands,and  and  dedimus  potrjlatem  are,  that  a  fine  Ihall  he  de  manerio  de  P,  and 

0  rtr.i,  is  good,  f^^i^^y  acres  of  land,  and  forty  (hillings  redditus  in  P. ;  and  the  con- 

*o«flr!i^omit  to   CO^^  of  the  fine  is,  quod  rccognoylt  manerium  et  tenementum  pripdu'ta 

mtnxxombtriMt.cum  pcrtmentiis  ejejus,  Wr.  omitting  the  rent ;  fo  it  varies  from 

port.  699.         the  writ  and  the  warrant  of  the  dedimus, — Sed  non  allocatur :   for,  as 

Cowp.622.       PoPHAM,  Chief  Jti/Ucey  faid,  the  uliial  Courfc  of  the  Fine-ofTicc  i?, 

when  a  fine  is  levied  of  a  manor  and  rent,  if  the  rent  be  under  the 

value  of  five  pounds,  they  never  ufe  to  make  mention  thereof  in 

the  fine;  but  jf  the  rent  amount  to  five  pounds  or  more,  then  they 

ufe  to  mention  it  in  the  concord  of  the  fine  ;  and  therefore  this 

error  alfigned  was  difallowed. 

If  thcconufance  A  Third  Error  was  moved,  Becaufe  the  dcdlmu^potcjlatem  was 
of  a  fine  be  made  per  Ror,5:RUM  ManwoOD  militem^  and  Roger  Afaniuoody  who 
cA^irife  ^n^'^^^  took  this  fine,  was  not  tlien  a  knight  (for  in  truth  this  conufancc 
wi.i.h  htuail-  was  taken  by  Rofcr  Mamvood  in  the  circuit  in  Lent  vacation,  and 
er  ^r.  / /,  Nv hen  at  that  time  he  was  not  made  knight,  but  was  only  one  of  the 
in  t.irt  lu-  WIS    j^ii\iccs   of  the  common  pica>  ;  but  afterward,  upon  thq  death  of 

ycf  It  c  ir.nut  hi  affi^^ne^  f'>r  error  to  reverfc  the  fine,  for  it  woulJ  be  an  averment  exprcf>ly  againrt  the  n- 
co'cl.  1^)1).  77.  -q*^  rR^n.Ab.751,  Yelv.  3-.  Dyer,  89.  Cro.Ca-.  i;^.  Hob.  ^30.  3.  Mod.  14 1. 
2.  Vent.  40.    5.  Ccoi.  L'l^'.  y?j^     3.  Mjd,  141.     2.  Bac  Abr.  53!^     Ji.  \V.1I,43.      i.Tcrm  Kep.  140. 
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Jefferies,    Chief  Barsrii  Roger  Manwood  was  made   ChJcf   Aumn^w. 

Jyaron^  and  knighted).     And  for  this  caufc  it  was  faid,  that  the       5fH^ 

faidwrit   was  not  any  warrant  to  him  to  take  this  •  conufancc ;    ^•^"•••"^ 

wherefore  the  fine  being  taken  by  one  who  was  not  knight,  as 

is  confeflcd  by  the  pleading  (for  by  pleading  in  nulb  eft  erratum^ 

this  matter  in  fait  is  confelied),  it  is  therefore  error. — But  it  was 

thereto  anfwcred;  that  this  is  an  error  dircftly  againft  the  record, 

and  therefore  not  receivable*;  for  the  record  upon  the  dedimus  po- 

teftaum  is,    Refponjio  infra  notninati  Rogeri  Manwood,  and  liis 

jiamc  fubfcribed,  which  is  intended  the  fame  Roger  Manwood  to 

whom  the  writ  is  dire£ted ;  and  it  is  againft  the  record  to  fajr 

the  contrary  :  alfo  in  the  entry  of  the  queen's  fiiver,  the  record  is, 

habct  pacem  admiffam  coramRocEViO  Man  wood  m/7//^ ;  fo  to  aver  that 

he  who  took  the  conufance  was  no  knight,  is  exprefsly  againft  the 

record,  and  againft  that  which  he  did  as  Judge,  wliich  is  notre^ 

ceivable. 

And  of  that  opinion  was  all  the  Court  ;  who  all  agreed, 
and  fcverally  delivered  their  opinions  openly,  that  for  this  caufc 
fuch  an  error  might  not  be  ailigned  exprefsly  againft  that  which 
he  did  as  a  Judge,  and  againft  that  which  is  recorded :  and  as  he 
may  not  fay,  *•  nul  tlcl  Rogerus  Manwood  unques  in  rerum^a^ 
*'  /Kr/f,"  or  tiiat  Roger  Manzvood  did  not  take  that  conufance,  fo 
he  cannot  '>y  but  that  he  was  a  knight ;  for  it  is  recorded  as  a  fine 
taken  by  him :    and  as  in  Ferneys  Cafe  (/i),  an  error  was  not  fuf- 
fered  to  be  afiigned  that  the  conufof  was  dead  before  the  time  of 
the  conufance  certified  to  be  taken,  becaufe  it  is  exprefsly  againft 
the  Judge's  certificate  :  and  5.  Mar,  Dyer^  163.  when  a  record  of. 
hijiprius  was  certified  in  tke  name  of  a  Juftice  of  aflife,  it  cannot 
be  affigned  for  error  that  the  Judge  was  dead  before;  for  it  is  againft 
the  record,  and  againft  that  which  was  done  judicially:  fo  here» 
to  aver  againft  that  which  is  returned  on  record,  is  not  receivable: 
and  if  it  fhould,  great  inconvenience  would  enfue,  as  well  to  draw 
in  queftion  by  fuch  averment  this  fine,  which  was  levied  twenty 
years  fince,  as  alfo  to  queftion  any  fine  which  was  levied  an  hun- 
dred years  paft,  upon  luch  a  pretence,  which  is  not  fufFerable, 

PopHAM   therefore    faid,    there    was   a   great    difference  be-: 
twixtafts  minifterial  and  aSs  judicial;  for  againft  afts  which  a 
(herifforiny  other  officer  doth  as  minifterial,  an  averment  may 
be  ;  but  not  againft  that  which  is  done  judicially,  and  by  one  as 
Judge.     Vide  7.  Hen.  7.  pL^.  and  Nat.  Brev.  23.     And  whereas  it 
was  faid,  that  by  in  nullo  eji  erratum  pleaded  the  matter  indeed  is 
confcfled,  that  is  not  fo ;  but  it  is  quajl  a  demurrer  upon  the  error  Poft.«9.  511, 
affigned,  that  it  is  not  receivable :  as  it  hath  been  adjudged,  that  ^ro.  Car,  53, 
where  an  error  hath  been  afligned,  becaufe  the  record  was  that  ho  J*'' 
appeared  ^^r  J.  5.  attornatum  fuum  ;  whereas  there  was  not  any  fuch  ,.RoU.%?7e3 
/•  S.  in  rcrum  naturd;  in  nullo  eft  erratum  being  pleaded  thereto,  it  Ray.  231. 
was  held,  that  it  was  not  an  error  to  be  affigned,  and  that  the  plea  Leon.ai. 
was  good  :  for  a  demurrer  in  law  is  never  a  confefllon  of  a  thing  ^*"***  3^2^ 
againft  the  record,  but  only  of  that  which  may  ftand  with  the  re- 
cord ;  for  othcrwife  his  confeffion  would  be  vain,  and  ftiould  not 
tlnd  the  Court,     Wherefore  the  fine  was  affirmed.  * 

(«)  Dyer,  89.  ^.    Cro.  Eliz  469, 


Gervafe 
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Case  i«.  Gcrvafc  Molincux  aga'mft  Lacon. 

Hilaty  Term,  44.  Eliz,  Roll  409. 

Thccnnnfecc  CCIRE  FACIAS  was  brought  in  chancery  upon  a  recognizance 
w  an  execution 'O  there,  and  the  parties  tliere  being  at  iflue,  the  record  was  feiit 
iLl^mzlnzt^xTi  h'^bcr  to  be  tried  (a)  ;  and  being  tried  and  found  for  the  plain- 
chancery,  m^y,  tiiF,  he  had  judgment,  and  an  elegit  here  returnable  ;  where- 
on the  return  of  upon  divers  lands  were  extended,  and  offered  by  the  Iheriff  to  be 
thi;  writ,  oblige  delivered  to  the  party  according  to  the  extent  ;  which  the  plaintiff 
ll^eTc"!!!!!"  « J'cfufed  before  the  fheriff,  becaufe  they  were  too  high  ;  and  prayed 
tiie  value  tx-  ^^^^  the  cxtendors  might  return  them.  The  Iheriff  returned  all 
tended,  and  pay  this  matter ;  and  at  the  day  of  the  return  of  the  writ  the  plaintiff 
the  debt.  came  hither,  and  prayed  that  the  extendors,  might  retain  the  lands, 

Poft.  J33.  ^^j  that  he  might  have  execution  of  their  lands,  according  to  the 
s.  c.  Yclv.  55.  ftatute  of  jiflon  Bicrnel :  and.  Whether  he  ftiould  have  it,  or  no  ? 
Cb.  Lir  190,  was  much  debated.  A  cafe  was  (hewn  (^),  wherein  it  is  fet  down 
ai.  Ed-uf.  I.  j^  jjg  refolved  by  all  the  Juftices,  that  upon  an  execution  upon  a 
Piowd.  82.  recognizance  for  debt,  if  the  land  be  extended  too  high,  the 
Mcor/753.  plaintiff  may  pray  that  the  extendors  may  retain  it,  as  well  as 
15.  H.«.  7.  upon  an  extent  upon  a  ftatute  merchant  or  flapie  (r)  ;  and  that  it 
P*-  'S*  is  within  the  equity  of  the  ftatute  of  yi^ion  Burnel :  but  in  zjcire 

facias  upon  bail,  and  recovery  and  execution  thereupon,  it  is 
otherwife. — And  of  that  opinion  were  all  the-Court  here ;  and 
that  the  plaii>tiff  had  time  enough  upon  the  return  of  the  writ  to 
pray  it.  Wherefore  it  was  awarded, .  that  the  extendors  (hould 
have  tlie  land  at  that  rate,  and  that  theji^lhould  pay  the  debt. 

(«)S«e3.B].Com.48.     Latch.  1 12.     s.RoU.  Abr.  349.    a.  Saund.  23.    i.Lev.2S3. 
(i)  Bendi.  15.  pi.  60.  if)  See  S.  Ceo.  i.  c.  25.  C  4« 


Casx  17.  Philips  againft  Rice  Huidi. 

In  audita  fue-  C'RROR  of  a  judgment  in  aud'ta  querela  in  the  common  picas, 
r*Ai,  if  Che  *—  upon  a  ftatute  of  three  hundred  pounds,  wherein  Hu'ijh  made 
pUimiflFaiiedges  his  furmifc,  that  there  was  an  indenture  of  defcafance,  if  he  paid 
one  readyTo  re°  ^""Vially  for  fix  years  fifty  pounds  to  one  John  Bu/h,  at  the  Feaft 
ceivtf  ii,  and  the  of  St,  MichaeU  at  fuch  a  place  in  5.  that  the  ftatute  Ibould  be  void  ; 
defendant  pleads  and  averred  the  ftatute  to  be  made  to  the  ufe  of  ilie  faid  John  Bujhy 
rtadjf  and  tra  and  that  he  tendered  at  every  of  the  faid  Fcafts  the  faid  fifty  pounds, 
iUs^bld!*^"**^*^'  at  the  faid  place,  and  that  JoAw  i?«/6  was  not  there  to  demand  or  to 

receive  it. 
S.C.Cro.  Eliz. 

754-  The  defendant  pleads  pr^tejlando,  that   the  plaintiff  non  ohtuUt 

^c^'^D*^^^  at  every  of  the  faid  Feafts ;  and  "  pro  placlto  idem  John  Bush 
1'.  Med.  7i!'^  **  ^'^'^  T*^^  ^pfi  ^^  f"^h  a  Feaft  was  there  to  receive  it,  and  none 
i.SJk.4.'  **  was  there  to  pay  it;  absque  hoc  that  ho  tendered  it  at  the 
i.Burr.  317.     **  day,  &c." 

Scd  vide  ^tia. 

7S1.      Dougl.  95-4*8, 

TUo 


Eaflcr  Tcmi,  i.  Jac*  I.    In  B.  R.  »J 

The  plaintiff  hereupon  demurred;   and  fhewcd  for  caufe,  that      PmtiM 
the  deftrndant  faid,  he  was  there  ready  to  receive  it,  which  was        «I^*"V' 
contrary  to   that  which  the  plaintiff  affirmed,  and  fo  he  ought  to 
have  concluded  his  plea,  "  et  de  hocponitfe  fuper  fatriam^'*  and  not 
with  atravcrfe. 


After  argument,  for  that  the  plea  of  the  defendant  was  no  plea  Mifprifion  not 


the  plaintiff,  that  hefhould  be  difcharged  of  the  execution 


A  WRIT  OFERROR  was  brought  upon  th IS  judgment, and  affigned,  An  mformatitf 
For  that  thefcwords,  ^^idern  Johannes  Bush,"  were  void  words,  '"'**«  pleading* 
and  arc  well  amendable  ;  and  that  the  plaintiff  had  not  alfigned  it  ^^^^  ^Uer\ 
for  caufe  of  demurrer,  &c.— But  the  Court  refoived,  that  it  was  demurrer #n/«rfi 
not  amcpdable  ;  becaufe  it  is  the  fubftance  of  the  plea,  and  not  the  •nfb*  ncfd, 
niifprilion  of  a  word  only  ;  fo  as  there  is  not  a!iy  plea  at  all.  P^^*  67-  354- 

37»- ■596.445-. 
5?-.  S.C.  Ydv.  3?.  i.Bulft.  204.  2.VenM4*.  Cro.  Car.  ;2.  593.  3.Ltv.3f.  3«  ^*<>d.  135. 
6.  Mod.  263.     J.  fidC.  Abr.  107.    4.  Bac.  Abr.  133.     Dougl.  115. 

Secondly,  It  was  refoived  here,  that  although  John  Bnjh  was  TlicoWigec 
a  ftrangcr  to  the  recognizance,  yet,  forafmuch  as  it  is  averred  to  be  ™*)J!^e"t*'l,^ 
made  to  his  ufe,  hcouglu  at  hj^  peril  to  be  ready  at  the  place  every  day. 
day  to  receive  it :  otherwife  the  recognizance  is  not  forfeited  when  5. Com. Dig. 87. 
the  other  doth  not  tender  it. 

Thirdly,  The  furmife  that  John  Bujh  was   not  there  to  Tender  ac- 
Tcceivc  it,  although  he  doth  not  fay,  that  he  nee  aiiquis  alius  ex  parte  ^^^'^^l^^^}^* 
fuavf2is  there  to  receive  it,  is  good  enough  ;  for  it  ought  to  come  ,*^^^^j"^"  ** 
on  the  other  part,  if  any  other  were  there  to  receive  it.  Hoft,  ^i/ 

Cro.  Eliz.  755,     Vclv.  38.     Co.  Lit.  »I2.  a.     I.  H^oH.  Abr.  445. 

FouRTHi.Y,  Whereas  hefhews,  that  he  at  one  of  the  days  was  Swplufage  in  a 
ready  and  offered  to  pay  it.  and  the  faid  John  BuJh  was  not  there  ^^^n^f^,.^^^' 
ad  cxhendum  et  recil'iendum   (fo  the  copulative  et  made  the  demand  y^j^  ^gj* 
marerial,  which  needed  not),  yet  the  furmife  was  good  ;  for  the  5.  com.  bif . 
matter   is.  Whether  he  tendered,  or  not? — Wherefore,  norwith- ^54- 
ftanding  thefe  exceptions,  the  judgment  was  affirmed.  Pougl.4.  667. 


Memoranduin.  Ca»«  «'• 

TT  was  refoived  this  Term,  upon  conference  with  all  the  Jiiftices  What  writs  and 

and  Barons  at  Set  jtants- Liny  that  informations  exhibited  for  the  i*''"^*-'*^^''^<* 
queen  herfcif,  as  of  wtnd /ion ,  or  upon  anv  ftatute  or  otherwife,  and  ^rdemifl^of 
informations    for   the   queen  and   party    upon   any   p^iial    law,  the  crown, 
although  the  proceedings  there  have  been  to  ilTue  or  vcrdidl ;  yet  Moor,  74«. 
they  be  all  difcontinucd,  et  Jine  die,  by  the  queen's  demiie.  Cro.  Cur.  10. 

But  the  informations  thcmfelves  remain  as  a  record  for  *hc  .j^,  3'^,^^^,^' 
■^Hig,  and  new  proccfs  may  be  awarded  thereupon  to  compel  the  Hawk.  P.  C.  4. 
parties  to  anfwer  thereto  de  no^o  :  and  fo  it  is  of  informations  for  i.  Com.  Dig.  ^9. 

the  ^*  ^^^'^^  4^6* 


Eaftcr  Term,   i.  Jac.  i.    In  B.  R. 

the  queen  and  party;  the  information  itfelf  fhall  ftand,  but  al! 
proceedings  thereupon  are  determined ;  nor  are  they  holpcn  bv 
the  ftatute  of  i.  Edw.  6.  c.  7.  But  if  they  Ihould  be  altogether 
determined  then,  peradventure  the  a£lion  were  utterly  loft, 
becaufe  the  time  wherein  it  ought  to  be  purfued  is  expired  : 
therefore,  to  avoid  that  mi fchief,  the  law  hath  been  taken  to  be, 
that  the  information  itfelf  fhall  ftand  :  and  fo  hath  the  pradicc 
been  in  the  exchequer  and  king's  bench,  as  appears  by  tlic 
precedents  of  both  courts,  the  records  whereof  they  had  caufed  to 
oe  fearched  :  fo  it  is  of  indiftments  wherein  the  proceedings  have 
been  to  iflue,  or  depend  inprocefs ;  and  although  the  iffue  in  them 
be  tried,  no  judgment  being  given  thereupon  (unlefs  it  be  in  calc 
of  treafon  or  felony,  which  bein^  tried  (hall  be  aided  by  tlie  ftatute 
of  I.  Edvj.  6.)»  all  proceedings  m  them  are  determined  ;  but  the 
indictments  themfelves  fhall  ftand,  and  new  procefs  be  awarded, 
and  the  parties  anfwer  and  plead  denovo. 

But  an  original  wpt  brought  by  the  queen,  as  a  quare  imped'it^  or 
the  like,  fhall  abate  utterly  by  the  queen's  demife;  becaufe  the 
aftion  is  brought  in  her  name  only  ;  and  it  cannot  be  fued  by  the 
now  king,  the  writ  being  abated* 

But  nowr  by   i.  Ann.    c.  %,  no  writ,    debt   due  ta  the    crown,    fhall    be    dif.  I 
plea,   procefs»  or  proceeding,  &r.  Jtcc.  on    continued    by    the    death    of   the    fove- 
any  indi^lmcnt  or  infornuiioo,  or  for  any    reign. 


Clw%  S9» 


A  cunimoii 
appurtenant  for 
all  tht  vwntr^i 
beaAs,  cannot 
be  granted  over. 
Poft.  575. 
Dyer,  28.  48. 
Cro.  Car.  433. 
Co.  Lit.  190.  b. 
2.  Saond.  327. 
I.  Mod.  74. 
SaUc.169.    Ld. 


Drury  againji  Kent. 

Hilary  Term f  j^^.EIiz.  Rolidi^. 

'O  EPLEVIN.  Upon  a  fpecialverdift,  the  cafe  was,  A  man  prc- 
*^  fcribes  to  have  common  appurtenant  to  the  manor  of  B.  for 
all  his  beafts  levant  isf  couchant  upon  it  :  he  grants  this  common 
to  y/.  Whether  this  grant  were  good  or  no  ?  was  the  queftion. — 
And  ADJUDGED,  that  he  could  not  grant  it  over,  for  he  hath  it 
quaji  fub  modo,  viz.  for  the  beafts  levant  bf  couchant  \  no  more  than 
iftovers  to  be  burnt  in  a  houfe  certain  :  but  common  appurte- 
nant for  beafts  certain  may  be  granted  over.  Wherefore  it  was 
adjudged  utfupra, 
Ra/.  1015.     J.  Roll.  Abr.  4a2.     i.Ternd  Rep.  138. 


Casi  20. 

If  an  executor 
fue  as  an 
mdimntftratory 
and  the  adticn 
is  abated,  it 
will  not  h.tr  a 
fecond  aOion 
for  the  fame 
caufc  as  exccw' 
tar.  —  Polt.    73. 
115.       4.   Bac, 


Robinfon  againji  Robinfon. 

pXEBT,  as  executor  of  J.  S.  The  defendant  pleaded,  quid  auter- 
^^  fort  he  brought  an  adlion  as  adminiftrator  of  J.  S.  for  this 
debt,  and  was  tlierein  barred  ;  and  prayed  judgment,  Whether  the 
prcfcnt action  was  maintainable?  The  truth  was,  that  the  plaintiff 
and  another  were  made  executors,  and  he,  not  knowing  thereot, 
took  out  adminiftration,  and  brought  debt  as  adminiftrator  ;  to 
>iv1iich  adion  it  was  pleaded  in  abatement,  that  another  was  made 

394.  5.  Co.  31.  b.  6.  Co.  8.  2.  Mod.  54^  515.  a.  Lev.  aio.  i.  Com.  Dig.  114, 
Abr.  115.     %,  Bl,  R?p.  61^3. 


executor, 


Eafter  Term,  i.  Jac.  i.    In  B.  R.  ^    ^5 

executor,  who  had  proved  the  will  and  adminiftered ;  and  upon    ^omiviQM 
this  plea  he  was  barred.     Having  now  proved  the  will,  and  the    w^^*' »w 
other  executor  being  dead,  he  brought  tjfic  prcfent  aftion  as  exe- 
cutor ;  and  the  defendant  pleaded  againft  him  the  former  bar. 

The  Court  adjudged  that  it  was  no  bar ;  for  although  once  a 
bar  in  a  perfonal  adion  is  a  bar  perpetual,  that  is  to  be  underftood 
when  it  IS  a  bar  to  the  right :  but  here  it  was  not  any  bar ;  but  by 
the  mifconceiving  of  his  a£lion,  tlie  a£lion  abated  :  wherefore  it  is 
not  any  bar  in  a  new  adion.    And  it  was  adjudged  accordingly. 


Trinity 


Tlriftity  Term, 

I.  Jac.  I.     In  the  Iting's  Beach* 


Sir  John  Popham,  Knt.  Chief  Jufitti. 

Sir  Edward  Fenner,  Knf. 

Sir  Francis  Gawdy,  Knt. 

Sir  Chriftopher  Yelverton,  Knf 

Sir  David  Williams,  Knt. 

Sir  Edward  Coke,  Knt.  jittorney  General. 
Sir  Thomas  Fleming,  Knt.  Solicitor  General* 


I  jupc^f' 


Trtvky  Tom 


the  dt/afvr 
CorpmsCbrifi, 

atthou|;h  it  tup- 
pen  CO  be  J# 

S.BLCoTOtayy. 
6.  Mod.  »50« 
Salk.  627. 
Co.  Lit.  135*  St 
5.  Co.  Dig.  525. 
4.  Burr.  20%^» 


THE  firftday  ofthis  Tei4nthejiiftices  of  the  Court  of  king's 
bench  fat  upon  the  Friday^  being  the  day  of  the  Feaft 
of  John  Sapti/i^  although  when  it  banpens  in  any  day 
of  the  Term  except  the  firft  day,  it  is  no  aies  juridkus ,  but 
becaufe  it  fell  the  next  day  after  Corpus  Chriftl  day,  and  by  the  ex- 
prcfs  words  of  the  ftatute,  32.  Hen,  8.  c.  11.  the  Term  is  appointed 
to  begin  as  a  full  Term  the  next  dav  after  Corpus  Chrijl'i  day,  the 
Juftices,  by  the  exprefs  words  of  the  ftatute,  arc  to  fit  the  fame  day. 

Kemp,  thefecondary^  faid,  that  he  knew  it  to  happen  once  before 
in  his  time. 

And  it  was  fo  refolved. 


Trinity  Term  NoTE.  Propter  peftilenttam^  which  greatly  increafed  In  Lond§H 
adjourned  ^r»^.  and  Wejiminjler^  the  Term  was  adjourned  tlie  day  of  O^ahis  Trini" 
uffffliUntiam.  ^^^y^  ^^  y^^^  TrmltatlSj  by  writ  of  adjournment ;  and  the  Juftices 
Cro.  Car.  II.  jv^^  ^jj  ^j^^  g^^  j^y  ^f  ()^abi5  Trimtatls^  and  upon  the  Afofiday, 
1.  Com.  ij.  ^j^^j^  ^j^5  ^jjg  ^JJ^y  Qf  5^^^  Trinitatls^  and  fo  to  the  end  of  the 
Term,  which  was  Die  AfercuriL 


*33 


Michaelmas 


Michaelmas  Term. 

!•  Jac.  I.     In  the  King's  Bench. 

,  jJ/V  John  Popham,  Knt.  Chief  Juflice. 

Sir  Francis  Gawdy,  Knt*   f 
Sir  Edward  Fenncr,  Knt. 
Sir  Chriftopher  Yelverton,  Knt 
5/r  David  Williams,  i&iA 

Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  Thomas  Fleming,  Knt,  Sclicitor  Genera/. 


r     Jujiices. 


Memorandunii  Cais  i. 

THIS  Term  the  court  of  king's  bench,  in  regard  of  theThe  jadges  of 
great  plague  which  was  about  London  and  ffyimin/ier^^^^^^f*^^^ 
was  adjourned  until  Men/e  Michaelh  to  ft^eftmmjler.  fhVretrf  w 

At  the  fame  day  it  was  adjourned  again  unto  Crqftino  Martini  to  which  that 
fTtnton.  court  it  ad. 

journed. 
The  fir  ft  day  of  Craftmn  was  Dies  Sabbatl^  at  which  day  thecrcCar.  i|. 
irffoins  of  the  king's  bench  and  common  pleas  were  kept ;  but  200. 
nothing  njiore  was  done  in  any  of  the  courts,  and  but  one  Jufticc  i-J^oU.Ab. 
of  every  bench  fat,  vi%.  Yelverton  for  tlie  king's  bench,  and  IJ^^  g 
Warberton  for  the  common  pleas.     And  upon  Monday  io\'\^Q^^j^ 
lowing,  being  the  tliird  day  from  the  faid  return,  Popham  and  ajj, 
Yelverton  fat  in  the  king's  bench,  and  not  any  of  the  Juftices 
of  the  common  pleas  fat  m  that  court  ;  becaufe  they  conceived 
they  were  not  to  nt  until  the  quarto  die  poji  ;  for  all  their  proccfs 
are  returnable  at  the  common  days  :  but  in  the  king's  bench  the 
procefs  arc  returnable  de  die  in  diem.     And  in  the  chancery,  the 
Lord  Chancellor  fat  upon  the  Monday. 

The  Lady  Ruflcirs  Cafe.  Cm  % 

T  ADY  RUSSELL  profccuted  an  indiftment  agairift  divers  Forcible  cntrf^ 
^  fervants  of  the  lord  admiral,  upon  the  ftatutc  of  8.  Hen.  6. 
c.  9.  for  that  the  late  queen  by  ner  letters  patents  under  the 
great  feal  reciting,  Whereas  flie  had  by  her  letters  patents,  in  the 
twenty-third  year  of  her  reign,  granted  to  one  Richard  JReak  the 
office  of  the  cuftody  of  the  caftle  of  Dumun^ton^  with  all  profits 
thereto  appertaining,  and  an  annual  fee  for  the  exercifing  thereof, 
habendum  for  his  life,  and  had  granted  to  her  the  reverfion  of  that 
office  for  her  life  poft  mortem^  furrender,  or  forfeiture,  &c.  ;  that 
Richard  Beak  died  fuch  a  day  at  H.  in  the  county  of  Buckingham  ; 
and  that  (he  afterwards  exercifed  that  office ;  and  the  defendant 
with  force  expelled  her,  and  diflJifed  her  of  that  office,  &c. 

Divers  exceptions    were  taken  ta  this   indi&ment. 

CRO.  JAC«  C  FlRST^ 
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la  an  India.  Fi  R  8T,  Bccatlfc  the  j  Lirv  find  the  death  ofteeak  hi  another  conn  ff , 
mem,  i/acoUa.  which  chcy  ought  not  to  do ;  for  they  ought  not  to  find  things  done 
te^aa  be  j,^  anotlicr  county  -,  bnt  it  is  void  therein  ;  and  then  the  ileath  cJ 
fedod^and^rhe  ^^^^  ^^  "^^  found,  and  fo  fhe  hath  not  any  title  ;.  and  altliougli 
jory  find  it  ro  they  might  have  found  his  death  without  exprefling  any  place^ 
hairc  happened  this  finding,  as  it  is  now,  is  void. — And  to  this  opinion  xh£ 
inadtffcrcm      JusTiCEs  fccmcd  to  incline  ;  but  they  gave  not  aiiy  rrfolutiun 

C*.Ucux57.b.    8.00.56,57.    i.Hawk.  P.C.  2S2.     1.  H-wk.P.  C. -14. 

A  grant  to  a  SECONDLY,  For  that  a  woman  cannot  have  this  ofEce  of  the 
^**^ JJ  ^'^  cuftody  of  a  caltle,  bticaufe  h  appertains  to  the  war,  and  is  to  be 
^^JlJ^^JI^*  executed  by  men  only. — Sid  mn  *iUociiUir :  bccaufe  it  is  granted  to 
CaUis^oi.  '  '^^^  ^^  ^  cxercifcd  per  fe  vci  dtputatutn  Juv.m  ;  and  it  doth  not 
a.  inft.  3^2.  appear  to  be  a  caftle  of  wzw,  but  iriay  be  a  private  hoofe. 
4«  fnA.  511.      Cro.  Car.  556.    Stra.  1114.     3.  Bac.  Abr.  725.  736,    2.  Term  Rep.  395. 401. 

Averment  in  THIRDLY,  Beta ufc  the  indiflment  is,  that^the  queen  (reciting 

pleading.  ^jj^t  fhe  had  granted  it  for  life)  granted  the  revcrfion  thereof*;   and 

,,Co-4i.  b.     it  is  not  averred,  that  the  queen  granted  it  for  life,  othcrwife  the 

grant  had  not  been  good,  and  fo  no  title  Ihevvn, — And  to   that 

opinion  all  the  Court  inclined 

Aptrfoncinnot  FOURTHLY,  That  an  indicVmcnt,  upon  thc  ftatutc  of  8.  //*/;.  6. 
be  guiiry  of  c.  o.  Hes  uot  for  fuch  an  office  ;  but  there  ought  to  have  been  j 
f^^'^*«*"*'y  digdjin  alledged  of  the  tenant  of  the  freehold  of  the  lioufc. — But 
houfe.*'  °^"     ^"^  Court  dtlivcred  not  any  opinion  therein. 

CrcEliz,  201.     Moor.  786.     2.  Keb.  4j;^5.  I 

If  a  pctfon  wh»  Tilt  Case  of  Lady  EvJJlIl  then  appeared  to  be,  that  fhe  kavii;^ 
has  an  offl  c  of  (j^g  0^^^.^  grnntcd  to  lier  of  the  cuftodvof  the  caftle  with  all  profits 
hTtffe'undw^the  *^^-  ^"^  ^^^^  ^^^'^  admiral  1. living  the  inheritance  of  the  houfc 
cjown,  iind  dc  granted  to  him,  the  lord  admiral  fenthis  fervants  w.th  his  fluff  to 
nicscniranccto  thehoufe,  intending  to  ufc  tlic  houfc  ;  and  Lady  Ru£cirs  fervants 
him  .who  has  denied  them  to  enter,  pretending  that  Lady  RuJJcll  was  to  have  x\c 
u\%Tiofit\^^  ufeand  difpcCngthereof  during  her  life  ;  which  was  alledged  to  U 
of 'the  office!"**^  forfeiture  of  the  office. — And  to  that  opinion  inclined  all  the 

Court,  if  fuch  a  difturbance  had  been  by  Lady  Ri^ffeli's  fervants  :t 
C^'^^  *fo  ^'  ^^'"  command  ;  but  if  the  fervants  did  it  on  their  own  head,  it  i^ 
Moor  %$7,  '  otherwife.  And  therefore  Popham  faid,  it  was  fo  rcfolved  in  the 
3#'Bac.  Abr.  cafe  of  Lord  AnwdcU  for  the  cuftody  of  Hone  fuch  hou/i\  which 
743.  was  granted  to  >/V  Edivard Cardcrt^  who  denied  Lord  Arutuui^  who 

had  the  inheritance,  to  come  there  to  inhabit  :    and  it  was  rcfolved 

to  be  a  forfeiture. 

CAtt  3.  Bofden  oga'tiijl  Sir  John  Thinn. 

A  confidcratioo  A  SSUMPSlT.  Whereas  the  defendant  requeftcd  the  plaintiff 
fafi  will  main-  -^A.  ^q  gjy^  \{^,^  crcdit  for  two  tun  of  V.  inc  for  one  RohtiSy  to  one 
uin  ^T\  afumfifit  fij.jj^  amounrins:  to  fifty  ])ounds,  he  thereupon  cave  his  bond  of 
mom.-  %%'hcrcO'^^  hundred  pounds,  for  the  payment  of  tliat  fifty  pounds,  and 
thccontraawas  for  thc  non-})ayment  thereof  v;as  fncd,  and  enforced  to  pay 
enured  into  ac  fcventy  pounds  ;    and   fliewing  this  to   the  defendant,    that  thc 

th     jpccial    re- 
ft "  the    defcn.'ant.— Ytl».  40.     Tro.    Car.    400.     Cro.   EHz.    ^2.    715.     Dyer,  274.    Mr^or, 
X§$.       r.iv6.    I    P  11.  Abr.  II.     j.  Cm.  Dig.  x^i.     !•  I'ow.l  on  Coniradli,  351.     Cowper,  ai;. 
460.       Doujj.,  23.  n^i;.  5C3« 

defenaanty 
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4l^fendant,  in  con/tderatione pnrmifforum^  alTumed  to  him  to  pay  tlic       Bosdsk 
laid  fcvciity  pounds,  fuch  a  day,  and  he  had  not  paid  it.  Si?*j2hm 

After  non  ajfumfjit  ^\tzAQi\  and  found  for  the  plaintiff,  it  waS      Think. 
faid,  that  this  promiie  is  not  fufficient,  in  regard  it  is  upon  a 
toniidcratioii  paft. 

But  THE  Court  held,  bccaufe  Rtbtrts^  upon  the  plaintiff*^ 
undertaking  at  the  defendant's  rcqueft,  had  credit  given  him  by 
Fiudd  \  and  that  the  plaintiff  was  damnilied  by  realbn  thereot, 
wliich  ill  confcicncc  the  defendant  ought  to  iatisfy  \  that  the 
confidcration  is  fufEci^nt,  and  not  paucd.  Wherefore  it  wa* 
acjudged  fortlie  plaintilf. 

Sir  Olive  Leigh  and  Sir  Matthew  Brown  againft  Bargatiy.      ^*"  4- 

HTRESPASS  ;   for  entering  into  their  lands,  whereof  they  were  f"  '"eW'  ^ 

^     lointcnants,  with  a  a77//;w^«r/<?  for  divers  days*     The  parties ^'"'"/t"*""'.'^ 

were  at  lilue,  and  hir  Matthew  Eiown\i?^  ilam.  the  adion  fliall 

It  was  moved.  Whether  the  entire  bill  fhould  abate,  or  that  the  *^"^»    thowgii 
action  fliould  furvive ;  becaufe  they  were  joihtenants,  and  fo  the  at*iffue"*buj 
ti  efpafs  to  be  puniflied  by  the  fun'ivor.     Fol"  if  two  joiritenants  not  in  f»tfr» 
hz  defendants,  and  the  one  dies,  it  is  deaf  that  the  aftion  is  not  imftedu,  or 
gone  ;  for  the  aftion  in  itfelf  is  joint  and  fevcral :  and  fo  of  an  "^'*' y*'*''*^* 
avowry  in  a  replevin,  his  death  (hall  not  abdtc  the  aftion.  Co,  Liu  139. «, 

But  all  THE  Court  held,  that  in  this  cafe  the  aftion  was  gone ;  '5?: 
for  on  the  plaintiff's  part,  if  one  die,  all  the  writ  or  bill  fball^Q  Qo*M4.*b. 
abate,  unleis  it  be  in  cafe  of  rteceffity,  as  in  a  i^uare  impedity  Whefecro.  Car.  509I 
the  fix   months  peradventure  might  be  paifed  ;  fo  as  if  the  bill  574* 
fhould  abate,  the  aftion  failed :  fo  of  audita  querela  by  two  ;  the  ^-  ^''  ^"  35* 
death  of  the  one  fhall  not  ibatc  the  fuit,  becaufe  it  is  in  dif-p^^^^**^ 
charge  (a).  YeiJ.  ^09. 

ift.  R.  H.  395*     I.  Com.  Digt  57.     4.  Mod.  249.    4.  Biic,  Abr.  666. 

{a)  By  8.  it  9.  WU].  3.  c«  Id;  if  one  of     roll,  and  the  fuit  fliail  proceed.    See  aJfo 
t^e  plaintiffft  die,  and  the  caufs  ofadllon      17.  Car.  a.  c.  8. 
furvive,  the  dejkth  diall  be  fu$^(tcd  on  the 

Sir  William  Fitz-V/illiams'  Cafe.  Cah  5. 

INDICTMENT  upon  the  ftatutc  of  8.  Hen.  6.  c.  9.  againft  An  indiameni 

Sir  fVdliam  Fitz-ffVliams  and  divers  of  his  fervants  ;  for  that  ^'^*'*/®''*^j***® 
they  fuch  a  day  and  year,  at  D.  intraverunt  in  unum  mejjuagium  g^^J"  without 
f^ifiem  Uberum  tencmcntum  cujufdam  JoH.  Fitz-Williams  armig.  alledgin;  tbat 
(t  ipfum  a  Uhero  tenemento  fuo  inde injiifli  et  fine  judic'io  difjeijtverunt^  et  the  defendant 
ipfum/ic  inde  expulfum  extra  pojfejjionem  inde  vi  et  armis  acmanu  forti  "^^«rcd  peace* 
ixtra  temcrunt,  et  alia^  tsfc.  ably.— PoA. 

The  First  Exception  ;  For  that  it  is  alledged  quod  intrave- 
runty  and  it  is  not  fsLid  pacific} ^  as  the  ufual  courfe  is,  where  the^**  Ut,  157. 
indiftment  is  forcible  detainer ;  for  otherwife  it  may  be  that  thecw!  Elii.9,j; 
entry  was  alfo  with  force,  which  ought  to  be  mentioned  certainly,  vdv.  3a.' 

And  every  indiftnicnt  ought  to  be  fo  certain  that  there  ought  not  5-  ^^'  "»• 

|.  Com.  Die. 
366.     Salk.353.     Burr.  2 127.     Lord|lavtn.5i9.     i.  Hawk.  P.  C.  285. 
C   2  to 
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^"  ^*w '*"  *^  ^^  ^'^y  ambiguity  therein,  which  is  the  rcafon  tliat  an  tndi^f- 
hJAut'  Cam,  ™^^^  always  mentions  the  entry  to.  be  either  pacific}  or  forcibly^ as 
the  cafe  is  -,  otherwife  it  is  not  good. 

Gawdy  and  Yelverton  were  of  that   opinion  :    for  in- 

s*p°*c'*^!      diftments  ought  to  be  precife  and  certain  in  every  point,  and 

i!Bulfl.93.'      ^^l  not  be  taken  by  intendment :  as  indidment,y*«rtf^//j  eft  umm 

I)yer,ao2.        iquum  ;  although  that  cannot  be  but  felony,  yet  bccaufe  it  wants 

ft.  Hawk.  P.  C.  the  word  felomci  it  is  ill :  fo  an  indiftmcnt,  quhd  rapuh  et  carnalhtr 

|*3'  cognovit  talcm  puellam  contra  VQluntatem  J uaniy  without  frying yeionice, 

tri.904,1117.  j^  jjj.  fQ  an  indiftracnt,  quodfeloniciet  ex  malitia  fud  pracogitata 

occidk  fuch  an  one,  without  faying  murdravit,  is  no  iiKliAment  of 

murder,  although  tbofe  words  tantamount. 

But  PoPHAM  and  Fenker  held,  that  the  indiftment  was  good 

enough  ;  for  the  indiftment  niay  be  upon  this  ftatute,  upon  both 

branches  thereof;  for  the  entering  with  force,  and  detaining  with 

force,  or  upon  any  of  them  by  itlclf.     Then  when  the  indidment 

mentions  that  he  entered  generally  it  fhall  never  be  intended  to  be 

with  force,    unlefs   it   be   (hewn  :    and    an    indidtment    which 

chargeth  any   with   a  tort^  ouglit  to  be  precife  in  the  point  of 

(*)  5,  Crt.  Tai.  charging  the  offence  or  tort^  as  in  the  cafes  before  put  (^}.     But 

«•      .  where  the  indiftment  is  not  to  charge  him  for  his  entry,  but  for 

^°Hawk^c^*     his   forcible  detaining  only,   it   is  good  enough  ;    for  no  force 

/.  c4jto  XJ19V  fl^^tll    be   intended,    unlefs    precifely   alledgcd  :    and    although 

indiftments  ufe  to  mention  that  he  entered  peaceably,  it  Ihall  not 

.    be  intended,  but  that  without  thofe  words  it  may  be  good  cnois^li, 

ivhen  it  is  not  to  ghargc  him  with  any  forcible  entry . 


Hllarj 
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Sir  Edward  Fenner,  Knt. 
Sir  Frar 
Sir  Chriftophc 
Sir  Davi 

Sir  Edward  Coke,  Knt.  Attorney  Generaf. 
Sir  Thomas  Fleming,  Knt.  Solicitor  General. 


ward  Fenner,  Knt.  -% 

incis  Gawdy,  Knt.  I      ^      . 

riftophcr  Yelverton,  iir»/.  {     JJ       ? 

vid  Williams,  Knt.  ^ 


Harcbottle  agamfi  Placode.  CA»t  i. 

EJECTMENT  af  land,  and  a  coal-pit   in  the  fame  land.  Ejcament  lie* 
The  defendant  pleaded   not  guilty,  and   it  was  found  ^*''"/^''^^'«*  *■ 

It  was  now  moved  in  arreft  of  judgment,  that  the  declaration  \^^^  *g'^^' 
was  not  good  ;  for  he  cannot  demand  the  land  itfelf,  and  a  coal-  ,.  saJjc.  155, 
pit  in  the  fame  land,  for  that  is  bh  fetltum. — But  the  Court  stra.  71. 
held  it  to  be  good,  becaufe  it  is  a  perfonal  adion,  and  he  demands  "•  ®'*'^'-  «33* 
nothing  certainly.  ^^"«*-  ♦^^• 

Secondly,  The  vtmre  facias  was  awarded  to  the  coroners,  upon  ®ii#rr,  Whether 
furmife  that  the  leflbr  was  fervant  to  the  fherilF,  which  was  ai-  «[»« ^cffor '« 
lodged  to  be  no  principal  challenge  ;  and  then  the  writ  is  not  well  J^®^'"*"*»'*f|j*^ 
awarded,  and  it  is  not  aided  by  the  flatutc  of  32.  Hen.  8.  c.  30.  ^^^  ^  !j 

principal  caufe 
of  challenge.  Pofl.  547.  Skin.  229.  i.Stra.  10Z3.  Cowp.  ui.  Co.  Lit.  X57«  b.  i.  RoU.  Rep.  jst* 
Hutton,  15.     {.loor,  S;4.     Crc.  Eliz.  581. 

ForTHis  point, they  much  doubted.  Whether  it  were  a  principal 
9hallcnge  or  not?  and  if  it  were  not.  Whether  it  were  holpenby  the 
ftatute  ? — But  Coke,  the  Kinfs  J:torney  (who  was  of  counfel  with 
the  defendant),  faid,  that  in  27.  Ellz.  in  Packingtons  Cafe  (tf),  it(a)Sce2.Bulft. 
was  rcfolved,  that  it  was  not  a  principal  challenge ;  and  that  the  25* 
venire  facias  awarded  to  the  coroners  was  ill,  and  not  aided  by  the 
ftatute. — But  the  Court  doubted  whether  there  were  any  fuch 
precedent.     And  I  know,  that  in  Spicer^s  Cafe  {h),  it  was  refolved  ih)  Hlggina  y. 
Pthcrwife,  and  judgment  given  for  the  plaintjfF,  potwithftanding  V««^»  c»w<*  •• 
rhis  exception.       ^  ^  ^  f^^i^J^^ 

The  Court,  therefore,  not  being  refolved  in  this  point,  advifed 
^e  parties  to  begin  de  nevOf  aiid  to  have  a  new  trial  j  which  was 
4onc  accordingly.    FiJi  Dyer,  7.  367. 

Q  3  Thirdly, 
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Ha»eb«ttlk      Thirdly,    Bccaufc  the  jurors   had    taken  meat  and    drink 

agatmfl       bcfore  their  verdift  giv^n  ;  which  is  certified  upon  the  poftea^  but 

LAcacK.     ^^^  examined  at  whofe  charge.— The  Court  laid,   tliat  would 

make  a  grtat  difference :  for  if  it  weie  at  the  coft  of  the  party  for 

Icrrila  L^I^"""  whom   they  gave  their  vcrdift,   it  will  make  the  yerdia  void , 

their  c-wn  cell*  ^^^  if  it  were  at  their  own  cofls,  it  is  only  iiqcable,  and  the  vcrdidi 

they  Oiati  be       gOod. 

fined }  if  ai  thecvi>s  of  the  party,   the  verdict  is  void.     Co.  Lit.  227.  b.     Dyer  ",%,     Vaugh.  xi.i5Z. 

a.Lsv.i4c.205.    3.  Bac.  Ab,  382.     Bull.  N.  P.  3.08.    %,  Hale,  296.     ^.H^wk.  P.  C.  z^i. 

Cass  ^.  Tuttelham  againji  Roberts, 

Adevifc  to  .if  TERROR  of  a  judgment  in  the  common  pleas.  The  ca(c  wss, 
and  \f^Udit*  ^^  cjeftment  was  brought  of  thirty  acres  of  land,  five  acres  of 

nuhUut  ijjue  to  trieadow,  &c.  in  Clcyton.  Upon  not  guilty  pleaded,  a  fpecial  vcr- 
*.  gives jf. only  dift  was  found. 

andffTm"nhVs  ^"^  ^i^^^  ^'^^  ^^^^-*'  °^  *^  !^"^  ^"  ^^^  declaration  men- 
lands  in  fro  pa- ^^'^'^^.^^  ^"^  ^f  five  acres  of  land  in  Cuckficld^  called  PVell-croJt\ 
rirhes,  which  and  that  the  lands  in  the  declaration  and  the  faid  Croft  wert 
h»<i  been  ofuiiUy  called  by  the  name  of  Hefelandsj  and  had  been  ufyally  together 
occupied  togc-  occupied  as  one  farm  ;  and  that  he  b^ing  fo  fcifcd,  made  his  wili  in 
n^c  of^Hwi-  *^^  manner :  *•  As  concerning  the  difpofition  of  all  my  lands  and 
landi^  and  dc-  "  rcnts,  &c/*  He  DEVISED  inter  aUa^  "  all  thofe  his  lands  and 
Vifes  all  his  **  tenements,  lying  in  the  parilh  of  Cuckfield^  called  He/elands^  to 
lands  catied  <*  his  wife  for  life ;  and  after  her  deceafc,  that  it  Ihall  remain  to 
f^f^^'^^"^^  **  7^^''  ^'s  ^^"  ^P^  ^'^  heirs."  And,  after  divers  other  claufes,  he 
onlyfomuch'nf ^vi^^^»  "that  \i  John  die  without  iffue,  /7^i^;;ai  fliall  remain 
ulftUndi  adie  *'  to  his  three  daughters  in  fee." 

wilSlid'&Ju*'"'      '^^^^  ^^^^  queftion  was,  Whether,  by  this  claufe,  "  all  the  lands 

paft,  **  called  He/elands^''  being  an  entire  farm,  extending  into  CUyt^/\ 

which  is  the  land  now  in  queftion,  and  into  CuckikldzMo^  ihali 

3^ci*io!     p^**^'  ^^  °"^y  ^'^^^^  ^^'^^^^  ^^  "^  cuckficid  ? 

Cr«.  Car.  471-       P.OPHAM,  Chief  Jujlice^  Gawdy,  and  Yelverton,  held,  that 

^T^8*  *^^  the  daughters  fhould  take  none  of  the  lands  in  Cleytoriy  and   that 

Woor^co.       ^"^y  ^^  much  of  He feUi lids  as  extended  into  O/r/f/^f/^  Ihould  pals; 

Owen,  75.'       forjchn^  by  the  dcvifc,  hath  clearly  nothing  but  that  which  is  in 

j.Com.Dig.z7  Cuckficid :  for  the  devile  to  the  feme  is  of  the  lands  in  the  parilh 

of  Cuckfield,  called   Hcfelauds  ;  which   paffeth  nothing  but   thst 

which  is  in  the  parilh  oi  CuckfuLI^  it  being  firfl  named.     And  if 

the  words  had  been,  *'  cf  all  his  lands  called  Hcfelands^    in  the 

**  parifh  of  Cuckfieldy''^  aud  part  of  He  [elands  is  in  Cuckficid^  and 

part  in  Clcytony  nothing  had  palTcd  but  that  which  is  in  Cuckfield: 

as  if  a  man  hith  the  manor  of  Dalcj  in  Dale  and  Sale^  and  "grant 

his  manor  of  Dale  in  Dale^  nothing  in  Sale  fhall  pafs.     And  the 

words  being,  '*  it  fhall  remain  to  John  and  his  heirs,'*  that  is,  that 

•which  Was  deviled  before  to  the  feme.     And  where  the  words  ai*e, 

**  if  John  die  without  ifTue,  that  He  [elands  fhall  remain  to  his 

**  dau[^'~itcrs,'*  that  is,  fuch  part  of  ITefelands  as  was  devifcd  to  John: 

4ind*hei^eb>y  the  eftate  of  John  is  by  implication  converted  into  an 

cflato  tail ;  and  the  rc][nainder  of  that  eil  ^te  is  to  the  daughters, 

and  no  u*orc.  -  .  ,  .     v     . 
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Fenner  and  Williams,  Jnftices^  to  the  contrary :  becaufc  the  Tottmham. 
will  is,  **  As  concerning  the  difpofition  of  all  his  lands  ;"  and  in  •  **i|J'^, 
all  the  will  there  is  not  any  diipofition  of  Hcfelands  In  CUyton  ; 
and  all  his  other  lands  in  every  place  are  difpofed  :  wherefore  it 
fliall  be  intended  by  the  laft  ciaule  that  he  meant  to  difpofc  them, 
&c.  Aifo,  be  gave  Hifelands  to  his  three  daughters  ;  which  is  to 
be  intended,  that  he  gave  all  Hcfelands  jtmongil  them,  giving  them 
nothing*more  in  all  the  will,  for  their  advancement,  but  five  acres^ 
Alfo,  it  IS  after  divers?  other  claufes  betwixt  the  cftate  devifed  to 
Johrty  and  doth  nqt  follow  it  immediately. 

WiLMAMs,  Jiifticc^  faid,  it  fliould  rather  be  conftrued  that  the 

firft  devifc  to  John  being  in  fee,   this  fccond  dcvife  of  Hefelands 

Ihould  be  a  devife  to  him  of  the  reiidue  oi  Hcfelands  in  tail  (a),  («)  Cro.Eliz. 

with  a  remainder  to  tlie  daughters,  than  that  it  fhould  be  faid  to  5»S« 

be  altogether  omitted,  and  no  devifc  tlicreof  to  the  daughters  Jelv.»09. 

Ray.  453. 

But,  notwithftanding,  the  other  three  Juftices  held  their  former  ^* 
i)pinion.     Et  adjournatur. 

Afterwards,  in  Trinity  Tcrm^  the  2.  Jac,  r.  it  was  moved  again^ 
^nd  then  ADjuncEb,  that  the  land  did  not  pafs  to  the  daughters. 
V^nd  th«  firft  judgment  given  for  the  daughters  was  rcvcrfcd. 


C4  ta&zt 
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Edward  Feiiner,  Knt.  -s 

Prancis  Gawdy,  Knt.  («y  ^• 

fhriftophcr  Yelverton,  Knt.   f >/'^^'^- 
David  Williams, /:///.  ^ 


Coijntefs  of  Arundel  againft  Steere.  Caie  %• 

TRESPASS,  for  cutting  down  of  tree*?,  &c.    Tljc  defendant  A  prcfcription 
juftiiies  by  prefcription  to  have  ejlovers  ;  for  that  he  was  ^o  *»«vc  ijhmtrtt 
feifed  in  fee  of  iuch  an  houfe  and  land,  and  prefcribed*"^?^?!*'^^^^'^ 
to  have  eftoveri  for  thercpairing  of  the  faid  houfes,  or  for  the  build-  ^Sng  „^ 
ing  of  new  upon  the  fajd  land;  and  jullifics  for  making  reparations  houfes  on  tha 
of  a  bakehoufe,  &c.  land,  is  good. 

It  was    thcreupoi)   demurred  ;  becaufe  it  was  alledged  that  the  ^^^  30' 
cuftom  is  ui>reafonabl^  to  take  ejiovers  to  build  new  houfes.         ■•  Sid.  313. 

But  A.LL  THE  Court,  excepting  Williams,  held,  that  it  was  ^'^^^'  ^^ 
a  good  prefcription ;  for  one  may  grant  fuch  ejiovers  at  this  day,  *"' 
and  by  the  fame  reafon  there  may  be  a  prefcription  for  them. 

Willi  AMS  held,  that  the  prefcription  is  not  good :  for  it  ought 
to  be  reafonable  and  ufual,  which  is  to  repair  antient  houfes,  and 
not  to  build  new  ;  for  then  he  may  cut  down  all  the  wood  and 
deftroy  it. — ^But,  notwitliftanding,  it  was  adjudged  for  the  de^^ 
fendant 

Barnes  agalnjl  Worlich.  Caie  %^ 

Michaelmas  Term,  43.  W  44.  Elix.     Roll  541^. 

A  UDITA  QUERELA  in  chancery  to  avoid  execution  upon  a  if  one  man  lend 
'^  ftatute  of  two  hundred  pounds  ;   and  alledges  the  ftatutes  of  another  ifum 
^fury  (a)  ;  and  that  after  the  ftatute,  viz,  27.  jipril^  41.  EUz,  there  ©^  money  »t  /-j. 
yf2&  a  communication  betwixt  the  plaintiff  and  defendant,  that^*j^*"^J^^^^^^ 
the  defendant  ^ould  lend  him  one  hundred  pounds  for  a  year;  and  a'^»"  bond 
that  it  was  then  cbrniptly  ajgreed  betwixt  them,  that  the  plain  tiff  for  the  payment 
ibouid  pay  to  him  ten  pounds  fpr  the  forbearance  tlicreof,  viz,  ©^  f"c*»  mterti^ 
upon   the   firft   of  November  next   following  five  pounds,   znA^Vy'^'^h^^^'S 
^poii  the  firft  of  May  then  next  following  other  five  pounds  ;  and  poflTfiy!  77J' 
ftiould  enter  into  a  bond  of  twenty  pounds  for  the  payment  of  y^^     * 
that  ten  pounds  accordingly  ;  and  that  he,  according  to  that  ,.Roli.Ab.  51*. 
agrecincnt,    lent  one   hundred  pounds    on  the   27th  of -^r/7,  Cro.  Car.  aa>  * 

{«)  37*  Heir,  8.  c  9.  «nd  t3.£liz.  e.  5.    Sed  vide  now  12.  Ann.  c.  i6. 

41.  Eliz. 
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BAxiitt      41.  Eliz.  iS99f  ^^^  ^^^^  ^^^^  ftatute  of  two  hundred  pounds  for 

*/«»^      the  repayment  thereof,  on  the  firft  of  May  1600,  §nd  took  bond 

oALicM.    of  twenty  pounds  for  the  paymenl  of  ten  pounds  accordingly; 

Moor.  644.       which  is  above  the  rate  allowed  by  the  ilatutes,  and  fo  void. 

J,  Bolft,  17.  Yhe  defendant  pleaded,  that  it  was  i}ot  corruptly  agrjccd  to  take 

jlHawk^K C.  ^^^^  *  bond,  &c.  Whereupon  they  were  at  ifllip  ;  and  by  mittmui 

529.  '    *  out  of  chancery,  it  came  hither  to  be  tried  :  and  by  nifi  prius  in 

Cowrp.7a7.793,io«/&«  being  found  for  the  plaintiff,  it  was  now  moved,  that  not- 

D<nigU36.736.  withftanding  this  verdift,  judgment  fhould  he  for  the*defendant ; 

>Tval«p.»38.  £^j.  ^j^jj  furmife  is  not^  fuificient  to  avoid  the  ftatutes  ;  for  the 

ufury  agreed  to  be  taken  is  qo  mor^:  tiian  the  ftatutes  permit,  and 

exceeds  not  the  rate  often  pounds  by  the  hundred  pounds  for  the 

year,  whereby  to  avoid  the  aflurance.     And  herein  the  cafii  is  no 

more,  but  that  fuch  a  man  lends  one  hundred  pounds  for  a  year,  and 

agrees  to  give  ten  pounds  for  it,  to  be  paid  half-yearly ;   Whether 

that  be  umry  within  the  ftatutes  ? 

Fenner  and  Yelverton  held  that  it  was  ;  for  when  he  lend^ 
it  for  one  entire  year,  he  ought  to  forbear  his  intereft  for  a  year, 
otherwife  he  doth  not  lend  it  for  a  year;  and  their  the  other  paid 
more  than  he  ought  by  the  ftatute.  But  if  he  contraft  to  lend  for 
half  a  year,  he  may  rcferve  his  intereft  according  to  that  rate,  &c 

PoPHAM,  Gawdy,  and  Williams,  held,  that  it  is  not  any 
other  ufury  than  what  the  ftatutes  tolerate  :  for  the  ftatutes  are, 
that  he  (hall  not  receive  or  take  above  that  rate  ;  and  here  he  doth 
not  take  any  more :  for  when  he  hatliforborne  his  money  for  half 
a  year,  and  the  oth.er  hath  the  ufe  of  his  money  for  that  time,  he 
Ihall  receive  of  him  five  pounds ;  fo  he  doth  not  receive  more 
from  him  for  the  year  than  ten  pounds.  And  it  is  an  ufual  courfe, 
if  one  lends  an  hundred  pounds  for  a  year,  and  takes  land  in  mort- 
gage of  the  value  often  pounds  per  annnm^  to  receive  the  annual 
profits  every  day  ;  and  it  is  not  any  ufury,  becaufe  he  recciveth  in 
the  whole  year  no  more  than  ten  pounds  only.  So  if  he  takes  a 
grant  of  a  rent-charge,  payable  quarterly,  it  is  not  any  ufury  above 
the  ftatute  (and  Coke,  Aitomey-GcneraU  faid,  that  he  knew  it  xo 
be  adjudged  accordingly).  But  if  he  had  agreed  to  take  his  money 
for  the  forbearance  inftantly  when  he  lent  it,  that  had  ipade  the 
affurance  void  ;  for  then  he  had  not  lent  the  entire  fum  for  one 
year,  and  the  other  had  not  had  the  ufe  of  hi^  money  according  to 
the  intention  of  the  law.  And  Williams  faid,  that  he  knew 
upon  this  difference  it  hath  been  fo  refolved  of  late  time. — Where* 
fore  it  was  adjudged  for  the  defendant,  quhd  ^uerens  nihil  capiat  per 
brive, — Stephens  faid,  he  was  of  counfei  in  one  Snozv^s  Cafe^ 
where  it  was  adjudged  accordingly. 

CAf«  3.  Sir  John  Thornel  agahtjl  Laflels. 

ffiiary  Term,  j^^,  Eliz,  Roil  6ig, 

A  prefcrtption    'T^RESPASS.   ^uare  da^ufum  fre^it^  8.  May^,  43.  Eliz,  of  a  clofc 

far  pajfurage  of    *     cnlled  the  Head-land^  in  the  Over-Inge^  in  Sturton^  averiis  de* 

twoge|ding^  iiiA^/j.^;^^^   VIZ.  ^^tt/j,   hbus.  vaccisy  centinuando    ufque   IK-Jtincfol- 
zcoo  acres  of     \'i„'„  .    4       ^     .-       .  j  i  >*   ,/ 

meadow,  untij    JO^ing- 

It  be  cut  for  hiy.  as  appurtenant  to  a  manor,  \y  good,  and  it  need  not  be  averred  that  they  were  Itvnt 

W  ttucbamt.    i.  Roll.  Abr.  401.    Cro.  Car.  5951.     2.  Jones,  £27.     2.  Mod.  185.    5.  C9xn.  Dlg^  337* 


EafterTerm,  1.  Jac.  I.    InB.  R.  37 

TTic  defendant  pleads,  as  to  the  vi  et  amthy  not  guiltv ;  as  to  the     TMoiif  Ft 
refiduc  of  the  trefpafs,  that  the  place  called  the  Ovcr-Ltgc  continet  in       ^Z*^fi* 
jtiQCOacr.pratr,  and  that  he  is  feifcd  infeeof  themanorof  5rtfr/<>n;     •'•*'****^ 
and  that  he,  and  all  whofe  eftate,  &c.  have  had  time  whereof,  &c, 
in  the  Qver-^Inge  pafture  for  two  geldings  every  year,  from  the  firft 
Ki\  May  until  the  grafs  there  grown  be  cut  and  made  into  hay,  as 
to  his  manor  aforefaid  appertaining;  and  juftifies  the  putting  in 
tlic  two  geldings  to  ufe  the  pafturagc,  and  their  continuance  there 
until  the  twentieth  day  of  June  in  the  year  aforefaid :  and  avers, 
that  the  grafs  was  not  cut  down  and  made  into  hay  until  the  fore- 
faid  20th  of  ^wff^. — And  it  was  thereupon  demurred,  and  moved. 

First,  That  this  prefcription  is  not  good  to  claim  it  111 
name  of  pafturage:  alfo,  he  claims  it  as  appurtenant  to  the  manor; 
and  he  doth  not  fay,  that  the  geldings  were  levant  et  couchant  upon 
the  manor :  alfo,  the  prefcription  is  unreafonable,  to  havegelduigs 
going  in  Handing  grafs  un^il  hay  made  ;  for  by  their  debruifing 
and  defiling  tlie  grafs,  it  can  never  thereby  be  made  into  hay.— 
^'d  non  allocatur :  for  being  in  fo  great  a  f  juantity  of  land,  the  going 
of  two  geldingi?  cannot  dcfoul  or  dcbruifc  it,  but  tliat  hay  may 
well  be  made  thereof ;  and  it  may  be  claimed  by  the  name  of 
pafturagc,  and  without  any  averment  that  they  were  levant  et 
couchant^  ^c. 

But  it  WaS  then  moved,  tliat  the  plea  was  not  good  in  the  man-  ApiMmuftaa- 
ncrtliereof.  W  the  whole 

,  of  t  lie  declara* 

First,  Becaufe  the  aftion  is  brought  for  trefpafs,  cum  equity  tion. 
hohus^  i^accisj  Iffc, ;  and  he  juftifies  for  two  horfes,   and   fpeaks  co.  Lit.  30^ 
nothing  of  the  refidue ;  fo  the  plea  is  ill  in  all.  4.  Co.  6a. 

Cro.Eli2.  263.434.     March.47.     I.  Lev.  16.     3. Lev.  24.    2  Leon.  195.  x.SaDnd.T4.  3i7*  a*Vcnt.f93a 
3.  Mod.  330.     3.  Wilf.413.     Stranje,  509.    i.WiiT.  159.  Cowperj47.     i.  Term  Rep.  4^     2.  Term 
R5P.24. 

Secondly,  The  trefpafs  is  alledged  8.  Afuyj  4^.  Eiiz,  with  a  A  juftification 
contlnuando  unto  tlie  a5th  oiJune\^,i\A  he  juftifies  from  the  eighth  '°  'ffc^P*^*  ^'•A 
Kii  May  to  the  aforefaid  iOth  day  of  June\  fo  he  fpeaks  nothing  of  ^'Jft'^^f^tl,, 
the  four  laft  day?.  whote'^term* 

alledged.    Plowd.  11%,     Cro,  Eliz.  318.  i.  Term  Rep,  4#. 

Thirdly,  He  claims  this  pafturagc  from  the  manor  of  Sturton^  A  faftkUodgod 

and  doth  not  fhcw  in  what  county  this  manor  lies:  and   thefe  I" * "^•^^^/ 

were  faults  incurable.— Wherefore  it  was  adjudged  for  the  plaintiff.  "  ***^' 

•  -^     "^  *  Cro.  Elii.  260. 

5.C0.T1.  Dig.  30. 

Mackworth  agatnft  Shipward.  CA114. 

Micbaei/nas  Term^  44.  ^  45.  £//'«.     Roll  1%^ 

T^EELEVIN.  Th^  defv-ndan;  made  ponufauce,  as  bailiff  to  If  a  copyholder 
''^  Lord  Berkley^  for  a  relief  due  to  him  ;  whereupon  it  was  dc  ho^**'  '"<** »« 
murrcd.  The  cafe  was,  A  tenant  of  the  queen,  who  held  of  her  f^^J^^  ^^  «^ 
by  fervice  of  knighthood  ///  capitc,  heU  alfo  other  lands  of  Lord^^^^^J^^^^^ 
Berkley  hy  knight's  fervice,  and  died,  his  heir  being  within  age,  during  the  mi. 
and  inward  to  ^hc  queen,  as  well  for  the  one  land  as  for  tlie  other,  noritj  of  his 

heir,  who  is  \t^  . 
winl  to  the  king  for  all  the  Kind ;  yet  on  his  fullagt^he  (haJl  pay  relief  to  the  lord  for  the  Und  holdea  of 
Ifim.    Co.  Lit.  83.  b.     3.  Co.  06.     Dougl.  724* 
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MAcrw6tTH  by  her  prerogative :  the  heir  at  full  age  facs  livery,  after  which 
^r«'V        Lord  Berkley  diftrains  for  relief:  and,  WlKJther  he  fhall  pj^y  relief 
Sbipwarp.    forthQ/g  Jiiids  which  were  in  ward  ?  was  tlic  qucftion. 

▼id«  16.  HeM,  8,  After  divers  arguments  at  the  bar,  it  was  refolvcd,  that  he  (hoald 
f>i.  8.  |>ay  relief:  for  althougti  this  land  was  in  ward,  yet  the  lord  had 

15.  HiM.  7.       j^Qt  the  benefit  of  the  wardlhip  ;  wherefore  it  is  all  one  to  him  as 

ai  'iiw.  t  ^^  ^^  ^^^  ^^^^  *^^^^  ^^*  ^^^^  ^'^  °^  ^"''^  *8^'  '^^^  ^^^^  ^^  ^^  ^^^^ 
pl.  14.   '         Ae  wardlhip  or  relief,  as  a  profit  rifing  from  his  fcrvice.      And 

39.  Edw,  3.      although  Littleton  faith,  that  the  lord  fhall  have  relief  where  the 

««  Relief,"  I.     tenant  dies  after  his  heir  is  of  full  age  ;  yet  that  doth  not  exclude 

Braft  n  8     ^^"^  ^^  ^^^^^  ^^^^  benefit  thereof  when  the  tenant  dies^and  his  heir 

Old  N.  B."  03.  *®  within  age,  where  he  cannot  have  the  benefit  of  the  wardfhip. — 

But  PoPHAM  faid,  that  if  in  fuch  cafe  where  the  tenant  dies,  his 

heir  beings  within  age,  the  lord  refufeth  the  wardfhip,  there  perad- 

venture,   becaufe  it  is  his  own  aft,  he  fhall  not  have   relief.— r 

'    Wherefore  it  was  adjudged  for  the  defendant, 

j^-er*,  ifcofti  Afterwards,  it  was  moved  upon  the  21.  Hen.  8.  c.  19.  Whe- 
aicaiiowabieun^her  the  defendant  (for  whom  the  judgment  was  given)  Ihould 
hrH^^foTz^  ^*^'^  ^^^^  ^"^  damages  ?  for  the  flatute  gives  it  upon  avowries  for 
relief!  rents,  cufloms  or  fe-vices,  or  damage-feafant :  and  this  relief  {a)  is 

Tones  412.  ^^^  ^"^  fcrvice,  but  a  ftower  of  the  fervice,  and  fhall  go  to  the 
Cro.  c«  "534.  executors.  And  it  hath  been  refolvcd,  that  in  avowry  for  an 
s.RoU.Rep.75.  amercement  [b)  the  defendant  fhall  not  have  cofls. 

Cro.  Eliz.  257< 

3a9-  PoPHAM.    Upon  a  diftrefs  for  an  heriot  (r),  there  is  not  any 

^**!!!j"**      queflion  but  cofls  fhall  be  paid.     But  for  the  other  point,  becaufe 

4.    Moo.    7.  %  ••!/•  1«11  •!! 

2.  Show.  13.  the  pnncip^l  cafe  was  adjudged  upon  9  new  point,  and  they  not 
165.  *     then  fatisfied  whether  in  this  cafe  cofls  were  allowable,  they  ad- 

i.Salk.95.205.  vifed  the  defendant  to  take  his  judgment  for  the  relief,  the  plaintiff 
See  Stone  V.     ofFerine  it  in  court,  and  to  releafe  his  damages  and  colls  ;  which 

Forfylh.Dougl.  ,  ^'  j-       t  ^ 

ioc.  note  (a),   was  dottQ  accordingly, 

^.ter.Rep.i'?5..     (u)  See  12.  Car.  2.  c.  24.         (A)  Poft.  5^0.      Cro.  Ell^.  "joq,  319.      Cvtb*  179, 

\<^^  S(*  II.  peo.  2«  c.  19.     Barnes,  14S.    a.  Wilf.  iS. 


CASt   5. 


Hudfon  a^ainji  Banks. 

Eafier  Term^  44.  Eliz,  Hoil  482. 
jr«if«art  (hall  be  PRROR  of  a  judgment  in  debt  in  the  common  pleas. — Tho 
intended  an  ^  FiRST  Error  aifigned  was,  Bccaufc  upon  the  venire  facias 
abbreviation  of  q^^  Randol  Scwel  was  returned  ;  and  the  d'tjiringas  was  Randal 
j^hc  chfiftian  Sewel :  ^nd  the  fheriffupon  this  returned  Rannus  Scively  who  was 
tor  534:  fwprn.— Sr^  non  allocatur  :  for  the  Court  fhall  intend  RandoUnd 
Rannus  to  be  both  one  pcrfon,   ^nd  that  it  is  his  name  briefly 

Powp.17S.2a9.  Dougl.  194.  4P2. 

If  n  frror  in  ANOTHER  Error  affigncd,  Becaufe  Roh,  Faux  de  Ulton  was 
fadiraffigncd  returned  upon  the  venire  facias  and  dijlringas  ;  et  idem  Rj)b,  VauJt 
\vhich  isi  not  af- ^r^  dcfcHu  juratorum  comparuit,  is  returned  and  fworn  upon 
ifignabic,  "  M  xht  tales  de  circumjlanlibus  s  which  was  confeffed  by  the  in  nulh  efi 
•;/*'''!/>' ^^'"'- rri72/«m  pleaded. 

«*  turn    IS  no  ^ 

co-tePon  of  it.    Ante,  12.     Poft.  144.      i.  Lev.  76.  310.     Cro.  Car.  421.      1.  ^  ^\  261.     1.  Roll* 

Ab.  762.    Ray.  231.     1.  Burr.  t66.    Strange,  S.  2^.  70.  684.     U  Raym.  1414, 
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fittt  THE  Court  (Gawdy  et  Fenner  abfentlbus)  held  it  to      Hudsoji 
be  no  error.     For  it  is  contrary  to  the  record  ;  for  it  fhall  be  in-       g'*^, 
tended  fcveral  pcrfons,  and  not  one  and  the  fame :  and  although 
in  nuilo  e/l  erratum  be  pleaded,  that  is  not  any  confeilion,  but  quaji 
a  dcmuVrcr,  becaufe  it  is  not  an  error  aflignablc. 

And  Williams  denied  the  cafe  which  was  cited  at  the  bat*, 
v'rz.  That  if  a  juror  be  drawn  by  challenge,  and  afterwards  tries' 
the  matter,  it  is  not  aflignable  for  error,  becaufe  it  (hall  not  be  in- 
tended to  be  one  and  the  fame  perfon,  but  feveral  perfons  ;  and  ho 
Jhall  be  cftoppcd  to  fay  the  contrary,  l^ide  12.  Hen.  4.  and  Hilary 
Term  32*  AUz.  Hungate  v.  Hamond  {a). — And  afterwards  tlic 
judgment  was  affirmed. 

{a)  Cro.  Eliz,  188. 

The  Countefs  of  Rutland  againfi  the  Earl  of  Rutland.        c*"  ^ 

T  J  PON  evidence  to  a  jury  it  was  held  bj^  all  the  Court,  and  a  dcd  to  leacf 
^    fo  delivered  for  law  to  the  jury,  that  if  there  be  an  indenture  theufesof  a  fin# 
for  the  levying  a  fine  to  fuch  pcrfond,  before  fuch  a  time,  to  fuch  «nnot  »>«  con- 
nfcs,  and  the  fine  be  levied  to  the  fame  pcrfons  within  the  fame  by^maiiw^ 
time,  it  fhall  be  to  the  iame  ufes  ;  and  no  averment  can  be  to  /«  wrUlngi  but 
the  contrary,  unlefs  it  be  by  other  matter  in  writing.  if  the  fincvaricj 

But  if  a  nne  be  levied  to  other  pcrfons,  cr  at  another  time  after,  ^"^  t!»«  deed, 
it  may  well  be  averred  by  parol  to  be  to  other  ufes  (a).  For  '^^^Z^\^%t^ 
the  firft  cafe  the  indenture  is  direftory  to  the  fihe,  and  in  the  other  that  it  was  in. 
cafe  it  is  but  evidence.  cendcd  to  be  to 

othr^  ufet.      i.Co.  99.    «.  Co.  76.     5.  Co.  a6.     9.  Co.   10.    Clayt.  51.      Carth.  5.    3.  Bulft.  25i« 
a.  Ander.  46*    Moor,  107.  6io*     Salk.  676.     Ld.  Ray.  154.  287.  526.    Gilbert   on  ^&s,  54. 
%,  Peere  Wma.  ao8.     5.  Com.  Di^  6aa.     t»  Wilf.  19.     Doug.  2*  44. 

(a)  See  29.  Car.  1.  c.  3,  f.  7.  and  4.  Aonc,  c.  z6.  f.  15. 

Ogncl  againfi  Randol.  Casi  7^ 

AUDITA  QUERELA  was  brought  to  avoid  execution  of  a  A  prifoner  maf 
judgment ;  and  furmifeth,  that  after  the  judgment  he  had  paid  ^  ****f*^  '~'" 
the  entire  fum.  *^      S'n^n'' 

PoPHAM.     Such  furmife  is  not  any  furmife  to  avoid  a  ixxiig- uu^ia  ^utrtU 
ment,  upon  a  bare  payment,  without  writing,  or  other  matter  of  that  he  has  ra« 
evidence,  no  more  than  it  is  any  plea  to  bar  an  execution  de-  **«^*^  the^^/jf. 
niandcd  \sy}  fieri  facias,  01  fcire  facias.  «*i.f.-Poit.67* 

Tanpield,  Serjeant,   It  was  ruled  in  this  court,  Malins  v.  Lady  ».Lutwych,643- 
Hawkins f  that  it  was  a  good  furmife  in  an  audita  querela  to  avoid  ^**^oil^Re^^*' 
execution  of  a  judgment ;  for  it  is  not  only  a  fuit  iir  law,  but  in  132.^384.  ^^ 
equity  alfo.     And  it  is  as  a  commiffion  to  examine  the  caufe ;  Cro.'  Car!  318, 
for  it  is  not  reafon,  that  if  the  money  be  fatisfied,  he  Ihould  lie  *•  Wo<*-  49* 
in  execution.  ^^^»  57* 

And  fo  held  all  the  Court  (except  Popham),  that  it  was  a  ^' „««*']!;  p|^' 
good  furmife  in  this  cafe  i  whereupon  he  was  let  to  bail.  17. 

Ra/m.  89,    Foft.  374,  Strang?)  tt$%. 

Powel 
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Ca»»  s.  Powel  againft  Peacock, 

Hilary  Term^  ^^.  Eliz»    Roll  1^6 » 

A  cuftom  that  npRESPASS,  for  cutting  down  elm-trccs,  brought  by  the  lord 

every  copyhold  A    ^f  ^  manor.     The  defendant  juftiiies  as  copyholder  for  hit , 

tenant  may  cut  ^      ^,     ^  .    ^                  .            ^              y  •      >                     f"                          j 
downnteiathii  *^'' "^^^ 'y^^*'''^''^''''''''  H/i^o^um  futt  a  tempore^  6cc.    to  cut  down 

|4eafure  is  un-  and  carry  away  at  their  pleafute  any  elms  growing  upon  the  I'aiJ 

reafoaabk  and  tenements;  and  Ihews  that  he  was  tenant  for  life,  i^r. 

'void.— Ante  a  5.  ^ 

'*6^*6*o^***  It  was  thereupon  demurred ;  and  the  greater  part  held  the  ciff- 

Cro".  Ca^!  2ZO.  ^^"^  ^^  ^  unreafonable  that  A  copyholder  for  life  (houid  cut  down 

i.BuUt.  50.  timber-trees,  which  by  intendment  had  not  their  growth   in  his 

Hob.  II.  time;  and  by  that  means  the  fuccccding  copyholder fhould  not 

t'cl'^  have  any  for  his  ufe  to  repair  his  houfe. 

Gilbert's*  But  becaufe  it  was  pleaded  quod quUtliet  ienens  cujiomarius  of  anv 

Ten.  137.  cuftomary  tenement,  &c.  and  he  doth   not  fay  de  quel  efiate^  it 

Cowpcr,  62.  ^»as  \it\^  to  be  too  large  and  unreafonable  for  any  one  who  hatli 

Dottgl.  i»6.  j^^^  £qj.  ^  j^oj^ii^^  or  at  will,  that  he  might  by  that  cuftom  ci^ 

^.  Term  R?p.  down  trees.    .And  it  was  therefore  adjudged  for  the  plaintitF. 
75«- 


Trinit? 


Trinity  Tertrl, 

2.  Jac.  I.     In  the  King's  Bench. 
Sir  John  Popham,  KnL    C^jefjujlice. 
Sir  Edward  Fenner,  Knt. 
Sir  Francis  Gawdy,  Knt.  i    y^nj^es 

Sir  Chriftopher  Yelverton,  Knt.   ^  ^  ' 
Sir  David  Williams,  Knt.  • 
Sir  Edward  Coke,  Kfit.     Attorney  General. 
Sir  Thomas  Fleming,  Knt.     Solicitor  Gencrxtl. 

Auncelme  againfi  Auncclme.  Cai«  i. 

TRESPASS.     Upon  a  fpecial  verdi£V,  the  cafe  was,  A  copy-  "The  admituncd 
holder  in  fee  furrendcred  to  the  ulc  oi  Martha  his  wife  ^ox'^^^^ll^^)^^ 
life,  remainder  to  Matthcvj  his  younger  fon  in  fee,  and  died.  mUuncccfVm 
Martha  was  admitted,  but  MutihrM  rcfufed  to  be  admitted  during  in  remainder, 
the  life  of  Martha,     Afterward  ^1/^///!?^^',  without  other  admit- 4»  ^o.  13, 
tance,  furrcndered  to  the  ufe  of  tlie  plaintiff,  in  the  Hfe  of  Martha^  """•  '?• 
who  was  admitted  accordingly.     Mutthciu  and  Martha  died  ;  and  g^]^***'^®** 
the  fon  of  Matthew  procures  himfclf  to  be  admitted,  and  enters,  i.Roji.Ab.cos. 
claiming  the  land :  and, Whether  his  entry  was  congeable  ?  was  the  Moor,  358,465! 
queftion,  becaufc  Matthew  furrendered  before  admittance.  i-  v^nt.  160. 

Popham,  Fenner,  and  Yelverton,  ceteris  abfentlbus^hdA^^'^^'^^'^' 
that  this  admittance  of  xht  feme  was  an  admittance  of  him  in  re-  ^'^'^  ^^^ 
liiaindcr,   without  any  other  admittance.     For  the  ftme  being  ad-  i.Lc'v  xo'7. 
mittcd  to  the  particular  eftate,  the  remainder  depends  thereupon,  Bull.  n.p.ioS. 
and  veils  without  other  admittance  >  for  they  make  but  one  eftate.  '•  "^^"^  ^*P' 
Wheiefore  they  rcfolvcd  for  the  plaintiff. — But  by  rtafon  of  an  ^'    . « 
imperfeftion  in  the  verdift,  no  judgment  was  given:  for  they  jng  pari  of  the' 
iowwd  (fuoad parceP  tenemeutomm  this  fpecial  matter,  but  they  did  notiOutionJy,  is 
Ihew  what  parrel ;  and  they  found  nothing  for  the  rcfidue.     Where-  *>*<<— Foft.  133. 
fore  the  veria<il  was  held  to  be  ill  for  both,  and  a  venire  facias  Jet!^^' 
«.L'o  awarded.  c^cJ^^'' 

Cto  Car.  451. 
*.  R:i|.  Ab.  72Z.  10.  Co.  IT9.  Stra.   1089.    Hob.   54.  64.   6.  Rep.  47.     Dyer,  joo.  346.     1.  Totn. 
Rep.  666.     Cro.  Eliz.  uo.  174.     2.  Hawk.  P.  C.  627.  in  notis. 

Sir  Edward  Clere  againjl  Parker. 

See  the  Cafe  Cro,  Eltz,  877.  ^""^  *' 

'T'HIS  cafe  was  now  moved  ajiin ;  and  adjudged  upon  the  matter  If  1  ftoffment 
in  law,  foe  tlic  defendant  in  th«  writ  of  error,  that  the  lirft  ^  '"*'^*  ^^  * 
judgment  Ihould  be  affirmed.  ^  [Tu«".f ftlute 

Coke,  Attorney-General^  being  prefent,  faid,  that  Hnjfefs  cafe  in  r.miicd  by^the 
the  exchequer,  after  argument,  was  adjudged  accordingly  ;  that  it  aIII  of  the  feof. 
Ihould  not  enure  by  way  of  devife,  but  as  a  limitation  upon  the  ^^^  'h?  devifiM. 
former  feoffment ;    for  otherwife  the  will  fhould  be  utterly  void»    '^*^1*  ^'  '^* ^ 

^  feoffment;  and 

tnc  will  ii  only  a  dircftlon  to  the  ufes. — S.  C.  C'«.  hlii.  877.  S.  C   6.  Co.  1-    1?.  S.  C.  e  ».  Lir.  111.  b. 
*7».b.  S.  C.  Moor,  567.  Towel  on  Power*,  111,  ixi.  4.  Brown's  Pari.  C^fes,  52*3.    «.  Term  Rep. 
*4».  380.  781, 

Andrews  againjl  Lord  Cromwell..  Cas*  3. 

INDICTMENT  upon  8.  Hm.  6.  c.  9   aeainft  Lord  Cromv,'e/I  and  "  ^^h,^c  dm. 

others  his  fervants  ;  for  that  they,  ib.july^  44.  Eliz.  vi  et  armis  '*''\  ^^y*  ^*I' 
ft  manuforti  diffeijivenint pnrfatum  Eda^ardum  Axdkews  cf  fuch-^'^'*"'*"  '"  "" 
iwl.dimeaj  ot  forcible  eairy  isfulticient,  without  fjyit.g  "  c^fitra  j>iiccm ,  '  or  **it  e\f:  ''U."*  i.  Vtnt.  306. 
No),  J25,  Cro.  Elii.  126.  915.    Co.  Lit.  257  b.  Falm    195.   1.  H.wk.  p.  C.  xhs.  287. 
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AivviiiWi     lands,  &c.;  //  adhuc  ejcira  tenenteunditn  Edvardum  AniJreWS  cm^ 
^ainfi       fj^g  pacem  diefoi  nuper  regime  Elizab. — The  indiftment  being  found 

The  First  Exception  was  taken  by  Serjeant  Harvey, 
junior  \  for  that  the  indiftmcnt  is  diffeijiverunt^  and  it  doth  not  fa/ 
expulerunty  as  the  common  form  is. — But  all  the  Court  held 
it  to  be  well  enough  ;  for  difleiiin  implies  cxpulfion,  and  it  is  fuf- 
ficient  to  ground  an  indiflmeiit :  and  tliere  may  be  canfe  for  this 
indiftment ;  for  he  in  reverfion,  or  Icflce  for  years,  is  expulfcd. 

Secondly,  Becaufe  it  i;  alledged  quid  adkuc  detinet^  which  is  a 
tort  \  and  yet  it  is  not  faid,  contra  pacem  domini  regis  — But  IT  was 
HELD  to  be  well  enough ;  for  tlie  detainer  may  be  witb^iit  forcei 
and  not  againft  the  peace.  Whciefore  the  indiflmcnt  was  good^ 
and  reftitution  was  awarded  tiiereupon. 

tAsi4*  Barnes  againji  Conftantine* 

The  caption  of  A  CTION  UPON  THE  CASE.  For  that  he  procured  him  to 
Ur^^t*^^  ^  indiaed  as  a  commn  barrator  before  J,  S.  and  J.  D.  jufticcs 

ff'nSictt^ '  of  the  peace,  nee  mn  ad  diver/as  jfelonias^  ^c.audicndum  et  termtpuindum 
tit  featt  it  ^Jpp^t. ;  and  tliat  he  was  acquitted.  The  defendant  demaiids  oyer 
good^  without  of  the  record,  which  is  entered  Sh  hac  verba  ^  wherein  they  are 
^'"r  *'/7*^  mentioned  as  juftices  of  the  peace  only.  The  defendant  demurred  ; 
m^i^mSt!  ^^^^^^  i^  appears  that  it  is  not  the  fame  record  whereof  he  now 
yj^    J'        counts. 

Piowd.  4^^.  Willi  AMs  was  of  that  opinion.  But  all  the  other  Justices 
Poft.  358.633.  e  contra)  becaufe  the  juftices  of  peace  have  authority  to  enquire 
i.Coin.Di{:.579. i^nd  hear  it,  without  any  fpecial  commiflion  of  dyer  and  terminer; 
|^9^""'^j'5*595*  and  their  commiffions  are  equal  to  that  purpofe,  and  therefore  all 
4.  Hawk.'er .    ^°^»  ^^^^  "^  failure  of  record  (a) . 

(a)  Rrx  V.  Carter,  B.  R.  Trinity  Term,  7.  Geo.  1.  it  was  determined  that  the  caption  of  an  indif^nKnt 
HftrcfpaTs  before  juftke  of  the  pe<tce  wai  h^d,  without  adding  "  neg  nm  drvtrfatftlbnimi,  &c.**  j.  B«c. 
Abr.  19^.    But  fce  the  rea(bn»ng  upon  this  fubjcct,  2*  Hawk.  P.  C.  5?. 

Casi  5.  Dawbeney  againfi  Banncftcr. 

In  debt  on  bond,  TXEBT  upon  ail  obligation  in  the  common  pleas.  The  defch- 
thcomiffionof  LJ  Jant  confcfled  the  aftion  ;  and  error  Was  brought  upoti  that 
/"!-'*/!  ifC*' judgment,  becaufe  in  the  declaration  it  is  not  faid  hie  in  curia  pri>'- 

tat,*  \%  a  n».itc    •*,      P       .       ,    -  111  %  /•      1      •  1  ^  / 

twicrror,fhouBh  w^' — ^And  It  was  held  to  be  a  fault  in  matter,  and  not  of  form 
judfrment  be  by  only ;  and,  notwithftandiiig  the  aftiort  confcflcd,  might  well  be 
ccnfeffien.  afligned  for  error.  And  for  this  caufc,  and  by  rcafon  of  a  dif- 
xo.Co.  94.       continuance,  it  was  reveffed,     Plde  18.  Edw,  4.  pi,  16. 

I.  Sid.'jot?. 

Cro.  £iiz  153.    i.Saund.4oi.    Stra.  til6.    Onflow's  N.  P.  24!  • 

But  by  16.  and  17   Car.  1.  c.  8.  after  (hall  be  taken  for  want  of  thit  anegafion, 

verdi6(,   no  judgment  fhaU  be  Aayed  or  unlcA  Hiewn  for  caufe  of  demurrer.    5ee 

frverfsd  for  want  of  allei^gin^  ?.nd  bringing  l.  Sid.  149,     9alk.  497.      6.  Mod.  135. 

into  court  of  any  bond,  bill,  indenture,  or  Carth.   69.       i.  Lut.   1353.      Doogl.  4»- 

orher  deed  menttontd  in  the  plcadingi ;  and  note  (i;. 
by  tiie  4«  &  5.  Ann.  c.  16.  no  excc-piiou 
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Ellis  againft  Wames.  «*"  «• 

EafierTerm,  I.  Tar.  I •     Roll  ^oj. 
T\EBT  upon  an  obligation  of  two  hundred  pounds. 

The  defendant  pleads  the  ftatute  of  yj.Hen.  8.  c.  9.  andtakefhejoint*^ 
13.  EHx.  c.  8.  of  ufuryi  in  avoidance  of  die  bond  ;  and  mews,  bond  of  hu 
that  he  was  indebted  to  one  Alder  in  a  hundred  pounds,    and^'ebtorandano- 
agreed  with  him  for  the  forbearance  of  that  hundred  pounds  for ''*?'P^®"  *" 
a  year;    that  he  would  give  him  thirty  pounds,    and  make  a,fj**'^^,,j**^"^ 
bond  to  Aldcr^Hvnt^  pounds  for  the  pavment  of  the  faid  thirty  not  be  avoided 
pounds ;  and  for  the  payment  of  the  hunared  pounds  principal,  he  by  a  plea  thit  it 
and  Jlder  entered  into  tliis  bond  of  two  hundred  pounds  to  the  ^**  ^^^  "Po» 
plaintiff ;  fo  it  being  made  upon  this  ufurious  and  corrupt  con-  J^a^"  «wMn" 
traa,  is  void.  ^  thtMf^u^o^ 

The  plaintiff  reolies,  that  Alder  was  truly  and  juftly  indebted  to  vijed  tht  Uiii^ 
him  one   hun4red  pounds,   and  that  for  the  payment  of  this  ^a»«o«P"v/to 
juft  debt  of  an  hundred  pounds,  he  and  the  defendant  entered  ^^  c«^p« 
into  this  bond  to  the  plaintiff;  and  that  he  was  not  knowing  and  J^,^*"*^ 
privy  to  any  corrupt  agreement  betwixt  the  defendant  and  Alder. 
It  was  hereupon  demurred.  J^^^*  ^7' 

1'anfield,  ferjeantyfor  the  defendant^  moved,  that  the  replica*  Cro^ElIi.*588. 
tion  was  not  good,  becaufe  he  doth  not  deny  the  corrupt  agree-  641'.  *  *  * 
meat  alledged  in  the  bar  ;  but  by  nitnt  dedire  confefles  it :  and  al-  Coni3rfit*Rcp.4. 


though  he  were  not  privy  to  the  corrupt  agreement,  it  is  void  ;  for  '•  ^"*''  *94' 
othcrwife  it  would  be  a  praSice  for  every  ufurer  to  avoid  the  fta-  sv^io^jj' 
lutes :  for  he  would  always  be  juftly  indebted  in  the  principal  fum,  Ld.  Ray.  87. 


and  would  contraft  for  the  ufurv-money  in  his  own  name,  and  Scra.  1155. 
take  the  affurance  of  it  to  himfelf  i  but  to  be  aflured  of  the  prin-  P<*"i'-  ^>4- 
cipal,  he  would  caufe  the  bond  to  be  made  to  one  to  whom  he  is  ^' 3^^*l|,r 
juftly  indebted,  who  fhould  not  know  of  the  bargains  between  7^,^01. 
them;  and  (6  by  fuch  praftice  they  would  efcape  out  of  the  fta-  1.  Hawk.  P.  a 
tutc  of  13.  ESz.  c.  8.    Wherefore  this  bond,  being  made  upon  5«9« 
fuch  corrupt  agreement,  is  void.  ^^P*  7*7- 

Gawdy,  YELVERTON,and  Willi  AMs,yii/?/Vf/,  held,  that  the  Tai«v.  Wei- 
TepUcationis  good ;  for  inafmuch  as  it  is  averred  that  it  was  made  ''"5^  3-  Term 
to  him  for  a  true  and  juft  debt,  and  that  he  was  not  knowing  or  ^^'  *^** 
privy  to  any  corrupt  agreement  between  them,  it  is  norreafon  he 
fliould  be  delayed  of  his  due  debt ;  for  as  on  the  one  fide  it  may  be 
(aid  to  be  the  means  to  defraud  tlie  ftatute  ;  fo  on  the  other  ndc, 
it  may  be  a  greater  mifchief  to  a  true  creditor,  when  he  ftiall  take 
fecunty  by  bond,  with  fureries  for  his  money,  if  it  fhould  be  exa- 
mined whether  there  were  any  corrupt  agreement  betwixt  his  cre- 
ditor and  his  fureties, -whereof  he  cannot  by  intendment  have  any 
conufance ;  and  it  would  be  a  means  to  draw  in  queftion  every 
debt,  and  to  punifh  one  who  is  not  privy  to  any  corrupt  agree- 
ment.   Wherefore,  it  being  confefled  by  demurrer,  that  this  bond 
Was  made  to  him  for  a  true  debt,  and  that  he  was  not  privy  to  any 
corrupt  agreement  between  them,  the  bond  is  good ;  othcrwife  there 
might  be  great  prejudice  to  true  creditors :  for  peradvcnture,  upon 
the  fhaking  the  bond,   he  delivered  up  his  antient  bond ;  or,  if 
hi$  debt  were  by  contract,  by  the  taking  that  bond  his  debt  Ihould 
pcgonc(a).  («)a!ft.  199. 

Fekner  doubted  thereof,  becaufe  it  being  gft)unded  upon  cor-  ^^^'  ^"'  4*5- 
tnption  is  altogether  ill ;  and  every  one  is  to  take  heed  to  his af-  ^ comDiMfii. 
lurancc  at  his  peril.     Popham  was  abfent.     Wherefore  the  other  ^' 
three  adjudged  it  for  the  plaintiff. 
^^0.  JAC.  D  Mafon 
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C'*"  7.  Mafon  againji  Chambers, 

ifalcafcofthc  TiPON  a  fpccial  vcrdia  the  cafe  was,  That  the  prior  of  ff^cu- 
'/!.'"k!^"7'  *''''^r'  ^t  the  tithes  of  corn  and  hay  of  the  reftory  of  L(fP' 

lory  be  made  at     •  i*    •     i  «^  n   r     c  '  i     •         .•   *^  i 

a  certain  rent  P^^S^^^^  ^Y  mdciitrrre  to  j.S.  tor  forty  years,  rendering  tour  pounds 
with  a  covenant  ^^'' fl«w/i»  Sit  t\\fi  yinnunciatlon  and  St^  MuhaeL  The  lefKe  cov«- 
that  Ills  icTce  iiants  to  bring  the  rent  10  the  prior's  boufe ;  the  prior  and  convent 
rh^il  brmg  the  covenant  to  abato  him  twenty  pence  at  every  day  of  payment,  iii 
lory,  and  xhax'  ^^^P^^  ^^  *he  portage.  Afterward  tlic  leflec  patd  always  3I.  169. 
(ht  leflbr  (hall  8d.  and  retained  3s.  4d.  The  priory  being  cMblved,  the  queen 
fiicrcupon abate  made  a  leafe  to  the  plaintilF  of  the  reftoiy  of  Lo-ppingSon^  and  of 
^miiomuch  all  thc  tithes  thereto  appertaining;  and  of  all  mcffuages,  land^, 
«'1!!*^.J^^"     tenements,  and  hereditaments,  in  the  tenure  or  occupation  of  the 

mcnt,  this  isno  ^  .,  r^    n      /•  #  ^'        u-         i      r  \  o  j  ^    -c  \     s 

defalcation  of    ^^^^  J- S.  fub  atinuau  raldJu  ^L  los.  id.   HABENDUM,   if  no  Icafc 

the  original       be  in  cjfe^  from  the  date  of  the  patent,  for  twenty-one  years  ;  and 
rent,  but  a  mere  if  any  leaft  be  in  ejp  of  the  reftory,  or  any  part  thereof,  Uien  frona 
covenant  for  al-  thee'nd  of  that  leafe  for  twenty-one  yeaus ;  and  afterwards  fells  thc 
wance.  reftory,  without  mentioning  this  leafe  to  the  defendant:  and, 

s.  c.  Ydv.  41.  Whether  this  fecond  leafe  were  good  or  not  ?  was  the  queftion. 
cro.  Car.  107.        FiRST,  It  was  movcd,  whether  this  covenant  to  abate  and  deduft 
y.Com.Dig.427.  twenty  pence  upon  every  day  of  payment,  being  by  thc  fame  in- 
€owp.  56.        denture,  be  fuch  a  defalcatiort  of  the  rent,  as  that  it  may  be  faid  to 
be  in  tenura  J.  S.  under  the  rent  of  jL  i6s.  8d.— And  all  the 
Court  refofved  that  it  was   not ;  for  the  rent  referred  is  four 
pounds,  and  the  other  part  is  but  a  m'ere  covenant,  and  no  altera- 
tion of  the  rent. 

Ifrteftinjf  SrxoNDtY,  This  leafe  being  of  the  rcAory  of  Loppin^t-ny  and 

gurii  a  rtfl«r^  all  tithes  thereto  appertaining  (which  is  ^  it  were  a  diftinft  fcrr- 
*"^  ^JtVTrf^  ^^^^^  ^y  itfelf),  and  the  words  after  ••  ac  omnia  mejfuagiaf  terras^  /«- 
thc^cnuMj of  !•;  nemcnta^  fsfc,  in  tcnur/i,  i^c,^^  *\f^*^  annua !i  ndditu  3/.  lbs.  %J.  /* 
at  fuch  a  rent,  whether  thefc  words  ^^fitb  annuali  rcdditu^  refer  to  all  precedent,  or 
the  lail  words  ortly  to  thc  laft  words,  and  if  thfs  mifpriiion  of  the  rent  fliall  make 
refer  to  the  ru.  all  void  ? 

SS^wT'Vut  G^WDY,  Juflice,  hcfd,  tlut  the  words  at  the  firft  were  diftinS 
if  the  rtj*  bt  ^Y  themfelves,  and  fufficrent  to  pafs  die  reftor^  :  which  is  a  thinj 
miitaken,  the  kndwn,  artd  th«  rent  refers  not  to  thofe  things  which  were  certain 
gram  ii  void,  before,  but  only  to  the  laff  words  ;  wherefore  it  is  g.>od  cnoughv 
Poft.  4«.  gy^  j^u  ^j^g  other  Juftices  held,  tliat  by  reafon  of  tcm  mifprifion  of 

S.  CYeiv.  48.  ^^  rent,  thc  leafe  is  void. 

I.  Lev.  40. 

I.  Vent.  368.     4.  Com.  Dig.  387.    2.  Havrk.  P.  C.  5 $7*     t.  Term  Rep.  705. 

In  what  cafrs  PoPH  AM.  Mifprifion  of  thc  rent  or  of  thc  value  in  fome  cafes 
mifprifion  of  (^^11  make  the  leafe  void,  in  fome  not:  as  if  the  queen  ftiould  \ti 
a^JoiTthTlwlir^  ^^^^  manor  ofD.  quod  quidem  manerinm  is  of  thc  annual  value  of  four 
roft.68o.  pounds,  where  it  is  not  let  for  fuch  a  rent,  and  thc  rent  or  value  is 
mifrecited,  yet  thc  Icafc  is  good,  becaufe  there  is  a  certaintv  before, 
Wow!  ^^'  b  *"^  ^'^^  addition  of  quod  quidem^  i^c.  is  not  material.  But  if  fl)c  Id 
a.  Co.  35?  a.  '  the  manor  ofjD.' of  tlic  annual  rent  of  four  pounds  ,-wbich  isintendcd 
Cro.  Car.  548.  to  bc  of  fuch  a  valuc,  and  is  let  ar  a  gr«ater  rent,  or  appears  upo:% 
10.  Co.  113.  a.  record  to  be  of  a  greater  value,  it  i«  void;  becaufe  in  the  firft  caft 
^j*u^^i'^5^'  flic  intended  to  pafs  the  manor,  and  the  2idditionof  the  quod  quidemi, 
s-wii.  I  il'. '  '^  ^^'*  ^^  ^^^  '°  ^^^  another  certainty ;.  but  when  it  is  in  one  fentencc, 

luCo .  V  YeJv^ 4;!.     e« Co  7.     Ld .Ray.,  cd*    3.  Conu  Di^  450, 45 1  • 

that 
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that  It  is  of  fuch  a  value,  and  that  in  tali  parte,  her  intent  appears,      Mason 

not  to  grant  a  tiling  above  fuch  a  value  ;  and  therefore  it  is  other-  ^  'S"''/' 

wjle. 

This  Icafe  alfo  is  not  good,  bccaufe  it  is  "  habendum,  if  no  ^^^^^^  ^'"^ 

"  Icafc  be  In  effi  immediately ;  and  if  a  leafe  be  in  effi,  from  the  time  f^\^^^^^^^ 

•*  of  the  end  of  fuch  a  Icaie.*'-  And  here  there  is  a  leafc  in  ejfc  ofw  ica'fc,«rrfttb8 

part  of  the  reftory,  viz,  of  the  corn  and  hay  ;  fo  all  is  not  out  of**  in  Jeafcfrom 

icafc,  nor  all  is  not  in  leafe,  and  therefore  void  for  this  caufe. "  the  end  of  the 

Wherefore,  &c  — But  no  judOTient  was  given,  bccaufe  upon  the  "*""?»'*  '.^*^ 
i-i       ^»  \-        -u  .J  £>  >  r  grant  if  vo»d. 

Court  s  motion  the  parties  agreed. 

Yelv.43.4S1     I.  Co*  43*     1.  Co.  54.     Dyet)  351.     t.Tar.  Rep.  219* 

Philips  agcinft  Echard.  cahS. 

Vide  Jnie,  Page  8. 

'T^HIS  cailfe  being  moved  again,  THE  Cot'RT  fefolved  that  the  An  executor 
*    defendant's  plea  was  good :  for  when  he  avers  that  the  llatute  n™«yp'«-|^/>'i- 
i$  in  force,  and  the  money  not  paid,  it  is  good  enough  prima  facit,  hy\^^iz{\s!xou 
until  the  contrary  be  (hewn  ;  and  it  Ihall  be  intended  to  be  made  and  ihcn  un- ' 
forajull  debt,  and  he.  who  will  take  advantage  of  the  contrary,  pa«rf,  wUhoufc 
ought  (and  it  is  fittcft  for  him)  to  Ihew  it.     Wherefore  rule  was^*/'*^?!'  '^** 
Civcn,  that  judgment  Ihouid  be  entered  for  the  defendant.  Jebi?  *''''  "^"^ 

Ante,     .     Poll.  lox.  181.     BuU.N.  P.  142.  9.     5. Com.  Dig.  105.     i. Tcfm  Rep.  690.  Cru.  Car.  363. 
1.  Com.  Dig.  245. 

The  plaintiff  then  moved)  that  there  was  not  any  continu-  Afrerdemorrer, 
ance  entered  upon  the  roll,  and  therefore  prayed  it  might  be  difcon-  ^^  plaint  tf 
tinucd.— But  the  Court  faid»  that  the  phiniiffcould  not  difcon- ^^""^^^^^^^^^^ 
tinue  it  without  the  Court's  direftion,  and  that  the  defendant  might  leave  of  rhe 
wellcoiitinue  it,  being  for  \\\t  advantage :  wherefore  thcv  appointed  Court  j  and  the 
the  cor.tinuanccs  to  be  entered  accordmgly ;  for  otherwlle  in  every  ^«^f«"<*  •"<  »"»y 
cafe  when  a  matter  is  brought  to  argument  upon  dcmurfer,  the  *^*"'»j**<^  *^« 
plaintiff,  feeing  the  opinion  of  the  Court  to  incline  againft  him,  vtr^his'co'^rt!?' 
will  caufe  a  dilcontinuance  to  be  entered  ;  Which  ought  not  to  be  Vqi\,  aSi.  3*16. 
in  the  fame  Term  it  is  argued.  4^3* 

Cro.  Car.  195.     i.  Roll.  Abr.  4J7,    Codb.  2194    Co^a'p^  407.     i»  Tcr.  Rep.  373. 

Akd  KotE,  that  in  a  cafe  of  J/Jerley  Vx  Alierky  thU  Term*  m  A  plaintiff cin- 
(Jebtupon  an  obligation,  the  cafe  being  argued  upon  a  demurrer,  nocentcra  non- 
tne  opinion  of  the  Court  Was  againtt  the  plaintiff,  and  rule  was '^"'^*''*^''j"*^«* 
given  thai  judgment  lliould  be  entered  for  the  defendant ;  but  tlie  m^rrj^r*^  ***' 
plaintiff  prayed  that  he  might  be  nonfulted  \  and  bccaufe  he  had 
the  fame  Term  appeared  and  argued  by  his  counfel,  and  had  prayed  ^^^''^i  ^^^^ 
judgment,  it  was  adjudged  that  he  could  not  be  nonfulted  the  fame  i.Ter.Rep!i75. 
Term. 

Sir  Percival  Willoughby  agalr^Ji  Egcrton*  Ca*i  ^. 

Hilary  term,  43.  Eliz.     RcII  670. 
t'RROR  of  a  judgment  in  Chc/hr  in  formedok.— The  FtRsT  Afren  vf»,v# 

Error  alligncd,  Bccaufe  the  parties  bcint;  at  ifluc,  di  venire  ^ddms  \o  ihc 
faaas  was  awarded  to  the  flicriff,  and  afterwards,  upon  entry,  qucc/^-'*^*^,*  ***«#- 
v'Cfcomts  non  mijit  brtvCj  a  venire  facias  was  prayed  and  awarded  to  ,'^  "'*",!'*""^'-^' 
the  coroners  ;  which  ought  not  to  be:  for,  being  once  awarded  to  entered  on  « he* 
thcihcriff,  the  phi ntifF  hath  admitted  him  to  be  a  perfon  quaiilicd  roil,  andam-vr 

t/^»»Ve  fitiat 

v^xx^^A  to  the  coronsrs.      Poft.  304.      Cro.  Elia.  ^53.      J,nk.  115,      Carih.  »i4.   4.  Mod.  65, 

^kic«4S4. 

D  2  to 
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SftPtRciYAtfo  mate  the  return  ;  and  the  fame  flierifF not  being  removed,  h^ 
^^^a^ainn^^  cannot,  without  caufe  line©  arifen,  pray  a  venire  facias  to  the  co- 
^l^gi'4^^^  roncrs  ;  wherefore  this  award  of  the  venin  facias  to  the  coroners 
is  error. — But  becaufe  that  being  awarded  upon  the  roll  is  but  as  a 
continuance,  and  there  was  not  any  venire  facias  t?tken  forth,  and  it 
is  but  matter  of  form  to  make  fucii  a  continuance,  therefore  it  was 
held  to  be  well  enough.  22.  FJw.  4.  pL  3*  Dyfr^  344-  357- 
14.  Hen.  7* ph  6«  id  19.     29^  Edw*  3.  pL  14.     it.  Hen.  7.  Roll 29^ 

In  what  manner     A  SECOND  Error  affignedi  Becaufe  it  appears  by  the  record, 

iefauh*maf^b€  **^  wpon  thc  venire  facias  returned,  the  tenant  made  default,  and 

entered.  judgment  entered  :  idea  conjidaatum  eji quid  tetens recuperet  feijinam  : 

and  he  doth  not  fay,  idea  recuperet  per  defaliam^  sKS  It  ought  to  be 

|.  om.  »5«S5.^j^^^^  the  judgment  is  by  default.— Bat  thf  Court  held,  tliatit 

was  well  enough' ;  for  when  the  record  mentions  that  the  tenant 

made  default,  and  it  is  idco  querens  recuperet  feifinam^   it  is  upon  the 

matter  a  judgment  upon  de&ult;  and  the  precedents  are  both 

ways. 

^A"  *^  Joyner  againft  Lambert. 

I5»fc«rt  of  a  CO-  HT  RESPASS.  The  cafe  was,  Thc  lord  of  a  manor  ftizcth  a  co- 
\lv!tlxt^^h^  pyhold  without  caufe,  and  grants  it  to  another  in  fee ;  the 
the  Heir^may  gnintce  dies  feifed,  and  his  heir  is  admitted  ;  the  firft  copyholder 
forrendcr  Wore  dies,  his  heir  enters,  and  furrcndcrs  to  the  ufe  of  a  ftranger  :  the 
admiOion.  qdeilion  was,  Whether  Iris  entry  was  good  or  no  t 
4.  Co.  21.  And  IT  WAS  RESOLVED,  that  a  dilcent  of  a  copyholder  (hall 

Cro.  El  «.  6^.  not  take  away  thc  entry  of  another  copyholder  who  hath  right* 
kiMT'  ^^^       Secondly,  That  thr  heir  entering  without  adroiflion,  his  entry 
Pop.  %i  ^^  lawful ;  and  being  in,  his  furrender  is  good. 

i.Ter.Rep.474/(oo,    »•  Ter^  Rep.  198^484. 

^^" » '•  Hull  agahifi  Shar-Brook. 

f  ^n'^duion  'T^RESPASS.  Upon  a  fpccial  vcrdi6l  thc  cafe  was,  A  copy- 
may^bTrdeafei  holder  furrcuders  upon  condition,  and  afterwards  by  his  deed 
by  deed.  releafeth  the  condition  r  and.  Whether  it  were  good  withcait  fur- 

render?  was  the  queftion. — Resolved  tliat  it  was  ;  for  properly 
i.Rdl.Ab.499.  ^  right  Qr  condition  carinot  be  given  or  determined  hy  furrender  {ti)f 
Poft.  loff*  ^"^  ^y  '*'/'^/^-  And^  fo  it  was  rcfolved  in  Kite  v*  ^einten  (h)* 
4.  Co.  25!        Wherefore  it  was  adjudged  accordingly. 

f.  JUoii.  xoi.    Winch.  3.     Hmt.  65.    Gilbert's  Ten.  276. 

(«)  See  »9.  Car.  2.  c.  3.  f.  5.    Foil.  8^  {h)  4.  Co;*  1^  bb 

ca»«  12.  Fareley's  Cafe. 

Tfacopyhoidcr  pROHlBITION.  It  was  held  by  all  run  CoCrt,  that  if  a 
for^c*J*hu  copyholder  make  a  Icafe  for  years  of  land  whereof  a  feme  by 

widoV(exc*pt  c^ftoJR  is  to  have  her  widow^s  efiate^  fhe  fliall  not  avoid  the  Icafc, 
fiicre  be  a  cuf-  uiilcfs  there  be  a  fpecial  cuftom  to  avoid  it ;  for  he  comes  under 
torn  to  the  con-  the  cuftom,  and  by  the  lord's  licence  as  well  as  thcy>w^. 
^M^t^^oiUr  ^^^^  ^^^^  depended  before  the  councilof  the  marches  eAWalci% 
fr^^ntC^skxL%'^^^})^y  giving  orders  there  againft  the  leflce  for  the  feme,  a  pro- 
fhs  term.  hibition  was  granted  to  ftay  the  execution  of  thofe  orders* 

Cro.  jir.  (;fiQ.  3.  Lcofi.Si.  Go.  Copy.  129.  Carih.  276.  Salk.  185.  Cilb«Tetf.^l.  Freem- 516' 
:(.Ter.Rep  ^to»  Soe  Stliibury  v.  Hard,  Cowp.  48*. 
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Memorandum.  ^''"  *^- 

BY  command  from  the  king,  all  the  Jjafticcs  of  England^  with  The  king  af- 
divcrs  of  the  nobility,  viz.  Loj^D  llLtESMBRB,  jLcr</ C*fi«- f«"'Wf5thcgrMt 

celkr:    The   Earl  oj   Dorsrt,   Lord  Trea/urer :    V  iscount  "^*"^/;?^^^ 

r>  r%  '    »     .  rt  T^       r*  "^     •%.!  *o  cnDiuir  upon 

Crakbourn,  Pfinapal  Secretary :    IH^  EarL  of  NOTTINGHAM,  punjpg  pa,ii- 

Lord  jidmiral :  TiiB  Earls  of  Northumberland^  fVerc^er^  Devon ^  cohr  iawt  in 

Tixd  Northampton :   Thb  Lords  Z««rA,   Burghleyy  aftd  iTwa'/^j :  «^xccutictu 

The  Chancellor  of  the  Duchy:  The  Archbishpp  op,.Ei.gom,2a9, 

Canterbury:    The  Bishop  of  London:    Po^ham,  Chief 

Juflici:    Bruck,   Majler  of  the  Rolls:    AndBRso^,  GawDy, 

WaLMSLEY,  FENN^HtKlNOSMILL,  WaRBERTON,  SaVEL,  Da-^ 

KIEL,  Yelverton,  ^nd  Snigc,  were  ^flefnbled  in  the  liar'* 
chamber,  where  the  lord  chancellor,  after  a  long  fpeech  made  by 
him  concerning  juftices  of  peace,  and  his  eVhortation  to  the  Jui^ 
ticcs  of  aflife,  and  a  dilcouric  concerning  papifts  and  puritans,  de- 
daring  how  they  both  were  diflurbcrs  of  the  Hate,  and  that  tlip 
king,  mtending  to  fupprcfs  them,  and  to  have  the  laws  put  in  exp«- 
cution  againil  thexQ,  demanded  of  the  Juftices  their  relolutions  ia 
three  things : 

Fifst,  Whether  tli^  deprivation  of  puritan  minifters  by  tlieTheking,afrtt* 
high  commiffioners,  for  rcfufing  to  confirm  themfelves  to  the  ce-  pr^ «"<?  ^»<^a<*  <» 
rcmonies  appointed  by  the  lad  canons,  wi.s  lawful  ? — Whereto  all  |||^kc|^^*)[i"u7 
THE  Justices  anfwercd.  That  they  had  conferred  thereof  before,  5^,nj£f»rihego- 
and  held  it  to  be  lawful,  becauic  the  king  hath  the  fupreroe  eccle-  vernmencotthe 
fiaftical  power,  which  he  hath  delegated  to  the  commiflioners',  clergy  \  .*nd  if 
whereby  they  had  the  power  of  deprivation  by  thp  canon  l^w  Qf»ht:ycJonmcan. 
the  realm:  and  the  ftatute  of  |.£7/2,  t.i.  f.  18   which  appoints  J.^J^'J^'^I^'^. 
commiflioners  to  be  made  by  the  que^n,  doth  not  confer  any  npw  .ati.,,i. 
power,  but  explain  and  declare  the  ancipnt  power.     And  therefore  ^^^^  .      - 
they  held  it  clear,  that  the  king,  withp^t  parliament,  might  makp  ^Xq.  kY 
orders  and  conftitutions  for  the  government  of  the  Cicrgy,  and  4. 11111323.523, 
might  deprive  them  if  they  obeypd  not ;  and  fo  the  commillioncrs  ^"-  *^-/«  447* 
might  deprive  them.     But  they  could  not  make  any  conftitutions  ^^ 
without  the  king:  and  the  divulging  of  fuch  ordinances  by  pror  Jira'ttlLTceo. 
clamation  is  a  moft  gracious  admonition:  and  torafniqch  as  they  i.^muvmi  .32* 
have  i;efufcd  to  obey,   they  are  lawfully  depriv^  by  the  CQmmil-<>  4.C011]  Li^  4^4. 
fioncrs  ex  (fficio  witnout  libel,  et  ore  ienui  convoca^i* 

Secondly,  Whether  a  prohibition  be  grantable  againft  the    hca.  l/rif.  5. 
ccmmiffioncis  upon  the  liatute  of  2.  //>«,  5.  c.  3.  if  tlity  do  not  ^'  3  »» «o:  c.n^ 
deliver  the  copy  of  the  lihel  to  the  party  ?— Whereto  they  all'an-  ["^^Z'um 
fwercd.  That  that  ftatute  is  intended  wh^re  the  ecckHaftical  Judge  cou.r  procu4 
proceeds  <;r  ojlcio  (a)  et  ore  tenus,  f»^««> 

Port.  3g8.    M^or,  ^5^6*1 
(V  See  13.  Car.  2.  c.  11. 

Thirdly,  Whether  it  be  an  offence  punifliable,   and  what  ''•'*^"){**^^"- 
punifliment  they  def(?rved,  who  framed  petitions,  and  collcfted  a  'JIJ'J*^'^,;  f^nce 
multitude  of  hands  thereto,  to  prefer  to  the  king  ni  a  public  caule,  "♦  p<Lti.  rmg 
?s  the  puritans  had  done,  with  an  intimation  to  the  king,  that  if  the  king  tor  a 
he  denied  their  fait,  many  thoufands  of  his  fubjefls  would  be  dif-  •^«<*"^'*  ' »'  '^^'^ 
contented  ?— Whereto  all  the  Juftices  anfwered,  That  it  was  an  R"*:^*"^*' »» * 

M«r.    Moor,75S.    N©jr,|oi.    1,  8lCom.i43.  4,  BLCom.  147.  i.Hawk.P.C.o2.  309»  3»«>- 354* 

D  3  offence 
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Memorak*    offence  finable  at  difcrction,  and  very  near  to  trcafon  and  felony 
**"**•        in  the  punifhment ;  for  they  tended  to  the  raifing  of  fcdition,  re- 
1,  Hawk.  P.  c.  beljion,  and  difcontcnt  among  the  people.    To  which  rcfolurion 
Cowp.48s.      all  the  lords  agreed  ftf). 

RaTing  falik  And  tlicH  n^any  of  the  lords  declared.  That  lopoe  of  the 
RVMcuRs  of  the  puritans  had  raifed  a  falfe  rumour  of  the  king,  how  he  intended 
*^r"*^' ^^^ki" V^  ^°  grant  a  toleration  to  papifts:  which  offence  the  Jufticcs  coh- 
feiV^onlofhu  ^^^^^^  ^^  be  hcinoufly  hnable  by  the  rules  of  the  common  law, 
fubjcai,  II  an  cither  in  the  king's  bench,  or  by  the  king  and  his  council ;  or  now, 
indiAable  of-  fince  the  ftatute  of  3.  Hen.  J.  c.  i.  in  the  ftar-chambcr  (6).  And 
fence.  the  lords  feverally  declared  now  the  king  was  difcontcntctl  with  the 

PoJt.  421.  f^jj  f^lfg  rumour,  and  had  made  but  the  day  before  a  protcftation 
*  Brcom  !^^'  to  them,  that  he  never  intended  it,  and  that  he  would  fpcnd  the 
J.  Hawk?P.1?!  ^^^  ^^^P  ^^  blood  in  his  body  before  he  would  do  it ;  and  prated, 
,0.        •   •    •  ^j^^^  before  any  of  his  iffue  Ihould  maintain  any  other  religion 

than  what  he  truly  profeffed  and  maintained,  that  God  would  take 

them  out  of  the  world. 

(a)  By  1 3.  Car.  '2.  ft.  x.  c.  5.  no  petition  time.**    But  under  thefe  regulations  it  is 

to  the  king  or  either  houfe  of  parliament  for  declared,  by  the  i .  Will.  8e  Mary,  ft.  i.  c,%, 

any  alteration   either   in  church   or  ft  ate  that  the  fubjeA  hath  a  right  to  petition,  and 

ftiall  be  iigned  by  above  twenty  perfons,  that  all  commitments  and  profecutions  for 

unlcfi  the  matter  tliereof  be  approved  by  fuch  petitioning  are  illegal.    See  the  cafe  o^ 

three  jufticet  of  the  peace,  or  the  major  Lord  George  Gordon,  Dougl.  59s.  - 
part  of  thegrand  jury  in  the  country,  and,  in  (k)  This  court  ii  diffolved  by  i6«  Car.  i. 

Z^mdop,  by  the  lord-mayor,  aldermen,  and  c.  ro.     See  4.  Bl.  Com.  263.  422.    H<<r« 

coiTKnon-council ;  nor  (hall  any   petition  Uiati  MSS    vol.  i.  No.  izid. 
'  lie  pretented  by  more  than  ten  perfons  at  a 
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Michaelmas  Term,  ^* 

iJ.  Jac.  I.      In  the  King's  Bench. 
•SVr  John  Popham,  Knt.  Chief  Jujiice. 
fir  Edward  Fenner,  Knt.  1 

«y/r  Francis  Gawdy,  Knt.  I   «y  /-• 

Sir  Chriftopher  Yelverton,  Knt.   j    J^/'^^-^' 
f/r  David  \Vi  liams,  Knt.  j 

Sir  Edward  Coke,  Knt.  jiitornty  General. 
Sir  John  Doderidge,  Kjit.  Solicitor  General. 

Eliz.  Coupledlke  (igainji  Hcfter  CoijpWike.  Caik  t, 

RROR  of  a  judgment  in  dvunue  in   tlic  common   picas.  7*'*'''^'' y°^'*^ 
The  First  Krror  was,   Becaufe  in  a  writ  ^^ ^^^^^^^^^^J^^^^^^^^^j^^ 
brought  it  was  reluvnablc  Michaelmas  44.  is^45.  El\%.  and  ^Xxt  nonLit  in 
llierein  the  plaintifFwas  nonfnitcd  ;  and  notwithrtanding,  in  Hilary  another,  u  not 
TVrw,  45,  Eiix.'hc  declared  and  proceeded  to  judgment  without  a  error, 
new  original.     This  being  afligned,   and  y^  in  nulb  e/i  nrattfm**  ^^Xom.Dt^.jS, 
}ltadcd,  it  v/as  now  alledged  ore  trrius  tliat  it  was  but  a  mifprifion  :  1.  Ttmi  Rvp, 
'or  the  npnfuit  was  entered  in  Browxlow's  office,  whereas  the  7^*- 
in;pyrlgnce  was  in  Sgotton's  office  (who  w.^s  another  of  the  pro- 
thonotarics)  ;  fo  there  was   not  any  nonfuit  /;/  rci  vcritau. — iW. 
j;'5?i  alkcatur  :  for  the  Court  doth  not  t^kc  any  cognizance  of  fuch 
dillinftion  of  offices  ;  and  it  is  but  or)e  entire  record.*' 

A  Second  Error  affigncd  was,  Fqr  that  the  writ  fuppofeth  a  Ditimue  wuinoi 
deteimr  dc  una  domo  vocAT.  a  bit-houfiy  which  cannot  be,  that  c^  ''*  *"'*  *"" 
detinue  fhould  lie  of  an  haufc^ — Whciefpre  it  was  reycrfcd,  hwfe, 

Co«  Ltr.  3o6« 

Kellan  againft  Manefby.  ^^"  *•    * 

^CTION  FOR  WORDS  ;  for  that  the  def?;ndant,  on  thefirft  of  >"  *^.»^"  "" 
January  45.  FJi%.  in  pntfcntiit  ft  auditu  qitamplurimorumfubdi-  If  j^i"art  a 
torum  domini  rej^iu  ijpake  thefc  words  of  the  plaintiff:  •*  Thou  art««  thief,  and  1. a  (I 
'*  a  thief,  and  haft  ftolen  my  corn,**     After  vcrdift,  it  was  moved  "  /toicn  my 
in  arreft  of  judgment,  that  the  declaration  is  not  good,   becaufe  *'  "^^^  »*'  ^"** 
tV.z  fpcaking  is  ^Hedged  to  bc45.£//2.  inprafeutia  fubdltorum  domini  "^^l^^^^f^ 
u;t<.y  who    pepdyenture  none  of  them  underftood  thofe  words  ;  \l^  piJ'miff!  /« 
and  otherwifc  it  is  not  any  flander. — Sed  non  allocatur  :  for  t\\ofcf>rafi>itf*,^c. 
wprus  arp  but  of  form  in  a  declaration,   and  not  material,  if  they  wur.ojt  fiyJng 
had  been  altogether  left  out  :  and  it  Ihall  not  be  intended,  but '"  *"''''*''  ^*'' 

that  th^y  well  underftood  the  words.  *  ^''**  ^oa^^',, 

^  442.457. 674- 

Secondly,  That  the  declaration,  he  fp^ke  thofc  words  of  thcNoy,  57. 
plaintiff,  **  thou  art  a  thief,  6cc/'  appears  to  be  ill ;  fo;j  they  were  Cro.  hWz.  4S6. 
fpoken  to  the  plaintiff,  arid  not j/" the  plaintiff.; — Sed  non  allocatur :  ^*'*^'  ^*''*  '^9- 
for  being  fpoken  to  the  plaintiff,  they  ^re  fpoken  of  him^  and  are  ][  ^.*E«g. 

Thirdly,  It  wa»  moved," that  for  thefe  words  an  aftion  lies  V*'^'*^*  ^^'^ 
not ;  becaufe  it  may  be,  he  ftole  his  ftanding  corn,  which  is  not  ^^^***  *^*' 
^joi^y,  nor  caufc  0/  aftion  :  as  if  he  had  fs^d,   <*  Xh^w  5^rt  a  thief, 

P  4  ''/or 
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KsiiAir     ^^for  thou  haft  ftolcn  my  apples,'*  an  aftion  lies  not ;  for  it  (hall 
Ma^m'      '^  intended  of  apples  growing  (^).~ But  it  was  held,  that  the 
^^*'**'^'    words  were  a£tionable  ;  for  dealing  com  is  intended  reaped  com^ 
and  in  the  worft  fenfe.  Wherefore  it  was  adjudged  for  theplaintiff. 

{a)  CUik  V.  GUbcrti  Hob.  331. 

Ca"  I-  Southby's  Cafe. 

Im  the  Court  of  Wards. 
By  the  equity  of  ^HIS  cafe  was  moved  before  Popham,  Chief  Juftice  of  the  klng^  s 
the  3a.  H*ii.  I.  X  bench^  Anderson,  Chief  Jujlice  of  the  common  pleas ^  and 
fttdcd^o  tho*^  Fleming,  Chief  Baron^  afliftaiits  of  the  court  of  wards, 
mother  for  life,  One  Robert  Southbv  feifcd  in  fee  of  land  holden  in  capite  of  th^ 
remainder  to  the  annual  value  of  onc  hundred  pounds,  in  confidcration  ot  the  mar- 
lemwifS" wthc  "*8^  ^^  Marmaduke  his  third  fon  with  IJahel  Newton^  conveys  part 
tiein  of  hi§  body,  thereof,  to  the  value  often  pounds  per  annum,  to  the  uft  oi  Ifabel 
with  reverfion'  the  wife  of  his  fon  for  life,  remainder  to  the  faid  Maxmaduke  bis 
to  the  fi)n  in  fee.  foa  for  life,  remainder  to  the  heirs  of  the  body  of  the  faid  AfarmU" 
bwj^thiwall!-  ^*"*^'  remainder  to  the  right  heirs  of  the  faid  Marmaduke  the  fon. 
Aipof  tteheir  Afterward  Robert  Southby  the  father  died  feifcd  of  the  reildue  ;  and 
withii  age,and  his  fon  fued  livery;  and  afterwards  Marmaduke  the  fon  dicdfjfaiel 
not  hia  mother,  his  feme  furvived  him,  his  fon  being  witliin  age. 

Dy*;*,!?*.!;?.     The  queftion  was,  Whether  he  fhall  be  in  ward  for  his  body, 

Co/Ut!*/!      living  the  mother,  tenant  for  life  ? 

6.  Co.  22.  It  was  resolved  by  them,  and  by  Pepper  the  Surveyor^  and 

Moor,  738.  Heskot  the  Jttorrtey,  that  he  fhall  be  in  ward,  by  the  equity  of 
the  ftatute  of  3a.  Hett,  8.  c.  i.  (a) — Where  two  purchafe  to  them 
and  the  heirs  of  tneone,  and  he  who  hath  the  inheritance  dies,  his 
heir  fhall  be  in  ward.  So  where  the  limitation  is  to  the  one  for 
life,  and  the  remainder  to  another  in  fee,  he  (hall  be  in  ward  by 
the  equity  of  this  ftatute.  And  Popham  faid,  it  was  fo  refolved 
in  the  cafe  of  one  ffyirman. 

(a)  Now  by  12.  Car.  2.  c.  24.  all  te-  taken  away  and  difcharged;  and  all  tenures 
nures  by  knight*t  fervice  of  the  kitg  or  of  of  hoi>ouri,  manom,  ftc,  held  either  of  the 
any  other  perfon,  or  by  knight  fervice  in  king  or  any  other  peribn,  are  tunned  into 
racist-  md  by  foccage  $m  tapiu  cf  t  he  king,  free  and  conunon  (bccage.  3 .  Com.  Dig.  41 3. 
«nd  theliruiu  and  confequences  thereof  are 

CAt«4.  '^  Earl  of  Rutland's  Cafe. 

In  the  Court  of  Wards. 

rinefire^iitfjlt.  ^OTE,    At  the  fame  time  it  was  refolved  by  them  in  the  Earl 

Lit.  4.  650.  of  Rut/and* s  Cafe^  that  where  there  is  tenant  for  life  with  rc- 

Jcn'k  Conr.j2i  maindcr  in  tail,  and  he  in  remainder  in  tail  levies  a  fine  to  the  te- 

3.Con^Diff  140.  nant  for  life  and  her  hufband,  upon  a  concejit  tenemental  tstc.  to  the 

%  B|.  rm.  ^<3.  fgir^  f»nfb"nd  and  wife  for  the  life  of  the  wife,  and  dies  after  pro- 

luifeonFine*.  ^Inmation*?,  't  \^  not  any  difcontmuancc  or  bar  of  the  entail,  but 

diirirg  the  W't  of  tenant  fot  life ;  nor  is  it  any  bar  or  alteration  of 

the  entail  after  that  cftatc  determined. 

CAti  5.  William  Hoiife's  Cafe, 

In  the  Court  of  Wards, 

A  ▼•'f^-'cr  •^-  A  T  the  fame  time,  where  a  mandamus  iftued  after  the  death  of 
t^.  '  J^'^'""^  ^  Will  am  Houfd,  for  that  it  was  foupd  that  he  died  feifed  in  fee 
Ih^  1 't,*7  ,>•  ^  ^^  ^^^'*  '*^^^  ^^  ^'  f^  ^  ^^^  ^^  ^  qulbus  tenenturf  istc.  ig^ 
f'tl^thn  ^f  mc ,  N^r  11  no  *)  .1  tiie  liile  of  the  king,  if  the  variance  be  immatcriaL  a.  Vegey,  555,  Cowp* 
178.  229.       2.  IcimRcp.  237.  a4o« 
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nofont ;    2  mr//W   inquirendum   iflTued    reciting   the   feifin  found  HovtsHC4ik 
and  the  dying  feifed,  fed  de  quo  vel  de  qtdbus^  et  per  qua  fervitia^ 
Ttnentur  ignorant  ;  io  in  the  recital  sulds  *^  et  per  qua  fervitia*^  more 
dian  is  in  the  inquiiition ;  and  upon  thii  Writ  the  feiiin  is  found 
as  before,  fedde  quo  vel  de  quikuif  vel  per  qua/ervitia^  ten^tur  ignorant. 

The  qucftion  was.  Whether  the  melius  inquirendum  be  void  by 
reafonof  this  mifrecital  or  not  ?  or.  Whether  it  be  good  to  entitle 
the  king  to  the  wardship? 

And  IT  WAS  KEsoLv^D  by  them  HU  that  this  double  ignoramus  See  the  YtAt 
was  fufEcicht  to  entitle  the  king,  and  that  it  was  not  any  mifre-  BooK,x.flai.7- 
cital :  for  when  they  find  that  de  ^uo  vel  de  quibus  tenentur  ignorant^  ?*•     • 
and  it  is  not  found  by  what  fcrvices,  it  is  thereby  implied,  that 
fir  qua  fervitia  ignorant  \  fo  it  is  good  enough  :  and  if  it  were  not 
to  tx;  fo  intended,  yet  it  is  good  enough ;  for  the  mifrecital  is  of  a 
thing  no(  material. 

Baude's  Cafe*  c^tt  i. 

HiUry  Term^  l.Jac.  1.  Roll  it.      ' 
DAUDE  was  indited  upon  the  ftatute  8.  Hen.  6.  c,  9.  in  this  Viw»i«  fc«ifc« 
^  manner :  "  Jdfe^pnempaciSy  iic.per  facramentumduodecim  jurato^  (^1016^*'^?  '^ 
"  rum  extitit prajentatum^  aw^/Willielmus  Baude  nuper  de  Alojlon  ciw" entry '*nd 
y^juxta  Tutburytncomiiat,Derbley  clerieus^primojulii^i^cvi  et  armuin  detainer. 
**  unum  meffuagium  exijlens^  THE  vie AR AGE  HOUSE  in  Mofton,'^rir-  i.  Sid.  101. 
"  tftff,  ad  tune  exigent  liberum  tenementum  HenriciTrickett,  vicar  i.  Lev.  99. 

"  there,  intravit^  etipfum  Henricum  "Jiet  armis  ac  manuforti  expuitt '  *  J^'**'/?*' 
u  .4  j'/rr    -^     tlf    fr  '  ^         1.  Hawk.  p.C. 

**  tt  difeijlvst,  isfc.''  ^g,^^gg 

The  First  Exception  was,  Bccaufeitis  laid  **  per /acramen^  The  omiflion  o£ 
*•  tumduodecim,  f^c."  and  he  doth  not  fay  ''proborum  et  legalium  ho-  ^'^^'l^i^^ 
•*  minum.** — Sed  non  allocatur :  for  they  iliall  be  fo  intended,  unlefs  ^^\^ot  vu'uie, 
the  contrary  be  fhcwn.     Vide  ii.  Hen.  4.  ^/.  41.  and  Eajier  Term^  Poft.1S35. 
42.  Eliz.  HamonJ's  Cafe.  Cro.  Elix.  751. 

a.  Hawk.  F.  C.  308. 

Secondly,  For  tliat  it  doth  not  appear  in  what  county  Marjion  An  indiamcnt 
is ;  for  the  words  **  in  comitat.  Derb/*  refer  to  "  Tutbur/'.—Bvit  fXt^'lf^ 
it  was  held  by  Popham,  that  they  (hall  be  intended  one  ^t^^^^^  rjnfomiJtTo. 
name.— Gawdy  e  contra  therein. — But  they  all  held,  that  although  i$Vuffic.«miy 
they  be  feveral  names,  yet  **  in  the  county  of  Derby*^  ftiallbc  referred  ccrnin. 
to  them  both.  t.  Hawk.  p.  c. 

314-   X.  Term  Rep.  3t6< 

Thirdly,  Becaufe  it  is  not  (hewn  when  the  cxpulfion  was.  An  indiamcnt 
for  they  want  the  ufual  words,  "  ad  tunc  et  ibidem  r'  fo  it  is  not  h«Wgood  with. 
certain  :  as  in  6.  Edw.  6.  Dyer,  69.  an  indiftmcnt,  thatfucha  day  ^"^i^/^JJ^^^J^ 
and  year  ^^in/ultum  fecit,  et  cum  quodam  gladiofelonioufmenipeyeufjit^  P^^^  ^^^  '  . 
Wf.   becaufe  it  is  not  faid  ad  tunc^et  ibidem^  it  was  ruled  to  be  ill :       '    ^ 

1.  Hawk.  P.  C, 

But  Gawdy  faid,  that  the  reafon  there  is,  becaufe  the  offences  x^j. 
arc  of  feveral  natures,  v/z.  the  a(rault,  being  a  trefpafs  alone  ;  but 
in  an  iudiftment  of  trefpafs,  as  here,  it  is  otherwife:  fo  in  a  de- 
claration.— Whereupon  rule  was  given  that  it  was  good,  and  re- 
ftitutioa  was  awarded. 

HaU 
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Ca$»  7.  Hall  aga'mft  Fettyplace, 

EafterTermti.Jac.  I,    Roll  z^z. 
It  is  I  good  »•.  PROHIBITION  for  tidies.     Whereas  he  was  feifcd  in  fee  of 
pirirhionVr^hai  ^^^^^  ^^"^^  ^^  meadow  infra  parochlam  de  Sunning ;  and  that 

been  ufcd  to  Within  the  {aid  parifh  there  is  a  cuftom,  that  every  one  leifed  of 
make  the  graft  any  n^eadow  within  the  fame  parifli  have  ufed  time  whereof,  &c, 
ciihtfi'/m^'j/th  tQ  cut  down  thegrafs  upon  fuch  a  meadow  growing  at  their  proper 
Lwn'^r  and'  ^^^^'  ^^^  ^^^  ^^^^  S^afs  to  ted  and  (hake  abroad,  and  the  (aid  grafs 
tTdclivcr  the  ^^  difpcrfcd  and  caft  abroad,  to  gather  ii^to  weoks  and  windrows^ 
ilrtie  of  it  to  the  and  to  put  into  final}  COfks  ;  et  fojl  primam  circumtationem  indcy  the 
l»rfon  In  lieu  of  tenth  cock  inde  to  fet  forth  for  the  parfon  or  his  farmer,  in  fadsfac- 
tithcofihc/«//fr  jj^j^  of  all  tithes,  as  well  of  the  firft  mowtii  as  of  the  latter  niowth 
Pont'ii6  of  that  meadow  for  the  fame  year;  which  the  parfon,  &c.  had 
ufed  to  accept,  &c.  and  alledgeth  in  faft,  that  he  did  fo  in  fuch 
yclv.  «6.         ji  \t2LX.  and  that  the  defendant  fued  him  for  tithes  of  the  latter 

i;X8    .  '°°-*'  ^-' 

Moor,  7 5$. 91 T. 

Cro.  Car.  403.  The  defendant  hereupon  demurred  :  and  it  was  moved  for  him, 
Hob  250.  that  this  prefcription  was  not  good,  Ijecaiife  there  is  no  n)ore  given 
c  ^^^Ei"^'  to  the  parfon  tlian  he  oughf  to  have  -,  fgr  by  giving  to  hiip  the 
I  'o*  477.^'  tenth  cock,  \t  is  that  which  the  law  appoints,  and  therefore  cai>not 
J  3  .Mod,' 498.  be  recompence  for  another  thing;  for  theter>thof  the  hay  of  the  firft 
Ld.  Ray.  143.  mowth  Cannot  be  fatisfaftion  for  tlic  tentli  of  the  aftcr-niowth. 

5.6ac.  Abr.  74. 

Dougl  204.  gut  becaufc  It  was  alledgcd,  that  he  at  his  owi>  cofts  had  tedded 

andfhakenit  abroad,  and  gathered  it  into  weoks  and  windrows,  and 
made  it  into  little  cocks,  and  fo  was  at  a  greater  labour  and  charge 
than  the  law  appoints,  and  the  parfon  hath  benefit  by  the  faid  la^ 
hour,  it  is  a  goodcaufcof  difcharge.  And  a  precedent  was  fliewn, 
in  Ea/icrTetm^^'j.Eliz.  Roll2%±,  in  this  court,  ^a'^rjp;  v,  John  (a), 
parfon  of  Rarghfield  in  Berk/hircy  where  it  was  furmifed,  that 
every  inhabitant  there  had  uled  to  cut  down  the  grafs  in  the  meat 
dows  at  tlie  firft  mowth,  and  at  his  cofts  to  make  it  into  hay,  and 
to  fet  forth  the  tcntl}  cock  of  hay  in  fatisfa£lion  of  the  hay  coming 
as  well  of  the  firft  mowth  as  of  the  latter:  and  it  was  adjudged  tq 
he  a  good  bar  for  the  tithes  of  the  latter  mowtli ;  which  was  held  tQ 
be  all  one  with  the  cafe  in  queftion. 

PoPHAM,  Chief  Jujiicty  faid,  he  had  known  it  to  be  rcfolved, 
that  of  right,  without  any  fpecial  cuftom  allcdged,  no  tithes  (hall 
$ee  1.  Ld.Ray.  be  paid  for  hay  of  the  latter  mowth  ;  for  the  rule  in  our  law  is, 
ft4i.  "^^'V*  that  tithes  fhall  be  paid  ex  annuatis  rencvantibus  Jimul  ct  femcL^^ 
LC,B^?«fktrt  Wherefore,  without  view  of  any  precedents,  or  hearing  arguaicnt 
m\  therein,  they  agreed  tliat  tlie  prohibition  ihould  fland. 

(s)  Cro.  SYit.  $60. 


Cpcr^r^l 
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Gerrard  agahiji  Holland.  CaseS. 

A  CTION  ON  THE  CASE ;  for  that  the  defendant  at  f^\  fpake  in  ^o^^'  »aW  ;a 
-^  thcfc  words  of  the  plaintiff:  '*  Thou  art  a  thief/'  '{'Jm^^L. 

The  defendant  juftifies,  for  that  at  J5.  within  the  fame  county  /A«r,  a  vtmr* 
the  plaintiff  Hole  two  flieep.  >«**  awarded 

The  plaintiff  replies,  "  de  font'ortdemefne^  fcfr.      And  lUue  beingj  ^ood. 
thereupon  joined,  the  venire  facias  was  awarded  tarn  de  W,  quam  de  Poft-  95.  ity, 
D.  where  the  juitification  was  made  ;  and  found  for  the  plaintiff.  '9»- 
and  adjudged  for  him.  YcW  47« 

Error  was  thereof  brought  and  afligned,  Becaufe  the  venire  fa-  ,.coro.Dfg.3'j^, 
aas  ought  to  have  been  from  D.  only,  where  the  iffuc  was,  and  not  j.  rttmKt^ 
from  both  places,  »3^r 

S(d  npn  allocatur :  for  although  it  might  have  been  well  awarded 
from  JO.  only,  yet  being  awarded  from  both  it  is  well  enough, 
becaufe  both  matters  are  to  be  pncjuired  of;  whereof  thofc  of  the 
vifne  of  fV.  may  have  the  beft  notice.  Wherefore  the  judgment 
was  affirmed.     Fide  5.  Edw.  4.     21.  Hcn>  6. 

Dent  againft  Oliver.  CAnp. 

A  CTION  ON  THE  CASE  j  fuppofing  that  he  was  feifcd  in  fee  in  anaaion  for 
-^  of  tlic  tn^nov  of  Ha/Iingten^  and  of  ^  fair  to  be  held  there  every  rf'^ubanccof 
Jfcenjion  Day;  and  that  the  defpnd^nt  difturbed  him  to  take  toll,  '^Jjl^'^f^^^ 
&c.    The  defendant  pleaded  not  guilty  ;  and  found  againft  him.    fp^ciai  titJc. 

And   it  was   now  moved,    in  arreft   of  judgment,    that  the ''o**  4*«  7o-W* 
declaration  was  not  good,  becaufe  he  doth  not  fhew  a  title  to  the  '**'  *5^' 
fair  by  grant,  nor  by  prefcription;  fohehathnot^nycaufeofaftion.  q^' q^*'  *'"' 

Sed  non  allocatur:  becaufe  it  is  but  a  conveyance  to  the  adion,  575. 
and  is  not  any  claim  thereof  as  to  the  right,  as  ina  quo  warranto  {(f)  \  *•  ^*"*-  »S6. 
and  therefore  the  declaration  without  fpecial  title  comprifed  there-  ^q^\ 
\\\  is  good.     Wherefore  it  was  adjudged  for  the  plaintiff.  4.^Mod!  41V 

SUn.2i3.6if.  '^.Lev.  16^    Carth.  8^.  8.  C0.S7.    T.Salk.21.  360.    i.  Burr.4^0.  4.  Bac.  Abr.  six. 
Cowp.  4*^.     Ld-  Ray.  3^1.     3.  Wilf.  408.     Dougl.  665.    Cowp.  665. 

{a)  Strange,  io>. 

King's  Cafe.  Cah  19, 

Hilary  Term,  I .  Jac.  i .     Roll  479. 
TERROR  ;   for  that  a  writ  of  habeas  corpora  with  nijt  prius  being  Judgment  rc- 
^  awarded,  a  writ  oifuperfedeas  was  granted  and  delivered  to  the  T^1^\*^ff^^? 
flicriff,  for  (laying  the  return  of  the  writ ;  and  he,  notwithftanding,  \^^^^^  i^e* 
returned  the  writ  of  ^fi^r/7j  ror^ra  at  the  affifes,  whereupon  iht  habtatc»»fmA 
trial  was  had,  and  judgment  accordingly. — And  it  was  held  to  i*»>er  a/*t^«r- 
bc  a  manifeft  error,  as  tlic  proceedings  in  an  inferior  court  after/*''**  ntfiivercd. 
habeas  corpus  delivered  without  a  procedendo.     Wherefore  it  was  ^^*^-  57.  «»«• 

'^^^™^-  Cro.  Eliz.  33. 

4.  B«c.  Abr.  671.    %•  Hawk.  P.  C.  418.    s.  Term  Rep,  173.  2>> 

Elinor 


V 
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CAtt  lu  Elinor  Pigot  againft  Thomas  Pigot. 

To  an  awwry  TJ  EPLEVIN.  The  defendant  avows  for  rent  {a)  \  for  that 
Ti^e-X*^^^  £//*wr  Endifby  was  fcifcd  of  the  place  where  in  fee,  and  took 
frMir/to  ont  7 homas  Pigot  to  hufband,  and  had  iffuc  by  him  y«A«  P/^o/, 
whom  the  e(Ute  and  died ;  and  Thomas  Pi^et  being  tenant  by  the  courtefy,  the  re- 
deTcnKied  from  vcrfion  in  fee  *to  John  Ptgot ;  and  the  faid  John  Pigot  granted  a 
^.  i»i>#i  the  rent-charge  for  life  to  the  defendant ;  and  (hews  tlic  de^th  of  the 
n^y^Sm^.    ^^^^  by  the  courtefy,  and fo  avows,  &c. 

was  feifed  in  The  plaintiff  repHcs,  that  Elinor  Endtrby  was  fcifcd  in  tail,  ^n4 
?rf^J^**»'  ibconvevcd  it  to  John  Pigot  in  tail,  and  that  7cA«  granted  the  rcnt^ 
^Swwfe  the  ^^  ^'^^»  *"^  ^^^*^  ^^^  '^*^^  dcfcondcd  to  the  defendant's  wife,  as 
feifin  in  fee  by  heir  in  tail,  ABSQUE  HOC  that  Elinor  Enderby  was  feifcd  in  fee  ; 
f.  although  the  and  hereupon  they  were  at  iffae,and  it  was  found  for  the  defendant. 

thcmoft  mat*3.  I^wasnow  moved  in  arrcft  of  judgmcit,  that  this  iflue  was  not 
rial:  but  if  an  welljoirted  :  for  the  feifin  in  fee  of  the  grantor  ought  lo  be  tra- 
iflue  joined  on  verfed,  and  not  of  an  ^Xizt^ox  paramount  \  for  that  is  not  material; 
foch  a  travcrfe  but  how  the  grantor  was  feifcd  is  only  material :  therefore  the  iffuc 
had  been  i-,i,«  taken  is  ill. 

Hrwiy  \X  IS  aid- 

cd,  after vcrtiia,  Gawdy,  Jufliee^  was  of  that  opinion. — But  all  the  other. 
by  3».  Htm4  ft.  Justices  held,  that  in  regard  the  feifin  in  fee  is  fpecially  alledgcd  in 
P  ft^  6  ^^^^^^  Enderby^  and  the  conveyance  of  the  revcrfion  to  John  Pigot^ 
Mx'*^^*  *^'  **  ^*  ought  to  be  of  neceffity  (for  otherwife  the  revcrfion  cannot  he 
yeiv.  5^  eg,  conveyal  to  him),  therefore  the  feifin  allcdged  in  her  might  be 
Djcr,  107.  well  traverfed ;  and  if  it  be  not  an  apt  liTue,  yet  it  is  aided  by  rhe 
fi.  Co.  34.  b.  ftatute  of  32.  Hen,  8.  c.  30.  (b)  :  for  it  is  an  iflue,  although  it  be 
pro*  Eiii,  470.  i,Q{  3^  gp^  Jg'^g^     Wherefore  it  was  adjudged  accordingly  for  the 

HTrd.40.1t    »^^^"t- 

1.  Lev.  196-      I.  Saund.  %tj,     Kay.^fi,     B.  R.H.  341*      Y.Com.  Dig.  332.      5.  Com.  Dig.  1x5. 

4.  Bjc  Abr.  5S.  5.  Bac.  Abr.  193. 

(«)  By  II.  Geo.  a.  c.  19.  f.  21.  de-  that  the  place  where  the  diftrefs  wai 

1      iiBodanu  in  replevin  on  diftrefs  for  rent  may  taken  was  parcel  of  fuch  ceruin  tenements, 

avow  generally,  that  the  pUintiffor  other  held  of  fuch  honour,*  lord  Hi  ip,  or  manor, 

tenant  of  the  lands  and  tenements  whereon  tec,  Occ.  witbcui  furtUr  fttiimg  firtb  ttie 

fuch  diftrefs  wai  made,  enjoyed  the  fame  grant,  tenure,  dcinife,  or  title  of  landlori^ 

under  a  grant,  or  demife  at  fuch  a  certain  leHbr,  or  owner  of  fuch  manor, 

rent  during  the  time  the  rent  rii drained  for  (k)  (ee  alio  4*  &  S*  Anive.  lo. 

was  incurred,  and  ItiU  remains  due^  oi(  ^ 

Pah  I?.  France  againj  Tringer. 

In  pleading  1  ^RESPASS.  The  defendant  juftifies,  for  that  he  had  comraou 
brefcription  for  1  fo^  all  his  bcafts  levant  ft  couchant  ii\  the  place,  &c.  by  prefcrip* 
\^^J^f^^^l  tipn,  ^nd  put  in  the  faid  cattle  utindo  communia,  ^c, 
of  an  averinenr  The  iflqe  was  upon  the  prefcription,  and  found  for  the.de^^ 
that  the  beads  fcndarit ;  and  exception  was  now  taken,  that  becaufc  he  doth  not 
^n!w^r!id!d  *^^  **^  ^^^  ^^^^^  "^^^  Uvcait^  lie,  no  judgment  ought  to  be  given. 
j>y  the  ftatute.       Sed  mn  allocatur :  for  the  waift  o{  averment  is  aided  by  the  ftatutC 

Sa    d       .  ^^J^^f^^'  Wherefore  it  was  adjudged  for  the  defendant, 
t.  Let,  %y     I.  Com.  Dig.  134.    Sed  vide  5.  Com.  Dig.  91.  and  337.    3.  Bl.  Com.  394. 

Seen.  Jac.  i,  c.  13.  i  j6.  4t  J7«^ar.  x,  c.S.}  and  4.  It  5.  Aim.  c.  16. 

Wadbu^ft 
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Wadhurft  againft  Damme,  Casi  ij. 

Triiufj  Term,   i.Jac,  i.    RoIJ 
'TRESPASS ;  for  that  at  Etonbridge,  in  tlic  county  of  Kent,  he  i^  trcfpaf*, « 
^   killed  hiscJog,  being  a  maftiff  dog.    The  defendant  ^^^^^^i^^^'^l^^'-^ 
that  Shr  Francis   fVilloughhy    was    feifed    in    fee  .of   a    warren  ^^  /of^i/,  need 
ill  /).  within   the  fame  county »  whereof  he   is   and  then  was  oDiytravetieth^ 
warrener,     and   that    his    dog   was    divers    times    killing    co-  pia«f  •"  ^WcU 
nies  there;  and  therefore  he  finding  him  there,  umfare  quo^  &c.  '«af»f««— a 
running  at  conies,  he  there  killed  hiro,  absque  hoc  that  he  is  guilty  ]^ft,7y"  wiKng  a 
at  Etonhridge  prout^  ^c.     And  it  was  tliereupoit  demurred^  maftiflf  dog  in 

First,  Becaufe  he  traverfed  the  place  only,  and  doth  not  tra-  prevent  his  d«- 
Tcrfe  all  other  places.  Arpying  the  co^ 

Secondly,  For  the  matter  of  the  juflification.  i^-T^r!** 

fiut«AL{.  THE  Court  held,  that  the  traverfc  was  good,  whcm  ».  RoU.iAbr. 

bis  caufe  of  juftiiication  is  local,  and  that  he  needed  not  atleJge  ^'^\, 

any  more  than  that  place.     Alfo  that  the  matter  of  juflification  is  ,  %aond!  tl. 

good ;  becaufe  it  being  alledged  that  the  dog  v^ed  to  be  there  kii^  3*  uv.  t%,  35^ 

ling  conies,  it  is  good  caufe  for  ^e  killing  him,  in  falvation  of  i.  sid.  336. 

his  conies;    for,  having   ufcd  to  haunt  the  warren,,  he  cannot ^"*^*  H94- 

odicrwife  be  reftraincd.  ^'^'  ^*^- 1*7- 

I.  Com.  Ui^ 

Yelverton  doubted  thereof,  becaufe  it  is  not  alledged  that  the  597. 
niafter  vnsfciens  of  that  quality,  or  had  warning   given  to  him  4  ^ac  Abr, 
thereof.  79- 

5.  Bac.  Abb 
PoPHAM.  The  common  ufc  of  England  is,  to  kill  dogs  and  cats  174.  163. 
in  all  warrens  as  well  as  arty  vermin  ;  which  fliews  that  the  law  Dougl.  747, 
hath  been  always  taken  to  be,  that  they  may  well  kill  them :  fo  the 
juflification  is  good. — Wherefore  it  accordingly  was  adjudged  for 
the  defendant* 
Seen. and  13,  Car.s.  c  a  S*  5.Ann«^  c.  14.  f.  4.  3.G(o.  x.  c.  11.  and'xS.  Ceo.3«  e.  30.  f.  9. 

Hargraves  agahft  William  Rogers.  CA$t  14. 

r\EBT  FOR  SIXTY  POUNDS;  for  that  in  the  common  pleas.  If  two  perfont 
^  in  Michaelmas  'J>rm,  42.  El'i%.  John  Rogers,  and  IVill'tam  Rogers  Wnd  ihcmfclvet 
the  defendant,  andy^*/!  fVood,  ackno'wledgedthat  they  were  indebted  ''^JJ^^'J/'^o,'** 
to  the  plaintiff,  viz.  thefaid  John  Rozers,  in  one  hundred  and  twenty  ^JJ^  bond  \% 
pounds,  and  the  defendant,,  and  John  V/ood^et  uterque  eorum,  in  joint  and  feve- 
iixty  pounds  j  that  if  the  plaintiiFlhould  bring  debt  of  fixty  pounds  ral,  and  may  b$ 
igaiiift  R»gers  before  Oclabis  Hilarii  next  following,  in  the  com-  J|"^„^['|JJJ"  ^ 
mon  pleas,    he  within  eight  days  after  warning  fliould  appear  ^Jj^"  ^^^"^ 
hy  himfelf  or  attorney,  and,  if  he  were  condemned,   fhould  fa-  obligors*— 
tisfy  the  debt,  or  render  himfelf  to  the  prifon  of  the  Fleety  there  Port.  60. 
to  remain  until  he  fatisfied  :  and  alledged  in  faft  that  he,  28th  Oc-  y^iv.  52. 
^Afr  24.  Eliz,  brought  a  writ  of  debt  of  fixty  pounds,  returnable  2.  Koii.  Abr. 
wai.  Afartin.   following,    in*, the  common  picas,  againft  John  »48. 
%fn;  and  that  the  plaintiff  and  defendant  appeared  at  the  day  by  P^^*  ^w-  35<>' 
their  attornics ;  and  it  was  fo  far  proceeded  in  the  fame  co^rt,  ^^^^^ 
that  it  was  adjudged,  that  the  plaintiff  (hould  recover  his  debt  of  Hard.  314. 
fixty  pounds,  and  five  pounds  for  coft  :  and  that  he  fued  a  capias 
^  fatis faciendum  ^Z2Lm{i  the  fdLid  John  Rogers  \  and  notwithftanding 
he  had  not  yet  paid  the  condemnation,  nor  rendered  his  body,  unde 
a^to  accrtvit,  l^c.     The  defendant  hereupon  demurred  ;  becaufe 
this  aftion  is  brought  againft   JVllliam  Rogers   only,   whereas  it 

ought 
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Hakcratss   ought  to  have  been  brought  jointly  againft  him  and  fVood:  for  it  isa 

miminji       joint  bail>  and  not  fevcral.^— 6V</ wo//  allocatur  r  for  the  words  uterque 

**°^**'      recognovit^  i^c.  Ihew  that  it  is  a  joint  and  fevcral  bail,  and  the 

a£tion  may  be  brought  againft  the  one  folely. 

Matter  which        SECONDLY,  Jt  is  not  Ihcwn  that  the  writ  was  ferved,  nor  that 

is  only  induce-  ^^  ^^^  returned,  nor  that  the  plaintiff  declared,  nor  how  the  judg- 

ificnt  to  rhe     mc:U  was. — But  it  was   thereto  anfwcrcd,    that  inafmuch  as  it 

aaion  need  not  is  allcdgcd  that  both  appeared  at  the  day  of  returo,  and  that  taliur 

kV-r^^A**  ^roc^wOT /«;'/,   that  the  plaintiff  had  recovered,  it  was  fufficient, 

11.^43*.      "'*' being  but  a  conveyance  to  the  aft  ion,    and  collateral  thereto. 

Port.  51.98.     f^i^^  34-  ^^n.  6.     19.  Hen.  6.— And  of  that  opinion  was  the 

j^i.  5«7i  630.  WHOLE  Court. 

Yeiv.iS.PlcwJ.  65.    Co.  Lit.  303. 

If  bail  bcbound  THIRDLY,  Bccaufe  it  is  not  rticwn  that  the  plaintiff  gave 
^Ve'^^thirhe  ^'^'"'^''^g  ^f  the  aftion  brought,  for  the  recognizance  is  to  ap- 
dc?endanVrh^i  F^*^  within  eight  days  after  warning  ;  and  if  he  were  Condemned 
appear  in  eight  '«  eoa\'m  pladto,  that  he  Ihould  fatisty  it,  &c.  fo  the  aftion  which 
•layi  after  twrii  ought  to  charge  the  fureties  ought  to  be  fuch  whereupon  judg- 
i«f,  it  mult,  in  n^ei^t  js  after  warniilg:  and  if  he  appears  without  warning,  and 
them  'be*c^x'°  ^^^^^  ^  recovery,  it  is  not  within  the  condition ;  and  it  ought  to 
prcQy  a>;crrcd  he  an  aftual  warning  by  the  party,  and  the  (herilF^s  fummons  is 
that  the  defcn-  not  fufficicnt ;  as  1 1.  Htvu  4.  pL  is,  tliat  upon  a  covenant  to  levy 
dant  was  war»  a  <ine  upon  warning,  it  h  not  fufficient  to  Ihew  that  he  was  fum- 
rif;  forit  IS  a  ^noncd  by  the  Iheriff.— But  it  was  thereto  anlwered,  that  this  con- 
deni,  dinon   Hands  upon  two  parts;    the  one  to  appear  within  eight 

Poft.  500.  97.  d.iys  after  warning;  the  othei",  if  he  be  condemned  in  this  aftion, 
2.  Lev.  aio.  ^^  P^^'  ^^^^  condemnation,  or  render  himfclf  to  prifon,  &c.  whidi 
yciv.  53.  "  are  dillin£l  claufes  ;  and  if  the  breach  had  been  ailigned  upon  the 
I.  rercaRep.  lirft,  then  warning  ought  to  have  been  Ihewn  :  but  it  is  admitted, 
*4S-  that  he  appeared  well  enough  as  for  the  time  ;  arid  the  breach  is 

affigncd  upon  the  lad  tlaufc,  that  being  condemned  he  had  not  fa- 
tislicd,  &c.  and  therefore  he  needed  nor  fhew  any  warning,  when 
he  takes  not  any  advantage  of  the  fnft  part. 

Fenni^r  and  Yelverton  were  of  that  opinion  :  but  Gawd v, 
Williams,  and  PopHam,  held  it  to  be  a  mr.tcrial  exception,  be- 
caufe  it  is  as  a  condition  precedent,  which  in  it  ought  to  be  allcdg- 
cd to  be  performed  ;  and  if  he  be  condemned  in  r.ny  aftion  where 
he  appears  without  warning,  it  is  not  fucli  ai  aftion  as  is  within 
the  condition  of  the  recognizance,  and  the  bail  is  not  anfwerabic 
for  it,  being  a  ftranger  thereto.  Wlicrcforc  tor  this  caufe  rn;e 
was  given,  that  judgment  Ihould  be  entered  for  the  defendant. — liiJ«» 
by  dircftion  of  the  Court,  the  action  w\is  dilcontinued  ;  and  the 
defendant  appeared  to  a  new  a 'lion. 

Casi  1$.  Burfer  a^^ornfr  Manin,  i-cl  Purler  ^^^^///y^  Walter. 

Yj!l!K*Jii  T'RP'SPASS.  *  ^i^arcequum  rr/^/r  .} /»r;/c;.7/  of  the  plaintiff.  The 
xht  p\^ni\ff*  defendant  pkadcd  Kot  Guiii^'  nnd  it  was  found  againft  hiiti- 

muft  (hew  ch.it  An  exception  w^as  taken  in  arrcll  of  judgment,  Becaufe  he  doth  not 
.he  bad  at  t!w  fav  cqnnm funm^  or  that  he  was  ta'cen  from  the  plaintiff's  poJJe[ljon\ 
time  either  an  for  other  wife  it  may  bc  that  thfc  plaintiff  had  not  any  caufe  of 
X^aJ^ 'Zf(t(-  aftion,  if  he  had  not  prop,erty  or  poffcffion  j  and  it  iiiay  be,  for 
lion  of  the  pro-  ^nv  thing  which  appears  in  this  declaration,  that  he  had  not  any 
periy.  of  them :  wherefore  the  declaration  is  n(5t  good* 

S.  C.  Yelv.  16.  MooF,  451.  Cro.  Cir.  544.  3.  Lev.  190.  1.  Drownl.  192.  1  Lev.  lo.  156.  1.  SiH.  i?^. 
1.  Mod  15.  I.  Vent.  2/8.  1.  Saund.  379.  Salk.  640.  i.  Sid.  1S4.  2.  S^ov.',  395.  J-d.  Rayni.  139- 
B.  R.  H.  iiS.    Strang?  1023.    9L  Rep.  9«o,     i.  Term  Rrp.  aSo. 

GawdV, 
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Gawdy,  Fenker,  and  Yelvbrton,  were  of  that  opinion;      Bw«««« 
and  that  the  declaration  cannot  be  aided  try  intencdncnt,-  but  ought     jvi^f ktiI. 
to  be  certain. 

FoPHAM  and  WitLiAMS  i  centra :  *becaufc  it  being  alledgcd 
^Id  cepit  a  PERSONA,  it  is  necellariiy  to  be  intended  that  he  had 
pofleffiori.      Wherefore^  &c. — But  notwitliftauding,  afterwards^    x 
iipoh  a  fecond  motion,  for  the  reafons  aforefaid,  it  was  adjudged 
tor  the  defendant. 

Fifher  againft  Richardfon,  Executor,  &c.  Case  16. 

Hilary  Term,  l.  Jac.  I.  Roll  732, 

ASSUMPSIT.     For  tliat  the  teftator  was  indebted  to  him  by  Forbearance  i* 
Cngic  contraft,  and  the  defendant  being  executor,  and,  having  *K*^<J  confide- 
aflels  in  his  hands  to  fatisfy  all  debts  aild  legacies,  aflumed/  that,  ["^^""^l^^^^ 
if  he  forbore  to  fuc  him  until  fucli  a  time,  he  woukd  pay  [a]  ;  and  agairS  1*  txc- 
alledgetli  in  fadt,  that  he  forbare  and  had  alTets,  &c.     And  here-  cutor  with  «/• 
lipoh  the  defendant  demurred.  /'"»  for  tht 

Hedley  argued  for  the  plaint'ff,  that  inafmuch  as  the  teftator '^*^*'^  °^  ***»  *«^- 
was  chargeable  at  the  common  law  in  an  ajfumpfit  (as  hath  been  p'^^?!?'!.  t^y; 
idjudgcd),  the  duty  remains,  although  he  be  dead.  And  although  604.613' 
no  a£tion  of  debt  lies  againft  the  executor,  becaufe  the  teftator 
might  have  waged  his  law  ;  yet  an  aftion  upon  the  cafe  lies,  with  ^^^*  55- 
an  averment  of  aflets  to  fatistV,  as  the  cafe  is  of  Horr  z\  Read ;  ^^^J^*'**  '^" 
and  if  in  this  cafe  debt  h%  Drought  againft  the  executor,  if  he  cro.  Cart  1^7. 
pleads  non  debctf  he  (hall  be  charged  ;  therefore  the  ftaying  of  the  Ray.  372. 
luit  is  fufficient  confideration  to  ground  this  aftion  5  and  here  he  i.Com.  Dij. 
might  have  been  fued  in  chancery,   the  ftayinff  whereof  is  good  !^*^'  ^ 

And  of  this  opinion  was  the  whole  Court,  without  argu-  w/i",. 
nienL    Wherefore  it  was  adjudged  for  the  plaintiff*  Cowp.  292. 

S7S- 
(4)  lly  29.  Car.  2.  c.  3.  f.  4  no  aAion     randum  or  note  thereof  (hat]  be  in  wrltinf, 
fliall  be  brought  whereby  to  charge  any  tx  •      and  Tigned  by  the  party  t«i  he  charged  there- 
(CQtor  or  admintlUator  upon  any  fpecial     with,  or  fome  oilier  ps.rron  by  Itiru  UwluUy 
promife  to  anfiwer  damages  out  of  his  own     authorized* 
^te^  udiefs  theaf^recnncfit'y  or  ibme  memo- 

Webb  againft  Sir  Henry  Warner.  c^se  j^, 

PROHIBITION.     The  cafe  was,    that  Sir  Henry  JVarner  libel-  A  lay  pe.fon 

led  in  the  fpiritual  court  for  tythes  of  rough  hay  growing  in  f»n«®«  prcfcriW 
the  marlhes  and  fenny  lands  of  Mlden^ball.    ^  Tuly'l'hTfeail 

The  plaintiff  brought  a  prohibition,  lurmifing  that  there  were  be  paid  for 
two  thoufand  two  hundred  acres  of  fenny  land  within  the  parifti,  ft^ny  fodder 
and  fix  hundred  acres  of  meadow  ;  and  that  the  parifhioners  paid  JatJwred  in  th« 
tythc  of  hav  and  grain  growine  upon  the  meadow  and  arable  land,  *"*'',**;*  *^**^^'** 
and  ^ad  paid  two-pence  halfpenny  for  every  cow,  and  one  penny  itr.— Ante,  42. 
tor  cTcry  calf*     And  becaufe  they  had  not  Sufficient  grafs  within 
the  parifti  to  fuftain  their  beafts  in  winter,  they  ufed  to  gather  Moor,  683. 
this  hay,  cMtA  fenny  fodder  y  for  the  fuftenance  of  their  beafts,  forCro.  eijz.  ipif. 
the  better  increafc  of  their  huft)andry  ;  and  for  this  caufe  had  been  '•  Cjn^-D'S-94- 
always  freed  from  the  payment  of  tythes,  &c.  Bunb.  27^*.^'' 

ll  was  hereupon  demurred  in  law  ;  and,  after  argument  at  the  2.  Mod.  49??. 
har,  adjudged  for  the  defendant,  that  this  furmife  was  not  fuffi-  Ld.  Ray.  24;. 

cicnt  359-  677. 
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^■?»  cicnt ;  for  one  may  not  prcfcribe  in  non  Jecimando.  And  in  that  it  \i 
su^inIt  ^Jl^pd  they  beftowed  it  opon  their  cattle  there,  &c.  and  for  this 
WfttyiK.  caufe  did  not  pay  tvthfs,  that  is  not  any  caufe  of  difchargc ;  for 
fo  they  may  preKrioe  for  com  fpcnt  in  their  family,  or  for  com 
given  for  provender  to  their  cattle,  whereby  no  tythes  Ihould  be 
paid.  Wherefore  it  wa9  adjudged  w  ill  funmfe,  and  confultatioa 
was  awarded. 

cai»  i»*  Barker  againft  Sir  Nicholas  Bacon. 

By  a  rant  of  DROHIBITION,  to  ftay  a  fuit  for  tythes.  The  cafe  was, 
cythes  **S^^  ^  upon  demurrer,  ThAt  queen  Eiizaiftb^  in  the  thirty-fcventh  year 
!!^'f^«0w«rf  ^^  her  reign,  granted,  by  her  letters  patents,  to  Sm  Nicholas 
^uu  duimat  Bacon,  omms  tt  omnimoJas  decimas  granorunti  heriagiif  la/tiSf  ag" 
mmmJUrU  d§  B,  noTunif  vituloTum^  Vc,  Infra  domfmcum  de  Bury  Sanffi  Edmundi^  ac  etiam 
Sf^^^-V^  4mMis  alias  decimal  nuper  manajlerio  de  Bury  Sandi  Edmundi  quon* 
m!^m!!!^»  ^«^^^<»«/,  et  qua  colleda  fuerunt  per  ELEEMOSYNARXUM  of  the 

mmaftini,  the  By  reafon  of  this  patent  Sir  Nicholas  Bacon  claimed  the  petty 
tythes  Ufrm  4»-  tythes  of  lambs,  &c.  in  Bury, 

^w^ZJaJIk'not  '^^^  plaintiff  claiming  them  by  a  fecond  patent  from  the  queen, 
SSaed hJ-TM^ *^^^^^  that  no  tythes  were  colleScd  by  the  Almoner,  except 
Almonbh  of  tythes  of  corn. 

the  abbey  j  for  The  queftion  was,  Whether  the  fmall  tythes  (hould  paft  by  the 
22f***?'^fifft  words,  or  be  reftrained  by  the  laft  words,  "  et  qua  colletU 
r^aUT  *  fuerunt  her  eleemosynarium?**  it  being  averred  and  confeflcd 
^wordtatchecnd  by  the  demurrer,  that  no  tythes  were  coUeAedby  the  Almoner, 
of  the  rccood     except  tythes  of  com. 

ciaufedonot  After  argument  at  the  bar,  it  was  refolved  by  the  whole 
WL-^oftTci.  Court,  that  all  tythes  infra  dominicum  de  Bury  pafled  by  the 
^  ^  *  firfl;  words,  and  they  are  not  reftrained  by  the  fecond  ;  for  they 
S.  a  Moor,  are  granted  particularly  and  indefinitely,  and  without  rcftraint; 
L^.  Ydf.  St.  *^^  therefore  the  reftraint  comes  only  to  the  laft  claufc,  which  is 
ftOb  Afflfe  8.  general,  *  *  ac  omnes  alias  declmas  diffo  monafterio  nuper  fpe  flan t, ' '  and  i» 
»9.  Edm.  3.  not  extend  to  the  firft  claufc,  which  comprehends  in  itfclf  convc- 
i>l»  8.  nicnt  certainty*  '  And  it  is  not  like  to  the  cafes  of  Hallv.  Pert  (j), 

aoir*w.****  and  Bozoun's  cafe  (^),  reported  by  Mr.  Attorney  :  for  tlierc 
Cowp.  715.  **  ^^^  fentence  oeing,  omnia  ilia  meffiiagia  in  tenura  B,Jituat.  in  fV. 
Dwil.  jaj.  Wr."  every  part  thereof  ought  to  be  true,  olherwife  nothing  paf- 
fed  ;  for  ilia  is  not  fcrved  until  the  end  of  the  ferttence,  and  it  is 
all  but  one  intirc  fentence,  and  no  part  thereof  is  vain :  but  here 
the  fentences  are  diftinft,  and  the  reftraint  refers  only  to  the  laft 
fentence.  And  this  cafe  is  the  ftronger,  for  the  fecond  fen- 
tence is,  •*  ac  omnes  alias  decimas^^  which  refers  that  it  is  other 
tythes  than  what  was  intended  to  pafs  by  the  firft  fentence.  Alfo 
it  is  more  general  than  the  firft ;  for  the  firft  extend  only  to  tythes 
in  Bury  ;  but  the  fecond  is  of  all  tytlies  nuper  pertinent,  monafttm 
de  Bury^  which  is  uhicunque  \  and  therefore  hath  that  reftraint,  et 
qua  collegia fuerunt per  ELEEMO SYS AKiVM.  Wherefore  forthefc 
reafons  it  was  adjudged  for  the  defendant. 

(«)  a.  Co.  St.  tk  (*)  4.  Co.  35.  a. 

Coke 
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Coke  dgalnft  Bullock,  ^aseio. 

Wiarj  Tirm,  45.  £//2.     Roll  848. 

TRESPASS.    Upon  a  fpecial  verdift,  tlie  cafe  \v:is.  That  Coke  if  a  tcftator  de- 
24.  Eliz..  dcvifcd  his  land  to  his  fifter  in  fes ;  and  twelve  years  ^ifc  lands  in/«, 
after  let  the  fame  land  by  indenture  to  the  ftid  fifter  for  fixty  yejjrs,  *jl,f4^'J^rf^'me 
to  commence  after  his  death,  and  delivered  the  deed  to  a  ifiangeir  i^otis  ioryLys 
to  the  ufe  of  his  fitter,  which  ftrangcr  did  not  deliver  it  to  the  filter  tothcdevifcc,  to 
tili  after  the  death  of  the  dcvifor  ;  and  flic  ne^er  agreed  thereto,  commence  aficr 
but  claimed  by  the  devifc :  and,  Whether  the  making  of  this  Icafe  jg'jj,'^^"*^?''* 
was  a  countermand  of  the  wiJl  or  riot  ?  was  tlic  queftion.  vocati<)n  oflha 

df /ifc  in  /«/»,   tlicugh  the  indenture  be  delivered  to  a  (trao^er,  and  not  macie  known  to  etc   deTifee  till 
af:er  the  death  of  the  teAitor.-=-Pb(h  497.  691. 

Tanfiei-d  argued  for  the  plaintifF,  that  itwi$  a  good  coun-  crro.En1.9p 
fermand;  for  it  is  to  the  fame  perfon  to  whom  the  devife  was,  72'* 
i.i\d  to  begin  at  the  fame  tithe,  and  fo  ftiews  his  intent  to  be  al-  pjo,'^^*^^' , 
tered  ;  which  is  a  revocation  ;  but  perad venture  if  he  had  made  a  Lane,  1  iS.' 
Icafe  to  a  ftranger,  or  to  begi»  prcfcntly,  it  hkd  been  otherwife.  Cm.  Car.  23. 
A  revocation  may  be  by  word,   or  by  way  of  aft  ;    as  if  he  ^^^^^t,  2. 
make  a  new  will  without  writing  ;    for  that  fhews  the  alteration  ^°^^\^^a'^ 
of  his  intent.     Fide  Dyer  143.  ftf  310*   44.  £dw.  3.  /)/.  33.    Moh-  ^\^^  ' 
tague  V.  Jefferlis^  40.  Eli%,  Shotv.  151. 

1 .  Pcere  Wnj»; 

Nichols  e  contra ;  for  that  it  is  not  here  an  cxprefs,  but  an  im-  K^\^>^.Eq.c*fe 
^licd  revocation  ;  and  it  may  be,  he  gave  her  elcftion  to  have  the  410. 
t^  or  the  term,  becaufe  he  delivered  it  to  a  ftrangcr,  and  (hfe  »•  v^ern.  209. 
agreed  not  thereto  ;  as  in  the  cafe  of  a  devife  to  one  in  fee,  and  ^'  ^^^^'  3^9- 
?tter  in  the  fame  will  to  another  in  fee,  they  are  jointenants  ;  and  t^pccrVwiiJ 
it  is  not   any .  Invocation,    for  his  implied  inteilt  doth  not  ap-  163 
pear  to  revoke  it ;  ho  more  doth  his  intent  here,  but  to  leave  her  »•  Aik.  71. 

at  liberty.  593- 

^  I   Salk.  158. 

a.  Vexcy,  41S. 
But  ALL  th£  Court  held,  thit  it  was  ^  good  rev6cation  of  the  xLd.  Ray.  44^ 
^hole  cftate  :  for  both  thofe  cftates  cannot  ftand  in  her  to  begin  CowperiS/.  34^ 
at  one  time,  whereby  his  intent  appears  to  be  altered,  and  to  give  '^com^Die 
hcraleflcreftate.  But  by  all  the  Justices  except  WalmslkV,  ]'^.  ™"' 
it  fuch  a  ieafe  had  been  made  to  a  ftrUnger,  it  had  not  been  any  5.  Btc.  Abr. 

revocation  but  for  the  terni  51 3-  w  s-^- ' 

Powel  6n  Dcv. 

Walmsley  held,  thit  in  regard  it  is  an  5ntire  devife,  it  is  a  Doug!.  31.75. 
Revocation  for  all :  but  the  devife  of  a  manor,  and  after  a  Ieafe, 
^r  a  devifc  of  part  thereof  to  another,  is  lio  revocation  for  the  re- 
fidue ;  for  th^y  are  fcveral,  and  miay  be  fevered; 

,  But  in  the  principal  cafe  they  all  agreed,  that  It  is  2.  revoci- 
tion;  for  the  eftates  cannot  ftand  together;  but  if  it  had  been 
made  to  her  to  begin  prefently,  or  futurely  in  his  life-time,  that 
had  not  been  any  revocation  ;  for  it  might  have  determined  rn 
nis  life,  and  have  well  ftood  with  his  will; — 'VVhercforc  it  was  ad- 
judged for  the  paintiffl 

S(»  19.  Car.^.  c.  3.  f.  i,    po(^,  115,  tx6.  as  wm, 

«^o-  JAc.  E  Bifhop 
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casi  II.  Biftiop  and  Jurdain  agalnfi  Vifcoimtefs  Montague. 

Eajier  Term,  43 .  Eiix,     Roll  730. 

If  bcafts  be  T'ROVERrf  Upon  a  fpecial  verdift,  the  cafe  was,  That  the  de-t 
wrongfully feiz-  A  fendant's  bailiff  feizcd  die  beafts  for  an  hcriot,  whereas  there 
ed  for  an  heriot,  ^^  ^^^  ^^^  j^^  .  ^i^gjctQ  jhg  defendant  agreed,  and  converted 
Lfn'T' cither*^  them  ^  whereupon  the  aflion  was  brought.  Thefole  queftion  was^ 
trtver  or  trtj.  Whether  he  ought  to  have  this  a£tion,  or  an  a£lion  of  trefpafs  i 
fafi  at  his  dec-  for  they  all  agreed,  diat  trefpafs  lay  by  rcafon  of  her  agreement. 

tioiu— Poftijo* 

Foster,  for  the  plaintiffs  argued  that  this  aftion  well  lay ;  for 
Cra.\Iii^82*  it  is  at  his  eleftion  whether  he  will  admit  himfelf  to  be  out  of 
i!^oJl*.  Ab.  pofleflion  or  not,  for  he  might  have  had  a  replevin  if  he  would  ; 
105.  and  in  this  a£tion  the  tro\;er  is  not  traveriable,  but  the  conreriioti 

cuytpn,  II 3*    only  is  material.  ' 

4.  Co.  9+. 

^laik"  *^  Herne  e  cantra ;  bccauffc  the  property  is  gone  by  the  taking,  fo 
liMod/ii.  ^  ^^  cannot  difpofe  of  them,  6.  Hen.  7.  and  here  die  proper 
Strange,*  iis'     aftion  is  trefpafs, 

I.  Burr.  23, 24. 

J.  Term  Rep.  W  ARBJ^RTON  accord. ;  foT  tre/iafs  and  trover  are  contrary  aftions  h 
47  s  for  it  cannot  be,  that  he  Ihould  have  property  and  no  property,  at 

^sT.^a  ^*  one  and  the  fame  time.  And  there  is  not  here  any  word  of  the 
Term  Rep.  c.  Writ  truc  j  for  hc  hath  not  any  property  at  the  ,omc  of  the'Con- 
B.  13.  vcrfion,  27.  Jffl    And  of  that  opinion  was  Daniel. 

But  Anderson,  Walmsley,  and  Kitvcsmil,  i  contra  ;  and 
that  he  had  ele£tion  to  bring  eidier  of  the  aftions  at  his  pkafure. 
— Wherefore  it  was  adjudgwl  for  the  plaintiff. 

CAst  2i.  Doctor  Atkins  agaififi  Longvife, 

Triftity  Term,  44.  Eliz.  Roll ^ii» 

If  the  king  by   'TRESPASS.    tJporv  2  fpccial  verdift,  the  cafe  was.  King  Henry 

iodenture  har^    *^    the  eighth,  feifed  of  the  manor  of  Bradwell,  and  of  divers 

gain  and  fill     lands  in  Bradwclly  parcel  of  the  priory  of  Shecn^  by  indenture 

n<«hio  *"  fftt^'  under  the  Great  Seal,  bai|;ains  and  fells  toLongvUe  the  manor 

by  the^coinrmin  ^i  BrodwelU  and  all  his  lands  in  Bradwelly  and  covenants  to  make 

Uw,  or  by  the  afTurance  by  patent  under  his  Great  Seal,  rendering  fifty-one 

Aatute  17,  Hen.  fhiiiii^  rcDty  et  tenendum  by  the  tenth  part  of  a  knight's  fce^ 

b  ^  'not^be     ^^'    Afterwards  in  34.  Htn^  8.  the  king,  by  patent  under  the 

rd«^toaufc   Great  Seal,  grants  to  Loftgvile  the  manor  ot  BradweU^  and  aK 

-^Poft.  1 90.     his  lands  in  Bradwcll  and  elfewhere  in  the  county  of  Bucks^  di^a 

Moor,  63 1.       mamriofpeflant.      Queen  Elizabeth^  fuppoiing  that  the  lands  in 

Bradwcll  which  were  not  part  of  the  manor,  had  not  paffcd,  &c. 

granted  them  to  Dotior  Atklm  :  and.  Whether  they  paffed  by  the 

tirft  indenture,  or  fccond  patent  ?  was  the  cjuefllon.  , 

After  argument,  it  was  resolved  for  the  defendant,  fhat  they 
paflTtrd  by  the  firft  indenture ;  for  although  it  was  h^ld,  that  neither 
by  the  comirK)n  law,  nor  by  the  ftatute  127.  Hen,  S.  c.  t6.  lands 
can  pafs  froin  the  king  by  indenture  of  bargain  and  faje  iii- 
roUcd,  becaufe  tiicrc  cannot  pafs  any  ufe ;  for  the  king  cannot 

be 
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ht  feifed to  annie,  as  5.  EJw.  4  p/.    .   7^ EJw.  4.  and  PUwJ,  2384     Atx!in« 
yet  hereby  appears,  that  the  intent  of  the  king  was  to  pafs  it.  And   j/J*'^ 
tlicftatotc  of  34.  If  en.  S.  c»  21.  makes  all  the  king's  grants  by  pa-    '^*^^"'«- 
tent  or  indenture  to  be  good,  which  otherwife  were  not  good ; 
vrheiefore  it  is  aided  by  this  ftatute. 

AJfo  feme  of  them  held,  that  they  paffed  by  the  laft  patent ;  fof  ^y  •  P^nto^ 
vrlicn  he  granted  the  manor  and  all  the  lands  in  Bradwil  et  alibi,  ^^iifel'ii^ro  i^ 
tfr.  diffo  manni^  Jpelfant.  thoie  words  diilo  mantri^  fpeBant.  do  not  ^.  belongi^git 
extend  bat  to  lands  alibi  in  difio  comitate  Buck. ;  and  they  do  not  the  abbey  of  Q. 
refirain  the  words  ttc  omnia  terr.  in  B.  which  are  difiindt  by  them*  <^«  cUufcs  ar« 
fclTcs.— Wherefore  it  was  adjudged  for  the  defendant  w^f '  ?I!S  '*"' 

bods  in^.**  are  txk  reftralned  by  tbofe  whicb  follow.    Ahte,  4S.    4.  Com*  Dig.  3S7*   DougL  ^13* 

HoUo\^ay  againp  Watkins.  Ca««j. 

tj^JECTNlENT  for  an  houfe  adjoining  to  Scrjiant^i-innm  fkct^Utt^ncfhtdu 
^  ftreet^    and  depending  upon  the  fame  title.    Upon  a  fpcciai][U2**  J^*^** 
verdid,  the  cafe  was,  The  dean  and  chapter  of  York  had  devifed  to  J^  Vi2SJ>^ 
them  by  one  Dalby  four  hundred  pounds,  to  the  intent  to  find  a  ^nd  they  enter  * 
chauntry  in  their  church  perpetually,  and  an  Mt  for  the  foul  of  into  anebiiga- 
Dalhy,  aad  that  the  chauntry  prieft  fhould  have  forty-eight  mkrks  *•*'"  ^"*"  «*»• 
yearly,  &c.     Kihg  Hinry  the  fourth  granted  licence  to  them  tolj'^^^^^'^^^^* 
purchafe  thofe  houfcs  in  FUet-Jireet  and  other  land  tn  iVit,  tf^purchafeland* 
vnera  et  opera  pietatis  in  the  Will  of  Da/ijr  mentioned  to  be  per- forthatpurpof^ 
fonned;  whereupon  ihcy  purchafed  this  land,  and  made  ordinances  by  licence,  with 
how  that  prieft  fhould  be  maintained,  and  agreed  with  the  exe-J^*J^°?5'J''i*^'' 
cutors  of  Daiby  for  the  finding  him  nenpetually ;  and  they  confefs  llemwforthelil 
the  receipt  of  the  four  hundred  pounds  devifed  to  them,  and  obliged  be  made  to  the 
thcmfelves  ac  omnia  bona  fua  ad  performandum,  t^c.     And  it  was  fuperrtltioat 
found,  that  the  dean  and  chapter  employed  eight  pounds  for  the  "f^  ***  ^^ 
maintenance  of  a  prieft,  and  other  fums  for  the  maintenance  of  an  wnrVy /ww. 
dit;  and  that  thofe  lands  were  in  the  firft  year  of  ^rfw^rrf  the  5!  1  14! 
fixth  certified  to  be  employed  for  a  cliauntry ;  and  the  ftatute  of  ^^^  •    ,^ 
i,Edw.6.  c.  14.  was  found,  and  the  provifo  therein  for  deans  cro.  Car.  249. 
and  chapters,  &c. ;  and  that  the  king  had  it  as  chauntry  laud,  and  4.  Co.  ioi.ti6« 
gate  it  to  Sir  Edward  Montague^  under  whom  the  defendant  claims ;  '•  ^*^'  '^3* 
and  the  dean  and  <!hapter  entered  and  let  to  the  plaintiff. — It  was  '•'^«™'*«4*^ 
nuwed,  that  this  was  a  chauntry  in  deed^  or  at  Icaft  in  reputationi  a^^.*"**  **^* 
and  fo  given  to  the  king. 

Daniel  and  Warbertow  were  of  that  opinion ;  for  it  ap- 
pears that  the  lands  were  purchafed  for  this  caufc,  and  to  this 
{nirpoie,  and  a  prieft  maintained  therewith  ;  fo  as  it  i^  a  chauntry 
in  rq>utation^  if  it  be  not  in  faft :  nor  were  thofe  lands  the  proper 
poiTeffion  of  the  dean  and  chapter  wkhin  the  intent  of  the  f^rovifo 
of  the  ftatute,  but  their  polMioTM  to  this  purpofe  only  ;  and  there-* 
fore  Aey  arc  given  to  the  king  by  the  ftatute  of  1 .  Edtv.  6.  C.  14. 

But  THE  OTFTER  JUSTICES  }  contra  ;  becaufc  there  are  not  any 
lands  given  by  2>tf/iy;  and  his  intent  cannot  make  a  chauntry ;  and 
^d^  aiul  chapter  did  not  make  any  chauntry,  nor  appoint  any 
Hnds  thereto,  hot  oblige  their  goods  for  the  payment  of  an  annual 
fam  to  a  pridl,  &c«  t  >nid  that  fum  which  was  paidt  W9&.  not  paii 
«ttt  of  the  land  only,1)Qt  om  of  ail  their  polTeilions :  and  ^hfiXi  no 

£  z  lauds 
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HoLiowAY     lanJ^  certain  are  given  to  that  plurpofe,  nor  employed  forthatpnr^ 
«/-v«A       pofc,  i^  is  not  reafon  they  fhould  be  given  to  the  king. — Whcrc^ 
AA.»Kiii«.    ^-^j.^  ^  ^^^  adjudged  for  tlic  plaintifF. 

Src9.  ^^^  '"  ^*  3^*  *'  ^^  derires  In  irortmain* 

^^"  H-  Lodge  ^^j//{/?.Frye. 

JStf/ffr  ^i-r;/:,  2.  Jac,  I.     ^o//  1 347. 

J!"  ^!*''ll"^fv''*'  R  EPIEVIN.-  Upon  dcrauricr,  the  cafe  was,  That  the  plaintiF 
of  a^copy lioi^"  ^^  ^^^  ^°  ^"^  avowfy  Ihcws  that  the  land  was  copyhold  lands 

ids  fuffic.cntro  gtantablc  in  poffcliion  or  rcverfiou  for  life,  or  in  fee,  and  that'thc 
fhcw  a  jrant  ']  lord  granted  the  revtrfioii  to  hiiji  after  the  death  of  IV.  Velio  was 
of  the  rcmfica.  tenant  for  life  ;  and  Ihews  the  death  of  IV,  whereby  he  entered. 

rort/103'.  It  was  hereupon  demurred  ;  becaufe  he  did  not  fliew  the  begin- 

Co.  Lit.  «»cn  b.  "^^^S  ^f  ^^'  ''s  ellatc,  nor  by  whom  If,  had  the  cftate  granted  to  him. 
cvo  Car.  5:1.  ^d  jt  ^yjji^  i^eid  to  bc  no  caufe  of  demurrer ;  becaufe  it  is  not 
^^iK  '^^'  *''  ^^^  plaintiff's  title,  but  matter  of  Conveyance  thereto.  Wherefore 
^C(Jn.'D.g.^^9.  i^was  adjudged  for  thcphiintifF. 

^^^Gir.i^b^  toi-     1-  Tq-m  Rep.  466. 

See  II.  Geo.  2.  c.  (9.  f.  22..     Ante,  44.  ' 

■  '  •    •  *        .  •.  '    .ii  *         ' 

'"<:.Mzzs.  .  »  .   ..    ficllinghani  agahjft  Alfop- 

*'    ...   w  '  :£^j;  7f/7ff,  al  7ai\   I.     -Ro//  1618. 

If  a  b3rgn!ncc  "p  JECTMENT.  Upon  a  fpecial  verdift,  the  cafe  was,  Thomas 
i'.'/arMnrolment  -■--'  F:tzhcrbcrt  being  feifcd  in  fee  of  land  by  indenture  dated  27 


hriidcedofbar-^ollcd^;.  Februar),  q8.  £//2:.  had  fold  to- thcmallfudi  lands  ;  thcy^ 
gain  *n4  Wcis  "i^  <jonfideratiofi  of  fuch  a  fun>  of  money,  bargained  and  fold  to  the 


thTflx'^alllnlhs  ^^^^  T^pmus  Fjtzhcrhert  and  his  heirs  ajl  their  efl'ate  which  tliey 
ItTsgooT""**  had  by' the  faijd  indenture  inrblled^  of,  hi,  anJto,  the  faid  lands, 
I'ort.  409.  to  have  and  to  hold  the  faid  lands  to  hi'm  and  his  heirs  :  afterward, 
Jfob  i36.i2o.  "^  5-  March^  38.  Eilz.  the  firft  ind'enturc  w:is  inrOlled' ;  and  aftcr- 
voijt.  360.  .'  ward,  6.  ^uguji^  38.  Kliz,  the  fecond  indenture  was  inroUed  ;  and 
SedYidcw^a  under  this  (econd  indenture  the  plaintifF  claimed. 
2.;toih67.5,  The  queftion  wa$,    Whether  this  fecond-  indenture  had  w^cli 

Co.  Lit??47Vb.  conveyed  the  land  ?  And  it  was  argued  at  the  bar  and  bench, 
a.  Leon.  196.  i>aniel  ^nd  KiNGsMiu  licid /oT  the  plai«tiff,,  that  this  land 
Cro.  Jir^xio.  ^^^  ^^^^  conveycd  :  for  when  the  firft  indenture  is  inr-oUcd,  it 
j.Com.Dig.541.  being  betwixt  privies,  fhall  have  relation  to  the  enfealingand  de- 
I.  waV.  2x3.  Uvcry  Qf  the  deed  ;  and  by.  the  }udgaient  of  the  ajdt  of  parlia- 
sijcp.  Touch,  ^jj^nt  (tf),  the  kndis  in  tlie  firft  vcndctes  ai  initio  to  bargain,  fcll^ 
i)^^*d  6  «8  *"^  difpofe.  thcFcof ;  and  the  words  in  the  fecond  indenture  are 
A^ougi.  5.1    ,  ^p^  enough  to  pafs  the  land;   and  iJthough  tlie  firft  indentur-j 

be  not  inrolled  at  the  tiijic  of  the  fecond  indeiuurc  uiadc,  yet  the 

reciting  thereof  to  be  inrolled  is  not  materiaL* 

But  Andersov  and  Warbbripon  ecmtra:  for  it  is  againft 
the  rule  of  the  common*  law  to  palVthat  which  a  man  hath  not; 
and  until  the  words  of  the  ftatute  27.  Ifert.  8.  c.  i6.'  be  petformedy 
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^»2.   "  that  the  deed  be  inrolled,"  they  have  nothing  at  all,  and  BELtiNCHAM 
therefore  cannot  pafs  it :  as  7.  Eeiw.  6.     Two  jointcnants ;  the  one      ^Z'^-^J^ 
bargains  and  fells  all  the  land  by  indenture,    the  other  dies,  fo  as         ^*^'* 
he  hath  all  bv  furvivor  ;  the  deed  is  after  inrol led,  vet  the  moiety  If  on*  jointa-, 
only  (haU  pais  ;  for  nothing  (hall  pafs  but  that  which  he  had  at  the  "^'^^j^'f^^'' 
time  of  the  fdle  ;  and  here  by  this  indenture  he  palled  no thinpj  but  f|)j^  and  before 
that  which  he  had  by  the  indenture  inrollcd  ;  and  he  had  notliing  Enrolment  the 
by  any  fuch  indenture'  inrolled,  therefore  nothing  paffcd ;  for  the  othurdies,  bit 
grant  beijig  general,  anJ  referring  only  to  /iich  lands  which  he  had  P^""^  ^^^^^  ^^^' 
by  indenture  inrollcd   (he  not  having  any  thing,  &c.),  nothing  ^'^*' 
pafled.     And  tliey  held,  that  until  tlie  deed  be  inrolled,  the  eftatc  Co.  Lit.  i86. 
md  frtehold  is  in  tlic  bargainor,  and  uotliing  paffed  from  him.       ^^°-  ^^^'  *'7* 

2.  Vcm.  63.     Prcc.  In  Ch,  124.     2.  Vcrn.  385.     3.  Bac.  Abr.  389. 

Walmst-ey  agreed,  that  the  land  did  not  pafs,  by  reafon  of  the  MKrecirai. 
mifrccital  of  the  faid  deed  to  be  inroHed,  where  there  wa«  not  any  Cro.  Car.  2S4. 
iuch  ;  but    otherwife,  he  held,  the  land  would  well  have  pallid  ; 
tor  he  conceived  the  land  to  be  in  the  bargaincs:  alf  iultio  attcr  the 
iarolmcnt. — Wherefore  it  was  adjudged  for  the  ueieadant. 

The  King  aga'n/JI  the  Bifhop  of  Winton  and  Champion.       Case  26. 

QUARE  IMPEDIT  of  the  vicsLVZgt  o{  Krji'ton  Valence,     And  The  king cinnot 
^  counts,  that  king  Edward  the  fixth  was  feifcd  in  fee  of  the'^^P"'®"'®' 
advowfon  of  tlie  vicarage  injure  corome,  and  that  the  church  ^^'^^I^^q^'^^^I 
came  void  by  the  death  of  the  incumbent ;  and  that  John  Pefcody  any^munbe^of 
ufurpando^  prcfentedone  Sanders  \  and  tliat  afterwards  tlieadvowfonufurpation«,buc 
deiccnded  to  queen  Mary^  and  fo  to  queen  Elizabeth ;  and  that  'haU  maintain 
Sanders  refigned;  and  afterwards  Pefcody  ufurpando  uponthc  queen,  *  f'''»''«"«^*'" 
prcfcntcd  Si-hvit by  who  was  admitted,  inilitutcd,  and  indudcd,  who  ]^y^j/n^*^^^ 
refigned:  and  afterwards  Pr/IW,  t:lurpa}!Jo,  prcfeated  one  Ti/v/f?/',  pot  bcputtoa 
who  was   admitted,  inllituted,  and  indudled,  and  afterward  dc-  'u^rit  0fn^ht, 
prived  :  and  before  any  new  prefentation  queen   El'ixabcth  died  ; '■®'^- '-3' J'^* 
and  the  king  prcfented,  and  upon  difturbance  brought  a  quare  itn-  2.RoH.Ab.37i, 
fedit.     And  upon  all  this  matter,  found  by  fpecial  vcrdift,  the  folc  ^^^'  ^'*'^-  ^^' 
queftion  was.  Whether  a  double  ufurpation  Ihall  bind  the  king,  Jf  co^.^v^. 
that  he  might  not  have  a  quare  Impedlt^  cjf  r.  f  7!  Co.  2S. 

Hearn,  for  the  dejcndant,  argued  that  it  fliould  ;  for  a  patron  '^:j^'^'  '^^,^' 
hath  hut  jus  prafentandi^  and  not  any  intcrcil.     And  it  was  rc-^^^n^^^"/*^'' 
folved  in  Frenches  Cafey  that  where  a  parfon  made  a  leafe  for  years,  Andcrf.  u^. 
before  theftatute  of  13.  Eliz.  c.  10.  and  after  the  13.  Eiiz,  the  pa-  Hctky,  125. 
tron  confirms,  and  the  bifliop,  &c.  it  is  good,  and  not  within  the  . 
iiatutc.     And  in  this  point  the  king  is  not  privileged  more  than 
a  common  perfon  ;  for  as  it  is  necetiary  that  the  cliurch  fliouldbe 
ferved,  fo  it  is  as  neccffary  that  the  king  Ihould  not  have  a  greater 
privilege  than  another,  it' he  claim  it  in  his  own  ii;^ht.  43.  A/a*.  3. 
pi  14. — Stanford* s  Prerogative^  cup,  8.     18.  AV/tt'.  3.  pL  16.  ^  21. 
And  in  39.  Eliz,  it  was  adjudged,  where  the  queen  ufurped  upon 
apurchafor,  and  after  upon  the  next  avoidance  the  purchafor  pre- 
fciited,  that  he  Was  remitted.     And  47.  Edvj,  3.  pi,  4.  it  is  faid  ex- 
prcfly,  that  two  prefentations  fliall  put  the  king  out  of  pollilfion, 
and  38.  Edw.  3.  />/.  3.     And  it  was  cited,  that  in  c.  /tWa-.  2.  and 

IQ.  Ld-j.\  2.  Latimer  s  Cafe^  in  a  private  book  of  ?vlr.  Spencer's, 

E  3  the 
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Tm  KxvQ  the  Cufitii  Brevium^  it  was  fo  rcfoWcd  ;  and  the  cafe  o(  Pifeod^  2  it 
tn%iuLrf^  ¥  ^^'  P^^' ' ^^^^  ^2i8.  was  not  againft  it  j  for  there  was  not  any 
wiHToNand  induaion, 

CH^^ni>^,  Anp^rsOK,  Cbief  JuAju^  held  ftrongly,  that  this  doublp  ufurpa- 
tion  ih^ll  not  bind  tlie  king;  for  as  he  cannot  be  diiftifod.of  land» 
no  more  may  he  be  put  out  of  poflcffion  of  an  advowfon ;  for  it  is 
a  rule,  that  "  of  thing*  traafitory  the  king  may  be  put  out  of  pof- 
♦*  fcflion,  but  not  of  things  permanent^  or  from  an  inheritance.'* 
And  if  the  king  had  an  advowfon  for  years,  and  after  ufurpatior^ 
the  church  becomes  void  again,  and  difturbed  ;  if  the  king  might 
not  maintain  a  ^tf/irf  i/Ti/^r^/ir,  he  fhould  be  at  a  mifchief;  for  he 
might  not  maintain  drnt  d^  advowfon ;  and  no  laches  ought  to 
prejudice  the  king.  And  as  patron  might  bring  a  quare  impedh 
within  the  fix  months  to  remove  any  incumbent,  fo  the  king  may 
bring  it  any  time  ;  for  time  ihall  not  prejudice  him  {a).  And  in 
the  cafe  which  was  begun  21.  Eiiz,  and  adjudged  25.  Eliz.  he 
was,  he  faid,  at  the  arguing  thereof ;  and  there  the  reafon  of  the 
judgment  given  was,  not  for  notalledgingof  the  indu£tion,  but  be-i 
caufe  the  queen  could  not  be  put  out  of  pofleilion  by  ufurpation  ; 
and  if  a  prefentation  (hall  not  put  the  king  out  of  pofTeffion,  then 
twenty  prefentations  (hall  ciot  bind  him. 
r.Co.  jpca.  py^  Walmsley,  Kingsmil,  Warbertqn,  and  Daniel, 
r#i  •  »i^-  ^  contra:  for  the  king,  as  to  the  advowfon,  hatU  no  greater  privi,* 
lege  than  another  perfon  ;  for  of  n^ceffity  the  cure  is  to  be  ferved ; 
and  therefore  the  law  doth  pot  give  any  privilege  to  the  king  to 
avoid  the  incumbent  who  is  in,  more  than  to  a  common  pcrion : 
and  it  differs  from  land  ;  for  of  land  the  king  cannot  put  a  man 
out  of  poflefflon,  nor  can  he  be  put  out  of  poffcffion  thereof;  fo 
as  therein  the  Uw  is  equal  r  but  of  an  advowfon,  as  he  may  gain 
the  poflfeffion  by  a  prcftntation,  fo  he  may  be  put  out  of  pofleflion 
by  two  prefentations,  as  the  books  before  cited  prove  ;  and 
18.  Eliz,  Dyer^  ^[51.  And  of  land  the  king  hath  the  profits,  but 
of  an  advowfon  tic  hath  not  ^ny  profits ;  fo  f^s  it  is  quaji  a  thing 
tranfitory  to  hirn. 

Apterwards,  in  Bajttr  Term,  2.  Joe,  i.  it  being  moved  agaii^ 
{abfente  Andersow),  they  gave  judgment  for  the  drfendant  {b)^ 

In  this  cafe  it  was  held  by  them  all,  if  the  king  hath  title  topre- 
fent  by  lapfe,  or  by  outlawry,  or  lyardft^ip,  and  dqth  not  prcfcnt 
in  his  turn,  he  (hall  lofe  it, 

(rt)  By  9?  Geo.  3.  c.  16.  the  king  (hall  anrrrfht  qr  title  whiph  harh  not  ftrfl  ac- 

par  foe,    impeach,    qucltion,  or  implead  craed  and  grown  within  the  fpace  ot^fixt^ 

^y  perfon  or  perfoof ,  bod^ec  politic  or  cor-  ytan  next  beff  re  the  AUng ,  llfemg,  or  com- 

pvr)(e,  for  or  io  anyw.fe  concerning  any  mencing  of  every  fucb  proceadiitg,  &c;  &6. 
nKinors,  lands,  tenements,  rents,  tithes,  or 

hcr?ditameni$  whatfocvcr  (other  than  liber-  (A)  In  Trinity  Term,  4.  Jac.  |.  a  wrif 

^ic«  offranchife*),  or  for  or  in  anywjfceon'  pf  ctror  waf  brought  on  this  judgment  in 

peming  the  revenues,  iiruos,  or  profits  there-  (he  king's  bench,  and  the  judgfiient  w««  Te% 

flf,  or  make  any  title,  cblrB,  challenge,  or  verfed.     Vide  Port.  123,  124.     YeW.  ji* 

4^(mfid  ofy  in^  Of  fp  tite  f4me,  bjr  reafop  <^i  1,  firpwP)*  i66t    See 7.  Ana*  «•  it;*     ' 


P^opiand 
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Shopland  againft  Ryoler.  Case  17. 

Trinity  Term,  i.  Jac.  i.    Roll  853. 

Ty  EPLEVIN.    TJpon  demurrer,  the  caic  was,  that  guardian  in  A  guardian  |n 
•^^  foccage  keeps  court  in  his  own  name,  and  grants  copies,  &c.  foccagc  hath  not 
Whether  fuch  a  grant  were  good  to  bind  the  licir?  was  thc^j^.^  but'"" 


«• 


queftion.  ,„^^  in  the 

Tanfield  and  Nichols,  /or  the  plaintiff,  argued,  that  it  was  ^^^^^^^ 
not  good ;  becaufe  a  guardian  in  foccage  is  but  a  bailiff,  and  ac-  fg^ehoid  couAa, 
countable  for  the  profits,  and  hath  not  any  certain  intereft,  there*  tod  grant  copy- 
fore  he  may  not  grant  fuch  eflates  as  (hallbind  the  heir.  And  he  holds  in  hU  own 
is^tf/f  as  tenant  at  fufferance,  who  may  not  grant  new  cftates,  "*"J'' 
nor  prefent  to  advowfons,  nor  meddle  with  things,  but  of  fuch  *  *  ^ 
only  whereof  he  may  give  an  account  to  the  heir.  '•  ^oU-  Ab. 

499* 

HzARN,  and  Harris  junior,  e  contra  ;  becaufe  a  guardian  in  a.RoU.  Ab.41, 
foccage  is  dominus  pro  tempore^  and  fliall  have  livery,   una  cum  exi-  *•  ^»^-  A^*"- 
tibus^  and  hath  an  eftatc  to  his  own  ufd,  although  to  be  account-  ^'^\ 
able  for  the  profits,  and  may  maintain  a£^ions  in  his  own  name  \  2.  Chan.'cafes, 
fo  be  is  more  tlian  a  bailiff:  wherefore  fuch  eftates  as  are  grant-  »oi. 
able  by  cuftom,  he  may  grant,  &c.— And  becaufe  this  was  a  new  »•  P«re  Wro$. 
cafe  and  concerned  many,  the  Justices  would  not  fpcak  thereto,  '®5- 
but  adjourned  it  {a). 

(«)  Adjudged  that  the  grant  was  good.    See  Poll.  99. 
See  x^.  Car.  a.  c.  14.  and  Vaugh,  179. 

Ricbardfon  againft  Dowdele,  Executor  of  Lany^i  Case  zg. 

Hilary  Ttrm,  I.  Jac.  I.     Roll  1 403, 

DEBT  againft  him  as  executor.    The  defendant  pleaded  pltne  On  an  iflue 
admimftravitf  and  iffuc  upon  aflets  :  the  jury  found  that  ^®  Jjf^'jl^  * J*J]^. 
adminiftcred,  and  had  affets  in-/r^/a«</;  and,  Whether  that  were  jj^^^^j^j^^-I 
ailets  here,  they  prayed  the  difcretion  of  the  Court.  fets  mlnUmd  U 

And  ALL  thbCourt,  except  Walmsley,  held  that  itwaswell^*^' 
found,  for  they  may  find  a  thmg  in  Inland ;  and  when  they  find  ^^*  *7'  ^' 
Aathehad  aflets,  that  is  fufiicient ;  and  when  they  further  fay,  in  poft^^oV.  50% 
Ireland^  itJs  idle  and  void:  it  was  therefore  adjudged  for  tlie cro.  Car.  76. 
plaintiff.  •  130. 2  u. 

*  Hard.  64. 

5.  Com.  Dig. 

IJ9- 

5.  Bac.  Ahr. 

S98. 
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2.  Jac.  1.  In  the  Kings  Bench» 
Sir  John  Popham,  Knt.  Chief  Jupce. 
§ir  Edward  Fenner,  Knt. 
Sir  Francis  Gawdy,  JCnt. 
Sir  Chriftopher  Yelverton,  Knt. 
Sir  David  Williams,  Knt. 
Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  John  Dpderidge,  Knt.  SoUiiQr  General. 


[  yuJiiciS; 


Oa«  t.  Sir  John  Harper  againjt  Francis  Beamond. 

Words  fpokcn  A  CTION  UPON  THE  CASE.  Whereas  he  was  a  jufticq 
of  a  joftice  of  /-\  of  jpcace,  &c.  that  the  defendant  fpake  thefe  words  of  him  ; 
r^s'^wh^r'-f^  -*-  "  I  am  in  danger  of  my  life  ;  my  blood  is  fought;  and 
committed'  *  "*  ^  ^^^^  ^^^^.  ^°  ^^^^  ^^^  murderod.  I  was  at  Sir  John  Harper*^ 
MTDojd  have rcn.  **  houfe,  and  John  Harper  {innuendo  the  fon  of  the  plaintifF)  drew 
dcrcd  him  liable  *«  iTie  forth  to  fe^  a  gelding  in  tlie  ftable  ;  and  then  Thomas  Bea^ 
to-be  iiocd  and  «  mond^  Sir  Henry  Beamond's  fon,  did  throw  his  dagger  at  me  twice, 
po^mmiffion' wc*'  ^^^  thrvift  me  through  the  breeches  twice  with  his  rapier,  to 
iK^Jonabie. '      **  have  killed  mc.  All  this  was  done  by  the  inftigation  of  Sir  jo/^n 

**  Harper  ;  and  I  can  prove  it," 
Cro.  Ei;tVi5^i*.      The  defendant  pleaded  not  guilty,  and  it  was  found  againft  him, 
4.  Co.  16.  ^    and  damages  aflefled  to  one  hundred  pounds. 

Ton^zosf  ^^  ^^^  moved  in  arrcft  of  judgment,  that  an  aftion  lies  not  fop 

td.Ray.  1-56.  thefe  words  ;  for  he  doth  not  charge  the  plaintifF  with  any  matter 
b.ra.  6i7./j68.  of  felony,  but  only  an  inftigation,  which  is  neither  in  the  one  or 
other  but  trefpafs  on./,  for  reporting  whereof  no  aftion  lie&.* 

And  of  that  opinion  were  Popham  and  Yelvertov.  But 
G^WDY,  FfeNNER  and  Williams  e  csntra,  that  the  aftion  well 
lies  ;  for  being  laid,  that  he  is  a  juftice  of  peace,  ^cc.  that  infti- 
gation to  do  fuch  an  outrngeoiis  aft  is  againft  his  oath,  and  a 
great  mifdcmcanor  in  him,  for  which  he  is  to  be  fined  and  put  out 
of  commifSon.     And  when  he  Ihcws  how  he  was  in  danger  of  his 

Jife,  and  like  to  be  murdered,  and  (hews  the  manner,  and  con- 
ciudes,  that  all  this  was  done  by  the  inftigation  of  ^ixj^bn  Harper ; 

jhis  fhews  the  falfc  and  flanderous  accufation  of  him,  for  which 
Jie  Is  chargeable. — Whcreifore  it  was  adjudged  th^t  the  aftion  well 

lay, 
€aj«i,  Curteis  ^^^/«//  Wolverfton. 

Hilary  Term,  45.  Eliz.      Roll  8   7. 

Adcvifeof  land'TpRF.PPASS.  Upon  demurrer,  the  cafe  waa,  A  copyholder  in 
'i'^^^^rcMgbE'igr:  i  feg  ^f  i^^^^  uefcendible  m  Bcrow^h  EngU/h  had  iflue  three 
S'heX'/-'^  fons,  and  fnrrendered  it  to  the  ufe  of  his  will ;  and  by  his  wilt 
twcmy^rds  dcvifcd  it  to  his  middlcmoft  fon  in  fee,  upon  condition,  that  he 
to  e.ch  cf  the  v^'oulcl  pay  to  hiii  four  daughters,  to  every  of  them,  at  their 
d.iiKhrcrs  of  full  age,  twenty  pounds  ;  and  dies  :  the  eldcft  fon  hath  two 
*h'ir'^fuiiT  c ^  daughters,  and' dies  :  the  middlemoft  fon  is  admitted,  and 
iLSuoTl^^  ^^^^'•'^  "'->t  P^y  ^1*^  f^id  fums  at  the  full  age  of  the  fa'd  four 
not.i/iwMrjoii   da'Jghters:    and   the  yoiyigeil  fon  enters    in  name  of  the   twq 

but     \i    \%    x\k\  brcktn,  unlcfs  ncrlcc  of  Jh;.Ir  full  age  be  j^ivcn  and  a  demand  made. — 3.  Com   I^»g.  35. 
M.    Ahr.  41 !.     Crter,  171.  225.     Foph.  u.     Bye'',  127.  34?.    Cr^.  Eliz.  204,     Co.  j^.i^  3L3^. 
1-^.      4.  Ddc.  Abr.  324.     4.  Eurr.  ip3^. 
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daughters  of  the  eldcft  fon,  and  they  difafleiit :  and  after  he  enters     Cw»TTt» 
in  his  ovrn  name,  and  furrendcrs  to  thcufeof  the  defendant,  who,        *r««^ 
being  admitted,  enters  tfpon  the  middle  brother,  who  brings  trcf-     ^'•^'"''^•''* 

The  First  Question  was,  Whether  it  were  a  condition,  or  i,  term  kepj 
a  limitation  annexed  to  the  cftate  ?  for  if  it  were  a  conditicMi,  it  Hi*  u^ 
goes  to  tlic  daaghtcrs  of  the  eldeft  fon. 

Secondly,  Admitting  it  were  a  condition,  whether  it  be  broker^ 
or  not  ?  there  being  not  any  demand  alledgcd  of  any  of  the  faid  • 
twenty  pounds  by  any  of  tlie  four  daughters. 

It  was  held  by  all  the  Justices,  except  WiLLrAMs,  that 
it  is  a  canJition;  for  it  Ihall  be  expounded  according  to  the  com- 
mon law,  where  it  is  not  ncccflary  to  expound  it  to  the  contrary. 
i!ut  where  a  devife  is  to  an  eldeft  fon  upon  fuch  a  condition,  if  it 
fnould  be  expounded  to  be  a  condition,  it  fhould  be  void  and  to 
no  purpofe ;  for  it  dcfccnds  upon  the  eldcft  fon,  and  fo  fhould 
not  bind  him  to  perform  it,  and  no  remedy  againft  hini ;  and  Co.Ut.  379.  «• 
tiicrefore  the  law  fliall  conftrue  it  to  l>e  a  limitation,  and  no  con- 
dition ;  which  was  the  reafon  in  JVeliock  ^«  Hamond{a),  But  here  Robinfon  on 
there  is  not  any  fuch  reafon  to  conftrue  it  to  be  no  condition,  ac-  Ga^cii^»n<*»iaat 
cording  to  the  words.  ^*3^;  ^^^  ^^^^ 

Secondly,  they  refolved,  that  it  was  not  broken  without  s^405' 
demand  of  thofe  fums  after  their  full  age :  for  he  is  not  bound  Co,  Lit.  »i8. 
of  himfclf  to  take  notice  of  their  age,  but  after  notice  ought  to  Cro.Car.  571. 
pay  it  J  wherefore  the  condition  here  is  not  broken  ;  and  if  it  be  ^'  ?^  9»' 
broken,  he  cannot  enter  for  the  daughters  without  their  exprefs  |'co  "*u 
dircAion  or  appointment;  for  they  have  but  a  title  to  enter,  which  2.  Com.  Dig, 
a  ftranger  without  their  command  cannot   perform  :    and  this  423.  461. 
point  is  clear,  becaufe  they  b?.vc  difagreed  to  that  entry  made  for 
them :  wherefore  the  entry  of  the  youngcft  fon  is  not  lawful. 

.  But  Williams  held,  that  it  was  a  limitation  ;  and  that  it  fliall 
go  to  the  youngeft  brpther,  who  is  inheritable  by  the  cuftom  ;  for 
otherwife  he  fliould  be  prejudiced,  which  the  law  will  not  fufFcr. 
—But  notwithftanding,  for  the  reafons  before  given,  it  was  ad- 
jadgcd  for  the  plaintiff, 

(')  3*  ^^  ^O'  *-    ^i^  ^^^z.  204. 

C9mwallis  afrainjl  Spurling.  Cask  3. 

Hilary  Term^  ^4.  Eliz.     Roll  994.. 

r^EBT,  by  the  p^fon  of  C7r^v/,^upon  the  ftatUte  of  2  Edw,  6.  Lands  anciently 
C.  13.  \.  2.    for  not  fetting  out  of  tythcS.  difcharged   of 

A  fpecial  vcrdift  was  fqund,  that  thofc  lands  whereof  the  tythes  irg^to^^he^TE"fr 
are  demanded  Were  parcel  of  the  poflcflion  of  the  Templars,  who  pi.  a  as  <funmdi^ 
'•5-5:rediiTolved  in  the  rime  of  Edward  the  fecond  ;  j\nd  thofe  pof-  /'"»/»•";  mufiibui 
Wkjus,  by  aft  of  parliament  17  Edw,  2.  were  given  and  annexed  ^•^'«'«'"«'*t 
^othe  priory  of  5/.  John  of  Jerufalcm,  with  all  privileges,  i^c.^^^^^^^^ ^""'^ 
Ajid  it  was  found  that  the  Templars  had  a  fpecial  privilege,  time  Hen.  8.  c.^ig. 
^•^ereof,&c.to  be  difcharg^d  of  tythes  of  thofe  lands  which  propriis  were  veAed  in 
ifiambm  cxcolunt :  and  it  was  found,  that,  by  fpecial  aft  of  parlia-  ^^^  Crowr,  a  c 

-^     ^  ^  not  difcharged 

^"T^the  payincnt  of  tythes  by  ihc  31.  ff</j.  8,  c.  13.     Port,  «jc8.      Hob.  306.      Cro.Car.  24.    425, 

fpent, 
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CotKWAiLtit  tnent,  3a.  Hm.  8.  c.  13.   the  poflcffions  of  theprhry  $f  Si,  J^bm 

ftr1viiLiM«.    ^^^^^  given  to  the  king  by  general  words,  "  of  all  lands,  tcn«-» 

*'  jnents,  &cc.  in  tarn  amplis  modo  itforma^  as  the  abbot  had  them  ;'* 

J«in$.  J.  1S5.  ^^j  £^Qjj^  ^jj^  l^jj^g  ^j^^j^-^  i^j^jg  ^j^j^g  ^^  jj^p  defendant :  and,  Whc* 

Mw,  4^.013.  ^^^  ^^  ftiould  hold  them  difcharged  from  the  payment  of  tythes 

Ray/115.        as  the  abbot  had  them?  was  the  queftion. 

Godb.  392.  j^  ^^  argued  bv  Tanfield  and  others  for  the  defendant^  and 

Poph.  Tsk.      '>y  Paget  and  others  fw  the  plaintiff. 

E<juityCaf.2i5.     f^y^^  after  argument  all  the  C0UI.T  refolved,  that  he  (hculd 

|.  Com.  Dig.   j^Q^  j^^^^  ^j^  privilege  to  be  difcharged  ;  for  by  the  common  law 

c^Bac.Abr.So.  *  ^  pcrfon  was  not  capable  of  fuch  a  privilege :  and  if  fuch 
lands  had  come  to  the  king  by  the  relinquifhment  or  diilblution 
of  ahy  monaflery,  the  king  (hould  not  nave  had  the  benefit  of 
that  privilege,  until  the  ilatute  of  31.  Hen.S.  c.  13.  And  by  that 
ilatute  it  is  appointed,  *'  that  all  monafteries,  abbies, &c.  which  be* 
**  fore  had  come,  or  afterwards  ihould  come  to  the  king,  by  fup* 
**  predion,  furrender,  &c.  the  king  (hould  have  in  fuch  manner 
**  and  form,&c.  and  that  he  fhould  have  them  difcharged  from  the 
*^  payment  of  tythes  as  abbots,  &c."  fo  as  tlie  makers  of  that 
law  mtehded)  that  by  the  firft  claufe,  without  the  laft,  they  ihould 

See  Cerrard  v.   ^^^  '^^1^  tbem  difcharged,  and  therefore  they  added  that  cUufe. 

Wright,  poft!   But  this  ftatutc  extends  only  to  fuch  poflcflions  which  came  to 

^8.  the  king  by  furrender,  &c.  and  Ihould  be  vefted  in  him  by  force 

of  the  laid  aA ;  and  doth  not  extend  to  poflcflions  which  vefted 
in  him  by  another  aft  of  parliament,  fo  not  by  the  firft ;  accord- 
ing  to  the  rule  which  is  taken  in  the  Archhi/hop  of  Canterbury  i 
Cafe  (a).  And  thefc  lands  were  here  given  to  the  king  by  a  fpe- 
cid  aft  of  parliament,  32.  Hen,  8.  c.  13.  which  hath  the  fame 
words  in  the  firft  claufe  as  the  aft  of  31.  Hen,  8*  c.  13.  hath,  but 
hath  not  the  fecond  ;  and  therefore  is  no  caufe  of  holding  them 
difcharged  from  tythes.  And  fo  it  was  adjudged  accordingly  for 
the  plaintiff. — And  in  this  fame  Term  a  like  judgment  was  be- 
tween the  fame  parties  in  a  prohibition  upon  a  demurrer  (^). 

(«)  s.  Co.  46. 

(^)  Sed  vld«  Whitton  v.  Wefton,  i.  Jones,  187.  and  Star  v.  EUloti  Fftem.  ti99» 


Cai?  4,  Sir  John  HoUis  cgahift  Brifcow  and  his  Wife. 

Hilary  Term^  45.  £/;«.     Roll 

Ills  not  a^Kj>n-    A  CTION  OV  THE  CASE,  forewords;  reciting.  Whereas  be 
*'''^ftj*/  tha*  ^'^^  a  jufticc  of  peace  in  the  county  of  Nottingham,  and  had 

I?^  r^«  r«/-  b^^'*  fheriff  of  the  county,  and  then  and  for  fcven  years  before  was 
*'  c^iiy  viiain,  a  deputy  lieutenant  there  ;  that  the  defendant's  wife  faid  to  W6//- 
*^Mnd  k:t^s  a  ttnghum  znA  JJion,  the  plaintiff's  fervants,  thefc  words:  **  Your 
f*^IX7/.!lj  **  inaftcr  {innuendo  the  plaintiff)  is  a  bafe,  rafcally  villain,  and  is 
*»  frli^r/zf  d^  **  neither  nobleman,  knight,  or  gentleman,  bm  a  moft  villainous* 
«*  mfj\ki^fr  **  rafcal ;  and  by  unjuft  means  doth  moft  villainoufly  take  other 
Port.  90.  196.   ♦•  menU  rights  from  them,  and  keeps  a  company  ot  thieves  and 

Yelv.  64.      4-  Co.  15.  15.      I.  Roll.  Abr.  57.     Hob,  X17.     i  Vent.  158,    Cio.Eliz.'st.     I.  Com. 
Di^.  19Q.  SjUk.  6;^6.      \  Lev.  t4^.  277.    Sira.  618. 

•*  traitors 
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'« traitors  to  do  mifchief,  and  giveth  them  natbtng  for  their  la-  Sir  J.  Hollu 
bour  but  bafe  blue  liveries  ;  and  this  all  tlie  country  reports  ;  "* 

'  and  other  good  he  doth  not  any."    The  defendants  plead  Not 


*  bour  but  bafe  blue  liveries  ;  and  this  all  tlie  country  reports  ;    ^g^^^fl 
'  and  other  good  he  doth  not  anv."    The  defendants  plead  Not    •*"«***'• 
Guilty ;  and  it  was  found  aga*  nu  tliem,  and-damages  aflefled  to 


tvvcnty  pounds 

After  vcrdia  it  was  moved  in  arrcft  of  judgment,  riiat  thcfe 
words  are  not  adionable;  for  none  of  them  (although  they  be  ill 
words  and  full  of  malice)  have  any  colour  to  bear  an  action  but 
thcfe,  *'  and  keeps  a  company  of  thieves  and  traitors  to  do  mif- 

»*  chief." 

And  fo  was  tlic  opinion  of  all  the  Tustices.  And  for  thcfe 
words  no  a&ipn  ties.  For  it  may  be  he  Iceept  thieves  and  traitors 
and  knoweth  them  not  to  be  fucb,  and  then  it  is  not  any  dander ; 
for  one  who  bath  many  fervants  may  peradve^iture  have  fuch  in 
his  houfe,  and  knoweth  not  that  they  be  fo  :  a!id  although  that 
Hie  faid  ^^  to  do  mifcbief,"  that  is  not  to  commit  I'elony  or  trea* 
ion :  and  to  do  any  other  mifchieft,  as  to  commit  riots  or  forcible 
entriesi  or  the  iike^  import  not  any  matter  of  (lander :  and  there** 
fore,  the  words  being  fuch  as  may  have  a  reafonable  intendment, 
the  Court  fliall  not  conftrue  them  to  be  ilanderous,  for  wliich  an 
action  AouW  lie.  Ftdeb.  Edw.b.  Dytrys-  Sir  John  Bridge's  C^j/i^ 
M  Dyer  158,  Barber's  Cafe. 

Gawdy,  Fenjjek,  and  YELVEaroN,  were  of  opinion,  thatPoft.sSV 
the  words  import  not  any  ilander,  nor  wquld  bear  an  action,  but 
where  by  intendment  they  cannot  have  any  favourable  or  reafon^ 
^ie  coi^lru£tion. 

But  Po?HAM  and  Williams  held,  that  thefc  words  will  main-  Poft.  6tf. 
tain  an  a^ion  ;  for,  being  fpoken  malicioully,  they  Ihall  be  taken 
to  have  the  worft  intendment,  and  the  ftrongcft  againft  him  that 
(peaks  them. — But  notwithftanding,  in  regard  of  tlie  three  others 
ppinions,  it  was  adjui^ed  for  the  4cffrndanty  ^uod  querens  nihil 
fftfi^t  per  iilfymf 

Ran4al  a^ainjl  Wale.  Cah  5. 

A   WRIT  OF  ERROR  was  brought  by  an  infant  to  rcverfe  a  There  muft  be 

judgment  in  audita  querela  in  the  common  pleas  of  a  recog-  *  '<coiid/«v# 
oittiicc  acknowledged  during  his  nonage,  where  he  was  i^^pcfted,  A'^"*'^p"JyV 
and  adjudged  to  be  within  age.    He  thereupon  had  a  fcire  facias  f^^iu  by  an 
<^infl  tl^c  conufce  ;  and  upon  a  nihil  returned,  it  was  adjudged  infant  in  an 
that  the  rccog.izance  (hould  be  void,   and  he  be  difchargcd.  *"*^;*''  f*'^''-« 
Whereupon  this  error  was  brought,  Becaufe  there  ougiit  to  have  a5«n<^*^««^/"f 
^n  two  fcire  facias,  where  a  nihil  is  returned  upon  z  fcire  facias,  ^^^^  ^^• 
?^d  1  pre  feci  returned;  and  for  that  caufe  the  judgment  was  ^^^,  4*60°** 

^VCrfil,  Cro.Car,   \i%. 

DjTcr,  16S.     I.  Salk.  93.  164.       Stra.  1075. 

But  it  was  now  fhewn,  in  regard  tbf  conufor  is  at  prefent  of  An  Ufant  co«. 
Ml  age,  an<J  caunpt  have  a  new  writ  of  audita  querela  to  be  in?  ^^^^^  c*""« 
frcQcd,  that  be  may  have  a  new  vnrit  comprehending  the  iirfl  in-  ^l^r^^^''' 
fptaioa  and  the  judgment  thereupon,  and  the  caufp  of  rehearfal  comei  of  age, 
fccrcof  J  and  upon  all  the  matter  to  pray  to  be  relieved. — And  fo  to  rcvcrfc  a  fti- 

^^i  but !«  may  bjve  a  oertifiMU  Qt  t^i  former  i^{MiVB*    X*Qit«  231,     Co.  VyU  3S0.    Cro.  Iliz.  20S. 

was 
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was  the  opinion  of  the  Court.     Wherefore  they  appointed  that 
he  might  file  a  new  writ  accordingly. 

ca«««»  Saffyn  aga'wjl  Adamsv 

Trinity  Term,  4^'E/iz,     Roll  \  2^2 » 

A  grtnt  of  •!»-  "n  EPLEVIN.  Upon  a  foecial  verdift,  the  cafe  wa«:,  Tliat  th« 
mia  h<ma  et  ea>  iX  ^^\^q^  of  B.  Tuade  a  lealc  fof  years  determinable  upon  the  life 
2^\%'''-^^(f^  oiKillmay,  and  afterwards  in  29.  Hfv,  8.  let  the  land  for  eighty 
thcimcrcft^of  y^?'^*  ^o  begin  after  the  determination  of  the  firft  term.  King 
a  rcrm.  Htnry  the  eighth,  having  afterwards  the  reverfioh,  grants  it   to 

S.  C.  c.Cd  iz«.  Sentleger  in  fee.  The  iirft  leafe  expires  :  SentUgery  tlie  grantee  of 
«.Roli.  Abr.  58.  the  rcverfion,  enters.  The  fecond  leflec  before  entry  grants  omnia 
4.  Leon.  la.  bio»a  tt  cfitalla  in  cujhd'ra  feu  pojfcffion^  fun  exijlcntia^  fru  in  cu/hdia  of 
1.  Leon.  163.  ^ny  other.  Afterwards,'  before  any  entry  by  the  itcond  ieflec  or 
*^Leon  I  ^*^  grantee,  Scntliger  makes  a  feofFmcnt  in  fee,  and  levies  a  iinc 
Comb.  64.  '  y^'ith  proclamations  ;  tlie  five  years  expire :  the  queltion  wa<, 
tit.  Rep.  18.  Whether  by  this  fine  this  fecond  Icafc  (which  was  but  the  intcreit 
Skin.  555.  Qt^  term)  be  l«rred? 
Carth.  100.  j^^^  jj  ^,jjj,  j-efoivcd,  FiRST,  tliat  by  this  gift  of  omnia  bona  et 

catiflla  in  a*frodiu  fua^  l^c.  this  intereft  of  the  term  well  paflcd. 
If  a  Icafein/i.-  SECONDLY,  WALiMSLEY  and  Daniel  held,  that  the  fine  was 
4u,o  c^mencc  ,^ot  any  bar ;  for  although  they  all  agreed,  that  if  one  hath  a 
cd^^lnd  bcio!c'  ^^^^^  ^'^  poiFcffion,  and  be  oufted  by  him  in  reverfion,  or  a  ftran- 
the  five  years  g^r,  fo  tiiat  his  term  is  turned  into  a  right,  if  a  fine  with  pro- 
exp'.rc,  it  fluu  clamations  be  levied  of  the  land,  and  five  years  pafs  without 
t.cb«rred,  if  claim„  that  it  fliall  bar  ;  yet  when  a  term  is  to  begin  at  a  future 
not  ciaiiHtfd.  j^^.^  ,,^^^jj  ^j^^  jg^j,^  enters  he  cannot  be  oufted,  and  he  is  always 
s.c.  5.  Co.  123. /^.v*//;' in  pcdcfllon,  and  it  is  well  gran  table  over.  And  of  that 
1.  Lev.  270.  wl.ercof  one  is  in  polfcllion  as  of  rent  or  common,  &c.  a  fine  fliall 
c^^'r^''^sb'  ^'•'^'^^  ^^^'^^'  him;  aiid  this  point  of  the  intereft  of  a  term  was  ad- 
i\con.^o. .  jv:dgcJ  in  jVLibachfias  Ttim,  21.  and  22.  I^Jiz,  in  B.R.  iaSancUrs, 
3.  ?.!ori,  I  s.     *:'.  Stanford  («},  that  it  was  not  barred  by  fuch  a  fine, 

3.    CY.n.    r  j:.  35^.       L<i.  Rjy.  179.     3.  Eac.  Abr.  446,  447. 

A  kafci;»/'ufi#..  It  was  a!fo  faid,  that  thi?  fine  is^of  the  franktenemcnt,  and  this 
fJv  T Viilc  and  ^^'^"^*  *^  ^^  another  thing  of  another  nature,  and  therefore  not  Ic- 
ftve Vats'  non-  ^^'^^  trereof ;  and  the  leflbr  did  not  any  wrong  by  his  feofFmcnt 
ci»i'n  b;fore  or  fin?,  and  tiicrc^bre  there  needed  not  any  claim,  but  it  is  always 
lire  t.rni  Com.  favcd  to  him  :  wheiefoie  they  held  that  this  fine  is  not  any  bar. 


mcr.ccj 


K^ii.  3:1.  R"t  Akde.isok,  M'arrerton,  and  Kingsmil,  e  conira  :  for 

Cr.  Lir  46  b.  ^^'*^  ftatute  ih)  extr^nds  to  the  intereft  of  a  term  exprcfly ;  for  they 
5  c  .~ti4. .-\.  be  one  eqi:ai  mifcliicf;  as  a  fcepinc;  leafe  of  a  thoufand  years 
c-u  c.r.  no.  fhall  hind  the  purchafor  as  well  as  a  fleeping  right  or  title;'  and 
^.  c<j.  t-:;  theitfore  there  is  a<?  rrrcat  rcafon  to  bar  it  as  any  other  right; 
j^jj..^'," '  ^'^^"  and  it  is  not  like  to  rent  or  cr^imon  ;  for  a  term  is  an  in- 
F.A*.;!-.  tcreft  in  the  land  whereof  t!>e  fiiie  is  levied;  but  the  others 
t.iik.  2IC.  are  collate: al,  and  the  ^ne  i<;  not  levied  of  t)iem  Rut  4 
S^cp,'rcuch.i2.  fjj.Jp  levied  before  the  bcsinninr;  of  a  term  Ihall  not  bind, 
^_^'"'"  '^'^'    if  h-   makes  his   claim    wiriiin  live   years  after  his   title  comts 

7.     Criiifs  on  Fin?f,   ly^.   213.     a.  \^i!f.  17.  242. 

;.4;  5.  Co.  x»3,  (^>  4,  ii^ai.  7.  c.  34. 


2$ 

a.^ac. -.br.5^3.     :.  Ta:.  Abr.  4.47.     Cmirs  on  Fin??,   i   i.   213.     a.  Wi!f.  17.  242 


Hilary  Term,  2.  Jic.  I;-    In  B.  IC.  ^^ 

h  tffe ;  but  if  he  makes  it  not  withinfivc  years  after,  he  mall  be  bar-  SArf  vw 
rea.  And  whereas  it  was  faid  that  he  is  always  in  pofTeflion,  that  ^^''J^ 
is  not  fo  J  for  he  cannot  maintain  an  ejeftment  or  trefpafs  with- 
out entry;  and  the  ftatutc  which  mentions  intcrell  efpecially 
mends  thereto;  for  if  he  enters  after  the  term  commenced,  an^i 
be  oufted,  then  it  is  not  any  intereft  in  him,  but  a  right.  And  n<s 
to  StanforiCs  Cafiy  it  wa»  upoi>  anotlier  rcafoa ;  tor  there,  he  wh-^ 
hid  the  future  iiuereft  died  ;  the  lirll  termcxpired,  the  leflbr  enter* 
and  levies  a  fine  with  proclamations  before  any  admin illratioa 
committed  ;  the  five  years  pafled,  and  after  admin  i  ft  ration  was 
glinted,  thequeftionwas,  Whether  the  adminiftrator  IhouW  have 
five  years  ?  and  refoived  that  he  (hould  ;  for  none  had  title  of  entry 
bci'ore  ;  which  differs  much  from  this  cafe. — And  Warbertow 
fiid,  that  he  had  fe^n  the  Reading  of  C  atlin  ;  where  he  with  di- 
ners others  hcJd,  tliat  fuch  an  intereft  is  prefently  barred,  if  he 
doth  not  make  his  claim. 

Afterwards,  in  Eajler  Term^  y  Jac.  i-  they  gave  judgment 
accordingly  (againft  the  opinion  of  Walmsley  aiid  Daniel), 
that  the  fine  was  a  bar. 

Loves  a^ahijl  Goddar  J.  ^'^^'^  A 

Trimfy  Term,  z.  Jac,  I.     Roll  <)^Cf 
TpRESPASS.   Upon  a  fpecial  verdift,  the  cafe  vYas,  Leonard Lovti  On  a  de»ife  t<> 
■^    being  feifed  in  fee,   deviled  ir  ta  7'ho>mas  Loves  his-eldeil:  fon,  -^-  »nfa'^  mahr^ 
and  his  heirs  males  of  his  body,  from  and  after  his  deccafe  for  five  ^^''*'^^*|^  ^^*^y^ 
hundred  years,  upon  condition  he  Ihould  allow  all  his  grants  and  mijc  of  hL'bot 
cftates  made  by  him :  ''  provided  always,  that  if  my  faid  foil  dy,  fhaM  aJun 
*'  Thomasy   or  any  heir  male  of  his  body,  alien,  give  or  grant  tht  other  man  lor 
**  premifes,  or  any  part  thereof,  otherwife  than  to  leafe,  demife,  >«««  ^ttcnmrw 
**  or  grant  the  fame,  or  any  part  thereof,  to  any  pcrfon  or  perfons,  that  then^In  tha 
"  for  any  number  of  years  as  fhall  determine  upon  the  deaths  of  premife*  forde- 
*'  any  three  pcrfons,  or  upon  the  death  of  any  four  perfons  to  be  fault  of  fuch  if- 
•*  named  within  the  fame  leafe,  whereupon  the  old  rents  fhall  be  ^"«  "^^^^  ^^  ^^ 
*|  refcrved,  that  then  all  the  premifes  for  default  of  fuch  iffue  males  n,"i?J^ah?ned! 
*'  of  the  body  of  ti^e  faid  Thimcis  Loz'e^\  or  fb  much  thereof  as  (hall  ihall  reniain7(> 
"be  aliened,    leafed    otheiwife    tlum  as    aforcfaid,    by   the  faid  i;.  in  taii  maic^ 
''^  Thomas  Loves,  or  any  his  iifue  males,  immediately  upon  every  i^-''^- "i-^kc  a 
**orany  fuch  alienation  or  leafe  of  the  premifes,  or   any  ^^xi^^^^  ^^^  i^oo 
*'  thereof,  contrary  to  the  true  meaning  of  thefe  prcfents,  Ihall  re-  JlYhout  iffue* 
**niain  and  come  to  mv  fon  ff'il/ia?n  Lozes  and  the  heirs  males  of  m..ic,  leavinjja 
^'  his  body."    Leonard  Lcves,  the  teftator,  dies  :  Thomas  Loves,  the  a  <Ja«jihter,  ycc 
^evifce,  enters,  and  makes  a  leafe  for  a  thoufand  vears  to  Jiicbard  ^^^  ^^^"'^'^^^^ ^ 
Mrr,  and  dies  witliout  iffuc  male,  having  iffue  Jajie  Goddard,  the  ^^^^^X^',^'* 
defendant,  who  entered  :  JV^lHam  Loves  enters  as  in  remainder  de-  tion  bcing^con- 

Vlfedtohim.  ^  .    dition:iiupon^ 

The  queftion  was,    Whether  his  entry  was  lawful, or  no  ?  f*>''"S  wuhouc 

Alter  argvHnent  at  the  bar  by  the  Serjeants,  it  was  argued  /ir/a-  ting  concil^  tJ 
Urn  by  all  the  Jufticcs  ;  who  agreed,  tnat  it  was  an  eftate  tail,  and  the  condition,  ir 
no  term;  for  fo  it  appears  to  be  the  in4:ent  of  the  devifor,  which  is  repugnant  anrf 
ought  to  be  maintained  if  it  Hands  with  law  ;  for  it  is  devifed  to  ''f<^*^^^f^^^ 
l^iraand  the  heirs  males  of  his  body,  and  that  if  he  died  without  ^';;;;";;;.,^^^^^^ 
iSue'malc  of  his  body,  &c.  that  it  mould  remain:  and  thecondi-^  the  ahcnation  d 

.  Ihc  intail. 

'•C.  Moor,  772^     S.  C.  TO.  Co,  78.     S.  C.  i.  Rdl.  Abr,  741.     S.C,  2.  BrowDLioj.     b.  C.  2,  Bulft^ 

»i''   Raym.  144.     i.  Terra  R«p.  146. 
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tovct       tioil,  that  he  (hould  not  alieni  Ihews  his  intent ;  which  being  in  fl. 
4^»hjl       willy  all  the  words  ought  to  be  conftrued  together  for  the  uphold-^ 
CoPBAft^.    ing  the  devifor's  intent:  and  therefore  the  words  **  for  five  hun- 
**  dred  years"  are  void»  as  Warbertoh  and  Andcrsov  held  in  I 
their  arguments. 

But  Daniel  and  WalmsLey  faid,  that  it  fhall  not  be  merely 
void,  but  (hall  be  conftrued  to  this  pnrpofe :  That  the  eftate  (hall  be  > 
determined  when  the  five  hundred  years  are  expired,  viz.  that  they 
ihall  be  tenants  in  tail  for  five  hunarod  years ;  as  aii  eftate  tail  may 
be  limited  to  continue  for  three  defccnts,  as  19*  JJl  is.  Alfo,  if 
it  (hould  not  be  conftrued  to  bean  eftate  tail,  but  a  term,  it  fhould 
be  extinguilhed  by  the  defcent  of  the  inheritance ;  which  never 
was  the  mtent  of  the  devifor^  that  that  which  began  by  his  death, 
fhould  inftantly  be  deftroyed  by  his  death  t  wherefore,  being  in  & 
will,  there  ought  to  be  a  favourable  ^onftruAion  made  for  the  up* 
holding  thereof,  if  not  repugnant  to  law;  but  if  fuch  a  limitation 
had  been  in  a  deed,  it  had  been  but  a  term. 

But  Daniel,  KiNcsMiLi  and  Anderson,  argued  for  the  de- 
fendant, that  fViUiam  Loves  had  not  any  remainder ;  for  it  is  not 
limited  to  him,  but  upon  a  dying  without  ilTue,  sknd  an  alienation 
againft:  the  condition  ;  fo  it  is  a  conditional  limitation,  which  is 
void  and  repugnant,  to  make  a  remainder  to  commence  after  the 
alienation  of  an  entail. 

Daniel  held,  that  this  Icafe  for  a  thoufand  years  is  not  any 
breach  of  the  condition  ;  becaufe,  being  made  by  tenant  in  tail,  it 
determines  by  his  death  ;  fo  as  it  is  not  to  continue  longer  than 
the  eftate,  for  it  determines  upon  one  life. — Walmsley  was  of 
that  opinion  in  diis  point. 

But  Warberton  €  contra  herein  ;  for  the  limitation  ought  to 
be  by  the  words  of  the  condition,  by  the  exprefs  words  in  the  Icafe  i 
and  oecaufc  a  life  is  to  endure,  and  not  to  be  limited  by  many 
years,  and  to  be  determined  by  matter  in  law,  or  ex  pofifaRo  upon 
a  life,  that  will  not  ferve. 

But  Walmsley  and  Warberton  held,  that  it  is  an  exprefs 
limitation  of  the  entail  and  of  the  remainder  expedant  thereupon, 
and  not  to  beein  upon  the  alienation,  as  is  pretended  :  wherefore, 
the  eftate  tail  being  Ipent,  JVilliam  Loves  hatli  a  good  eftate  in  re* 
mainder,and  may  mamtaiu  thea£lion.  But,  notwrithftanding  their 
opinion,  it  was  adjudged  by  the  otlier  three  Juftice^  for  the  de« 
fcadant  {0). 

{a\  Iq  Eafter  Term,  3.  Jao.  i.  the  pUio*  demlfe  by  Ltmmri  Lntt^  the  Ton  of  JJIl* 

tiff  biought  a  writ  of  error  upon  this  judg-  Uam  Loves^  agaliill  the  daughter  of  tham/ts 

RMoc  in  the  kiiig*t  bench,  end  the  cafe  was  lA94t^  and  after  freq««n|(  arcumeiit  upon 

argued  feveral  times  in  the  Trinity  and  a  fpecUl  verdift,  ir  «raa  in  laiter  Teroi, 

Michaelmas  Terms  following,  and  at  length,  tx.  Jac.  1 .  concluded  that  JadgiBeat  fhould 

hy  the  unanimous  opinion  of  all  the  Judges,  be  given  againft  the  plaintifT,  becaufe  th« 

the  fifA  }udgment  was  lETsas^D.     S.  C.  entry  of  the  faid  Ltfmard  Umtt  waa  not 

Moor,  772.  774.-i^But  in  Trinity  Term,  lawful.     S.C.20.CQ*  Sa«a* 


a.  Jac  u  an  eje^oitot  was  brought  on  * 


Eafber 


Eafter  Term,  ** 

3.  Jac.  I.     In  the  King's  Bench. 
Sir  John  Popham,  Knt.  Chief  Jtiftice. 
Sir  EMwatd  Fenner,  Knt. 
Sir  Francis  (lawdy,  Knt.  ^  Juftices. 


\  J4 
t.       f  -^  ^ 


Sir  Chriftophcr  Yelverton,  Knt. 
Sir  David  Williams,  Knt. 

Sir  Edward  Coke,  Knt.  Attorney  General. 

Sir  John  Doderidge,  Knt.  Solicitor  General. 

-1 — I 1 1 

Farchild  againji  Gayrc*  ,  Cask  i, 

TRESPASS-    Upon  2  fpecial  vcrdift,  the  cafe  was,  The  de-  a  donative 
fcndant  being  incumbent  of  the  re£tory  of  Billu^  being  a  chuich  \%kM^ 
donative  (and  Calmady  and  one  Richard  Gape  having  the  »"^ **»▼«*- 
donation  thereof),  made  an  inftruracnt,  whereby  he  conceffit  et  r*-  r"*^!J^  *?* 
Jifrnavit  to  Calmady^  tt  omnibus  ad  qu9s  tn  hac  parte  pirtnint  adacceptan-  whom  the  in* 
dum  eccUfiam  foam  dn  Bellu  frad't^i.    and  tliereupon  the  two  pa-  cumftcnt  mvf 
trons  gave  it  to  the  plaintiff*,  who,  being  difturbed  by  the  defen-  refign  the  free- 
dant  (who  fappofed  this  refignation  to  be  void),  brought  trefpafs.  *'°''^  >  »>«tif  cht 
—And  itwas  moved,  Whether  the  refignation  of  a  donative  church  SiTin^i^^nitu 
can  be  to  the  donor,  or  how  it  might  be  departed  with  f— And  all  tution  and  ioc 
THE  Court  held,  that  this,  being  a  donitivc,  began  only  by  the  <Hiaioii  enfuc*, 
foundation  and  ereftion  of  the  donor,  and  he  hath  the  folc  vifita-  •*  »«for  cyw  a*> 
tionand  correaion  (^i),   and  the  ordinaiy  nothing  to  do  there- jT^*  P'**^**" 
with  :  and  as  he  comes  in  by  him,  fo  he  may  rcftore  it  to  him  j  iioji.517. 
lor  mum^uodqut  e^dem  modo  quo  cMgatum  eft  diffolvitur.     And  *!•  y  1    §^ 
though  the  prefentee,  when  he  is  in,  hath  the  freehold,  yet  he  may  |^^^,  ni- 
revcft  it  by  his  refignation,  without  any  other  ceremony :  and  thecn.  uu  344. 
ordinary  Bath  nothing  to  do  thenein  ;  for  admilTion  and  inftitik-  ftJloii.Abr.34ft 
tion  i?  not  requifite  in  cafe  of  a  donative :  but  if  to  fuch  adonative  ^-  ^"X-  8* 


kis  incumbency.  ,^XT.  jones.yc. 

I.  Wilf.  X06.     B.  R.  H.  1,8.     I .  Burr.  200v    cowp.  jw. 

Secondly,  It  was  moved;  Whether  this  refignation  to  one  of  if  tJwre  be  tw^^ 
the  founders  only  be  good? — And  refolved  that  it  was  ;  for  it  enures  patron$  ofado« 
to  both,  as  a  furrender  Ihall  do^  efpecially  when  they  both  confent  "*".^»  ■  '^^K- 
thereto,  and  grant  it  de  nvoo,  as  here  they  did.  ""^^x^^^^t 

of  ttic  orhcr,  ii  good.     Poft.  476.     Yclv.  6t.     Co.  Lit.  192.  -01. 

THtn.DLY,  It  was  moved  by  Doderidge,  that  this  refignation  a  refignation  rf" 
is  At  Hclefia  \  and  here  the  aftion  is  brought  for  the  lands,  wliich  •  donative,  in 
paffcd  not  by  fuch  refignation  :  as  if  kflee  of  a  manor  will  furrcn-  ^'^^^^l^.j'J^^/^L*' 
<icTthcfciteof  the  manor  orcapital-houfe,  the  rcfiduc  of  the  manor  ^^^l^^^l^ ^i^. 
l>affeth  not. — But  all  the  Court  held,  that  the  refignation  ex-  urds  lo  a'li  the 
tcadito  all  tlie  poflTeflions  ;  for  as  the  donation  to  the  church  ex-  pciai:n".ons  of  iu 

See  1.  Geo.  i.  «.  lo.  f.  6.  ^"^^^  ^*- 

tends 
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Fahchild     tthds  to  invcft  him  with  all  the  pollcflions,  fo  the  rcfignation  there- 

•r"*"/        of  extends  to  all  the  pofleffions  of  the  church. 
Gaykc;  * 

In  >  fpeciai  ver-  Aiid  aithorugh  it  was  objefted,  th^  it  is  not  here  found,  thafthe 
dia,  incident  donors  accepted  of  thfc  rcfignation  ;  and  fo  thfere  is  not  any  reifig- 
and  nec?flary  j^^tion  found  ; — THE  CouRT  hcld  that,  it  being  in  i  fpecial  .ver- 
ft^?h^intc^.  dift,.all  neceflkrycirc^mftanceilhall  be  intended  :  but  becalife  the 
ed.  verdict  concludes  upon,  a  prccifc  point,  that  if  the  rcfignation  be 

roa.  437.  445.  good,  then  they  find  for  the  plaintiff,  &Ci  the  Court  Ihall  not 
5^^-  doubt  of  more  than  the  jury  doubted. — Wherefore  it  was  adjudged 

jj.  Co.  51.        for  the  plaintifi\. 

Kob.  261. 

5.Crf.97.   Cro.  Car.  21,130.392.45$.    5.Com.  Dig;  170.    Cowp;Si6.    i.  Term  Rep.  141:    i.Term 

Rep. 666. 

Ca4k  u  Devils  againft  Clerk; 

Hilary  Term^  43.  Elix.  Roll  52S. 
In  dcbtonbond,  T^RkOR  of  a  judgment  in  tlie  king's  bencli.  The  Error  affign^S 
•nd  the  general  XLi  ^^g^  Becaulc,  in  debt  upon  an  obligation,  thedefcndant  pleaded^ 
^""^^^'^''noneflfanimy''  and  afterwards,  *•  relUla  veri'ficatmie,'' conkfkd 
n:iinqui{hes  his  the  a^ion ;  and  the  judgment  was,  "  in  mifericordla^'^  where  It 
plea, the judg-  Ihould  be  ^^  caplatur^^  becaufe  he  once  denied  his  deed;  fo  he 
nwt(haiibc«w  ought  to  be  fined  to  the  king.     Vide  33.  Htmb.  9.  Edw.  4.  pL  12. 

•4»^-  Gawdy  was  of  that  opinion.     But  FfeNNfeR  arid  Willi amx 

t.RoU*Ab.2«4*  e  contra ;  becaufe  a  fine  is  not  payable  but  where  he  denies  his  deed> 

s.  Co.  60^  g     and  it  is  found  againft  him  upon  his  falfe  pled,  and  the  jurors  arc 

^.laund.*  i^tl  troubled  with  the  trial  thereof;  therefore,  for  troubling  the  king's 

4.Com.Dig.i79.  court,  and  for  troubling  the  country^  and  the  falfity  of  his  plea; 

a.Bac.  Ab.  514.  he  Ihall  be  fined  and  imprifoiied :  but  when  it  is  not  found  againft 

4»B4C.  Ab.66.  him,  but  he  relinquiihes  his  plea,  he  fhall  be  only  amerced  :  arid  fo 

accordingly  it  was  faid,  that  the  precedents  are  in  this  court,  and 

in  the  court  of  common  pleas. — Wherefore,  ciffteris  JuJHtiariis  ab'-^ 

ftniibus^  the  judgment  was  afilrmed  accordingly. 

By.  x6,  &  17.  Car.  2.  c.  8.   after  vcrdift  pUtuy  ;  or  by  ^fon  that  a  eapiatir  U  en- 

or  confeflion  by  cagnavit  a&ionem  or  rtiiiii  tercri  for  a  mi/tr  ic^rjis^  or  a  mifericorJia  for 

veri/icathM,  no  judgment  fhall  be  ftayecf  a  tapimtur ;  and  by    ^.    Will,    and    Mary^ 

M  reverfcd  for  want  of  a  miferatrdia  or  m-  c.  la.  Che  Mfiss  pro  Jim  is  taken  away. 

Case  3.  Dolphin  agahji  Clerk. 

Venire  factai  T^JECTMENT.  After  vcrdift,  exception  was  taken  In  arfeft 
awarded  before  -L.  of  judgment,  That  the  appearance  and  iflTuc  were  in  Hilary  Tetm^ 
"hllw^lltby  ^-  7^^^  '•  ^"^  ^1^*^  ^^^^  ^'?^  crajiino  Ptirificatioms ;  and  thereupon 
tiie  roll.  was  the  declaration  and  iffue,  and  venire  facias  awarded,  bearing 

Port.  i6a.  44a.  date  23.  January^  ^'Jfc.  i. ;  and  upon  this  a  diftringas  12.  Februarys 
45^*  fo  that  the  v€nire  facias  was  awarded  before  the  appearance  and  de- 

Vclv.  64.  claration  to  try  the  iflTue  in  the  fame  a£tion  ;  which  cannot  b6 

Cro.  Elii.  554.  good. — The  Covrt  held,  that  it  was  amendable  ;  for  the  roll  is 
^'^•^'g'3^'5o-  the  warrant  of  the  venire  facias^  which  being  variant  from  it,  the 
i»Com.t)ig.3i6.  fS/?^  thereof  Ihall  be  amended,  to  be  fubfequent  to  the  iffue 
j.HacAh*  273.  joined. 

^tra.  13S. 

Cowp.407. 84t.    Doagl.  X14,  1x5.     I.  Terra  Rep^  ySx* 

And 
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And  whereas  the  tefle  was  the  2  3d  Januai-y^  which  was  Sunday  f  fb     Doifhih 
not  eliesjuridicus)^  it  was  held,  that  it  alio  Ihould  be  amended,  for        *f*"!^ 
it  is  but  the  default  of  the  cjerk,  and  mifawarding  of  the  procefs  j 
which  is  aided  by  the  ftatutes  of  32.  Hen.  8.  c.  30.  and  18.  Eii%.  ^  vwiVt  datisl 
c.  14.— Wherefore,  notwithftanding  thcfe  objcttions,  >t  was  ad- ^^^^^^^*' 
judged  for  the  plaintiff,  Poft.  ^k^C 

Dyer,  lOT,    I,  Com,  Dig.  31^.    Cowp.  ^%y    1.  TcTmHep.  7S3, 


See  alio  4,  &  j.  Ann,  c,  x6« 

^ir  George  Moor  againJl'Vo^tr: 


Casi  4, 


ACTION  FOR  WORDS.    Whereas  fuch  a  fuit  was  depending  To  fay  of  a 
in  chancery  betwixt  the  defendant  and  one  King ;  and  in  that  f^X'^xaX 
fuit  a  commiilion  was  aws^rdcd  to  the  plaintiff,  and  to  three  others  nation*  of  vScI 
there  named  by  the  afient  of  liie  parties,  aJ  examlnandum  tefies^  it  neflVs  ihac  he 
fudiendumy  et  Urminandkm^  if  they  could,  by  the  affent'of  the  par-  h^ih  uken 
tics,  and  if  they  could  not,  to  certify  their  doings,  &c.;  that  the  ^''^^^  f«wv 
defendant  faid  of  the  plaintiff  theft  word^ :  "  Sir  George  Moor  is  a  ^j^^,  u  aS 
"  corrqpt  man,^and  hath  taken  bribes  oi  Richard  King**  {innuende^  able, 
that  he   hath  taken  bribes  of  Richard  King  for  executing  that  ^  j^^j,  ^y^  ^ 
coniroiffion)i  tt  ulterlus  dlxlt^  that    **  Rkbard  King  hath  fet  Sir  YtW.iz.  * 
'^  Gtpfrgf  AIoBT  on  horfeback  with  his  bribes  to  pervert  juft ice  and  9.  Co.  71. 
"  equity  ''     The  defendant  pleaded  not  guilty )   and  it  was  found  ^'ai«i™.  67- 
for  the  phintiff,  and  one  hundred  pounds  damages,  ^  Raf  Ab*^^*' 

It  was  now  nfoved  in  arreft  of  judgment,  that  an  aftion  lay  not  i.  Hawk.  pic. 
f*>rthefe  words  :  for  it  is  not  fhewn  that  he  executed  this  commif-  3«2«  3»4- 
fion,  or  examined  any  witnefles,  or  that  he  was  fworn  to  execute  ^**^jif^%     ' 
any  fuch  comraiflion  ;  and  therefqre  he  is  i^ot  punifhable  if  he  mif-  ^'       '  M» 
cjce^ute  it  ;  nor  is  it  fhewn  that  it  was  returned. 

Williams,  Juftlce^  was  ofopinion^that  the  aftion  lies  not  \  be- 
caufc  he  is  bqt  a  voluntary  conimiflioner  chofen  by  affcrnt  pf  the 
parties,  and  but  in  nature  of  an  arbitrator,  and  ^s  not  any  Judge^ 
who  hath  taken  any  path,  nor  any  public  officer* 

But  PoPHAM,  Chief  Juftlcey  Gawdy,  Fenner,  and  Yelver- 
ToN,  i  contra:  for  although  he  is  not  fworn  to  execute  duly  the 
faid  commiilion,  yet,  having  the  king's  commiffion  to  execute,  it  is 
a  matter  wherewith  he  is  intrufted  ;  and  if  he  take  bribes  for  the. 
executing  thereof,  it  is  a  breach  of  the  truft  repofed  in  him ;  and  is 
fo  great  an  offence  that  he  may  be  ii\difted  j^nd  fined  by  the  comnwu^ 
law,  as  PoPHAMfaid, 

They  all  held  it  to  be  Aich  an  oflfknce,  f6r  which  be  i«  pu- 
nifhable in  the  ftar-chamber,  and  defcrves  to  be  put  out  of  every 
a)pimii^on ;  and  there  cannot  be  any  greater  ftander  to  a  perfon  of' 
reputation,  than  to  affirm  that  he  takes  bribes  to  pervert  juftic^  an<i 
quity. — Wherefore  it  was  adjudged  for  the  plaintiff, 

Robins  againji  Hildredon^  «a««S^ 

Michaelmas  Term t   a.TVir.  1.     Roll      ^ 
A  CnON  FOR  WORDS:  *«  Thou  art^  thievhh  knave,  and SJ»ndcroua 
^^  "haft  ftolcn  my  wood.'*    Afkerverdift  for  the  plaintiff,  upon  ^^^^^^'^'J;^ 
^ot  guilty  pleaded,  and  twenty  marks  damages,  it  was  moved,  that  ^hei^*i^nwxt.* 

Aotei  ^  Foft.  114. 1^6.  loj,  ji4«  5%^^ 

fno.jAO,  F  the 
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RowKi      the  afljon  lay  not;  for  the  words  "  thievifh  knave"  will  not  bear 

«J^''!/'       an  aftion,  for  it  is  hut  an  adje^live  to  "  knave :"  and  the  word^, 

HiLDR^DOji.  ,,  ^j^Q^  j^^^  Qiolch^  ray  ,wood,'*  are  not  aaionable  ;  for  ftealing  of 

ydv.  151.        wood  may  be  intended  growing  wood,  and  tlicn  it  is  not  any  fe- 

HoK   -  3^1.    lony,  and  fo  no  caufe  of  a£Hon. 

51.  70.  73.  '  B^t  it  was  afterward  moved  again  for  the  plaintiiF,that  the aftion 
a,Ro«.flLep.44o.  was  well  brought ;  for  the  words,  *'  thou  haft  ftolen  my  wood," 
Jones,  43.  fhall  be  intcnocd  and  be  taken  in  malam  partem^  that  he  ftole  wood 
^1^  69s*  felled  ;  for  it  is  not  wood  as  long  as  it  is  growing :  alfo,  by  the^a- 
*^"  *^  '  tutc  43.  Eliz.  c.  7.  if  one  fteals  wood  which  is  growing,*  he  is  to  be 
*  '       punifhed  by  whipping  •  for  which  caufe  it  is  a  great  flander, 

•  :*t  .  FsNNER  and  Yelverton  were  of  tliat  opinion. 

But  PoPH AM,  Gawdy,  and  Williams,  i  contra^  that  the  a©- 
,  .  tion  lies  not :  for  although  it  be  faid  that  he  is  a  thief,  yet  being 

cj^upled  with  the -words,  fubfequent,  which  expound  it  to  ^wo 
felony;  thofe  Words  will  not  maintain  an  a£tion.  But  if  he  had 
faid  that  he  was  a  thief  generally,  without  more,  it  would  have 
been  aftionable.  The  words  **  and  thou  haft  ftolen  my  wood," 
are-all  one  as  if  he  had  feid,  "for  thou  haft  ftolen  my  wood/* 
which  is  nrH  felony,  unlefs  it  be  fhewn  to  be  wood  felled,  no 
more  than  if  he  had  faid,  **  thou  haft  ftolen  my  apples,"  which  arc 
intended  growing,  &c. ;  which  cannot  be  felony,  and  then  not  ac- 
tionable.— Wherefore,  for  the  opinion  of  the  three  f^iid  Ji^ftices,  it 
was  adjudged  for  the  defendant. 


CASf  6.  ^        •         Palmer -^^^jz/^^  Wilders. 

-     Eafler  Term,  44.  Elix.     Roll  144,  • 

Thtvahrma^  INTRUSION  in  maritagio  non  fatlsfaflo  :  and  doth  not  alledgc 
rita^n  wasdwc  1  ^      tender.     It  was  thereupon  demurred  upon  the  declaration. 

tftf  m«r<;<ir«;  and  ■'  '  i  .  *  , 

therefore,  in  an  All  THE  CouRT  (cxcept  Gawdy,  who  was  abfent)  refolvcd, 
aai<in  for  the  without  hearing  any  argument,  that  for  the  value  of  the  m^r- 
recovcry  of  it,  it  ^.j^^^  tender  is  not  requifite  ;  for  it  is  due  de  mero  jure  without  any 
I'ary  t^^iicdgV  tender:  and  the  alledging  of  tender  is  but  furplufage,  and  gives  co- 
a  tender  of  mar-  louv  to  travcrfc  it  J  Avlicrcas  it  is  not  ttaverfable.  ride  the  Earl  of 
fh^e ;  for  ihe   Pembroke's  Cafe. 

traverfabie.  W1LLIAM8,  Juftice^  faid,  that  he  had  known  it  to  be  fo  ruled 

Poft.  151.  in-the  common  pleas,'  and  in  the  exchequer. —Wherefore  tla?y 
Yeiv.  50.  g^ve  rule  to  enter  judgment  accordingly,  unlefs,  &c. 

5.  Co.  126.  At  another  day  Stephen^s  moved  to  be  heard  to  argyc  it  fortlic 

^^'g'/^"*  "S- defendant.— Gawd V  faid,  that  he  much  doubted  thereof,  by 
Cro.Car.  50J  Tcafon  of  the  diverfity  of  opiniorw  in  the  books  concerning  the 
».  BL  Com.  70.  queftion. — But  becaufe  the  other  Juftices  had  refolved  it,  they,  witlji- 
^^*  out  further  argument,  adjudged  it  for  tlie  plaintiff. 

See  12.  Car  A  2.  c.  24.  by  which  th«  vahr  wurita^H  is  aboli/hed* 

HViiUam 
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William  Birfon  againjl  John  MandeU  Ca3i  7, 

r\EBT  againft  the  defendant,  as  executor  to  J.  S.     The  defen-  On  ffue  ipmer- 
^^  dant  pleads  **  pUnl  adnumftravh,''     'i^he  pUintifF  replies,  •*  Et  cd,.f  either  of  the 
^'pradifi.  WiLLiilELMUs  dicit  Qwdtradiif.  Willitielmus  baba  "^';"««  Join  the 
-  bona,  ^c  ;  "fo  miftakes  muiam  for  John,     Tiie  ifluc  was  ]o{nti/^;^X ';^;^; ^, 
^'  itpr^dUfta  JOHAKNj:g>w/7/W/'      The  VCrdift   was    found  forn^ai  be  amend. 

the  plaintiff.  ed  after  vcrdift. 

It  was  now  alledged  in  arrcft  of  judgment,  thatbvreafon  of  this  poTro^  587, 
fnjlprjfion,  there  is  not  ^ny  ifiuc  joined,  and  fo  a  RFr.i£AD£a 
oiisrht  to  be  awarded.  I*^'''v^5- 

1,  Cio.E  117.4^5. 

The  Court  held,  that  it  was  but  the  default  of  the  clerk,  and  Cro.e^r.So: 
amendable,  and  a  good  verdift.— \\  hcrefor^  it  was  ^warded  to  he  '^"''-."r- 
juucndcd,  ^nd  adjudged  for  th?  plaintiiF.  Sua '"e^i^  626' 

^043.     $.  Mod.  376.     Covirp.  41  j.     Dougl,  X16.     i.  Term  Rep.  783. 

Worlich  agahijl  Mafly,  &c.  ^^si  8. 

A  UDITA  QUERELA.     Upon  demurrer  tlie  cafe  wsks,  That  if «  pcrfon  bc- 
•^^  one  Edzvard  Burns  was  hound  in  a  llatute  to   IVorllch  in  two  ^""'.^  ^"^^^^"f  ^** 
hundred  pounds,  and  being  taken  in  execution,  brought  an  aud/a  "^l^ ^^^^^!^^!^x 
mirela  in  chancery,  furmifing  the  faid  flat ute  to  be  void  by  the  Tn  dun«*ry!' 
ftatutc  of  ufury  (a);  and  thereupon  found  four  fu  ret  ies  in  chan-"  flW/«if^«w 
eery,  where  every  of  them  was  hound  in  two 
that  the  faid  Edward  Barm  fliould   appear  in  cl 
-Afir^,  foj lowing,    *^  et  ftarct  juri  in  ea  parte  prof ecutM 

to  be  levied  of  their  hiid$  and  chattels,  if  the  faid  Edward  Barn^  *»*tffi'A,'"u' 
appeared  not  at  OHah,  Mich,  in  farm  pnedltia  et  prafcyuretur  cum  •t'peris  ilw^  the 
cffe^u.     Upon  this  furniife  they  were  at  iflue ;   and  being  fcnt[«''«ty^»»"pay 
to  the  king's  beqch  to  be  tried,  it  was  afterwards  there  ^judged,!,  J.^Jj^^^J^'J]^ 
that  the  furmife  was  infufficient  to  difcharge  him;  and  it  was  «*pi4intiffdoe^ 
awarded,  auhd  nihil  capiat  per  breve.     But  he  did  not  render  himfelf ''  not  p«y  it, 
to  theprifox%  of  the  king's  bench,  nor  pay  the  coi\demnation  ;  aid  "  "'?''  profccute 
therefore  a  fcire  fqcias  was  braught  upoix  this  recognizance,  de-  *  J^'^*^  tffe^/^ 
daring  upon  all  this  matter.     Tlie  breach  afligned  wa^s,  Becaufe    "*^'  ^^' 
he  paid  not  this  condemnation,  nor  rendered  hiinfelf  to  prifQ^  ;  ^^T^'^X'  ^^*  ^^» 
/c  nonftethjuriy  Isfc.     And  it  was  hereupon  demurred.  f,  ^'  **•  '°5^ 

^  '  ,  Mpor,  099. 

Godfrey, /«r  the  defendant^  moved,  that  the  breach'waanpt  welj  2.  Co.  16. 
affigned  ;  for  the  recognizance  being  with  a  condition  in  itielf,  he  '•  ^^''.^^199, 
who  will  take  advantage  ought  to  flicw  in  his  aftion  good  caufe  of  ^'^^'  ^ 
breach  :  but  here  the  recognizance  is  not  but  for  appearance,  ct  ad  ^^^         ^^ 
profequend.  cum  effe^u  ;  and  tlicrc  is  not  a  word  that  he  Ihall  ren- 
der himfclf,  or  pay  the  condemnation,  fo  as  the  breach  is  affigned 
of  matter  dehors,  and  not  warranted  by  the  recognizance  :,.  whcre-t 
fore  it  is  not  good. 

But  it  was  thereto  anfwcred,  and  fo  Art  the  Court  refolved,^ 

tiut  the  recognizance  being  ad  comparendum  et  ad  ftandum  juri,  k^c. 

U  is  intended  according  to  the  intention  and  courfe  of  the  court 

tlicrc,  >ybcn  one  in  execution  is  delivered  out  of  prifon  upoi\ 

4^)  te  iIjc  cfl^  .oC  iivns  v.  Worlioh,  Amc,  x^  2,6^ 
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Wo«i.fCK  {uch  foreties,  it  is  not  only  to  appear,  but  if  he  be  condemned  to 
«/«/»//  fatisfy  the  condemnation,  or  to  render  himfclf  to  priibn,  there  to 
^-av,  &c.  i-^ujgji^  jj^  execution  for  the  debt;  and  of  the  courie  of  chancery  in 
fuch  cafe,  it  being  one  of  the  four  principal  courts  of  record  in 
fVeJimmftery  otlier  courts  ought  to  take  notice  :  and  fuch  exppfi- 
tiou  the  words  **  adjlandum  jur't  in  hie  parte*^  ought  to  have  ;  for 
otberwifc  the  party  who  hath  execution  fhould  bt  at  mifchief,  if 
the  recognizance  fhould  be  only  •*  ad  comparendum  et  prgfiqvendum 
cum  effcdiuy^'  which  is  only  to  profecutc  without  being  nonfuited 
or  uiiiig  delay,  which  may  be,  and  yet,  he  being  condemned,  thq 
other  fhall  not  have  any  remedy  for  his  debt ;  which  is  cxprefly 
Sfci.Ter.Rcp.  ?gainft  tlie  intent  of  the  ftatute  of  11.  Hen.  6,  c.  10.  which  was 
C.  B.  468.  made  to  remedy  the  mifchicf,  that  thofc  in  execution  fhould  not 
be  delivered  out  upon  furmifes  without  good.fureties  found  to  the 
party  at  whofe  fuit  he  was  in  execution  to  fatisfy  the  condemna- 
tion, if  they  fhould  not  difcharge  him,  &c.  Tbe  praflicc  aifo 
iince  this  flatute  hath  ever  been  to  find  fureties  in  this  manner  *'  ad 
*^Jiandumjurl**  whicii  is  intended  to  fatisfy  the  condemnation, 
\^  hercfore  the  breach  is  well  afligned :  and  it  was  thereupon 
awarded,  that  judgment  fhould  be  entered  for  the  plaintiff,  unlcfs 
pther  matter  were  fhcwn,  &£, 

^A»»  9»  Sir  Richard  Champernon  againft  Hill, 

Hilary  Term,  2.  Jac,  !•  Roll 

An  aaion  K«  "TNEBT  upon  the  flatute  of  a.  Edw.  6.  c.  13.  for  not  fetting  forth 
on  i.cz.EJw.  ±y  tithes  ;  and  fhews,  th^t  two  parts  of  the  tithes  of  the  place, 

Ufftcllthlcl  ^^'  appertained  to  the  reftory,  and  the  third  part  to  the  vicarage; 

upon  feverai  '  ^nd  that  hc  had  a  leafe  for  years  of  the  reftory,  and  another  leafq 

tiiics.  of  the  vicarage;  and  for  not  fetting  forth  the  tithes,  he  demanded, 

toft.  70. 330.  accordi'jg  to  the  flatute,  the  treble  value.     The  defendant  pleaded 

Moor,  914.  Hon  debet y  and  it  was  found  againfl  him. 

j.B^ownJ.  86.  ^*  ^^'^^  nowalledged  in  arfefl  of  judgment,  that  inafmuch  as  his 
Cro.  tlii.  zoc.  ciule  of  aftion  is  grounded  upon  feverai  Icafes,  he  ought  to  have 
i^Bac.Abr.3j.  brought  feverai  aft ions,  as  his  title  is  feverai. 

But  THE  Court  held,  that  the  aftion  was  well  brought,  in  re- 
garc'  he  had  both  titles  in  him,  and  he  is  to  have  the  entire  tithes : 
ail'!  this  aftion  is  brought  upon  the  /or/,  bccaufe  he  did  not  fctout 
the  tithes. — Wherefore  it  was  adjudged  for  the  plaintiff. 


^AiB  |Q.  Taylor  againft  Chambers. 

Trinity  Term,  %,  Jac,  i.    Roll    . 

A  (hop  in  I-on.  'T'ROVER,  of  a  filk  quilt,  tefler  of  a  bed,  five  filk  curtains,  a  pet- 
^ionhnota        ^     ticoat,  and  a  cloak.     The  defendtnt,  as  to  all  except  the 
Tx J^/ 'cr'^cods  ^^^  '^^  articles,  pleadad  not  guilty  ;  and  as  to  them  he  pleaded,* 
pr!^pcr  to  iu    *  ^^^^  ^^^^  ^'^Y  ^^   London   is   an   ancient  city,  and   that    within 
trad:.  the   fame  is  a  market  every  day    for  all  goods  to  be    fold  Jn 

I. Roll.  Ah  T13.    s.  Roll.  Ab.  iM.      Mpor,  625.  3(60.      5.  Co.  83..    Poph,  84.      i.  Andcr.  344- 
a.  lr./t.  713.     JoneS|  j6^. 


pvcry 


fcafter  Term,  3.  jac.  f ;    in  B,  Rt  ^9 

fcvcry  ^art  of  the  city,  in  every  open  fhop,  cxxry  day,  except  Sun-      '^^^}!^^ 
i/j^j  and  holidays,  betwixt  fun-nfing  and  fun-fettjng,  fo  as  one   c^^^^;^,^ 
ot  the  contraftors  be  a  freeman  ;  and  that  he,  being  a  frceiiiari  of 
the  company  of  mercers,  fuch  a  day.  not  hkingSuni^ay  or  holiday,  Stra,  1187, 
bought  thole  things  in  his  open  (hop,  wherein  he  had  a  long  »•  Wiif.  8. 
time  ufed  to  buy  fuch  wares,  of  one  Hcmy  Ccopfr,  for  fuch  a  fum,  ^'^^^^^^'^ 
and  fo  juftifies  the  coltverfioiij  2!  Hawk,  Kc! 

Upoh  tliis  plea  the  plaintiff  demurred  :  and  upon  the  firft  mo-  *5^ 
tion  at  the  bar,  all  the  Court  conceived  that  the  pJea  was  *'    *™™ 
not  good  ;    for  the  cuftom  is   too  general,    that  every  freeman  • 
might  buy  all  manner  of  wares  in  every  fliop,  &c.  for  then  afcri- 
vener  might  buy  plate  in  his  Ihop,  anci  the  like,  &c.  which  is  not 
realbnabic.     And  here  he  being  of  the  myfterv  of  nicrccrs,  to 
out  petticoats  and  cloaks,  &c.  it  is  not  agreeable  to  his  trade; 
And  PoPHAM  faid,  that  it  had  been  refolved,  that  fuch  cuftom 
being  found  by  a  fpecial  vcrdift  was  uhreafonablei — Wherefore  it 
was  adjudged  tor  the  plaintiff. 

See  I.  JiCw  I.  c  Ai; 

Egles  dgatnft  Vale;  Cah  ti. 

Rafter  Term,  i .  Jac,  i .     Roll  1 3  i  * 

IpkkOR  of  a  judgment  given  in  Coventry  in  TLnajjfuMpJit.  tf  ^vro  peribnt 

The  first  Error  afligncd  was,  Fbr  that  the  plaintiff  de-  a^d''^]^^'"^' 
clarcs.  Whereas  the  plaintiff  and  defendant,  4.  March^  43.  EU%.  their  accounts 
:iccounted  together  for  divers  fums  of  money  received  by  the  de-  an  mffump/ii 
fendiint,  and  the  defendant  was  found  to  be  in  arrear  ten  pounds ;  ^J^^  *»"  againft 
that  the  defendant,  in  eonfideration  thereof,  aflumed  to  pay  thit  **h'"h'^'''^  *'^** 
ten  pounds  on  the  19th  oi  March  following,  and  alledgeth  in  faft  Poft/ !|!^ 
that  he  had   not  paid;   whereupon    he   brought  that    ^ftioa: 
whereas  there  is  not  any  confideration  nor  caul?  to  ground  fuch  J^^'J^'      ^ 
an  aftion  ;  for  the  being  fouild  in  arrear  is  not  any  caufe  to  make  i.  Roii.*Ab^  7/ 
a  fpecial  promifc;  nor  is  there  any  thing  done  on  the  plaintifTs  i  Buirt.  20s/ 
part  whereupon  this  promife  ihould  be  grounded,  vi%%  the  for-  ^^^'  9. 
bearing  of  the  fuit,  or  any  fuch  thing.— ^^^  non  allocatur  \  for^g^P**5<^**94- 
the  debt  itfclf,  without  other  fpecial  caufc»  is  fufEcient  to  ground  i.Tcr.Rep.490. 
thcaftiom  *     '  n'«479« 

A  SECOND  ^RkOR  affigned  was,  Bcclufe  he  declared  to  his  da-  A  jury  may  tf. 
inagc  of  ten  pounds,  and,  upqn  non  affumpfit  pleaded,  the  jury  af*  ^^^  damages  »■ 
fcfs  damages  to  ten  pounds,  ».rtd  eofts  to  thirteen   (hillings  and  J"  **  ^"??^ 
four-pence  ;  fo  that  the  damages  and  cofts  affcfled  bv  the  jury  ex-  w!ft/bryaid 
cced  the  damages  whereof  the  plaintiff  counts,  and  judgment  is  that  fuai, 
given  accordingly ;  which  is  error. — Sed  non  allocatur ;  tor  if  the  P^^-  a79*  410. 
colis  had  exceeded  the  datnages  whereof  the  plaintiff  counts,  yet  Yclv.  70. 
it  would  not  have  been  not  error  ;  for  although  the  entry  is  al-  '  Rw'i.Ab.578, 
ways  of  damages  and  cofls  by  the  name  of  damages,  yet  they  are  If-^'^-  "6»«"7* 
diftina:  and  even  if  the- jury  had  found  more  damages  than  thc^^c^^'pf^' 

G'  ntiff  counts,  and  judgment  had  been  given,  although  that  eii. 
bcci\  erroneous,  yet  in  finding  more  cofts  than  the  damages  saik.  ao;. 

Dougl.  376.751. 
2.  Termllep.3SS, 

F  3  amounted 


?6  £after  Term,  3.  jac.  i;  •  fn  C.  5. 

tntts       Rhioiiritcd  to  (for  it  may  be  that  the  colls  of  fuit  through  Iprtg 

«^*»'«^       depcndance  exceeded  the  debt)   it  is  hot  error,     fide  13.  Hen.  7. 

^^"-        pi.  16.   2.  Hen.  6;  pi.  7.    42.  £dw.  3.  pi.  J. 

An  aaion  will      A  THIRD  Error  affigiied  was,  Bccaufe  the  proraife  was  4. 

not  He  before     Marchy,^'^,EHz.  for  paviVieiit  upon  the  K^th  March  following,  and 

ltVa7iits°^  ^^'  ^^^^  a<^ioJ^  was  brought  i6th  Murch,  43.  £7/6:. ;  fo  it  tvas  brought 

l'oft.T6r/        ^"(tt  days  before  there  was  any  cauic  of  aftion.— And  this  was 

held  to  be  a  manifeft  error ;  knd  fof  this  caufe  the  judgment  was 

Cro\\iV   l%^   f^v^^'f'^^- — \Yi  Michaelmas  Term  $  Jac.  t.  Roll  ^^2.  Reward  v.  Da- 

^jm\      *       *  vie^  accord  of  judgment  in  the  common  plets^.  where  the  judg- 

a.  Lev.  197.^     ment  was    af5rm<fd ;  and  in  Trinity  "Term,  35.  Ben.  8-    Rcll  30. 

Cartii.  114.       iVrtght  V.  IVhitfield  accord. 

Snow.   \i^-]. 

Cro.  Eliz.  525.    J.Sid,  joy.    i.Vcnt.  i'55,  2..  Mod.  343.  4.  Mod.  367.  2.  Strange,  S06;   x.Stran^e,!}. 

J.  Wiifon,  180.   Cowp.  454,  671.    Dougl,  0i. 

Case  la.  I^^gg  ^^d  Kent  ogdinft  Penkevon* 

Trinity  Term,  44  Eli%,  Roll  348. 
In  the  Exchequer  Chamber. 

A  plaimiffrhaii  TTNEBT,  upon   thc  2-  Kdin;.  6.    c.  13.  for  not  fetting  fbrth  of 

not  have  t-crts    xJ  ^ythcs,  demanding  the  treble  value,  vi%.  fix   hundred   and 

c'^m!^'     ^     thirty  pounds.    The  defendant  pleaded  Hondebet.   The  jury  found 

(^n:d  ^^debet*^  78.'.  ct  quoad  refiduum  ^^nzndebet^^  and  aflefs  one  penny 

M^'r^^*  5^'  for  damages,   and  forty  fhHlings  for  cofts.     The  plaintiff,  after 

Ha^?  1^-'^^'       divers  motions  in  arreft  of  judgment,  had  judgment  for  the  debt, 

j.Coni.Dig.55S.  and  releafed  the  damages  and  cofts,  becaufe  he  was  in  doubt  whe-* 

thcr  he  ought  to  have  had  the  damages  and  ^ofts  in  this  adion, 

wherein  he  recovered  the  treble  value  of  the  tythes ;  the  ftatute 

net  giving  cofts  by  the  exprefs  words  :  wherefore,  to  avoid  error 

in  hac  patte^  be  rt-l^afed  the  damages  and  cofts,    and   took  his 

judgment  for  thc  debt  only  {a). 

(«)  Hy  ?.  and  n.  Will.  3,  c.  11.   in  all  of  execution,  After  plea  pleaded  or  dennir- 

a^tloiis  for  nor  ftrting  forth  tjthcs,  where-  rer  joined  therein,  (haH  Recover  his  eoft^  of 

in  the  Hn^lc  vslue  or  damat^es  found  by  full;  and  if  the  plaintiiT  become  flonfoiti 

the  jory  fhall  not  ex:ecd  20  nobles,  the  &c.  &c.  he  (hall  pay  cofts. 
plainiiiTubCkining  judgment,  or  any  award 

Where  letters  Upon  this  judgment'  a  writ  of  error  was  brought  in  the  ex- 
p;iunt  p»ead«d,  ^j,^qy^^  chamber.  The  first  Error  affigncd  was,  For  that 
duVfll^m  t6^'  ^^  piaiutifF  for  his  title  (hews,  that  the  queen  by  her  letters  pa- 
the  aaion,  they  ^cnts  let  the  rcdlory  of  ^.  to  Edward Prideaux  for  life,  and  he  let 
.need  not  bs  to  the  plaintiff  for  years,  &c.  and  he  doth  not  fay  by  letters  pa- 
fhetifi.  tents  A.r  in  curi/i  f^'olata :  and  this  exception  was  taken  before  in 

rrfr-t^'t'iS  the  king's  bench. — Scd  noH  allocatur :  for  inafmuch  as  the  plain- 
•673.  '^^'^'        ^^^  ^^^^^  '^^^^  parcel  of  the  cftate,  viz.  a  leife  derived  out  of  a  Icafc 
'  for  life ;  and  brcaufe  tlie  letters  patents  do  not  appertain  to  him; 

a.Tnrt.  6-iV^*  aiKl  for  that  this  aftion  is  to  p«niih  a  tort  for  not  fetting  out  of 
D,er.  rrj^  '  tvthcs,  and  is  not  an  aftion  to  demand  the  tythes  ;  and  thc  title 
Crc.  Car.  ^\7,  Ihewn  in  the  declaration  is  but  a  conveyance  to  the  adion ;  thcre- 
10.  Co.  92.  a.   fQj.^  xh^  declaration  is  good  without  Ihewins:  the  letters  patents- 

I.  Lut.  4.S1.  °  * 

6.  Co.  38.      2.  Leon.  74.      Hob.  3S.      5.  Com.  Pig.  129,  131.     4.Bac.  Abr.iiXi  113.     irHawk. 

P*C.  561.     3.  Wiif.  3.     1.  Term  Rep.  149. 

Si- 
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Secondly,  it  was  alledged  that  this  ftatutc  doth  not  give  the  A  pcrfon  who 
ttcbfc  value  to  the  farmer  of  a  parfonage ;  and  that  the  Tuit  for^*"^*^^-  ^"'^^ 
the  forfeiture  ought  to  be  before  the  fpiritual  judge,  and  not  at  j^^'^^J?*^"^^'",,^ 
the  common  law. — Sed  non  allocatur y  2.  Edw,  6.  c.  i-. 

Ante,  6S.     Cro.  Ili«.  608.     Moor,  915.     5.1140,   Abr.  IOi^. 

Thirdly,  Fot-  that  the  aftiori  is  brought  by  two  farmers,  who  in  de^t  bv  two 
demand  the  forfeiture,  for  that  he  cdrried  a\Vay  the  corn  without  kiTcet  of  tithe* 
fetting  forth  of  the  tythes,  not  agreeing  with  thenij  being  farmers  ®^  '^«  *f "^* 
for  the  corn;  and  he  doth  not  fay,  that  he  did  not  agree  with  ['j^°J;^^|^2"** 
them,  not  cither  of  them  :  for.  if  he    agreed  with  any  of  them  that  h'  <i.d  not 
it  fufficeth.  -  Sed  non  a'locatur :  for  when  he  faith,  that  he  did  not  agree  with  thcin, 
^ree  with  them,  it  fhall  be  intended,  that  he  did  not  agree  with  «"*  "'*«''  ^^ 
them,  nor  cither  of  them :  and  if  he  agreed  with  the  one  of  them,  ^^^' 
the  other  ought  to  flicw  it.     Wherefore  the  judgment  was  af-  yTu\(>i,  ^^ 

firmed.  Moor.  015. 

Cro.  Car.  74.    Garth.  304.     5.  Bac.  Abr.  105* 

Fifli  againjl  Bellamy.  ^  .    ..  ca„  i^. 

Michaelmas  Term,  2.  Jac».  i .     Roll  1 906. — In  th'e  Common  Pleas, 

■pEPLEVIM^.     The  defendant  made  cognizance  as  bailiff  of  A  Proviso  in  a 

•^     Sir  miliam  Howard,    for    dama?e-feajant    as   in    his   free- *'/«  f^'-y^^^f^ 
,     ,  J     4  ^    -^    J  .     ^.  to  re-enter, 

hold,  ficc.  i/hedledv.ithin 

The  plaintiff  fhews>  that  the  bifliop  of  Bath  and  /fW/i  was  J^^^J^^^^^^^^^^ 
feifed  in  fee  of  the  manor  of  Blackford^  bfc.  and  in    18.  Hen.  8.  ^d^nol\'ii^[ 
let  it  to  Elizabeth  and  Robert  Covins  for  fixty  years,  with  a  pro-  tatiw,  and  a 
viso,  that  if  they  both  died  during  the  fixty  years,  he  might  re-  fecondlcafcHA- 
entcr.     The  leafe  is  confirmed,  &c.    The  bilhop  afterward  dies  ;  »y  ""^  cum 
and  one  Thomas  Clerk  his  fuccefibr,   in  the  twenty  fecond  year  oi{]^^ZTtl^r* 
Henry  the  eighth  (Elizabeth  Coztns  bemg  dead)   let  tnat  manor  to/„„  redditiomm 
one  Robert  Clerk ,    habendum  cum  pojl  mortem  Jive  per  mortem  fniforU fuaur am 
furfum  redJitionem  feu  forisfaHuram  pr^vdi^Ii  Koh.  CovA^^s  z/^rar//*"'^'^"''' A.  *•*- 
accident^  for  fixty  years.     This  leafe  is  confirmed  ;  and  afterward  ^^^'*'^^^'co^[ 
the  rcverfion  of  the  manor  is  granted  to  Sir  jyHliam  Howard :  mcnccs  at  the  * 
Robert  Coxins  dies  during  the  fixty  years  (a),  end  of  the  for^ 

The  qucftion  was.  Whether  this  fecond  leafe  fhall  take  any 
cffcd,  or  be  in  contingency,  or  in  ejfe  ?  ^*  ^®-  34«  3^* 

Foster  and  Tanfield, /(tt  the  defendant^  argued,  that  this  fe-  3-  ^^'^^' 
cond  leafe  is  not  good.  For,  firft,  it  was  agreed  by  the  counfcl  on  CoTut^IV. 
both  fides,    and  by  all  the  Judges,  that  tliis  firft  term  is  not.saik.  413.  * 
determined  by  tlie  death   of  Elizabeth  Cozins  and  Robert  Cozins  u  Wiif.  163. 
within  the  fixty  years,  but  continues  until  the  leffbr  or  his  fuc-  i-  ^'o«^- 1^»<5- 
ccflbr  detei-mines  it  by  entry  ;   for  the  proviso  is  a  mere  oondi- *^g^^  ^^^ 
tion,  and  not  a  limitation.    Then  when  the  fecond  leafe  is  limited  ^^g^  ^^^  ^^g, 
to  commence  eum  poji  mortem  Jive  per  mortem  furfum  redditionem  feu  DougL  63.  75. 
forhfafluram  vacari  contigerit^  none  of  them  happen  in  this  cafe  ;  1.  Term  Rep. 
for  it  is  not  determined  by  death,  nor  is  there  anv  forfeiture,  or  ^45* 
any  furrender  ;  and  therefore  the  fecond  leafe  mall  never  have 
any  beginning :  for  this  leafe  continues  until  it  be  be  determined 
by  effluxion  of  time ;  and  the  fecond  leafe  is  not  appointed  to 

(«)  See  zi.  Ceo*  2.  c.  19.  f.  aa;    Ante,  44. 

F  4  ^  .bfgijni 
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^'•«        begin  after  the  determination  of  the  firft  leafc,  but  after  this  (*>ecial 
fr^'"/       determination  mentioned ;  which  if  it  never  happens,  the  f^cond 
leafe  never  mail  begin. 

Anderson  and  Kingsmill  were  of  that  opinion,   that  by 
reafon  of  this  uncertainty  the  ioafe  is  void,  for  it  doth  not  appear 

when  It  fhould  begin. 

Cowp#'7^5.  EutWALMSLCY,  Warberton,   and  Danisl,  icDntra:   for 

in  deeds  fuch  conftrisftion  ought  to  be  made,  thit  they  may  well 
Hand,  according  to  the  intent  of  the  parties,  and  not  to  be  de- 
ftroyed  ;  and  it  is  a  finifter  conftruftion  which  Ihall  dcilroy  that 
which  by  iny  kind  of  conftruftion  can  be  made  goodw  Ana  here 
it  may  DC  well  conftrued  after  the  intent  of  the  parties,  that  it 
ihall  begin  when  the  firft  terra  is  determined  by  effluxion  of  time 
fojl  mortem  of  the  leJee^,  which  may  be  at  any  time  after  the  deatti 
of  the  parties,  and  needs  not  be  immediately  pojl  mortem  ;  for  there 
are  not  any  fuch  words :  therefore  there  is  a  difference  where  a 
remainder  is  limited  pojl  mortem^  that  ought  to  be  immediately, 
vrithout  any  interim.  But  otherwife  it  is  when  a  leafe  is  appointed 
to  commence  cum  vacari  contlgerlt  poft  mortem^  bfc.  for  then  it  Ihall 
begin,  quocunque  mo  Jo  or  quandocunque  vacar.  cmtigerit  poJl  mortem  \ 
and  fo  bv  fuch  conftruftion  no  eftate  (hall  be  deftroycd,  but  t'.ie 
intent  of  the  parties  is  preferved. — Wherefore  they  adjudged  it 
for  the  plaintiff,  that  the  leafe  was  good. 


Trinity 


Trinity  Tetrrt,  ^^ 

J.  Jac.  I .     In  the  King  s  Bencli* 
Sir  John  Popham,  Knt^  Chief  Juftke. 
Sir  Edward  Fenner,  Knt.  -% 

iS/r  Francis  Gawdy,  X«/.  '    •^  /?• 

Sir  Chriftopiier  Yelverton,  KnU      \   J'^J^'^^^' 
hir  David  Williams,  Knt.  J 

Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  John  Doderidge,  Knt.  Solicitor  General. 

Style  againft  Hearing.  Ca«i  i. 

COVENANT,  upon  a  demifc  by  indenture ;  and  counts,  The  words  rf*- 
that  the  defendant  by  indenture  demifed  and  granted  the*"'/'  »^i^»^ 
lands  to  him  for  twenty  years ;  and  that  one  IV.  P.  entered  l^'J^^ '^^H^ 
Kideviftcd  him  by  rightful  title.  The  defendant  pleads  a  plea  with  aaion  'wiU  He, 
an  inducement  to  a  trave^fe,  ABs<y?E  hoc  that  he  was  poiFcircd  by  ihough  the  leaHi 
rirtue  of  a  Icafe,  &c. — Aiid  it  was  thereupon  demurred.  ^»*  ?<>°**  *>> 

And  rcfolved  by  all  the  Justices,  that  upon  the  words  de- 
mi  ft  and  grants  witliout  other  words  which  comprehend  any  war-  (4,) ,.  Roll.  Ab. 
raat  in  them,  this  a£tion  well  lies  (a).  519. 

4.>Co.8o.b.    Dyec^  257.     -x.  Leon.   104.    Cro.  EKx.  674.     i.Sid.  166.  447*     i»  Mod.  113. 
Shep.  Teach.  162. 

And  that  a  leafe  by  eftoppel  is  a  good  leafe  to  ground  this  aftion  (3)  Pod,  324. 
^pon  evi£tion  (^) .        •*  "^^^^  4- » »• 

I.  Roll.  Ab.  520.    Carth.  13$.    3.  Lev.  146.    i*  Saik.  277. 

And  that  the  bar  with  a  traverfe  that  he  was  not  pofleflcd  by 
virtue  of  a  leafe,  is  no  plea  againft  this  leafe  by  indenture,  which  (tf)  t.^RoII.  Abr, 
is  an  cftoppel,  without  mewing  a  particular  caufe  (r). — Wherefore,  874-  s*^- 
without  iurtlicr  argument,  it  was  adjudged  for  the  plaintiff,  ^^'  ^»*-  47* 

3«  Lev.  I46.     5.  Coin.  Dig.  a6».     3.  Bac.  Abr.  441.     i.Terro  Kep.  S6.  701.     i.  Term  Rep.  171. 

Ayre  agchft  Aden.  Casi  2. 

TROVER.     Upon  a  fpecial  verdift,  the  cafe  was.  That  a  (herifF  Goods  feiied 

upon  z  fieri  faijas  feized  goods  in  his  hands  to  the  value  of  the  ""***^^  ^^^^^^ 
^cbt,  and  paid  part  of  the  debt ;  and  the  goods  not  being  fold,  nor  5yX*ft,e^ff 
Ac  writ  returned,  the  IherifFwas  difcharged  of  his  office,  and  af-  after  h€  u  oui  of 
tcrward  fold  the  rciidSie  of  the  goods  without  any  writ  of  vend't-  hUoffict,  with- 
ti9m  exponas:  and.  Whether  this  fale  were  good  or  not?  was  the  «<>«  ■  "'"•'"'•^ 
qpcftion.— And  REsoLVtD  that  it  was  good  ;  for  thewritof^tri  p'Jj^'"' 
f^m  gave  authority  to  him  to  fell,  without  any  other  writ;  ,.RoU.Ab.S93. 
»nd  the  fale  by  him  after  is  good,  although  he  were  difcharged  of  Moor,  757-557» 
kis  office.     Wherefore  it  was  adjudged  for  the  defendant.  s.  C.  Yelv.'44. 

Cm.  Car.  209.    Dyer,  98.    ».  Saund.  47.  345,     Latch,  117.    Hob,  197.     Cro*  Eli|' 5(^7.  9.M9d,3i« 
J«  Bic  Abr.  167.    Cowp.  406. 

See  3.  Geo.  i.  c.  15.  f.  9.    «o.  Geo.  %,  c.  37. 

Brown  againji  Wootton.  Caie  3. 

HtUfy  Term 9  1 .  Jac.  i .     Roll  1099. 
^B.OVER  of  certain  plate       The  defendant  pleads,  that  at  judgment  rec©. 
another  time  the  plaintiff  had  brought  his  aftion  for  this  vered  in  /rw^ 
^OttpUtc,  againft  J.  S.  fuppofing  the  converfion  to  have  been  by  jjl'^^^^^^'^^^j^ 

*|»i»A'KHi  againft  a  different  perfon  for  cbe  fame  eaafe,  without  vttrT\ti%  fatUfaaion. —  Poft.  33S. 
*•  C,  Y-rtv.  67.    SL  C.  MooTi  76a.       ro.  Car.  75.     6,  Co.  45,     3.  Burr,  1345,  Strange,  igjg. 
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^^^^      iiihl ;  and  in  that  aftion  had  judgment  to  recover  twenty  ^unds 
Wocfr^K.    ^^^  damages^  and  had  J.  S.  in  execution  for  thofc  damages  ;  and 
avers,  that  it  is  for  the  fame  goods,  and  for  the  fame  trcvcr  and 
converfion* — It  was  thereupon  demurred* 

Clejlk^  for  the  plaintiff  argued,  that  it  was  not  any  plea ;  be- 
caufe  the  having  judgment,  and  the  party's  being. in  execution, 
is  not  any  fatisfaaion,.unlefsthe  money  was  paid  ;  and  therefore, 
by  being  pleaded  without  fatisfaftion,  it  is  not  anv  plea  in  bar  of 
this  aftion:  as  in  debt  againft  two  by  kvevzl  praecipes  upon  one 
obligation,  judgment  and  execution  againft  one  is  no  plea  for  the 
other  without  latisfaftion,  and  execution  of  the  body  is  not  any 
fatisfaftion;  as  33.  Fen.b.pL  47.  4.  Hen.  7.  29.  Hen.  S.  Title 
^^  Execut,  lyj*    14.  Hen.  4. 

But  ALL  THE  Court  held  the  pica  to  be  good !  for  the  caufe 
of  aftion  being  againft  divers,  for  which  damages  uncertain  are 
recoverable,  and  the  plaintiff  having  judgment  againft  one  perfon 
for  damages  certain,  that  which  was  uncertain  before  is  reduced  in 
rem  judicQtam^  and  to  certainty  ;  which  takes  away  the  aSion 
againft  the  others  :  and  therefore  Popham  faid,  if  one  hath  judg- 
ment to  recover  in  trefpafs  againft  one,  and  damages  are  certain, 
although  he  be  not  fatisfied,  yet  he  ftiall  not  have  a  new  a£ticn 
for  this  trefpafs.  By  the  fame  reafon  i  contra^  if  one  hath  caufe 
of  aft  ion  againft  two,  and  obtain  judgment  againft  one^  he  fliall 
not  have  remedy  againft  the  other  ;  and  the  alledging  that  he  hath 
the  one  in  execution  for  this  caufe,  is  not  an  anlwcr  to  the  pur- 
pofe:  and  the  difference  betwixt  this  cafe  and  the  cafe  of  debt 
upon  an  obligation  againft  two,  is,  becaufe  there  every  of  them  is 
chargeable,  and  liable  to  the  entire  debt ;  and  therefore  a  recovery 
againft  one  is  no  bar  againft  the  other  until  fatisfadion.  Fenn£R 
faid,  that  in  cafe  of  trefpafs,  aft^r  the  judgment  given,  the  pro- 
.  petty  of  the  goods  is  changed,  fo  as  he  may  not  feizethem 
again. — Wherefore,  by  all  the  Court,  nulla  contradicente^  nor 
any  of  the  defendant's  cbunfel  being  there,  it  was  adjudged  for  the 
deicndant. 


Cass  4.  Horton  againjl  Horton. 

Trinity  Term,  2,  Jac,  I.    Roll  JV 


Ae<jndWonnotT>  EPL'EVIN.  Upon  demurrer  the  cafe  was,  IFsdham  made  t 
**»'"'bot'w»  '^^^^  ^^^  ^tTLXs  of  the  lands  in  cjueftion,  upon  condition  that 

fhiMrra,  is  not  heihould  not  alien  to  any  except  his  children:  The  lofltc  devifed 
broken  by  «  dc  part  of  the  term  to  Humphry  his  fon  after  the  death  of  his  wife,  and 
irifeof  partof  made  oue  Marflml  and  another  hi^  executors,  and  died.  7  lie 
aT  T"*  h"  **"  kftbr  entered  as  foi  a  Irrcach  of  tlie  condition :  and,  Whether  fais 
«iwth*oIf-*hit      entry  were  lawful  ?  was  the  queftion. 

^'^*'  GvBBs,  for  the  plaintiffs  argued,   that  it  is  a  forfeiture  :  for  fef 

SiJvtJe  ^h's  devife  to  his  fon  after  the  death  of  his  wife,  tlie  intereft  thcrc- 

1.  Roll,  Ab.  by  is  in  the  mean  time  given  to  the  wife  ;  whicli  is  a  breach  of  the 
4x8.844.  condition. 

Dyer,  6.  45. 

«.  Com.  Dig.  Werre,  /or  the  defendant^  argued,  that  it  was  not  jmy  breach* 

4^5',  Fir  ST,  The  devife  to  the  fon  after  the  deathof  his  wife,  is  not  any 

2,  Wiif.a34.  deyifg  ^Q  the  wife  in  tlic  mean  time:  for  the  law  Ihall  conflruc 
S8o,  -^ 
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5l  to  be  i  dcvifc  to  the  wife  when  the  law  intends  that  he  intended      Ho»t<$w    , 
jt  to  his  wife»  and  to  none  other  in  the  mean  time^    But  here  can-       «r*''!^ 
not  be  aoy  fuch  conftruftion  ;  for  it  may  be  well  conceived,  that       ^■^** 
he  intended  it  to  his  executors  in  the  mean  time.  Secondly,  The 
law  fhall  not  conflrue  it  to  be  a  devife  by  implication,  in  deftruc- 
lion  of  an  eftate,  to  make  a  breach  of  a  condition ;  for  no  tort  is 
to  be  fuppofed  by  a  conftruftion  in  law.     Thirdly,  That  the  de* 
TJfcis  void,  unlcfs  it  be  fhewn  that  the  executors  confenled  thereto, 
and  that  he  entered  by  the  executors  affent ;  for  otherwife  it  can- 
Hot  be  a  breach  of  the  condition. 

PoPHAM,  Gawdy,  and  Yelverton,  held,  that  it  was  not  a  i. Roll.  Ah,  ^44. 
breach  of  the  condition,  for  it  is  not  a  devife  to  the  wife  by  im-  3«^o"*-^*«- im- 
plication ;  for  if  it  Ihould  be  by  implication,  it  would  make  a  for- 
feiture of  the  eftate  :  and  this  devife  of  the  land  to  the  fon  after 
the  death  of  the  wife,  is  but  a  demonftra^ion  when  his  ellatc  Ihall 
commence  ;  and  in  tlic  Interim  the  executors  may  well  have  it, 

Yelverton  faid,  if  the  devife  had  been  to  the  executors 
after  the  death  ofthe  wife,  that  peradvcnture  might  by  implication 
CTrry  the  term  to  tlie  wife:  for  it  appears  that  his  intent  was,  his 
executors  ihould  not  have  it  until  after  the  wife's  death  ;  and  none 
other  could  have  it  in  the  interim  :  wherefore  it  Ihall  be  conftrued 
as  a  devife  to  her  in  the  mean  time. 

But  PoPH  AM  denied  it ;  for  in  the  mean  time  the  executors  fhould 
net  have  it  as  legataries,  but  to  perform  the  will ;  and  it  is  a  de- 
tnonftration  when  the  executors  fliall  have  it  to  their  proper  ufe. 

They  all  agreed  the  cafe,  Year  Book  13.  Hen.  7.^/.  17.  that  a  A  devife  to  hi* 
^vife  to  his  heir  of  his  land  after  the  death  of  his  wife,  is  a  good  dc-  *"''»ft«'  the 
vifcby  implication  to  the  wife  :  for  it  appears  he  intended  his  heir  ff^^^^nt^Uc*^^ 
ihould  not  have  it  until  the  death  of  his  wife  ;  and  none  other  can  imp'icrtLn'to  ' 
have  it  beiides  the  wife  ;  and  therefore  it  is  a  good  devife  to  the  wife  the  wife, 
by  implication.   But  if  fuch  a  devife  had  been  to  a  ftranger  after  the  ,.  Roii.Ab.44g. 
death  of  his  wife,  it  might  peradventure  have  been  otherwife ;  843. 
for  the  heir  in  the  interim  might  have  had  it.     But  they  held,  that  Mopn  ?•  ^SS* 
if  the  devife  be  allowed  to  be  to  the  wife  by  implication,  although  ^^^'  5*'* 
the  executor  never  aflented  thereto,  yet  it  is  a  breach  of  thecondi-  Cro.*E^i*2.  t$* 
tion;  for  he  thereby  made  an  alienation :  and  the  non-confenting  t.  Lev.  207. 
of  a  ftranger  Ihall  not  take  awav  the  advantage  which  the  leflbr  ».  Sid.  53. 
had  by  this  aft.     So  it  was  rcfolved  in  the  Lord  Bur(mgb's  Cafe  in  Vaugh.261.a63. 

^«P^''^^-  ..Vern.572. 

Williams  faid,  that  he  was  of  a  contrary  opinion  in  the ,.  Pecre  Wmi, 
principal  cafe;    but  he  delivered  not  any  reafon. — Wherefore 38. 473. 
^pwmatHT.  Prtc.Chah.439. 

I.  Burr.  553, 
5*  Burr.  %to^.    a.  Bl,  lUp.  693.    Cowp,  40. 43^   Dou^.  ^i^%»  49^  5^<* 


Hlgham 
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OMti  f*  Higham  again  ft  Flower* 

^y^  ^'*'«^     T>  EBT  upon  an  obligation  dated  at  J/oam;   The  declaration  fup^ 

ilSkd^To  Uvc  P^''^^  i^  ^'^  ^^  ^^^^^  ^^  ^*'^-'"  i"  ^'#*-     The  Wendant 

jbcco  made  at  pl^dcd,  that  -^//(?^w  is  in  Lelftfid,  and  that  it  is  the  ftme  vill  which 
any  place  m  IS  \^\  the  bond  ;  and  thlt  there  i§  litot  any  filch  vill  nor  pla.c  in 
MmiUmL  EnglanAoi i\\2ii  name  i  and  demanded  judgment,  &c. — It  tias  thcre- 

j.Co.  3.  tipon demurred,  And  without  argument  adjudged  fof  the  plaintilF[ 

,  Co.  Lit.  261.  b.  for  although  it  bears  djlte  in  any  place*  beyond  the  fesls,  yet  the 
a.lnrt.229.      plaiittiff  for  trial  may  all^dge  it  to  oe  made  in  England^  and  good 
htcK  4*        '  enough.     Vide  48.  Edw.  3.  pi.  3. 
S^;k;li6o.   Litr.  ^50.     1.  WilC  336*     i;  Corn.  Oig«  123.    Cowper^  178.  i8x.    a.  Term  Rep.  238. 

^A»*  ^»  BaugK  agdinp  Hayncs. 

Eaficr  Term;  43;  Eiizi  RcII  80; 
Ifa  (lean  ami  .  '^pRESPASS.  Upori  a  fpccial  vcrdift,  the  cafe  was,  A  dean  and 
chapter  he  fcifed  L  chapter  wcrc  fcifed  ot  a  manor  whereof  the  land  in  qucftion, 
laiidTXmifabic  ^'^^  copyhold,  demifablc  for  three  lives,  rendering  eight  millings 
for  three  Utcs,  ^^^^  ^^  ^'^^  four  Feafts,  and  hcriotable  upon  the  death  of  etery  te- 
teiidcring  a  ccr-  uant  dying  in  poiielfion.  The  dean  and  chapter  let  this  laind  l»y 
rain  roit  -.t  fout  ihd^Htbfc  tor  three  lives,  rfend^ring  eight  ihillings  rent  at  two  Fcaft§, 
l^t^^nofVn"  ^'^^^*^^^  referving  any  heriot:  and,  Whether  this  leafc  wcrc  gocfd 
fcenof'^dmake  ^^J^ift  the  fuccecding  dfian  or  not  ?  was  the  qucftion. 

a  lc%fe  to^.  for  the  lives  of  B.  C.  and  D.  at  the  ancient  rent,  this  is  a  good  leafe  to  b  nd  the  fuccellbr,  al- 
t>iou|(Uiiol)6iiot  bercf.rved,  and  the  rent  he  made  payable  at  two  Feaftji,  and  the  Und  ufuaJIy  deinir«bieb/ 
€of»y.  6.  Cow  37. a.  Moor,  759.  Co.  Lit  44..  h.  in  notis,  3.  Com.  Dig.  (52,153.  3.  fiac.  Abr. 
351.  357.  360.    I*owelon  Powers,  392.  571,  572. 

First,  Becaufe  this  leafe  was  not  made  for  three  lives  dircftly, 
but  made  to  J.  5.  for  the  lives  of  his  three  fdns,  named,  &c. 

A  teifc  to  one  But  they  all  held,  that  it  is  not  of  any  force ;  for  a  leafe  to  one 
ioi  ihtcc  hvcs,   f^j.  ^jj^^g  ij^,g5^  jj-^^  ^Q  ^j^j.gg  f-Qj.  ji^^jf  jij^eg  jiygs^  is  all  one  witlun 

"r.-vrJ'lHthcinte.uoCthcftatute. 

one.     6.  Co.  37.  b.     Co.  Lit.  44.  b.     Powei  on  P«»wers,  541. 

Secondly,  Becaufe  the  heriot  is  not  rcfervcd  ;  fo  all  the  Ser- 
vices arc  not  referved. 

T>.j  13.  £!':%.  But  it  was  refolvcd,  that  the  non-refervation  of  the  heriot  (hould 
c.  10.  whicii.c  not  imffeach  the  leafe;  for  the  ftatute  13.  E/iz.  C,  10.  is,  that  the 
^•''■L'^^rn'^tobc  ^^^^^"^  ^^"^  ^"^  ^^^^  ^^^^  ^^^  referved  ;  which  is  intended  of  thd 
'Tiled,  dwrs  ancient  rents,  and  do  not  extend  to  cafual  and  accidental  ferviccs, 
rot  exicnd  to     as  hcriots,  and  fuch  like. 

h:iUti^i,SQZ.  Co.  Lit.  44.  b.     6.  Co.  3S.a.     Dougl.  570.  573*  - 

Thirdly,  For  that  the  rent  was  ufually  paid  at  four  days  j 
and  now  it  is  referved  payable  at  two  days. 

Rentonachurch  It  was  held  to  be  well  enough  ,  for  it  is  all  for  the  fucccflbr's  be- 
feafe  referved  at  nefit,  and  tiierc  is  not  any  impairing  of  the  rent. 

,    ftiio  days,  though 

ufually  paid  nt /our,  is  good.    6..Cq.  38.  a.     Ante,  26.   Co  Lit.  44.  b. 

Fourthly,  Becaufe  this  land  was  not  ufually  demifable  by  in* 
denture,  but  only  by  copy  ;  and  fo  it  is  not  land  ufually  demifablc. 
/  lea  f«^  of  church  ]Jut,  Dotwithftanding  any  of  thefe  objeftions,  it  was  refolvcd,  that 
iinds  by  iW«-  tj^jg  -jgj^fg  ^,;ag  good.  For  as  to  the  fourth  objeftion,  which  fecmcth 
thclgV'ufulily  ^^  ^^  ^^'^  ^^^  material,  it  was  held,  that  this  land  is  accounted 
licniifcdbyf^v,  ufuaUv  deoiilablc  when  it  is  always  dcmifed  ;  as  if  ufually  it  had 

'  been 
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leen  let  at  will  at  the  common  law  rendering  rent,  fuch  laixl  is  Baucji 
laid  to  be  ufqally  dcmifed,  and  fuch  rent  may  oe  the  ancient  rent.  ^S*^ 
And  fo  it  was  ruled  in  7.  Eliz.  in  the  cafe  of  Sir  James  Marvin^  '^"^ 

wlicrc  tenant  in  tail  let  a  copyhold  by  indenture,  rendering  the 
fame  rent  as  before,  that  it  was  a  good  Icafc  within  the  (latute  of 
52.  Hen.  8-  c.  28.  Williams,  Juftke^  faid,  that  he  had  known  it 
to  have  been  thrice  fo  adjudged  m  his  time,  in  the  cafe  of  tenant 
in  tail.  And  it  was  cited  at  the  bar,  that  this  laft  Term  in  tlie 
(omiuon  pleas  in  Banks  v.  Breman^  it  was  fo  refolvcd  by  all  thx 
JusTicjgs  in  the  cafe  of  fuch  a  leafe  by  a  dean  and  chapter. 

Upon  the  firft  argument  therefore  they  all  refolvcd,  tliat  it  was  a 
good  leafe  \  and  adjudged  it  for  the  plaintiff, 

Bradiford  againft  Buckingham  and  his  Wife.  Cme  7. 

TERROR  m  the  exchequer  chamber  of  a  judgment  in  the  Bar<m^j\6fem^ 

^  king*S  beticb.  'nay  join  in  m 

The  Error  affigned  was,  Becaufe  the  aSion  was  brought  by  huf-  ^Sifc  ^i 
band  and  wife  upon  a  promife  made  to  the  wife  after  the  coverture,  during  the  co- 
in coniideration  that  fhe  Ihould  cure  fuch  a  wound,  to  pay  to  her  vcrturetothe 
ten  pounds ;  and  alledgcs.in  faft  that  ihe  cured  it ;  and  tor  non-.  ^^^^^"^^ 
performance  of  this  promife,  they  brought  their  aftion  upon  the  Ijon^aHfw  f cm 
cafe.     It  was   alledged,  that  the  hufband  fole  fhould  have  had  her  labour, 
the  aftion,  it  being  a  perfonal  duty  which  accrued  during  the  ^i^^^S-CPoa, 
coverture.  *05' 

SeJ  non  allocatur  ;  being  grounded  upon  a  promife  made  to  the?°*5      '"^^ 
wife,  and  upon  a  matter  riling  upon  her  flciU,  and  upon  a  per- seTvideL  MoC 
iormance  to  be  made  by  the  pcrfon  of  the  wife  ;  fo  flie  is  the  caufe  156. 
of  the  aftion,  and  fo  the  aftion  brought  in  both  their  names  is  well  "•  Salk.  114. 
enough  ;  and  fuch  an  aftion  (hall  furvive  to  the  wife. — Wherefore  *°^* 
tiic  judgment  was  affirmed.  ^'^^  •  *5-  S4*- 

J,  Lev.  i4o*    Strange,  38.  6f .  130.     Bull,  N.  P.  136.     %,  WilC  424.     ».  BL  Rep.  1137. 

Earl  of  Bedford  againft  Forfter,  Case  s,' 

Eafter  Term^  i .  Jac,  i .    Roll  426. 

rRROR  to  reverfc  a  fine  levied  in  Trinity  Tcrnt^  37.  Eliz,  by  Sir  The  variance  oT 
^  John  Forjlcr.  F.r^irzn6F.JUr 

The  First  Error  affigned  was,  Becaufe  the  writ  was,  "  inte/^ ftt^u^i^. 

**NlCHOLAUMFORSTER^«^rtf«^^OT  tf/ JoH ANNEM  FoRSTER  defor-  tcrial, 

**  nenumy^  and  fo  was  xS\t  dcdimus  toteftatem  ;  and  in  the  captipn  cowp,  aao,     • 
ofthe  fine  annexed  to  the  writ  of  dedimus  poteftaiem  (which  was 
certified)  it  was  in  this  manner:  "  Pr<r«/»^  Jo  HAN  ni  Foster  militij 
**  tpiod  teneat  NicnoLAo  FosTi^R,  &c. ;"  fo  it  varies  from  tlie  firft 
vrit  and  dedimus  poteftatcm^  i^c. 

A  Second  Error  affigned  was,  Becaufe  the  writ  of  covenant  The  variance rf 
vas,  «*  PnrcipCj  if^c.  quad  ieneaty  i^c.  de  otto  mejfuagiisy  duohus  toftis^  **  ^Sf^z^s;* 
•*  deem  gar  dints,  i^c.'*  fo  was  the  writ  of  dedimus  potcftatem  ;  and  ^'^^"^  f/.    . 
the  fine  certified  was  in  this  manner:  "  Pracipe,  Uc.  quod  teneat,  conWdis!^ 
"  ^c,  de  oeio  mej/uagiisy  duohus  meffuag/ist  decern  gardlnis^  (sic, ;"  fo  it  (ataL 
varies  from  the  firft  writ  or  commiffion,  and  there  is  not  any  n  -«. 
warrant  for  the  commiffion,  ^  ^^^  "'^ 

TniRpLV, 
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^PstuiW*  in.  Thirply,  That  uponthedorfcof  ihc  daiimus  poitjlaum  itwa3, 
ftcad  of  M/ra*.  ii  executio  iji'tus  brevis  patet  in  qupdam  paruUp  huie  brevi  adnexo^ 
Uirfor^anent  on^  whcreas  it  ought  to  have  bccili  '*  in  quaiam  fchediild  buif  hrrui  art" 
thcd^dmut,  is  "  w«^*^  ;"  for  it  is  not  any  panel,  but  a  Ichcduk. 

immaterial.  Poll.  334,  i.  Roll,  ^b,  794*  Jonet4  4:^o,  3.  Com.  Pig,  34S,  34.^^  Doo^l.  194.  4czt 
I.  T«nn  Rep.  %yfi 

But  ALL  THE  Court  held,  that  none  of  thtfc  Errors  ailigned 
are  any  capfe  to  xeverfe  the  fine.  For  as  to  the  firfl,  they  held»  that 
the  names'  are  all  pne,  Forfier  and  Fafter^  and  are  of  the  jf^nie  found, 
^^p.  M9^  ^^  f^^^ji  Qj^g  j^j  (jjg  f^jjjjg  name :  and  as  to  the  laft  error,  they  hcld^ 
that  it  is  bu,t  matter  of  fo?in,  and  not  jnaierial ;  for  although  it  be 
not  properly  faid  to  be  a  panel,  yet  ^  pviel  and  fcbedule  are  ail  one 
in  fubftauce,  and  no  caufe  to  reverfc  it.  And  as  to  the  I'ccond 
error  (though  it  be  the  rooft  colourable,  yet)  it  is  not  any  caufe  to 
reverfc  the  iine ;  for  althoi;gh  dmhts  trajjuagiis  is  pro  duobm  to/tii^ 
v.^hich  fecms  to  be  prhna  facie  more  than  the  other,  yet  they  held  it 
not  to  be  material ;  for  the  concord  hath  relation  to  t!ie  writ  of 
covenant  and  the  dedlmus  potejiaicm  :  and  tlie  e^ntry  of  the  praci^c 
upon  the  tcjie  of  the  concord  is  a  rehearfal  of  the  fubftance  of  the 
writ  of  covenant,  ^nd  is  more  than  needs  to  be  ;  and  being  variant 
from  the  V7rit  of  covenant,  is  idle,  immaterial,  and  merely  void. 
Wherefore  the  fine  is  good  enough,  notvrithftaiAding  thefc  excep- 
^ions.     And  it  was  affirmed. 

Case  9*  Humphry  Lea  agatnft  Lacon. 

Froeefs  ^n&ti  Hr^RESPASS,  After  vcrdift,  it  was  moved  in  arrofl  of  judgmcni, 
^  *?***th  that  the  z/^«/V^/^rxtfi  was  awarded  in  this  manner:  '*  Jacobi:^ 

»^*  of  the  "  ^^'  vicecomiti  futuUm^  isfc"  fo  omitting  of  what  county  lie  wa$ 
coanry,  may  be  fl^erifF.  It  was  returned  by  the  IherifF  of  the  county  of  Sahp^ 
^m&idLM.  where  the  aftiou  was  brought. 

Yeiv.  69.  And  it  was  now  moved,  that  it  was  an  ill  trial ;  for  here  is  an  ill 

p^i^  n  ^  r^  ^^'^'  and  not  the  want  of  a  writ ;  which  is  not  helped  by  tlie 
^^^lp[lll[  ftatutes  I  et  non  confiat  Curia  hy  what  flxeriff  of  the  county  it  is  re- 
turned, nor  by  whom  it  is  returnable :  and  the  fherifFof  the  county 
r         of  Salop  hath  no  avjthority  thereby  to  make  the  return,  no  more 
than  any  other  Ihenff  of  any  other  county. 

But  notwithflanding,  becaufe  this  writ  is  warranted  by  the  roll, 
which  is  well,  it  being  judicial,  may  be  amended.  Wherefore 
It  was  awarded  to  be  an^ended,  and  the  plaintiff  had  judgment. 
Vide  Telv,  64.  contra^ 

^A«i  10.  Mary  York  againft  Twine, 

In  the  Court  of  Wards. 

The  (hcriff.  on.  I^OTE.  This  Term,  in  the  court  of  wards,  a  cafe  was  made; 
4tr  a  writ  of  -L>l  ^^^  delivered  to  the  Judges,  affiflants  to  that  court,  «/;*?.  PoPr 
Jirifocwm^y  HAM,  Anderson,  and  Fleming. 

lell  am  annuity  f  jh 

graiird  by  ih-;  The  quecn  had  granted  under  her  great  feal  tq  one  Men 
erawn,arKipay.  an  annuity  of  forty  pounds  a  year,  for  twenty-one  years,  to 
ahleby  ihc  r«-  j^g  p^jj  j^y  j^^,^  recei\^r  of  her  court  of  wards.  ^lUn  b^ing  cpn- 
ccur  of  waHs  •  *^^^^^^^  "^  ^^^^  thoufand  pounds  damages  2^  the  fuit  of  p»c 
lor  it  i&  in  tlie  nature  of  a  rent-charge.     7.  Co.    2.  InH  394.     8.  ^*o.  171.    4.  Bac^  Abr.  460. 

Cillffrt 
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Oilkrt  York^  and  tlic  verdift  being  affirmed  in  an  attaint  brought  Yo«« 

ts  well  for  the  very  matter  as  for  the  exceffive  damages  ;  judgment  ^g**^ 

was  given  accordingly;  and  upon  ?l  fieri  facias^  tliis  annuity  was  *'**** 
Ibid  to  GiorgiYork  for  five  hundred  pounds.  , 

The  queftion  was,  Whether  this  extent  and  fale  were  good  ?  ♦ 

And  THEY  RESOLVED,  that  it  was  well  extendable,  and  well 
fold  by  the  (hcriflF;  for  being  an  annuity ^ertain^  for  years  certain, 
and  payable  by  the  receiver,  it  is  in  nature  of  a  rent-charge  for 
twenty-one  years,  and  is  well  gran  table  over  and  vendible,,  artj- 
AotliKsto  an  annuity  which  chargeth  the  j^tfTfon  oiU^^ 


Michaehnat 


Michaelmas  Term, 

3.  Jac.  I.     In  the  King's  Bench, 
Sir  John  Popham,  Knf.    Chief  Jujiicc. 
Sir  Edward  Fenner,  Knt.  "] 

iS/rChriftopherYelverton,  i^;//.   I  Ju/llces. 
:         Sir  David  Williams,  Knt.      .     \ 

Sir  Edward  Coke,  Knt.     Attorney  General 
iS/r  John  Dodcridge,  Knt.    Solicitor  General 

^^■* '»  Memorandum. 

tTtr  Frantis  f  I'^HE  firft  day  of  this  Term,  Sir  Francis  Gawdy,  fccond 
Cawdypr.mcu  I  j^jge  pf  the  king*s  bench,  was  made  and  fworn  Chief 
kJngTbench  to  Jufticc  of  the  CQmmon  pleas   (Sir  Edmunp  Anderson 

•he  coininr.n  ^yi^g  the  laft  vacation) :  and  all  the  Fcllowfhip  of  the  Inner  Temple 
pieai,  in  »he  attended  him  to  the  Hall  the  Saturday  following ;  although  it  was 
fUce  of  Sir  Efi^  doubted  whether  thcjr  ought  to  attend  him,  becjiuf^  he  was  beforq 


deceafed* 


JudgPf 


Case  «•  Vaughan  againji  Holdes. 

A  ctiftom  that  'TpRESPASS,  Upon  evidence  the  cafe  was.  That  an  Infant  te^ 
*"ir«7  7*^  ^^^^  ^"  ^^''  of  i^nd  in  gavelkind  (where  the  cuftom  was,  that 

S^iibliwaJd^'  *9  infant  above  the  age  of  ftfteen  years  might  make  a  feoffment  of 
•f»neftatti«/«,  Ins  l^nd,  and  bin4  himfelO  made  a  feoffment  of  the  land  intailed, 
m^  notmtai/i  The  queftion  was,  Whether  this  feoffpiient  were  a  difcontii^uance^ 
lor  otherwise  It  i^nd  fhoujd  bind  the  infant  ? 

woufd  enable  .ti».  i/-».. 

himtodoai«F«.  And  ALL  THE  CouRT  hcld  cleany,  and  fo  delivered  the  law  tQ 
Bendi.  52.  ^^^  j"fy»  ^hat  this  feoffment  was  not  any  difcontinuahcc  to  bind 
Co.  Lit.  333.    him,  nor  was  good  by  tlic  cuftom:  for  the  cuftom  Ihall  ncvc^ 

enable  him  to  do  a  tort ;  and  therefore  Ihall  be  intended  to  extend 

only  to  lar^d  whereof  he  is  feifed  in  fee. 

If  a  feoffor  de-  And  they  further  held,  that  if  a  man  make  a  deed  of  feoffhient 
Bvcr  the  deed  of  land,  and  deliver  the  deed,  and  faith  no  more  but  "'take  and 
fcw^'^'/li  "  ^"J°y  ^^^  '^"^»'*  ^^>  *•  ^^^^  *^.  '*"^  according  to  the  deed,"  or 
f^apd  enjoy  tbt  ^^<^^^  words  which  amount  to  a  livery  when  he  delivers  the  deed, 
••  hndaccording  nothing  paflfcth  ;  for  the  law  requireth  iporc  ceremony  than  the 
♦•  totbtdtidi'h  delivery  of  the  deed  upon  th^  land, 

iinotafufiicknt  • 

liver/.     6.  Co.  a6«««    XcjTtS*    Sed  vide  43.  Aflise,  i9«   iS.  lJt%.  6.  pi,  16.  and  Co.  Lit.  48^  a.  f»tr»x 

Case  3.  Style  againft  Heath. 

Tofiiyofa  ACTION  UPON  THE  CASE  FOR  WORDS.  Whereas  the 
churchwarden  ^^  plaintiff*  was  church-warden  of  Marlowy  and  by  reafon  of  his 
T"  !)/wT''*  °^^^  ^°°^  ^^^  ^^^^  ^^  prefent  things  within  his  charge ;  that  he  fuch 
y^ionxo  \ht  *  ^^y  ^^^  y^ar,  vinculo  facram^nii  fui  pradief^  prefented  certain 
officMi,  does  not  articles  againft  the  defendant  before  the  official ;  and  the  defendant, 
import  a  certain  knowing  thereof,  fpake  of  the  plaintiff  thefe  words  :  <*  Thou  haft 
charge  of  per-  «  perjuredly  prefented  mc  at  the  vifitation,  before  7.  5.  official.** 
Port.  120.  iQo.  ^^^^  defendant  pleaded  not  guilty  ;  and  being  found  againft  hinv 
436. 499.  It  was  moved  in  arreft  of  judgment  by  Finch,  that  for  thcfc  words 
Vciv.  72.  ai^  aftion  lies  not. 
|.  RoU.  Ab.  JO.  73.     I.  Sid.  120.    x.  Com,  Dig,  i9i« 
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First,  Becaufe  the  words,  **  Thou  didji perjuredly  frefent  me,  bfc.**       ^"^V 
Is  no  prccife  charge  that  he  was  perjured  ;  but  being  adjeftivcly      hiiatw. 
rpokcn,  they  import  not  any  fuch  flander :  as  if  one  laith,  "  Thou 
haft  tinevijhly  taken  fuch  things,"  it  is  not  any  charge  tliat  he  is 
k  thief;  and  therefore  is  liotflanderous  ;  So  if  one  faith,  **  Tkau  haji 
dealt  traiicroujlyy^  that  doth  not  charge  him  to  be  a  traitor. 

Secondly,  It  is  not  ftiewn  what  thing  he  prefented,  fo  as  it 
ftiay  appear  to  the  Court  to  be  within  his  charge,  and  prefenrable 
by  him  ;  for  othcrwife,  if  he  prefents  a  thing  wherewith  he  hath 
hothlng  to  do,  it  is  a  vaiii  prefentation,  and  no  perjury  in  him,  &c. 

Williams  and  Yelverton;  for  both  thefe  ciufes,  held,  that 
the  a£tion  lay  not,  for  the  reafons  before  alledged. 

Fekner  faid  nothing  thereto. — Wherefore,  and  becaufe  the 
fofica  wis  never  returned,  judgment  was  Appointed  to  be  ftayed 
quoufque  it  ftiould  be  moved  agam. 

Afterward  in  Hilary  Term  it  was  moyed  again,  Poph  am  being 
prefent ;  and  refolvcd  that  the  adion  lay  not,  and  adjudged  for 
the  defendant  {a),  («)  Beciuftll 

did  fioc  appear  chat  the  derendant  was  fw'omi  iu>r  wh4t  he  fwore^  nor  that  it  was  in  any  judicial  pro* 
ctedior. —  Vide  ^fi.  HO. 

Boucher's  Cafe.  CMt  4. 

pALSE  IMPRISONMENT.    The  defendant  juftiflcs  f^),   fo^"  ^0^'^'^'^';;)^^^^ 
^   that  the  city  of  London  is  an  antient  city  ;  and  tliat  fir  Robert  wWch  d^^ot 
i^^  being  mayor  and  juftice  of  the  peace  within  the  faid  city,  fpcdfy  ihc  frij«# 
botmninded  him,  being  a  ferjeant  of  the  mace,  pro  diverjis  caujit  the  pany  it 
t'idem  majori  bene  cognitis^  to  imprifon  the  plaintiff^  per  quod^  Uc,  ^^^'i^^  .^'f*'/ 
and  fo  juftifies.— And  it  was  thereupon  demurred.  Znm^tT^^ 

The  first  Exception  was,  Becaufe  it  was  not  Ihewn  that  the  therefore,  if  a 
inayor  was  juftice  of  jpeace  by  prcfcription^  or  by  chartcn  iEijiAKT  At 

SeconOiy,  Becaufe  he  juftifics  the  arreft  by  the  mayor's  com-  ilj^aJJ-ert  by^* 
inand,  which,  being  oiit  of  his  prefence^  ought  not  to  be  without  command 
warrant,  as  14.  Hen.  7.  is.  of  the  mayon 

Thirdly,  Becaufe  he  juftifics  the  arreft  by  the  mayor's  com-  ^^^^^  ^,^.„, 
mzni^pro  certis  cauftsktiovrn  to  the  mayof :  which  is  not  good ;  for  he  ty  for  ^vhat 
ought  to  fhew  the  caufe  of  the  iitlprifonmcnt,  fo  as  the  Court  may  caofe  the  arreft 
adjudge,  whether  it  were  lawful  or  no;  otherwifc,  tliere  is   no  **"«»*«*•• 
caufe  of  juftificatiorii  c^'daT^a. 

MoNTAaUE,  Recorder^  anfwered,  Thdt  although  fuch  juftifi-%  507.  551. 
cation  ought  to  be  for  the  mayor  himfclf  in  fuch  cafci  becaufe  he  show.  c.  p.  %^, 
ought  to  Ihew  good  dufe  of  juftification  to  the  Court,  he  being  ^^*'**'*  74* 
privy;  yet  the  ferjcint  or  officer  is  not  privy,  and  therefore  his  au-  b[r/h.'»qJ. 

thority  IS  not  to  be  examined  upon  his  imprifoning  any  by  the  i.wiif;  5. 

mayor's  command*      *  1.  Hale.  $77. 

But  ALL   THE  Court  heldj    th^t  for  this  point  pnticip^illy  *•  "j]j»  |^'-^ 

the  plea  is  hot  good ;  fot  although  the  maVor  or  magiftrate  may  |'  g"7r!  1763' 

fend  for  any  to  examine  him,  and  is  not  bound  to  fhew  the  caufe  2.  Ha\,vk.  p.  0. 

in  his  warrant,  nor  the  officer  is  to  know  the  caufe  (for  pcrkdvert-  J;;?. 

turcit  may  be  for  trcafon  or  felony^  which  if  it  fliouldbedifcovercd,  ^-^"^  '?: 

the  party  might  thereby  efcape,  and  the  examination  fliould  not  "'Hawk  *P*  c. 

be  made,  and  juftice  be  thereby  defrauded)  ;  yet  when  he  is  brought  i  ,^. 

(«)  Sec  7.  Jac.  !•  g,  fi-^and  24.  Oco,  a.  c.  24.  f.  6.  Cowp.  682. 

\tt>'  j  AC,  C  ,  before  ^.  Term  Rep. 
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BoucHi»'$    before  the  mayot,  and  committad  to  prifon,  then  the  caufe  is  di(*- 
^^**'        covered :  and  when  one  is  impleaded  in  an  aftipn,  he  ought  to 
ihew  the  caufe,  otherwifc  the  pica  is  not  good :   The  other  excep- 
tions, tliey  did  not  much  regard. — And  judgment  was  given  for 
the  plaintiff. 

Case  5.  The  King  againjl  Sir  Richard  Wendman. 

In  the  Exchequer  Chamber • 

Forfeiture  re-    fT  Wfts  held  by  ALL  THE  Barons,  and  fo  they  delivered  the 

lates  to  the  time  *■"  law  to  the  jury, 

^^A^  ^*ffi ^'        First,  That  where  Anthony  Bowen  had  a  ftatute  made  to  him 

for  cmiding^thchy  5/V  Richard  Wendman  of  one  thoufand  pounds,  and  afterwards 

king  being       was  a  fugitive  beyond  the  feas  in  27.  Ell%,  \  and  after,  but  before 

found,  all  «ir/««  office,  returned  and  releafed  this  ftatute,  and  office  is  after  found  ; 

*^»  ?[*  '^«^^^y  that  this  releafe  Ihall  not  bar  the  king,  for  he  w^as  in  titled  by  the 

Co?  Lu!  300.    fl'gl^^  a»^d  ^he  office  is  but  an  informing  of  him,  artS  the  ftatute 

Stain.  P.  c.      was  in  him  before  the  office. 

19».    Cro.  Car.  173.     1.  Lev.  8.     3.  Com.  Dig.  385.    4*  Com.  Dig.  453.    "Dougl.  545. 

The  king  may     SECONDLY,  It  was  refolved,  that  tlic  queen  granting  the  faid 

affign  a  fio/i  i»  ftatute  ;«/^r  tf//a  to  Conway^  and  bberty  to  hiiti  to  fuc  it  in  the 

naion',  and  the  j^^^g  ^f  ^j^^  queen  and  her  fucceffors,  it  is  a  good  warrant,  and 

rf t^S^"*  all  procefs  lll&ll  be  made  in  the  king's  name,  as  if  there  had  not 

nlmc.  been  any  grant  thereof.— Whereupon  the  jury  gave  their  verdift 

Port,  180.        accordingly. 

Dyer,  1.  30.  in  marg.     Keilw.  169.     Savil,  2*     Owen,  113.     i.  Com.  Dig.  404.    4.   Bac.  Ab.  214- 

1.  Pcere  Wms.  Zfa,     I.  Term  Rep.  a6«  619.— *— See  7*  Jac.  u  c.  15. 

CAS16.  Davie  Baker  againft  Gough. 

••Excommtini.  'T'ROVER.  The  plaintiff,  as  farmer  to  Lord  Abergavenny,  brings 
*  eation'*  may  be  ^  the  aftion  for  certain  corn  in  the  county  of  Oxford  for  the 
pkaded  in  trial  of  a  title  of  land  in  the  county  of  Monmouth. 
thriir«n[r  The  parties  being  at  iffue,  and  the  jury  ready  at  the  bar  to  try 
nuance  day  j  it^  the  defendant  pleaded,  tliat  this  inqueft  ought  not  to  be  taken, 
4>ut  the  time  f^j.  ^j^^^  ^ft^j.  ^^^  i^ft  continuance,  and  before  iffue  joined,  the 
rJ??he  Kv  forefaid  Davie  Baker  was  excommunicated,  et  profert  the  letters  ot 
of  the  party,  the  bifhop  oi  Landaff,  ordinary  of  the  place  where  the  excom- 
muabeavcrrtd.  munication  was,  teftifying  it ;  and  the  letters  of  excommunication 
COM  ^^^^  entered  upon  the  plea,  and  bear  date  4.  October,   3.  Jac.  i. 

s.  c.  Moor,     Yeciting  that  he  was  excommunicated  for  recufancy. 
Co.  Lit.  134.8.      To  this  plea  the  plaintiff  demurred,  Bccaufe  he  doth  not  ftie\v 
Lm.  17. 19       jj^  ^j^^    .^^  j^Qj.  jj^  ^Yi^  letters,  when  he  was  excommunicated; 
3^Lev.2o8.67.^j^j  p^radventure  it  might  be  before  the  laft  continuance,  and 
a.  Mod.  44.      then  it  is  not  any  plea. 

1.  vcnt.222.  Williams,  Jujike.  Y^vtrj  plea  dilatory,  or  in  abatement, 
rvenV*c8  O'lC^ht  to  be  certain  to  every  intent  (b)  ;  but  a  plea  m  bar  certain 
1.  Term  Rep.  to  a  common  intent  is  good  :  and  for  this  point  he  relied  upon 
»73.  20.  Hetu  6.  pL  25.  and  36.  Hen.  6.  where  it  is  laid,  that  the  time  ot 

excommunication  ought  to  be  ihcwn,  for  the  rcafon  aboveiaid. 
Alio,  it  is  not  averred  bv  the  plea,  or  otherwlie,  tliat  Davte  Baken 
the  plaintiff,  and  the  Eakcr  who  is  named  in  this  excommuni- 
cation, is  one  and  the  fame  perfon  ;  for  he  doth  not  lay  pradiiU 

{b)  By  4.  and  5.  Anne,  c.  \b.  f.    11.  no     party,  by  cffiriavir,  prove  the  truth  ofiti 
dilatory  pica  (haU  be  uceLved,  unUf*  the    ^c— Sec  2.  NYlif.  137-  ^ 
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i^OPHAM,  Chief  Juftice,  being  abfent,  the  other  Juftices  would  Bak^i 
a<Jvirc  tiicreof;  and  the  jury  was  adjourned  until  the  next  day^  ^^^'{^^^ 
vjhtn  letters  of  abfolution  were  Ihewn  for  the  plaintiff. 

But  THE  Court  held,  that  they  wei'c  not  fufficient,  becaufc 
they  were  after  the  demurier,and  bare /«y?f  after  the  jury  returned  ; 
alfo  for  that  they  were  under  the  tejie  of  the  archbilhop, 
whereas  it  ought  to  have  been  under  the  tcjie  of  the  fame  bilhop 
who  excommunicated  him  (a).  («)  Moor,  775. 

But  foir  the  matter,  all  the  Justices  agreed,  that  the  pica  ^o.  Lit.  303.8. 
was  not  good,  for  the  rcafon  before  ;  becaufe  the  day  of  excom-  pjowd.33.  b. 
ihunication  ought  to  be  Ihewn  certain  to  the  Court,  whereby  tlie 
Court  might  adjudge  thereupon  ;  for  the  time  is  traverfablei 

PoPHAMi  Chief  Juftlce^  and  Williams,  held  the  fccond  ex- 
ception to  be  ill ;  but  the  other  Juftices  doubted  thereof. 

But  upon  the  firft  point  it  wa^  rcfolved,  that  the  plea  was  ill  1 
and  thereupon  the  juiy  was  taken,  wh©  found  for  the  plaintiff. 


Jurdain  ijawjl  Steerc;  qx%\  7. 

tJECT^IE^JTi  M^ow  zltzkhy  Ricbard  Blackalley  and  ChriJIo- A,  b.  and  C. 
^  pher  Blackalley  for  three  years  of  the  entire  land.  Upon  not  *>^»'^8  Jo'^t  ««- 
guilty  pleaded,  the  cafe  by  the  evidence  was  difcovercd  to  be,  "^"*'*  ^''J  ^^**^*» 
That  Cfe-//?c/»Arr  and  Richard  Blackalley,  and  one  JValtham,  daugh-  iJ  jj^'and  lUn 
tcr  to  Richard,  being  joint-tenants  for  years,  Waiiham  let  her  part  a.  and  Jf .  join 
to  Chrifiopher  :  aftcrwaVds,  'Chriftopher  and  Richard  join  in  this  »n  a  icafc  for 
Icafe  to  the  plaintiff,  and  he  declares  upon  a  joint  leafe  by  botli :  >."'*  ^^  'j!f  *"' 
and.  Whether  this  decIaratipA  were  good  ?  was  the  queftion.  1  decUrac^n  ia 

Fleming^  Chief  Baron  (before  whom  it  was  tried  by  ^^^r/V/jcjeftiDcnt  can 
in  the  county  oi  Devonjy  ruled,  that  the  declaration   was   well  *^®  "J?  "*'*'"*?* 
raainuined  by  this  leafe  ;  but  notwitliftanding,  to  fatisfy  the  de-  Poft  'e^ 
fendant's  counfel,hc  caulcd  the  cafe  to  be  drawn  up  by  the  counfel 
on  each  fide,  in  order  that  it  fhould  be  moved  to  the  court  of  king's  ^^l^^^^'  '^°*  ^* 
tench,  where  the  cafe  depended ;  and  if  they  doubted  thereof,  owcn,  102. 
then  the  record  Ihould  not  be  certified.    The  jury  gave  their  vcr-  Moor,  71, 
dia  according  to  his  opinion  for  tlie  plaintiff:  and  now  this  mat-  »•  ^"-  *59' 
tcr  was  moved.  *•  ^'*^'  *3a* 

Cowp.  46. 

PoPHAM  and  Fenner  held,  that  this  leafe  well  wari^nts  the 
declaration :  for,  upon  the  matter,  they  both  let  the  entire  ;  and 
upon  this  general  count  it  is  good. 

ButYELVERTON  and  Williams  ?  row.V^;  becaufe  the  Court 
fuppofcth  that  both  let  the  entire  as  joint-tenants  ;  fr:r  fo  it  is  in- 
tended by  the  general  count,  which  appears  to  be  falfc :  for  they 
t«ro  let  two  parts  jointly  ;  and  the  one  of  them  having  a  third 
part  as  tenant  in  common,  let  that  only  ;  and  fo  the  declaration 
ought  to  have  Ihewn  the  truth  and  tlie  fpccial  matter;  and  be- 
caufe it  is  diflScult,  they  ufe  in  fuch  cafe  to  make  a  leafe,  and  the 
Icflcc  to  make  a  fecond  leafe,  and  the  fecond  Iclice  to  declare  gene- 
laliy;  and  fo  all  the  matter  fliall  come  in  evidence. — Wherefore 

G*  Gybfoa 
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^^'"  ^-  Gybfon  agahj  Searls. 

Special  cafe  t^  JECTMENT  By  the  plaintiff,  leffce  of  Richard  Peacoci, 
made  bythcdi-  M^  againft  the  defendant,  leflce  of  Gage.  A  fpccij^l  vcrdift  was 
Court"and  Ion-  ^°"^^  ^  ^"^  becaufe  it  was  very  large,  and  many  feveial  deeds  and 
knt  of  parii«l  records  were  to  be  entered,  and  one  point  in  law  (which  was 
without  enter-  agreed  on  both  fides  to  be  the  cafe)  would  make  an  end  of  all, 
Jns  the  vcrdia,  by  direftion  of  die  Court  and  confcnt  of  the*  parties  2  cafe  was 
Dough  344.  sfgreed  to  be  made  and  argued,  without  entering  the  verdift,  and 
according  to  the  refotution  therein  judgment  Ihouid  be  entered. 

The  cafe  was,  The  leflce  of  a  manor  for  ninety-nine  years  takes 
'  a  leafe  of  the  baifiwick  of  the  faid  manor  for  twenty-one  years : 

and,  Whether  the  taking  of  this  leafe  be  a  furrender  or  determi- 
nation of  the  firft  leafe  oif  the  manor  ?  was  the  qucftion. 
If  the  leflfee  of  DoDERlDCE,  the  King's  Solicitor^  argued  for  the  plaintiff,  that  it 
d  manor  for  ^a$  not  a  furrender;  becaufe  it  is  of  another  thing,  and  of  ano- 
tiart^iakc*a  ^'^^^  nature,  and  may  well  ftand  with  his  leafe  of  the  manor,  and 
i^fe  for  twenty-  ^^  ^^th  not  enable  tho^leflbr  to  nieddle  with  the  manor  during  the 
one  yeara  of  tiic  firft  term :  but  if  he  had  taken  a  grant  of  a  rent-charge,  or  com- 
bailiwick  of  the  mon,  or  eftovers,  or  any  pared  of  the  manor,  by  a  new  granty 
th^*wm*no''  ^^^^  ^^^  ^^^  *  furrender,  as  2r.  Hen.  7.  pL  6.  is.  And  if  he 
operate  aTa  ^^^^  *  grant  of  the  cuftody  of  parcel  thereof,  that,  peradventurc, 
furrender  of  the  might  have  .been  a  furrender,  as  3*  £Iiz,  Dyer,  20b.  is  ;  for  he  had 
leafe  of  the  there  a  new  intereft  in  tlie  fame  thing  :  but  a  bailiwick  may  well 
«wnor.  s*  C.  ftand  with  the  other ;  for  he  (hall  have  this  difpofing  of  his  own 
oft.  176.        ygj^j^  ^^^  otlier  privileges  which  a  lefloc  hath  not. 

496,  '  ^  Coke,  Jnomey  General^  e  contra.  For  being  ^reed,  that  if  he 
Moor,636.774.  take  the  cuftody,  it  is  a  furrender,  much  more  it  is  fo  when  he 
Hutt.  81.  105.  is  made  bailiff;  for  a  bailiff  hath  greater  intereft  and  authority  to 
Cfo.  Eiii.  ai.  meddle  than  he  who  hath  a  cuftody,  as  appears  10.  Hen.  7.  />/.  21. 
Sa^I  7c  ^^^  ^^  ^^  *  T\i\t,  quando  aliquis  per  chartam  al'tquid  acclpit,  omnia  ft' 

3.Bac.Abr.462.  ^'^^^'^^^''''.A'^'  V*^  ^^^  'J}^  *^^  potuit,  aS  I4.  Hen.  8.  pL  15.  37* 
i.Ter.Rep  441.  Hen.  6.  pL  I/.  If  tlie  Icilee  for  years  take  a  new  leafe  for  a  left 
term,  it  is  a  furrender  of  the  firft :  and  in  Michaelmas  Term, 
I'co*'^*  37.  £/Vz.  in  the  common  picas,  \n  Jeff'e*s  Cafe  [a)^  where  a 
Cro.  EJiz.  7.  leflee  for  fixty  years  takes  a  new  lealc  to  begin  ten  ycai-s  after, 
Moor,i85.6'}6.  it  was  adjudged  to-be  a  furrender  prefently  ;  and  in   Michael* 

4.  Roll.  Abr.  rnas  Term,  44.  and  45.  Eliz.  in  the  common  pleas,  in  quare  im- 
Pi  ^wd  6  ^^^'^  againft  Thompfon^  where  the  lellee  for  years  of  an  advowfon 
Oyer,  140/      '^^'^^  picfented  to  the  advowfon  by  the  leflbr,   it  was  adjudged  to 

5.  Co.  11/  be  a  furrender  of  his  term.  And  it  hath  been  adjudged,  that  if 
P»>p^.  9.  a  copyholder  in  fee  take  a  leafe  for  years  of  the  fame  land,  it  i^ 
Ca.Lic.  338.     an  extinguiflimcnt  of  his  copyhold  in  perpetuum  :  but   if  he  take 

a  leafe  for  y«ars  of  the  manor,  that  is  but  a  fufpenfion  of  his  co- 
pyhold during  the  term.  Fit%.  Nat.  Br.  154.  If  a  coroner  be 
made  Iheriff,  it  determines  his  office  of  coroner;  and  a  bailiff  hath 

{a)  Cro.  EII7.  512. By  29.  Car.  2.  nements,  or  hereHIcamcnls,  Oiall  be  fur- 

c.  3.  f.  3.  no  leafes,  eQaies,  or  iiuercfh,  rendered,  uclefs  it  be  by  deed  crnore  in 

either  of  freehold  or  terms  of   years,    or  writing,   figned  by  the   party   furrcndcr- 

any  uncertain  intci'eA,    not  being   copy-  Jng>  or  their  agents  lawfully  authorized  bf 

liold  or  cuftomary  interelt,  of,  in,  to,  cr  wriung^  or  b^  a^  and  opciation  of  la'"'* 
««K  of  any  melTuageSi  manors,  lands,  C9- 
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anlntcreft  in  themanor,  to  make  a  leafe  atwiil,  as  2.  Ediv,  4"  pi'  4*      Gybson 
3.  i/<w.  4.  pL  I. — Wherefore,  adjournatur  {a),  againfi 

(a)  This  cafe  came  on  aptn  in  Trinity    Judges  were  onanimo»ily  of  opinion,  that       Sl^^xl*, 
Tcnn,  5-7<K.   ■•  and  after  divers  argu-     tlie  acceptance  «f  the  fecond  leaf.:  was  noc 
oeats  at  the  bar^  aiid4iy  the  bencb|  the    afurrender  of  the  firA.-<->Poft.  176, 

Kenn  againft  Drake.  ^*»*  9- 

INFORMATION  on  the  5.  Eliz.  c.  5.  Bccau^fe  he  ufed  the  An  information 
*  trade  of  A  spurrier  in  LondoHf  not  having  been  apprentice  in  <>"  s-^'*»-  c.  5. 
that  trade  by  the  fpacc  of  feven  years. — After  verdift  exception  ||j^"  *^n["^  *** 
was  taken,  Becaufe,by  the  31.  Eh%  c.  5.  f.  7.  the  information  ought  wbere"thc  of. 
to  have  htcn  brought  before  the  jufticcs  of  peace  where  the  of-  fence  was  corn- 
fence  was  committed,  and  cannot  be  brought  here,  nor  in  other  of  mittod. 
the  king's  courts. — And  of  that  opinion  were  Fenner,  Yelver-  **oft.i79.  jsg, 
Tox,  and  Williams  ;  but  they  would  advife,  becaufe  it  was  a  ^^j,  ^^ 
common  cafc,  and  concerned  awmy  informations.  Cro.  Car. '347* 

1.  Ven.  S.     I.  Com.  Dig.  227i     a.  Hawk.  383.    Stra*  415.    Cowp,  3^9.  in  point. 
See  ti.  Jac.  I.  c.  4*  and  3.  Bac.  Abr.  555. 

Sir  John  Afhburnham  agalnfi  Lord  St.  John.       *        Cah  io. 

AUDITA  QUERELA,    to  avoid  an  extent  upon  a  ftatute  j^  ^^^1^^  .^  ^^jj 
made  by  the  plaintiff's  father ;  the  extent  being  in  die  time  acknowledge  a 
of  the  heir,  luppofing  the  land  to  be  entailed,  and  fo  not  extendible,  feature  and  die. 
The  defendant  takes  iflue,  that  they  def;:endcd  to  him  in  fee,  and  *"**  '*^  conufce 
traverfes  the  talL     IfTue  being  jomed  thereupon,  it  was  found  a"aiS*^hc*^ir 
that  all  was  fee  fimple  except  five  hundred  acres,  &c.     Upon  this  h^may  avoi/Tt 
tlic  plaintiff  prays  to  be  dilcharged  for  thofe  five  hundred  acres  ;  either  hyojjifi 
?ad  for  that  the  iifije  which  was  tendered  by  the  plaintiff,  was,  or  by  an  auditm 
Whether  all  thofe  lands  were  entailed  ?  it  being  found  in  part  JT'a '*I'o 
againft  him,  it  is  all  one  as  if  all  had  been  found  againft  him  who   **  •  *  5' 
tendered  it ;  and  the  finding  of  part  to  be  entailed  is  not  material,  '•  ^°*''  ^^* 
nor  Ihall  help  him :  but  in  this  cafc  the  extent  is  void,  and  he  ^^^J^^  ^j^ 
may  help  himfelf  by  entry,  and  have  an  affife  upon  diffcifin. —  Hob.  119.' 
And  ALL  THE  Court  held,  that  the  iffuc  ought  to  be  found  Sid.  55. 
for  the  plaintiff,  as  he  hath  pleaded  in  everjr  part,  otherwife  it  is  March.  71. 
found  againft  the  plaintiff  in  all.     Wherefore  it  was  adjudged, '•^*^"^*^'"**94 
that  the  plaintiff  ihoujd  tal^e  nothing  by  his  writ« 

Blunden  againjl  Wood.  Case  n. 

pRROR  of  a  judgment  i^  the  coipmoii  pleas  in  debt  upon  an  innrue  be  joined 

^  obliration.  on  a  plea  that* 

n^.  .      .^        deed  was  deii 

The  defendant  pleaded,  that  he  deli^^ered  it  to  the  plaintiff  as  vcred  to  the 

an  efcrow,  to  be  his  deed  upon  a  condition  to  bp  performed,  which  ^'(y  *"»/«y  «' 

was  not  performed,  and  fo  not  his  deed,  V  /^''•^'  ^^ 

*  ^  ^  fault  cannot  be 

The  plaintiff  replies,  that  it  was   delivered  abfolutely  as  his  affigned  for 
deed,  and  not  as  an  efcrow,  nor  upon  any  condition.  error,  afur  v*»-, 

Aml  thereupon  tliey  were  at  ifTue ;   and  found  for  the  plain-  poit.  377.  679, 
tiff,  and  judgment  given  upon  the  yerdift ;   and  error  thereof ,,  j^QlI_Al,r. 
hrought  and  afligned  upon  the  body  of  the  record :  for  it  was  16. 
(urmlfcd,  that  it  was  not  any  plea  nor  iffue,  and  fo  the  judgment  Co.  Lit.  36.  a^ 

y.  Co.  137. 

PjWf  9S«    ^f<>«  JI»>«  554'     <•  ^o-  43»    Crv.  Car.  25.  54.  78.     i.  Com.  Dig.  33*. 
C  3  OUg^lU 
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Blckdik     ought  to  iHve  been  upon  the  confeffion,  and  not  upon  the  vcr^ 
Wood        ^     '  ^"^  therefore  erroneous. 

Williams  faid,  that  the  pjca  was  not  good,  to  fay  that  the 
(a)  Co.  Lit.  obligation  was  delivered  to  the  partv  himfelf  as  an  clcrow  {a) ; 
c-c*EUt  88  l^H^y^^^^^^S  pleadc-d,  and  admitted  for  good,  and  iflbe  being 
o.  Co  IV.  ^' P^^^^y  ^"^  round  falfc,  the  vcrdift  is  good  enough,  and  the  judg- 
jvioor,  64*1  ment  well  given.  As  whcr^*  paynient  is  pleaded  in  debt  upon  a 
Ncy,  6.  bill  without  acc^uittance,  it  being  admitted  and  tried  againtt  him 

Hob.  246.  who  pleaded  it,  the  trial  is  good,  and  judgment  ftiall  bit  thereupon. 
/'Mod^2i8  ~And  of  that  opinion  was  the  whole  Court:  wherefore  th« 
SsJ  v\i\  MoorJ"^"^^'"^  was  affirmed  ;  but  nothing  was  fpoken  by  the  othbij 
6<^7.  contia,      JUSTICES  whptlier  the  plea  were  good  or  not. 

^^"  '*•  Lap  worth  againfi  Waft. 

In  trefpafs,  if  npRESPASS,  foT  thc  taking  of  twenty  loads  of  wheat,  &c. 
thedcfendam       X     l^i  Eythort. 
juftjfy  by  iicv'tje^  -^         ' 

and  thc  plaintiff  Thc  defendant  pleads  to  all  the  trefpafs,  except  two  loads,  not 
reply  licjitnt^  gj^iiiy  .  jind  as  to  them  he  pleads,  that  the  vill  of  Eythorp  is  within 
Vt\^luhTL'  ^^^  parifh  of  Wapenbury  \  and  that  Thomas  Lapvjorth  was  fcifed  in 
t^ifor,  andtra-  ^c  of  the  reftory  of  H'apenhury^  and  devifed  it  by  his  will  in 
yerfc  the  dc  writing  to  the  defendant  in  fee,  and  died,  and  that  the  defendant 
v;rc,  he  ncfd    entered  ;  and  that  thc  corn  was  the  tythes  fevered ;  and  fo  juftifies^ 

not  fliew  thi  '  ,     , " 

hm  of  dsfccnt.       The  plaintiff,  ^rotejtando  that  Eythrp  is  not  ^ithm  the  parifh 

-■\ntc,  43.         of  PVapenbury^  for  plea  faith,   that  Thomas  L^pworth  was  feifcd  of 

Port.  113. 161.  the  reftory  in  fee,  and  thereof  died  feifed  witliout  iffue,  which  de- 

^^*  fcendcd  to  the  plaintiff  as  his  CQufin  an^  Heir ;  whereupon  he  en- 

cl'.Lit'Vs      ^^^^^'  ^^'  ^^^  tr^verfeth  the  devife. 

c  0.  Hz.  419.       Upon  thcfe  pleas  they  were  at  iffuc,  and  a  venire  facias  was 

l^Com.^Dlg.     awarded  to  try  thofc  two  iffues  de  vicineto  parochia  de  PVapenbury. 

106.  lai,     '    The  jury  found  the  ifluc  of  mi  guilty  for  thc  defendant,  and  the 

Other  iffuc  for  the  plaintiff:  and  it  was.hcfcuppn  ajledged  in  arreft 

pf  judgment, 

First,  That  thc  replication  was  not  good^  becanfe  he  doth  not 
fhew  how  coufin ;  and  although  it  were  but  an  inducement 
\o  the  traverfc,  yet  it  ought  to  be  always  good  in  fubilance,  as 
12,  Edw.  4.  is, 

Scd  non  allocatur:  for  it  being  an  aftion  of  trefpafs  is  well 
maintainable  by  reafon  of  the  poileffion,  without  making  any  title 
in  it ;  and  although  the  title  which  he  malces  in  it,  being  buf 
an  inducement  to  the  traverfc,  is  not  formal,  it  is  not  material,  for 

it  is  not  traverfable. 
Totrtfp-fson        SECONDLY,   It  was  allcdgcd  that  this  z^enire  fitcias  de  vicmctd 
Ih^'^d^  ndliu    /^-^'-^^^-^r  ^^  '^^pc^il'ffn  onlv,    is  mifawardcd  ;  for  it  ou?;ht  to  be  as 
pic-d  rot  well  dc  Eytborp  as  of  IVapenhury :  tor  where  there  be  two  iffues 

g„iUyto  I  art,    rlfing  from  both  pl.ices,  thc  trial  ought  to  be  per  vuifictum  of  botl^ 
and  to  th-i  re-  places ;  aiul  bein^*  oihervvife,  it  is  i\mif-trial,  4nd  not  aided  by  any 

tor  of /?.  nit!  in 

\xhich  .'/.  lies   the  r<rt;V.- rhal!  hr  r.varftd  to  both  ^,  and  S,— -Ante,  3.     Poft.  95.     Kpb.  37.    Cro^ 

Xhi,  X14.  Vcl.  :;.    i.  JcrmRcp   :3^\  ::4X,  ' 
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ButNiCHOLS,  Serjcafit, moyed,  that  it  was  good  enough  ;  foraltho'    Lapwortii 
ihc  plaintiff  in  the  declaration  fuppofcth  Eythorp  tp  be,  and  doth        ♦'^'"'S/* 
not  fhcw  it  to  be  within  the  parifli  of  PPapenbuty  ;  yet  the  defen-       "^^^t. 
dant,  by  his  plea,  confefleth  it  to  be  within  the  fame  parifh,  and 
entitles  hiniklf  thereto  as  parcel  of  the  rcftory  :   wherefore  it  fo 
appcareth    to   the  Court  ;    and   then   the    venire  facias    is  well 
awarded  from  the  vicinage  of  theparilh.     The  iffue  alfo,  bv  the 
'*  not  guilty"  pleaded,   is  found  tor  the  defendant :  wherefore  if 
it  were  not  otherwife  good,  it  is  good  enough  by  the  verdift  ;  for 
it  is  not  prejudiced  thereby. 

PoPH  AM,  as  to  the  firft  reafon.  Although  the  defendant  in  one 
part  of  his  plea  confefleth  that  Eythorp  is  within  theparilh  of  ff  a- 
fcnbury^  yet  that  fhall  not  help  this  trial ;  for  the  firft  pleaof '*  not 
guilty**  is  diftinft  by  itfelf,  and  the  iffue  is  joined  upon  it ;  fo  ther^ 
is  quaJi2LT\  end  thereof.  'The  fecond  part  of  the  plea  is  alfo  diftinft 
from  the  firft,  and  hath  not  any  relation  thereto ;  and  nothing 
which  is  therein  (hall  aid  the  plaintiff  as  to  the  trial  of  the  firft, 
for  they  are  as  feveral  pleas  to  feveral  aft  ions  :  but  perad  venture 
fuch  a  confcflion  in  one  entire  plea  would  have  helped  him  ;  but 
as  it  is,  it  is  not  good. 

Fenner  and  Williams  were  of  that  opinion  •  and  although 
the  defendant  is  found  not  guilty  as  to  this  iffue,  yet  that  doth  not 
help;  for,  being  a  mif-trial,  it  is  as  a  void  trial  ot  thatifluc. — And 
^oad  that  point,  all  the  Court  agreed :  butfor  the  firft  point 
Yelverton  doubted. 

Yet  notwithftanding,  by  the  aflent  of  the  whole  Court,  it 
was  adjudged  afterward  to  be  a  mif-trial  i  2i\\i2i  venire  facias  denova 
was  awarded  to  try  tl)e  fame  iflucs. 

Myn  agalnjl  Cole.  cask  13. 

'T^RESPASS,  for  entering  his  houfe,  and  taking  his  goods.  To  a  justifi- 

Thc  defendant  pleads,  as  to  the  goods,  not  guilty  ;  as  to  the  ^^  tll^/iJe'c'j^^^ 
entry  into  the  houfe,  that  the  plaintiff's  daughter  licenced  him,  {'cred  by  liccnct 
iic.  and  that  he  entered  by  that  licence.  of  fhe  plain- 

The  plaintiff  faith,  '' quid  mn  intravlt  per  Uccntlam  fuam  :''  and  1^^'/'^  ^^^"^^1^;. 
iffue  was  joined  thereupon.  caVion  that  be 

The  firft  iffue  was  found  for  the  defendant ;  and  the  fecond  iffue  *''.^  ^^^  *"^.^  ^f 
for  the  plaintiff,   that  he  did  not  enter  by  licence  \  and  damages  ^"  ''""" ''  * 

rv  rr-    i  •     i  i  it'i  ^  '  •    •        °        negative  prcv. 

were  aireued  to  cight)"^  pounds,     v^  hereupon  it  was  moved  in  ar-  „,;,;.  but  if  if- 
reft  of  judgment,  that  he  ought  to  have  traverfed  the  licence,  and  f'jc  be  joined,  it 
not  the  entry  by  the  licence  ;  for  that  is  tregnant  in  itfelf,  and  an  •'  aided  aftw 
ill  iiliie:  and  he  ought  to  liavc  traverfed  the  entry  by  itfelf,  or  the  p^'^i*^' 
licence  by  itfelf,  and  not  both  together.  j^,  *  ^^\\'  ^^^'^ 

Williams   and   Yelverton  were  of   that  opinion.     Fide  57^- 
10,  Edw.  4.    14.  Hen.  4.  pi.  32.  i.  Lev,  83. 

PoPHAM  agreed  that  the  iffue  was  ill,  if  it  had  been  at  the  common  co\u"';  ^6** 
law ;  but  being  tried,  it  is  made  good  by  the  ftatute  of  32.  Hen,.  8,  cro.  Eiiz'/4i6. 
c.  30.  which  aids  mif-joining  of  iffues  ;  for  an  iffue  upon  a  negative  LC0m.Dig.332' 
(rmiant  is  an  iffue  :  per  quod  adjeumatur,  Stra.  925. 

Ld.  Ray.  409. 
412.     2.  Term  Rep.  i65» 

G4.  Draper 
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^Att  14.  Draper  a^ainfi  Raftal. 

Eafter  Term,  44.  Elix.    Roll 

In  debt  on  a      T\EBT  for  tliirty-nin^  pounds  twelve  (hillings  in  the  dehet  an^ 

w^'coin^^'h^*"'  '^^'^"^^ '  ^°^*  ^^^^  .*^*^  "^.^^  ^^^^^^  northern  cloths  for  fixty-fiK 
declaration  pounds  monetig  Flandria  adtunc  currant  in  Aftddleburghj  quit  quidem 
whether  by  ori-  fixty-fix  poiinds  moneta  Flandria  tempore  emptlonts^  &c.  amounted 
ginaiorby  bill,  to  thirty-xiinc  poiinds  twelve'  Ihillings  moneta  Angl'iiff^  fohend^ 
ought  to  dc-  ^pon  r^queft ;  and  that  he  h^d  not  paid  the  thirty-nine  pounds 
.7e:^SS;Thc  twelve  Ihiilin^^      Unde  aaio,  t^c.      '  ' 

fn^thenTw '     The  defendant  pleaded  non  debet  ;   and  found  for  the  plaintiff 
thc  coniraa  for  i^^^d debet ;  arid  damages  aflefled  to  twelve  pence,  and  cofts  to  fifty- 
foreign  coin       three  Ihillings  and  four  pence, 
amounting  to      '  "        ^  #*      '  .     • 

the  fum  hid*  It  was  ii^oved  in  arreu  of  judgment,  that  the  declaration  was  no( 
Port. 61  J.  good;  for  he  ought  to  have  made  his  denjand  according  to  hi% 
S.C.  Moor,775.  contraft,  viz,  fixty-fix  pounds  moneta  Flandria  attingent,  to  lo  much 
S.  q.  Yclv.  86.  qf  Engli/h  money  :  for  otherwife,  if  he  demand  fo  much  Englijh 
^35-  .  money^  ix  doth  not  appear  to  the  Court  but  that  it  may  be  morq 
1.  Lcon^4i.      ^^P-  ^o  much  of  f landers  mmy  will  amopnt  to  ;  and  if  he  fliould 

3.  And.  n8.     have  judgment  according  to  his  demand,  the  defendant  might  be 

4.  Leon.  46.  prejudiced;  for  he  cannot  traycrfe  the  value  alledgcd.  Alfo  the 
^'^c  ^^' D'^^^*  J"^y  "P^^  ^^^  ^^^^  ought  to  have  (inquired  of  th^  value  of  thq 
Jo  °'^V  *^'  money,  fo  as  the  Court  might  know  now  to  give  certain  judg- 
ment. And  although  in  original  writs  fued  out  of  chancery, 
the  courfe  is  to  derpand  fo  much  of  Engli/h  money ^  that  is,  becaufci 
they  have  another  form  in  the  chancery  ;  vet  in  fuch  calis  the  de- 
claration ought  to  be  fpecial  to  demand  lo  miich  of  Fleml/h  money 
amounting  to  fo  much  of  Englijh  money  ;  and  the  jjudgment  fliall 
be  according  to  the  declaration,  to  recover  tlie  mo(iey  as  he  de- 
clares, vel  ^jahrem  inde ;  which  Ihall  be  tried  by  ?  jury  what  it  is. 
Vide  9.  Edw.  4.  fl  49.  34.  Hen.  6.  />/.  12.  and  11,  H^n*  7.  pL  5.' 
where  debt  was  brought  for  five  quarters J/rww^'w//  ad  valorem  five 
marks,  and  the  judgment  was  to  rtco\tr  frumentum^  or  the  value. 
2  T .  Edw,  4.  pi  38 .  Bh  Ent.  \  57.  And  i n  Bagjhaiv  v.  Playn  {a) ,  where 
debt  was  brought  for.  forty -eight  pounds  "eight  fhillings  monet^ff 
Flandria  attingent.  to  forty  pounds  two  (hillings  Englijh  money^ 
againft  an  executor,  and  he  pleaded  plene  admirii/iravit^  and  being 
found  againil  hint,  the  judgment  wfis,  thatthe  plaintiff  (hould  reco- 
ver//<^i//«m/>r^^/V7i^»i  {^ndon  error  beingbrought  in  the  exchequer- 
chamber,  the  judgment  was  there  reverfed,  becaufe  tlie  jury  did  not 
enquire  of  the  value  of  the  Flemijh  money ;  nor  was  there  a  writ 
awarded  to  enquire  of  the  value :-  for  the  Court  might  not  know 
the  value  ;  and  they  would  |iot  believe  the  furmif9  of  the  party. 

The  Court,  notwithftanding  tjiefc  reafons,  gave  judgment  for 
the  plaintiff:  for  they  held  no  difference  betwixt  an  a<Sion  brought  by 
original  writ  and  by  a  bill;  but  iribotlithe  plai  ntiff  Ihall  demand  th^ 
fum  according  to  the  Englijh  money  ;  and  if  he  demands  it  other- 

(«)  Cro.  EIlji.  j3$. 
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vife  than  It  is  in  tnitli,  the  defendant  may  therein  plead  in  atatc-  Drah^ 

mcnt,  and  fo  help  himfelf ;    and  the  vcrdift  having  found  that  he  "i^'^^J^ 

owed  fo  much  as  he  demanded,  there  ought  not  to  be  any  further  ^^'t^**? 
pnquiry  of  the  value. — Wherefore  it  was  adjudged  for  the  plaintiff. 

Sir  Francis  Knowls  againfi  Beckingfliaw.  ^^«*  »$• 

I7RROR  of  a  judgment  in  the  conmion  pleas,  in  an  aftion  of  trover,  if  the  kthm^ 
^  The  error  affigned  was,  For  that  the  aftion  being  brought  in  'V^'*^".  "^'"'f''* 
tlic  time  of  queen  Elizabeth^  and  the  parties  then  at  iflue,  and  a  5^  ;7^!i^!!l*'* 
vemre  facias  returned  :  afterward,  in  this  king  s  time,  an  babeai  cor-  aided  by  veitua^ 
^ra  was  awarded  with  a  tala^  which  recited,  f*  auodhabfiit  c^rparq  Port.  <6f.  37*. 
^^  jurator.  fummonlt,  in  curia  nuper  regin.** — And  becaufe  the  jurors  467- 
Were  never  faid  to  befummoned  in  curia  regin.  {for  the  venire  facias  i.Rcll.Ab.i99« 
was  the  firft  proccfs,  whjch  is  not  any  fummons),  it  was  therefore  Cro.  Car.  99. 
for  this  caufe  held  to  becrror,and  the  judgment  rcverfed,  although  *•  **^  7-  «v 
this  error  was  in  judicial  procefs ;  and  it  is  not  aided  by  the  ftatute  ^^^^^' 
of  jeofails,  31.  Hen.  8.  c.  30.  nor  iS.Eliz.  c.  14.  {a}  ;  for  the  one  ^^  h^^jj|p?^q^ 
procefs  oiight  to  warrant  the  other,  which  was  not  done  here ;  for  ^9,         *    ' 
\l  caimot  warraiit  tliis  tales. — Wherefore  it  was  revcrfed. 

(#}  Vide  21.  Jac.  I.  c«  13.    17.  Car.  %,  c.  %,  and  ^  &  5*  Adiu  c«  x6« 

Sir  Michpl  Dormer  againfi  Chambers.  Can  i€. 

pRROR  of  a  judgment  iq  the  cominon  pleas  in  debt.    The  error  In  debt  by  an 
•■^  affigned.  For  that  the  plaintiff  fued  as  adminiftrator,  and  in  fdmioiftrator 
tlicfirft  declaration  it  was  not  expreflcdby  whom  the  adminiftration  JJ|^  iTTwlui 
>vas  committed,  but  a  blank  was  left  therein  for  the  name  of  the  bHrftVor  ihcT 
ordinary,    and    the  defendi^rrt    imparled,   and  after  the  impar-  name  of  the  or. 
lance  the  plaintiff  declared  de  novq^  as  the  courfe  is  in  the  common  <*»nary  in  tiic 
picas,   and  in  that  declaration  the  faid  fault  was  amended,  and  t\ic fir fi  dttimati^n^ 
declaration  made  pcrfc^,  and  the  defendant  pleaded  to  ifTue  ;  ^rid'^]^'^'"^^^^ 
jt  was  fpund  againfl  him,  and  judgment  given  accordingly.  dtciaraiioH^\ik 

not  cure  ths 
Fenner  and  Yklvertov,  Ju/Iices^  held  it  to  be  error:  for  error. 
the  iirft  declaration  is  the  material  declaration,  and  judgment  is  ^^^^  »<^ 
riven   thereupon.      The  fccond  is  but  of  form ;    and  the  firft  ^^^'  "**5* 
wring  ill,  is  not  aided  by  the  fecond :  but  if  the  firft  were  good,  >•  s»ik.  38. 
and  the  fecond  ill,  it  fhouJd  be  amended,  bccaufe  it  is  but  the  de-  ^^'  J"* 
fault  oFthe  clerk  in  pot  making  it  according tq  tlie  former,  33^ugi.u*4^ijS. 

Williams,  7if///Vf ,  held,  that  the  fecond  declaration  beinggood, 
^le  pleading  is  upon  it,  and  the  judgment  good  ;  and  the  firft  is  as 
if  there  had  not  been  any  dcclan^tion  at  all.  So  it  was  adjudged  in 
this  court,  where  the  firft  declaration  was  in  debt  upon  an  obli- 
gation 5.  February^  and  the  fecond  was  upon  an  obligation  dated 
^rFebruary^  and  the  pleading  and  judgment  was  thereupon ;  and 
error  thereof  brought,  that  it  was  good,  and  the  judgment  affirmed  ; 
for  it  was  held  as  a  declaration  without  an  original,  which,  being 
i|fter  Tcr4ia,  was  aided  ;  fo  here.— Wherefore  adjournatur. 

Kemp 
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^'''*  *7-  Kemp  agaiftjl  Houfgoc. 

•^rUcJcffhc  4^"^^°^  ^^  '^^^  ^^^''^'  Whereas  he  being  a  jufilccof 
p!ace!tha/hc  Is  peacc,  &c.  the  defendant  fpake  of  him  thcfe  words :  *'  Master 

**  a  fartiml  juf'  "  Kem?  IS  a  bailcet-juftice,  a  partial  jufticc;  I  will  give  him  five 
•»  tut,''  isac-    "  pounds  every  yea:r*for  his  gifts  for  jufticc  matters.** 

Aotc,65.  After  vcrdift  for  the  plaintiff,  exception  was  taken  in  arreft  of 

Fort.  196.        judgment,  that  for  tliefe  words  an  adion  lies  not. 

87,  '  *  '  Fenn'er  and  Williams,  Jujikes^  they  only*bcing  in  court, 
Cxo.  Car.  i»3.  held,  that  for  none  of  the  words,  except  the  words  "  partial  jufticc/' 
4.  Co.  16.  any  aftion  lies  ;  for  one  may  take  prcfcnts  of  viAuals  without  of- 
3'^^^'**-7»-fence;  but  the  Words  *•  partial  juuice"  touch  him  in  his  office, 
»!  Sid!  432.     ^"^  '^  T  '-J  ^  corruption  in  him  j  and  for  them  tlie  a£lion  lies* 

Sira.  617.  116S.      J.  Ld.  Rayin.  1369. 

Case  i8v  Brook  dgainft  Sir  Henry  Montague^ 

JL  E  C  O  R  D  E  IL     OF      L  •  N  D  O  N» 

Trinity  Term,  3.  Jac.  I.     Roll 
Abmmcrmay   A  CTION  FOR  WORDS  ;  for  that  the  defendant  at  fuch  a 

tufn  of'flandeV'  P!^^^  ^"  '^'^''"^^  'P^^^  ^^^^^  ^^''^^  ^^  ^'^^  plaintiff:  "  He  was 

x\\2i%x\it6c(J*  *'  arraigned  and  convifted  of  felony,  &c/*  The  defendant  pleads^ 
matory  words  that  thc  plaintiff  at  another  time  brought  falfe  imprifonment againft 
mmt  fpoi««n  by  J,  J.  one  of  the  ferjeants  of  London^  who  juftified  by  warrant  from 
^™ ',"  ^j**"*'  ^^'^  J^icholas  Mofely,  mayor  of  London^  for  arrefting  him  to  fincj 
werc'iteot^tus  ^^rctics  for  the  good  behaviour ;  and  they  were  thereupon  at  iffuc ; 
proftflion.  and  found  againft  the  plaintiff,  who  brought  an  attamt :  and  thc 
Toit.  432.  defendant  being  conjiliarius  et  peritus  in  lege^  was  retained  to  be  of 
Dyer,  iS«;.  counfel  With  the jpetty  jury;  and  in  evidence  at  the  trial  in  London 
i,Rcii.Ab,  S7.  fpake  thofc  words  in  the  declaration  ;  and  fo  juftifies.     Yelvbr^ 

sifiic.,462.  YOK  and  Coke,  Attorney  General,  were  qf  covjnfel  for  the  de- 
Moor,  79. 428.    c    J     ,  '  -^  >        V         V  / 

4L%  Co.  15. 

Cro.i:J.z. 230.  Tme  Court  refolved,  that  the  juftification  was  good;  for  3 
j.ConT;Digr.T04.  counfellor  in  law  retained  hath  a  privilege  to  enforce  any  thing 
Onflow'iN.  p.  which  is  informed  him  by  his  client,  and  to  give- it  in  evidence,  it 
?.  Bl.Com  ao.  ^^^%  pertinent  to  the  matter  inqueftion,  ana  not  to  examine  whe- 
lij. '  *  *  ther  it  be  true  or  falie  ;  but  it  is  at  thc  peril  of  him  who  informs 
3.Bac.  Ab. 492.  it :  for  a  counfellor  is  at  his  peril  to  give  in  evidence  that  which 
4.Bac.  Ab,498,  hjs  client  informs  him,  being  pertinent  to  the  matter  in  queftion ; 
t"^ Tc^rinRep  ^therwifc  aflion  upon  the  cafe  lies  againft  him  by  his  client,  as 
m  P'  Pqpjj^^^  faj^,  B^it  matter  not  pertinent  to  the  ilfue,  or  the  matter 
in  queftion,  he  need  not  to  deliver  ;  for  he  is  to  difcern  in  his  dif- 
crction  what  he  is  to  deliver,  and  what  not:  and  although  it  be 
falfe,  he  is  exciifahlc,  being  pertinent  to  the  matter  r  but  if  he  give 
in  evidence  any  thing  not  material  to  the  iffue  which  is  fcandalous, 
he  ought  to  aver  it  to  he  true,  otherwife  he  is  puniftiablc;  tor  it 
fljall  be  intended  as  fpoken  maljcioufly  and  without  caufe  ;  which 
is  a  guo:l  ground  for  an  a^fVion.  So  if  a.  couniellor  objeft  matter 
agajnft  a  witncfs  which  is  flaudcrous,  if  there  be  caufe  to  diicrdit 
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his  teftliQony,  and  it  be  pertinent  to  t^^  matter  in  queftion,  it  is       Brook 
juftifiablc  what  he  dehvers  by  infonnation,  although  it  be  falfe.       ogainji 
So  here  it  is  material  evidence  to  prove  Him  ^  perlbnfit  to  be  bound      ^*"aowb. 
to  his  good  behaviour,  and  \n  maiutenaoce  of  the  firft  vcrdift  j 
therefore  his  juftification  good. 

Coke  cited  a  cafp,  where  Pfirfon  Prick  in  a  fermon  recited  a  in  flander,  the 
ftor\'  out  of  Fo^\  Alariyrology^  that  one  Grfenivood,  being  a  per-  ^'J^^ndant  may 
jurcdpcrfon,anda  great perkcu tor  had  great  plagues  "^A^^^ted  upon  |^j'^jj"J[j^J*^^ 
him,  and  was  killed  by  the  hand  of  God  ;  whereas  in  truth  he  ne-  as  afloryoutof 
verwas  fo  plagued,  arid  was  himfelfprefen^  at  that  fermon  ;  and  he  a  hiftory, 
tliereupon  brought  his  aftion  upon  the  cafe,  for  calling  )ijm  a  per-  see  3.  Bac.  Ab. 
jured  perfon  :   and  the  defendant  pleaded  not  guilty,     An<i  this  493»  499*  •*><* 
matter  being  difclofed  upon  tliQ  evidence/  Wray,  Chief  Ju/^tce^^^^'*'*^^'^* 
delivered  the  law  to  the  jury,  that  it  being  delivered  but  as  aftory,  J'  ^^^  ^ 
ZT}d  not  with  any  malice  or  intention  to  flander  any,  he  was  not  ,|q. 
guilty  of  the  words  malicioufly  ;  and  fo  was  found  not  guilty. 
14.  Hen  6.  />/.  14.      20.  Hen.  6.  pi.  34. — And  Popham  affirmed 
it  to  be  good  law,  when  he  delivprs  matter  after  his  occafion  as 
matter  of  ftory,  and  not  with  anv  intent  to  flander  any. — Wh^re* 
fore,  for  thcfe  leafons,  it  was  adjudged  for  thp  defendant. 

Whitlock  agahift  Horton,  Casi  19^ 

Trinity  Term,  2.  Jac.  i.  Roll  1996. 

pjECTAffiNT.     Upon  ^  fpecial  verdift,  the  cafe  was.  That  if  one  of  two 
^  Mary  Milton  ^nd  Elizabeth  Jfljitlocky  being  jointenants  for  life,  Jo«n««"an» 
Mary  Milton^  by  indenture  betwixt  her  ^nd  the  defendant,  "  cove-  ^rs/to"[gin 
**  nanted,  granted,  and  agreed,   with  the  defendant,  that  he  Ihall  after  hi»  death, 
"and  may  have,  hold,  and  enjoy,  from  and  after,  the  death  of  «t  win  bind  hu 
"  Elizabeth  fVhiilock,  the  moiety  of  all  thofe  lands  called  IJptofts^  wmpanio^ 
"  which  Ihe  holJcth  in  jointure  with  the  faid  Elizabeth  for  fixty   ^^'  '♦'''• 
"  years,   if  flie  the  faid  Mary  fliall  fo  )ong  live ;  and  doth  demife  !^-  RoU.  At).89, 
■'  and  gr^nt  the  other  moiety  of  the  fame  lands  from  and  after  the  ^ ''^^^^^"^^  g'* 
**  death  of  the  faid  Mary  for  fixty  years,  if  flie  the  faid  RUzabetk  cartl  '506.* 
'*  fhall  fo  long  live."     Elizabeth  furvives  Mary':  and,  Whether  Moor, 776. 
this  were  a  good  leafe  againft  Mary  for  Tiny  part?  was  the  queftion.  5'Com.Dig,2€6. 

2.  Vern,  3»3« 
After  argument  at  the  bar  by  Thomas  Rysden,  for  the  plaintiff'^ 
Vrho  claimed  under  A/lry  ;  and  by  Doderidge,  Solicitor  General^ 
>nd  Wyat,  for  the  dcfcndarity  it  was  refolved,  that  this  leafe  was 
not  good  for  any  part. 

First,  It  was  refolved  and  agreed  by  all  the  Court,  that  if 
there  be  two  jointenants  f  r  life,  and  the  one  makes  a  leafe  for 
years  to  begin  after  his  death,  it  is  good  to  bind  his  companion  j 
as  it  was  rciblved  before  this  time  in  Harby  v.  Balton :  for  as  if  ho 
n^akc  a  leafe  immediately  for  years,  it  fliall  bind  his  companion, 
253.  Eliz.  Dyer^  182.  is,  fo  ix  is  where  he  makes  a  leafe  to  begin 
^t  a  future  day. 

Secondly,  It  was  refolved,  that  the  words  "  covenant,  grant.  What  words 
^'  and  agree,"  that  he  fliould  have  the  land  for  fo  many  years,  are  a^iount  to  a 
2pt  words  to  make  a  leafe  for  years,  and  enure  as  a  leafe.  ^^^^^ 

t.ro.  Cw.  107.  48^,      Mocr,  86^,      Hob,  35.     Poft  20;.  3^8,      3.  Com.  Djg.  24S.  Cilb.  Ten.  233. 
|.TcimRep.7J5.  '     ' 

.Thirdly, 
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Whitt-qcic        Thirdly,  tThat  by  the  firft  words,  it  was  a  good  Icafc  front 

ogainjl       Mary  of  her  own  part ;  but  that  never  happined,  becaufc  fhe  did 

HoRtoN.      j^Q^  furvivc  Elizabeth :  and  it  is  to  commence  after  her  death,  and 

to  continue  for  fixty  years,  if  Afary  lives  fo  long ;  which  never 
Jf,  and  ^.  being  2^^      ^j^^^  ^     ^j^^   ^^^   ^f  q^^       ^^^^  ^j^j^  j^g|-^  j^,  ^^jj  ^  ^^  £//2£2- 

Jfe,  A  GRANT  ^^^'^  s  P^rt;  for  ihe  had  no  power  to  let,  or  charge  that,  or  to  con* 
fhadt  by  ^.  of  tTzSt  iox  it :  and  when  Ihe,  by  the  iirft  part  of  the  indenture^ 
the  moiety  h.7^  grants  and  agrees  that  the  defendant  ihall  have  the  moiety  of  the 
A*ndian  after  the  |^j^j  which  fhe  holds  in  jointure,  that  is  her  part  which  me  hath 


moiety  At^.    voM^  for  flie  had  no  jiower  to  nieddle  with  it. — Wherefore  it  was 
•i^U'V  adjudged  for  the  plaintiff. 

iCo years,  if ^.fo  long  live;  is  bad.  Poll.  ^ly^  S*  C.  Moor,  776*  a.  Roll.  Ab«  S9.  Co.  Lit.  i%6^ 
3.Rac.  Abr.209.  ^Qx.   ;fi.  Wiif.  232. 

^A*^*°-  Lancafter  againft  Lowe. 

«n  7ifu/treim^«'  YJ^RROR  of  a  judgment  in  the  common  pleas  in  a  quare  impedit 
^t  againft  the    *-'  brought  by  Lowe  againft  Lancajler  and  the  Bl/hop  of  London^ 
bUhop  and  in- 
cumbent, if  the     At  the  firft  day  of  the  return  pf  the  vfritof  quart  impedit^  an  cffaign 
«Hihop ionparie,  ^as  caft  by  the  bifhop  in  this  manner:    ^*  /.  Epi/copus  L.  effiigne 

^Vl]Tim!^f^'  *'  ^^'/''^  "^^^  ^"  *"^  ^^*  "^^  ^^^  '"  ^^*^  P^^^'  '^^^^  other  de- 
V*  iI/«^'^'/ai  fendant  appeared  ;  and  afterward  the  bifhop,  at  the  day  of  the  ad* 
**  •rdxnmy;'  jotrrft  of  tlie  effhigns^  appeared  and  pleaded,  **  that  he  did  not  claim 
fin  a  vcrdicb  for  **  any  thing  but  as  ordinary.**  The  other  pleaded  to  iffuc ;  and 
InaDb '"'*^^r^  on  being  tried,  it  was  found  againft  the  defendant,  "  that  the 
aamrte  .  .^  ^j^^^^^  ^^3  full  of  tlic  prcfentmcnt  by  the  queen  of  one  Boswel 
€.  Co.  44.  b.  «<  pendant  le  brief  J**  A  Hirrit  was  thereupon  awarded  to  tlie  bilhop, 
«<  b.  io<>-  iQ  admit  the  clerk  of  the  plaintiff,  and  to  amove  Bo/ivel;  and  the 
^^^i,  jdcfendant  and  bifhop  were  m  tmfertcordia. 

A  writ  of  error  was  hereupon  brought  in  name  of  the  bifhop 

and  Lancajier  the  incumbent.    Tlie  incumbent  only  afCgned  th^ 

Errors. 
Anr/a'-rcaft        FiRsT,  This  efftiign  \%  not  wcll  entered :  for  it  is  not  entered  in 
tjyfhcbihcpon  ^^1^       J       ^^  ^^^^  ^y^^    j^  jg  difcontinued  as  againft  the  bifhop  ; 

tlie  return  of  a        ..   ,r.      '  -,11        \      n  c  tt       o   °  11  i  *^- 

mua>t  impUitj  ^'hicli  IS  not  aided  by  the  fetutc  of  32.  Hen,  8.  c.  30.  although  it 
without  ftatiny  be  a  frial ;  for  the  trial  is  not  againft  the  bifhop,  but  only  againft 
in  wiiat/>/j.i,  is  the  incuiiibfnt :  and  the  pica  being  difcontinued  againft  the  one, 
erroneous ;  but  '^^  j^  ^  difcoHtiauunce  ucainft  both,  and  not  aided. 

ifthemcuaibcni  o  »  . 

picidto  iffue,  it      V/  ii.Li  AMs  and  Fknner  wcrc  of  that  opinion,  that  it  is  ill  and 

fliaii  be  amend-  ri^^j  nmencJcfMe  ;  for  there  is  a  difference  when  the  ejjoign  is  fo  ill 

for^ih^"^  irim':^*  cailat  the  firii  day  when  the  writ  is  leturnable,  that  it  is  not  amend- 

Pott.  502^'     '  *^^^^  i  ^^^  '^  ^^  "^^  ^^^"  default  of  the  clerk ;  for  he  had  no  record 

2.  Ccm.  Di?.     be  ibrc  hiit»,  whereby  he  mi^ht  know  in  what  manner  to  enter  the 

-,.'2.  3-?.  f//^*^^'  ;  ^Jid  the  party  ought  to  take  heed  it  be  well  entered  :  but 

i'owf .  4C7.       the  cjfoign  caft  after  tlie  appearance  of  the  parties,   if  it  be  mif- 

entcred  in  the  names  of  the  parties,  or  in  theaftion,  or,  &c.  that 

is  amendable  ;  for  it  is  but  matter  of  form,  and  the  clerk  hath  a 

•  record  before  him  to  direft  him  how  it  fhould  be.     2.  Hai.  4, 

4.  F.Jiv,  4.      3.  Htn.  T-  pL      •      37,  Hen.  6.  pL  4.      -^3.  Ed  3, 

^' Dam:' ^. 
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But  Yelverton  held,  that  it  is  A-ery  well  amendable;  for  it  Lakcastee 
appears  in  what  a£tion,  by  the  appearance  of  the  other. — And  to       ^g^itfi 
tnat  opinion  Popham,  ChUfJuJlke^  inclined  :  and  if  it  were  not  ^" 

zinendabtey  yet  it  is  aided  by  the  ftacute  after  trial   againft  the 
other. 

A  Second  Error  aflSgned  was,  Becaufe  a  writ  wa's  a^varded  to  ^%fiay%imfn^ 
Ttmovc  Bofwel^  who  is  not  party  to  the  fuit,  but  comes  iA  ^en^  ^h'^^^^^^A^ 
dffttc  Rt€j  artd  that  without  ?Lrvy  fare  facias  fucd  againft  hiiir^  ^im^t,  if  "lie 

PoFHAM,  FeKnbr,-  and  Williams^  held  it  to  be  error,  for  }^^^^^  ^^"JJ;^ 
thereby  >tfdgracm  is  given  againft  a  ftrangcr,  who  is  not  party  to  queen  ^r.iwf*' 
the  fait;  and  he  is  not  to  be  removed  without  an  fwcr :  and  al-A^<»  and  her  pre;^ 
though  the  incumbent  being  named  in  the  writ,   he  and  every  *^^  **  f*- 
othcr  who  conEies.in  pendetue  iiuis  to  be  removed,  yet  that  cannot  ^^^^^^^ 
fe  by  ward^  m  the  judgment.     But  if  upon  a  writ  awarded  to  ^^^judim^t^er^ 
H&op  he  returns  that  another  incumbent  is  in,  by  the  prefcnt-  roneous ;  for, 
meat  of  the  defendant,  or  of  any  other,  pendente  brevi^  a  fclre  fa^'un  «^c  bJfliophcinj. 
ftall  be  awarded  againft  him,  to  anfwer  why  he  fliould  not  be  re-  °^^^^'  "**  ^*^^ 
Moved;  fo  he  (hall  not  be  put  out  without  anfwer.     And  in  a  1^^^^;^^,^^^^"^*^^ 
^re  im^dit^   if.  the  ordinary  be  not  nan^,  he  may  prefent  by  tcmiir.ed. 
hpfe,  it  the  fix  months  incur  pendente  brevi ;  but  being  named,  he  ^  ^^^ 
cannot  take  advantage  of  .any  lapfe,  but  ought  to  fee  that  the  cure  c^.  u^i^ 
be  f<prved,  by  aUowauce  out  of  the  profits  to  be  taken  by  fequeftr-a-  6.  Co.  51. 
tion :  and  as  he  is  bound  that  he  fhall  not  take  advantage  of  any  "o^*  i<^»-  3^* 
lapfe,  fo  the  metropolitan  and  the  king  are  bound  ;  for  no  laplc  ^^^^'  ^^^* 
being  againft   the  ordinary,  there  cannot  be  any  lapfe  againft  LirRcprioxIr 
*iifm.  F.  N.  B.  38. 

^  ^*'"''  559- 

Coke  cited  it  to  be  fey  adjudged  in  one  Duke's  Cafe.  3 •  ^-^on-  *  38^ 

Siv.  89. 

PoPHAM  faid,  the  courfe  to  ftop  ftranircrs  from  prefeiuino:  pen-  """«»«;  U* 

dentebrevi  IS,  after  a  quare  tmpedH  is  depending,  to  live  a  nc  admtUas  ^.comDlg.'-iaa. 

to  thebifbop  ;  and  if  the  bilhop  then  admits  the  clerk  of  any  other,  3.  bi.  com.  247. 

hanging  that  fiiit,  and  the  plaintiff  recovers,  he  fhall  liave  a  qucre  Bull.  N.  P.  124. 

mumbravity  and  thereby  remove  any  who  conies  in,  hanging  the 

writ,  by  whatfoever  title  he  comes  in,  and  fliall  ff^rce  him  who 

hath  right  to  recover  by  quare  impal'it :  but  if  he  fues  not  Aich.  a 

writ  of  ne  admittas^  if  then  tlie  incumbent  of  a  ftrangcr  fliouJ J 

come  in  by  good  i\l\t^  pendente  brev't^  he  fhall  bar  him  m  f  ire  facia  Sy 

and  (hall  hold  it.     And  here,  as  this  cafe  is,  the  jury  find  that 

Bofufei  cd/mc  in  by  the  q-ucen*s  prefcntation  j(>r«<aft';;.v  l^revi :  a^iJ  it 

ftands  indifferent  by  what   title   the  queen  prefented ;  for  if  fhe 

prcfentcd  by  lapfe,  fhe  hatli  not  any  title  ;  and  if  fhe  prefented  bv 

>ny  other  title,  it  ought  to  be  difcufled  before  the  incumbent  be 

removed ;  which  is  the  reafon  that  in  z-quare  impcJit  the  jury  ought 

to  enquire  of  four  things  :   Fitfi^  Of  the  value  of  the   church. 

Secondly^  Wlicthtr  the  church  were  fullornot.     Thirdly,  By  whole 

prefentinent.     Fourthly^  By  what  time.     For  if  the  incumbent  of 

the  defendant's  prefentation  be  in  by  fix  months,  being  prefented 

I>eforc  the  writ  brought,   he  fhall  not  be  removed,   if  he  be  not 

Earned  in  the  aftion  :  but  if  he  be  prefented  by  the  defcnclantpcv/- 

^■'lU  biro'iy  he  Ihall  be  removed  ;  but  not  if  he  be  picfcnt^J  by  a 

ftrin;icx 
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LiKCASTi*    ftranger  without  ^  fclre  facias .     Vide  7.  Hen.  4.  pU  31.      19.  //r/?.  (>• 
"h^lsk        ^^'  33'  '^^''^  ^itto^  5.  -fi'^w.  4.//.  150.  Dyer^  206.  277. — Where- 
fore the  judgment  was  reverfed. 

AllthcpUintifff  fiuT  it  was  afterward  moved,  that  this  errof  was  not  ^cU  af- 
LVm'uT'olnin  ^"^^ »  ^^^  '^  ^^^  affigned  by  one  of  the  plaintiffs  only  in  the  writ 
thcTmgiiment  ^^  crror,  there  being  two  plaintiffs  without  fummoris  and  fcverance  ; 
of  errort  j  for  for  the  incumbent  folc  affigned  the  errors,  and  fued  the  fare  facias 
an  amgnmeiit  ad  audiendum  errorts*  And  after\vard  he  and  the  &ifhop  alhgned 
by  one  is  a  4/1/-  ^j^g  fj^j^c  errors  ;  and  the  defendant  pleaded  in  nulla  efl  erratum  to 
aJtcr*a%>«'/LT  ^^"^- — ^"^  ^"^^  ^^'^  ^^"^^  ^^^  "^"^  CouRT  held,  that  this  aflign- 
«Mi,in  which  nient  of  errors  by  one  of  the  plaintiffs  only  was  ^H,  and  all  the  plea 
the)  have  all  was  difcontinued,  and  not  aided  by  the  fccond  affignnient  after, 
joined  in  the  re.  And  fo  it  was  ruled  in  the  cafe  of  Lard  Cromwell  {a)  t>.  Andrew Sy 
*«gMaent  of    ^jj^.^  Andrevjs  and  nineteen  others  brought  a  wpt  of  error  of  a 

judgment  in  an  ailife  againft  them,  and  Andrews  only  afiigned  the 
Cro.  Eiii.  65.  cfrors,  the  others  not  being  fummoned  and  fevered  :  and  for  th\s 
4lvt.  3.  caufe  it  was  ruled  to  be  ill ;  and  exccutionr  was-  awarded.     So  in 

F.  N.  B.  20.  Another  cafe,.  Jones  v.  Dixort^  whetc  Jdnes  and  tlie  Archbifhop' 
3.fiac.Ab.ai7.  oi  Tork  fucd  a  writ  of  error  of  a  judgment  agairfft  them,  and  Jones 
a  Stra.  443.  Qnjy  afligned  the  errors,  and  therefore  held  to  be  ill :  fo  here  for 
LhRar. 71.  ^**  caufe  the  writ  of  error  is  to  be  difcominued  ;  and  the  judg- 
,^j,j,    '    '     ment  was  not  reverfed  according  to  the  former  rule*     But  a  ntw' 

writ^of  crror  was  afterwards  brought. 

(«)  Cro.  EIiz.  992. 

Case  ±u  LofFc  agairtft  Kelbridge. 

Hilaiy  Term,  1.  Jac.  !•  Rolling. 

If  a  man  be  ar-  CCIRE  FACIAS  againft  the  defendant  as  bail  for  one  Littler^  in 
rcAcd  upon  pro.  O  ^n  adion  brouglit  in  Lynn. 
ccfs  out  of  an  a-  ^ 

t^TIs^^TeInt  T*^^  ^^^^  ^^S'  ^^^^  '^  ^^^^  ^?'*  fcventy  pounds  by  the  plaintiff 
miy^  take  bail  againft  Lit  tier  ^  proccfs  of  capias  iflued  againil  him,  aireded  to  thtf 
for  his  appear,  ferjeant  of  the  mace  there,  who  fcturned,  •*  cepi  corpus  ;'*  and  that 
ancc.  the  faid    Littler  **  fecundum  confuetudincm  villte  pradi^lte  inverut  ei 

Ante,  81.  ^^  fecurnatem^^  viz.  one  Hearing  (who  was  dead)  and  the  faid  Kcl- 

x.RoU.  Ab.561.  ^^/Va^^  »  ad  comparendum\*  and  if  he  were  condemned,  to  fatisfy 
^68  ^***  ^^'   ^'*^  ^^'^^^  ^^  ^^  render  himfelf  to  prifon.     And  it  was  fo  far  pro- 
Cro!  Car.  ig6.   ^^^^^^  ^"  ^^^^  ^^^^  court,  that  judgment  was  given  for  the  defen- 
Cowp.  18,     '   dant ;  and  thereupon  writ  of  error  brought,  and  the  judgment  re- 
verfed ;  and  nowbecaufe  Littler  did  not  pay  the  debt,  nor  render 
himfelf  to  prifon,  this  a£tion  was  brought.    And  it  was  thereupon 
demurred,  and  moved, 

First,  This  bail  found  before  the  ferjeant,  although  it  be  al- 
ledged  to  be  ''\fecundum  cdnfuetudinem  villa^^  is  not  good  ;  for  the 
bail  being  matter  of  record,  cannot  be  found  before  any  but  the 
Judge  of  the  court ;  but  the  bail  for  appearance  only  may  be  taken 
by  the  ferjeant. — And  of  that  opinion  was  the  wholk  Court  ; 
and  that  for  this  caufe  the  bail  was  not  chargeable. 

SECONDLYf 
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Secondly,  It  was  alledged-,   that  this  bail  was  difcharged  by       ^orrz 
Ac  judgment  being  given  for  the  principal  in  the  inferior  court;       **«••/' 
for  the  bail  is,  *'  if  he  be  condemned  in  that  aflion  in  the  faid       »-»*»"gc* 
•*  court,  &c"     And  here  he  was  never  condemned  in  the  faid  if JM^igmcnt  in 
court,  but  is  difcharged ;  and  thereby  the  bail  is  a^^ogcther  dif-*^^'^^^j.^^*^ 
charged :  and  although  the  judgment  be  reverfed,  swid  the  principal  bc^rcvcrfcd  on 
made  cbaigeable,  yet  that  is  only  for  him,  and  doth  not  make  theeiror,andiiid5- 
bail  (who  is  collateral  thereto)  to  b6  chargeable. — S€£i  non  allocatur : '"«"« given  for 
for  THE  Court  held,  when  die  judgment  is  rcverfcd,  it  is  as  if  ^hepUintitf.tJic 
that  judgment  had  never  been  given,  and  as  if  at  the  firft  the  prin-  coiu^u^^naW 
cipal  had  been  condemned  in  the  inferior  court ;  and  the  bail  as  Poft.ioj.  106. 
well  chargeable  thereby,  as  if  the  firft  judgment  had  been  given  for  363.  402. 636, 
the  plaintiff  in  the  inferior  court.     But  for  the  lirft  caufc,  it  was  Moor,  850. 
adjudged  againft  the  plaintifF.  2.  jcpes,  96. 

I.  Sid.  313.     Stra.  419.  516.  1262.    Cowp.  jw 


Sturges  agcihjft  Judkin, 


Cass  22V 


PALSE  IMPRISONMENT  ;   fuppofing  the  imprifonment  at  From  what 
^    fVheJion.    The  defendant  juflifics,  by  rcafon  of  a  warrant  upon  Pj^*  tJicjurf 
a  capias  out  of  the  common  picas,  direfted  to  the  fherifFof  Sr/foik^  Antc^AT.is* 
made  at  Bury,  &c.      The  iffuc  was  here,   de /on  tort  {iemcfne  ;  and  poft.  a6S. 
thereupon  a  venire  facias  was  awarded  dc  vichntu  rie  fflicjlon  only.  ,cq,„£)j-  ,^^ 
After  vcrdift  for  the  plaintiff,  it  was  alledged  in  arrcft  of  judgment,  cowp.  lau 
that  the  trial  was  :1I  ;  for  tiic  venue  ought  to  have  been  from  Bury 
and  from  fVhrftony  and  not  from  one  of  them  only. — The  whole 
Court  was  of  tliat  opinion  :.  wherefore  venire  facias  de  novo  was 
awarded. 

Hairs  Cafe.  Casei^ 

TJTALL  wiw  inJIfted  before  t!ic  coroner  of  />.  of  murder.  Ex-  Inanindjamcnt 
^^  ccption  \\as  taken,  Bccaufe  the  llroke  was  laid  to  be  fupcrji-  "f^^^^^'  "/* 
n^ilram  pattern  Inter  it,  t^fc.  and  he  doth  not  Ihew  in  what  part,  and  thuThe  wound 
lo  uncertain. — But  the  Court  held  it  to  be  certain  enough  ;  for  wis  eivcn  \ntU 
LiUi  is  a  place  known.  Uftp^rtoftU 

M.  4.  C«.  4.1.  a.   5.  Co.  lii.  b.    Skin.  443.  ^53.     Garth.  331,    2.  Hawk.  P,  €.259.      Cowp.  6?i« 
i.Tcr.i.  R'.p.  5S1. 

Quarks  ogcinfl  Searle.  Case  14, 

CRROR  of  a  judgment  given  in  Havering  Byji-er.     The  Error  Replevin  in  an 
^  affigned  was,  I'hat  in  a^  r.-plevin  brought  there,  the  declaration  1"^^'"'^'^^^^^^^ 
fuppof;:rh  the  tikini;  to  he  at  Chdri'ge,  \\\  a  place  called  ^^Vr/' ;  Jofi^LnL^^e  h1« 
and  he  doth  not  fay  inj) a  juyifdiclionc'/i  Cuiicc.  pjactwHfRv 

to  he  tuittin  tb$ 

The  defendant  pleads,    that  he  took    them   in  ain^thcr  p!iicc,>'y''^""'«*« 
AR«m'E  HOC    that  he  took  thcni  in  that  pl.ice  :    arui  they  wcic  a.Com.Dis.fi'^ 
thereupon  at  ilRic  ;  and  it  was  fouiiJ  for  iVx  T>I'^iiitift,  and  judg- Cowptr,  iS, 


mcnt  accardinslv. 


A  writ 


$6  Michaelmas  Term,  3.  Jac- 1.    In  B*  K. 

QuARtM     4    A  writ  of  error  was.  thereof  brought,   Becaufe  the  declaration 
^amji        ^5^5  ^^^  ^^^  ^^  pj^g  ^f  ^^  taking  was  Infra  jurijit&ihnem  Curia^ 
(sfci 

jii.Ti^.  ^*  FOSTER,  Serjeanty  anfw6red,  That  forafinuchas  Havering  Sowef 
was  in  the  margeiit,  it  is  to  be  intended  to  be  thefe,'  unlefs  the  con* 
trary  Were  ihewn. 

Williams  was  of  th'atbpinioii;  who  faid,  tHat  he  was  eftopped 
hy  bringing  this  writ  of  error,  for  he  thereby  affirms  the  jurifdic- 
tion  ;  othcrwifc  the  judgment  is  void;  and  lie  itecd  nibt  any  writ 
of  error. 

PoPHAM,  Yelvert ON,  find  Fenner,  e  contra  ;  for  it  being  a 

private  jurifdiftlon,  ought  to  be  cfpccially  fhewri  to  be  within  it^ 

otherwife  the  Court  fhall  not  intend  it :  but  where  a  county  is  in 

Vt:k.  i<).  6i«.  the  margerit  of  a  declaratioh,  and  the  trefpafs  ot  thing  is  alledged 

3.  war.  341.     to  be  done  at  D.  and  he  doth  not  (hew  in  what  county  D.  is,  yet 

j». Bl. Rep. 84.7.  j^  is  wellenoughi  becaufe  it  Ihall  be  intended  tb  b^  m  the  fame 

county  which  is  in  the  margent ;  for  a  general  intendment  (hall 

there  ferve,  as  34.  Hen.  6.     But  intendment  fliall  not  be  where  a 

particular  vill  is  in  the  mirgent^  to  give  jurifdiftion  to  an  inferior 

court  to  take  away  the  jujifdiftion  of  fuperior  courts,  without 

fliewing  it :  and  although  a  writ  of  error  be  brought,  yet  thatdotli 

not  affirm  the  jurifdidliort  of  the  faid  court ;  nor  is  any  affirmance 

but  that  it  may  be  faid  to  be  a  void  judgment  j  and  yet  the  writ 

of  error  well  lies  of  a  void  judgment* 

PopHAM  faid)  that  he  had  feen  a  good  precedent,  6.  Edw.y 
Lord  Staffcrd\  Cafe^  where  a  writ  of  error  was  brought  in  thii 
tourtof  a  judgment  given  before  commiffioncrs  in  a  plea  of  land: 
and  one  error  afligned  was,  Becaufe  thtre  was  not  any  fummons 
awarded  according  to  the  law  of  the  land  ;  and  another  error,  Bc^ 
caufe  a  commiffion  was  awarded  for  the  trying  of  a  title  to  land, 
and  tried  before  them,  where  it  ought  not  to  be 'tried  by  the  law 
of  tlie  land,  but  upon  an  original  w^rit.  And  for  this  caufe  it  was 
reverfed  ;  and  the  fpccial  caufe  of  the  reverfal  entered  upon  the  re- 
cord :  fo,  although  the  judgment  tlierc  was  merely  void,  yet  a  writ 
of  error  was  maintained  upon  it, 

Casi  as.  Adams  agalnfi  Goofe. 

Ejeament  on  a  Tf^  JECTMENT  of  a  leafe  6.  September,  2.  Jac.  1. ;  and  that  hi 
demifc,by  virtue  il»  was  pofleflcd  until  the  defendant  pojea,  fcilicet  4.  September ^ 
S^**ind  wa?'  ^'  7^^-  '•  ^\^^^^  him.  The  defendant  pleaded  not  guilty.  Attcr 
poOeflS  vintil  verdift,  it  was  moved  in  arrcft  of  judgment,  that  the  declaration  was 
^fttrwardt  not  good'j  for  the  ejeftment  i$  alledged  to  be  made  two  days  bc- 
ejcacd,  is  good,  fore  the  Icafe^  which  cannot  be* 

though  the cjeft- 

iiKnibcklledged,       But  FeNNER,  YELVERTON,and  WiLLIAMS  (uA/fff/^rOPHAMJ, 

JciRctt  on  a  day  YitlA  the  declaration  to  be  good  enough  ;  for  when  the  declaration 
dcroife?*'*  is,  th^t  he  was  poflefled  virtute  dimifftonis  quoufque  foftta,  Jcitictt 
Poft.  1*36.  T54.4'  September y  i,Jac.  I.  he  was  ejcftcd  :  thofe  words  ^*  fcilicet ^^»  Sep- 
312.415.662.  ^*  temberyZ.Jac.  iJ*  are  impoffible  and  repugnant ;  and  the  ^^^ 
Cro.  Eiiz.  368.  Hob.  72.  Yclv,  94.  1,  Saund.  »26.  i^  Sid«  ft.  2*  Bu]ft.29«  Ron;  tfi^'  94* 
Bull,  N.P.I06.     I.  Bl.  Rep.  495,  .    . 

iJtCit 
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^dt  is  well  enough;  as  the  cafe  is  20  Hen.6.  pi.  15.  where  the  cont!"      Adams 
mianJe  of  a  trefpafs  is  alled^ed  to  be  until  the  da^r  of  the  writ  pur-       'r'"'!^ 
chafed,  viz»  fuch  a  day,  which  was  falfc  recited ;  it  was  held  there,      Ooott. 
that  the  **t>/zk**  wad  void  and  idle,  becaufe  the  day>  of  the  writ  Ld.  Ray,  yit. 
purchafed  was  certain  enough,  which  appeared  ot  record ;  and  870. 
the  other,  being  contrary  thereto,  was  voia  :  but  they  would  ad-  s.  Stra.  soS6« 
rife.   £t  ajjtnarnatwr.  ^, 

Note,  There  ieemeth  to  be  a  great  difference  betwixt  the  cafes; 
for  there  tht/dlicrt  is  fuperfluous,  aiid,bein^  repugnant,  is  merely 
void ;  but  here  the  fofiea  without  the  fcilicet  is  void:  for  then  there 
is  not  any  day  of  ejedment  fhewn,  which  ought  to  be  exprefled 
to  be  before  the  action  brought;  and  afterward,  as  I  heard,  it 
was  adjudged  accordingly  for  the  plaintiff.  In  the  cafe  of  7^ 
mond^^Ay^bnfonfa)^  where  trover  of  goods  was  fuppofed  to  be  3. 
Mayy  and  the  converfion  was  fuppofed  pofteay  fcillcet  1.  May  the 
fame  year,  wliich  was  before  the  lofs,  yet  it  was  adjudged  good  2 
and  tnis  precedent  of  the  Ejedment  was  cited,  and  amrmed  for 
good  law  (b)^ 

(«)  Poft.  428.— ~(^)  See  the  opinion  **  the  cafe  of  Jiamt  v,  G^fe  to  be  good 
ofSii  OftLAiioo  BrxogmaH,  C6fVf  T*/.  «« law.'*'^-«— By  i6.  and  17.  Car.  2. 
fttt.  C.  Bk  Mich*  Tenn,  tx«  Car.  2.  in  c.  8.  after  verdiA  judgment  (hall  not  be 
Goodfo  Y.  Wakefield  t.  Sid.  7.  8.  cm.  ilayed  or  reverfed  for  a  miftake  of  the  day. 
And  Ma.  JVflTics  Bvllib,  Hiji  ffins^  month,  or  year,  when  the  right  day/month^ 
f.  106.  Ays,  *<  1  am  Arongly  inclined  to  or  year,  U  once  truly  alledged  io  the  de* 
■*  think,  that  in  tlielb  days  the  Courts  daration. 
**  woald,  in  fnpport  of  the  afiion,  hold 

Juftice  Williams  agatnjl  Vaughan.  Cask  s6. 

CCIRE  FACIAS  againft  the  defendant  as  bail  for  dne  Gauek  The  ifloing  of 
y  The  fcire  facias  recited,  That  judgment  was  given  againft  Go«f  A  ^^'^^'J  '^.^^ 
in  debt;  and  that  he  had  not  paid  the  condemnation, nor  rendered  ^p"i  need^not 
bimfelf  to  the  Marjhalfeay  according  to  the  bail.  be  recited  in 

The  defendant  pleads,  that  the  principal  was  dead  before  ^^^^'^^J^""^  X 
fctre  facias  brought ;   and  thereupon  the  plaintiff  demurred,  be-  fbiTtime*  of  hit 
cauie  he  alledeeth  not  when  he  died,  nor  that  he  died  before  tlie  death  mufl  be 
capias  awarded  againft  him. — ^Th£  whole  Court  for  this  caufe^ewn. 
held  the  plea  to  be  ill.  P^'^-  9«. » «5* 

And  although  exception  was  taken  to  the  writ  of  fcire  facias^p^^*^^' 
becaufe  it  is  not  mentioned  therein  that  the  capias  was  awarded,  Lat.  i273.'j28r. 
yet  it  was  held  to  be  good  enough;  and  the  clerks  faid,  their ». Mod.  1S.30S. 
courfe  is  oftentimes  to  omit  it  in  the  fcire  facias.  And  The  '•^•c.Ahr.aiy. 
Court  held,  that  the  courfe  of  reciting  or  omitting  it,  is  good^^  "  "**°* 
enough ;  for  it  is  not  of  neceflity  to  be  recited,  ».Ter.Rcp.57«. 

Elizabeth  Hargrave  agaifift  Richard  Rogers.  ca«i  ^7. 

T\EBT  for  fixty  pounds ;  for  that  he  and  John  fVoodbridge  and  Debt  lies  on  a 
^^  tVHHam  Rogers^  in  Michaelmas  Term,  42*  Eliz.  in  the  com-  "^^**f  b**  hi 
mon  pleas,  et^uilibet  corum  manuccperunt^  et  quilibet  eorum  manucepit^  prtAiacof'the 
^iz.  the  faid  fViUiam  Rogers  in  one  hundred  and  twenty  pounds,  common  pleas, 
and  th*  laid  Richard  Rogers  and  John  H^oodbridge  in  fixty  pounds  ;  where  the  ac- 
that  the  faid  JViUiam  Roger s^  within  eight  days  poji  monitionem  fibi  tion  is  removed 
^)y  the  faid  Elizabeth  or  her  attorney  civcn,  Ihould  appear  before  ^l^^''^^^^  ^^^^ 
the  quecn*s  juftices  of  the  common  pleas  by  himfelf  or  attorney,  {^^'^.^^  y^^^^^ 
ttpon  an  aftlon  of  debt  of  fixty  pounds,  to  be  fued  by  the  faid  the  aaion  be    ' 
Elizabeth  againft  the  faid  fViUiam  Ro^ersy  before  oflab.  JHllarii  next  depending  in 

CRO.  J  AC  H  fol-  ^**"''-  ^^^Ai' 
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HiiitoiAfy    fotfowihg,  and  there  to  aufwcf  J  and,  if  he  were  condemned,  to 
«r«'¥       fatisfy  her  the  faid  debt  and  damages,  or  to  render  himfdf  to  die 
Fleet ;  which  fum  of  fixty  pounds  uterque  manucaptorum  rccark^ 
viffet  to  be  kried  of  his  lands  and  chattels,  &c. ;  and  ailedgeth  in 
faft,  thsKt  28*  H^vember^  42-  £//z.  Ihe  brought  a  writ  cpf  debt  of 
fixty  pounds  out  of  tlte  chaiccry  againft  frilliam  R6gers,  rctam- 
f :  Com.  Dig.   able  m  the  common  pleas  o£iai.  Martini  following ;   and  that 
478>479*49'«  Ihc  gave  notice  thereof  to  the  faid  fVilliam  Rogers  13-  November ^ 
42.  Eliz.  and  that  at  offob.  Mmtini  the  feid  fritliam  Rogers  ap- 
peared, and  the  IherifF returned  the  writ  **fcrved  /'and  that  (he  at 
the  faid  day  declared  againft  ff^ilUam  Rogers  in  tlie  faid  aftion ;  et 
taliter  in  eadem  curlaproccffumfuit,  tliat  judgment  was  gi^en  there- 
upon againft  fViUiam  l(^ogerSjB\\d  sl capias  awarded  againft  him; and 
'  he  did  not  render  himfclf  to  the  Fi'eet,  nor  pay  the  condemnation; 
nor  fhew  that  the  record  and  bail  were  removed  into  tliis  court 
fcy  a  writ  of  error ;  wide  a^'io  aecrevit. 

The  defendant  pleads,  qi4od  non  dedlt  monklonem  juxta  formam  it 
fffeftum  reccgnitionls.  ^ 

The  plaintiff  faith,  quod  dedlt  tnon'itlonemf  life*  and  thereupon 
they  were  at  iffue;  and  it  was  found  for  the  plaintiff. 

It  was  now  allcdged  in  arreft  of  judgment,  that  this  mainprizc 
trrecognizancowas  not  well  taken,  to  have  a  mainprise  before  an 
adion  brouglit.— But  The  Court  faid,  it  was  the  courfe  to  take 
fuch  recognizance,  where  the  caufe  is  removed  by  habeas  corpus: 
and  this  Court  ougJxt  to  take  cognizance  of  the  courfe  of  the  com- 
mon pleas. 
in  removing  a      Secqi^dly,  Bccaufe  it  is  alledged,  that  tliis  record  is  removed 
Ju<Jginemto^J?.  by  a  writ  of  error,  *nd  k  is  not  expreflcd  whether  it  were  reverfcd 
**".'**^"f^J^*T^  or  affirmed. — Sid  mn  allocatur ;  for  it  is  but  an  inducement  to  tlic 
ItwMrev^rf^   ^^'^"  >  '^  ^^^  ^'f^^  ^^^  ^^  ^^^^  hither,  viz,  by  mittimus  out  of 
or  affirmed,      the  chancery  (which  is  die  ufaal  and  bell  courfe),  or  othcrwifr; 
Ante,  46.        for  being^  here,  it  fufSceth  to  ground  an  a£tk>n  thereupon. 

Cowp.  %^ft 

HcKamof  ^«.  Thirdly,  Bccaufe  he  doth  not  fhew  *  whether  the  ctf^/Wxwa© 
fUi  not  mate-  returned  OT  not. — Sed  non  allocatur ;  for  the  awarding  of  the  catias 
ffial  lafcLfm.  is  bcTt  ex  gratia  Curaei  and  not  material  whetlier  it  be  awarded  or 
-Ante,  97.         ^Q^^ 

i.  Lev.  145.     cto.  EI12.  597, 

Sunender.  FouRTrftY,  It  is  alledged  he  did  not  render  hrmfeif  to  the 

1.  Con.  Dig.  fleets  whereais  it  ou^ht  to  have  been  to  the  Marjhalfea^  the  record 
^'*  being  here. — Sed  non  allocatur ;  for  the  rendering  otrgbt  to  hate 

been  in  the  court  where  tlie  judgment  is.     Wliercfore  it  vras  ad- 
judged fot  the  pbintifF. 

In  ihe  Common  Pleas, 

.    c^'**  *«•  Sliopland  againji  Ryolcr. 

Vide  Ante 9  /•  55- 
A  guardian  In  'T^HIS  caft  Was  ilow  moved  again,  and  Qawi>y,  Chief  Jufticf* 
foecage  ntay  ^  Warberton,  and  Daniel,  held,  that  the  grant  by  the 
hold  a  court  in  gxmVdian  in'  focc^e  was  good,  and  fhould  bind  the  heir ;  for  he  iS' 
,aI!d^Mi'!:*^y.  ^^'^'''^^  pro  temfifret  atid  hath  an  intereft  in  the  land,  and  may  Itt 
Holds  and  the  grtni  fliaUWnd  the  heir.— Ante,  55.  Poft.  105.  i.  RolU  Abf.499.  fcRoB*^^'*'' 
4^  Co.  »3  b,     COr  Lit.  5^  ^« 

ft 
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It  for  yean»  as  Plow.  299.    A  guardian  in  foccage  may  avow  in    Sbo?  lam» 
his  own  name  and  right,  as  34.  J'^w.  3,  "^A/pory,"  298.  and     j^^^*'jj^ 
y.  Edw.  3.  38,  arc.   But  guardian  in  foccage  or  by  nurture  cannot 
prcfent  to  an  advowfon,  becaufe  he  cannot  account  for  it,  a$  j^^^^* 
%i.Edw.  3.,p/.  89.  29.  Edw.^.  pL^.  %.Edw.  2. ^'Fr^Jintmeni,''  XO.    cub.  Teo-jij. 

Daniel,  If  the  heir  be  within  the  age  of  difcretion,  the  sedvi<te 
guardian  (hall  prcfent  to  an  advowfon  (a),  A  guardian  fhall  have  ^/^^^  ^^^^ 
trefpals  or  ravilhment  of  ward,  as  The  Year-Book  i|.  Hen.  7.  . 

fL  12.  is,  and  N.B.  139.     He  may  alfo  have  a  writ  of  right  of '-^^^  ^*«' 
ward,  25  Edw.  3.  pL  52.  contra ;   and  fhall  have  guard  per  caufi  ^  ^C^^  j^j^^ 
di guard :    and  therefore  he  hath  intereft  to  hold  court;  and  a  415, 
copyholder  admitted  is  in  by  the  cuftom.     A  bailiff  cannot  grant  3  B«fcAbr.4o6. 
by  copy,  becaufe  he  hath  not  any  intereft  {b)  ;  but  a  guardian  (^j  ,,  chinc 
hath  intereft  ex  provifione  legjs^  although  he  fhall  not  forfeit  it ;  Caf.  201. 
for  then  the  heir  fhould  lole  the  account;  and  the  guardian  here  *•  P****  ^w** 
Ihall  account  for  the  fines  which  he  takes :  And  it  would  be  i^i-  ^'^S- 
convenient  if  he  might  not  let  by  copy,  for  the  heir  cannot,  and 
the  law  will  not  compel  one  to  occupy  it :  and  the  court  ought 
not  to  be  kept  in  the  name  of  the  heir,  but  of  the  guardian; 
wherefore  he  fhall  grant  copies,  &c.     And  it  is  all  one  where  one 
hath  intereft  by  aft  of  law,  and  where  by  aft  of  die  party ;  and 
as  a  guardian  in  foccage  may  make  a  leafe  for  years  and  it  is  good, 
and  his  leflee  may  have  an  ejedm^nt,  a  fortiori  he  may  grant  co-  a.RoU.  Abr.  41. 
pies  :  but  a  bailiit  hath  not  any  intereft  at  all,  and  is  not  dominus 
to  any  purpofe. 

Gawdy  cited  8.  Eliz.  2^1.  tliat  tenant  by  elegit  may  grant  co-  Co.  Lit.  58.  b. 
pics,  and  a  guardian  hath  intereft  in  his  own  right,  although  his  '•**•  J^*y«-  9'» 
executors  cannot  have  it,  becaufe  it  is  annexed  to  his  perfon.         '5*'       _-. 

But  Walmsley  i  contra^  becaufe  dominus  ought  to  be  a  perfeft  112. 
lord :  but  fuch  a  guardian  is  but  dominus  ad  commodum  hitredis,  vcl 
fotiusfervus  ejus :  and  here  it  was  not  necelfary  to  grant,  becaufe  it 
was  a  copy  in  reverfion :  and  he  is  not  faid  to  be  dominus  who  can 
neither  grant  nor  forfeit;  and  he  fhall  accolint  only  de  exitibus  ^  ^ 

temt^  as  Fit%.^* Account ^^^  118    is.     A  writ  of  right  of  ward  lieth 
not  for  the  land,  but  only  for  the  body,  as  Nat.  lir,  139.  is :  and  ,- 

an  intereft  brings  a  profit;  but  here  this  doth  not  bring  any  1.  Con.  Di^.' 
profit,  therefore  it  is  not  any  intereft.  A  guardian  differs  only  in  4-^. 
name  from  a  bailiff,  for  both  are  accountable:  and  a  hufband 
feifed  in  right  of  his  wife  cannot  grant  copies  in  his  own  name, 
but  the  wite  ought  to  join.  He  who  enters  updn  condition  to 
retain  until  he  be  fatisfied,  cannot  grant  copies :  and  it  is  not  rea« 
fon  that  he  fhould  grant  eftates  which  (hall  endure  after  his  own 
tftatc  be  determined:  wherefore,  &c. — But  notwithftanding  his 
opinion,  it  was  afterwards  adjudged  that  the  grant  wa^  good. 

Alden  againft  Blague-  ^^^  ^' 

Eafier  Term^  3.  Jac.  i.    Roll  1033. 
/COVENANT.  For  that  the  leflee  covenanted  for  him  and  his  **  Accord  and 
^  a^gns  to  repair  and  maii>tain  the  houfes  in  reparations  from  ^*''*^!f  *^?  j_j 
time  to  time  during  the  term  ;  and  fhews  that  the  Icffee  affigned  JH  baMo  «  a^ 
tion  for  breach  of  coven^int  to  rrpair.— rPoft.  650.      ^.  Co.  43.  b.      Lut.   359*      1.  Roll.  Rep.  \%l„ 
Yrif.  II  (.    Cro.  Eliz.  46* 

Ha  all 
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AtvTYt  all  his  term  to  the  defendant;  and  for  default  of  reparations  aftef 
againfi  the  affignment,  hc  brought  the  adion  againft  the  aflignee.  The 
**^*^*'  defendant  pleads,  that  after  the  decay  he  made  fuch  a  concord, 
that  the  plaintiff  fhou  Id  have  thirty  millings  and  foch  goods  in 
fatisfaftion  of  that  deftruftion,  &c*  and  fliews  it  to  be  executed. 
Whereupon  it  was  demurred,  and  moved  for  the  plaintiff,  that  it 
Ivas  not  any  plea ;  for  the  aftion  beingv  grounded  upon  a  deed, 
cannot  be  diicharged  unlefs  by  deed;  as  an  obligation  with  a  con-* 
ditioit  cannot  be  difcharged  by  a  contraft. 

Cfo.  Car.  86.        ®^^  ALL  THE  CouRT  held,  that  the  plea  was  good  enough;^ 

f\  Co.  7«.        for  it  is  not  pleaded  in  difcharge  of  the  covenant,  but  only  for  thqf 

J.  Lut.  359.     damages  which  are  demanded  by  reafon  of  the  breach  of  the  cove- 

a.  Com.  Dig.   j^^nt,  and  the  ctovciiiant  remains :  and  this  plea  founds  only  in  dif- 

tfcom.  Dig.   ^'^^IB^  of  the  defendant,  and  is  not  like  to  the  cafe  of  an  obliga-^ 

256.     *  tion ;  for  there  it  i&  a  duty  certain ;  and  it  is  not  any  plea,  although 

i.Bac.Abr.i33.  it  be  before  or  after  the  day  of  payment:  and  m  every  a&ion 

where  only  amends  is  demanded  byway  of  dzm^gcs^** j^ccord Exe^ 

*•  cut€d"  is  a  good  bar  in  difcharge  of  them*  Hde^.  Hen.(^.pi.yf. 

3.  Hin.  4.  fl,  I.    47.  Edxv.  3.  pL  12.    Dyer^  75.  and  aoi. 

Daniel  faid,  that  in  wafle  againfl  tenant  for  years  ^^Acccrd^*  is 
a  good  plea,  but  not  againft  tenant  for  Irfe.  And  afterward  in  the 
>rnicipai  cafe  it  was  adjudged  accordingly^  that  it  was  a  good 


Caieso.  Porter  agalnjl  Porter. 

H  one joim-ie.  ^"^t'O  joirit-tcnants  copyholdefs  in  fee';  the  6rie  fifrrefiders  into> 
fiant  forreodcr  -■•  thc  hand  of  two  tenants*  to  the  u'fe  of  his  laft  will,  and  make^ 
*ji»  "[»»«»/•  *n<l  his  will  of  that  land,  and  dies  ;  the  furrender  is  aftefwafds  pr^- 
JI^«JS  i!  il  ^^»^^^-  Whether  it  Ihall  biffd  the  furvivor  ?— And  refolved  per 
a  feverance  of  CuRiAM  that  It  Ihould  ;  for  heirig  ptefented,  it  (hall  relate  to  tlfe 
the  jointure,  firft  time  of  the  furrender^  Whcrefofe  it  was  adjudged  accordn* 
iv>ft.  403.        ingly. 

Co.  Lit.  59*  b.  Yclv.  J44.     I.  RpW.  Abr.  50^*     %  BtfWI,  130-    Strange,  48^.     5.  Borr.  27^ 

.;Casi^i,  Brook  againft  Rogers. 

HtUryTerm^z.Jac,  I.   RcUzzgl^ 

Boughs  of  dc.  PROHIBITION*    For  that  a  parfon  fued  in  the  fpirituaf  coxfft 
■   «ei  a-   A     fQj.  tithed  of  boughs  of  trees  above 


arc  nottSc.    nilus  futridaj  and  tlicrrfore  prayed  confultation  :  and  upon  tliis 


cayed  trees  a.    ^     for  tithed  of  boiTghs  of  trees  above  the  age  of  twenty  years  ; 

bovetheage  of  f^rmifing  in  his  plea,  that  the  trees  were  arida,  cavie^  et  m  culmU 
twenty  jears  *^-  -  *.     .         ^  ^  ^  .      . 

arc  not  titbe-       .      *-  ,  , 

able.  plea  rf  wias  dennirred. 

Moor,  908.  It  wa^.allcdged  for  the*  plaintiff^  that  in  regard  the  tfees  were 

c^**Eif ***^*^*  once  difdiarged  from  the  payment  of  tithes,  the  boughs  nor  tTie 
a.MlRtpiioo.  bodies  of  fuch  trees  ftiall  never  after  be  charged  with  tlie  payment 
W.  Jones,  100.  of  tithes  coming  of  them  ;  and  the  ftatute  of  50.  Edw.  3.  c.4. 
a.  Sid.  300.     is  but  in  affirmance  of  the  common  law. 

Palm!  3/°'  TJ"s  was  agreed  to  fey  T we  Court.     But  they  doubted  of  tlie 

J. Lev.  1S9.  priticipal  cafe;  for  Gawdy  and  Daniel  conceived  they  we>c 
.»2.  Mod.  514.  not  nX)w  titheablc,  becaufe  opcc  they  were  not;  and  the  body 
*e)!''  ??'        ^ing  pTtvilegcd^  fo  fhalil  thc  Boughs. 

5.Bac.Abr.  58,  f9-  ' 

But 
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Sut  W^RfiERTON  .and  Walmslev  doubted  tlicreof;  b^caufe      Baoor 
tjie  trees  were  not  for  other  ufcs  than  far  firing,  and  bare  not  any      ^g<»^'*I^ 
fruit,  and  it  was  not  waftc  to  cut  them  dowa ;  therefore  they  we/c        o*^***' 
titlicable. 

They  all  held,  th>t  tr^es  abore  twenty  years  growth,  which  are 
timber,  although  the  loppings  are  cut  every  ten  or  twelve  years, 
jet  they  are  not  litlipable. — Et  adjournatur  {a).  (a)  The  Cen- 

fulution  was  refufed.     Sec  S«C.  Moor,  908.     ii.  Cou  4<^.    2.  Jnft.  643. 

Whitton  againft  Williams.  Case  31. 

Eafter  Term,  3.  Jac.  I.  Roil  164, 
PJECTMENT  of  a  leafe  oi^the  Earl  of  Exeter  of  land  parcel  ^.  If  «niea(b 
^  of  t)ie  manpr  of  Wimbledon.     Upon  demurrer  the  cafe  was,  tv^Atby^ftrf^^ 
That  a  copyholder  had  fix  fon«  ;  where  the  (and  was  of  the  ua-  J^^^***^  *J^^^ 
Cure  of  Borough' EngHJh^  gs  ivell  for  the  brother  as  for  the  fon.  J^AwSi^wh© 
The  copyholt&r  bein^  dead,  the  fixth  and  youngeft  fon  was  ad-  ii«d  no  right, 
mitted  ;  the  fifth  fon  went  beyond  fea.  The  fixth  fon  dying  with-  but  whp  was  ia 
out  iflue ;    the  fourth  brother  was  admitted  as  heir,  pretending  poffeffion  by 
that  tlic  fifth  brother  was  dead  without  iflue ;  and  afterwards  fur-  !)^  ibc°e'^„ 
rendered  into  the  fteward's  hands  to  the  uie  of  anotlier  in  fee :  in  htm? 
aud  fo  three  others  were  admitted,  the  one  after  the  other.     The  Ante,  3^. 
lord  afterward  being  infornied  that  the  fifth  fon  was  alive,  and  it  ^.^  ,.j  fo.u^ 
being  fo  prefented,  ribree  jprocUmattons  were  made  for  his  coming  ^  Co.  25. 
in  to  be  admitted  accordmg  to  the  cuftom  of  the  manor ;  and  for  Hurt.  65. 
rot  comings  the  cuftom  was,  that  the  land  Ihould  be  forfeited,  i.RoJi.Abr.ei^, 
The  fifth  fon,(bcing  beyond  fea)  releafed  by  deed  to  a  copyholder:  '•  '^''"'  ^**^* 
tlie  lord  afterwards,  for  his  not  coming,  leizeth  it  as  for  a  for-,  ^^**    ^' 
fciture.    All  which  matter  being  difiriofcd  in  pleading,  it  was  den 
murred  in  law. 

The  first  Question  was.  Whether  this  releafe  by  him  who 
had  right  to  the  copyhold,  made  to  one  who  came  in  by  the  lord'» 
admittance,  fhall  be  good  to  veft  his  eftate  in  him  ? 

Secondly,  Whether  this  cuftom  of  non-claiin  tQ  be  forfeited  CopyhoM  ]•  nvi 
ftiall  bind  hixn  who  was  beyond  fe^  at  the  timq  of  tlic  proclama-  forfeited  by 
lion  made,  and  at  the  time  of  thedefcent  tP  him?    For  it  was"^^'*|J"  ^ 
agreed  by  Tanfield,  .who  argued  /ir  \he  def^dmU  ^hat  if  ^^^tL^yJ^'XTj^, 
had  gone  over  fea  after  the  dcfcent,   he   had  oeen  boviq^d. — And  s,i'|.  -j 

WaLMSLEY,  WiVRBERTON,   and  DaNIEL,   held,  th^t  it  (hiQUld  Co.  Ut.i6a.  a. 

not  bind  him  who  was  beyond  fea  (^7).  »;  Uon.   100! 

4.  Lmiu  30.     S.  Co.  ioo.*b.     a.  Com.  Dig*  5C1.     Carth.  41.     Coipb.  iiS^     Cilb.  Ten.  239« 

Thirdly,  Whether  the  lord,  by  admittance  of  the  fourth  fon  ^n.  if  the  lord 
as  heir  (who  was  not  heir),  and  acceptance  of  his  furrender  to  the  be  bouDd  by 
ufe  of  another,  and  his  admittance  of  the  other,  be  bound  or  not?  •dmiitancc  and 
—No  opinion  was  delivered  by  the  Judges,  after  argument  at  the  ^^^^ ^^i^^ 
bar  by  Forster  for  the  plalnliff,  ai^d  b.y  Tanfielp  /cr  ike  de-  ^hoii  hoiliVf 
fcndant.     Sed  adjournatur.  Poft.  403, 

(«)  See  9,  Geo.  I.  c.  «9.  9S  colfifapts  and  feme  covens,.  Cro.Car.  ^34, 

U'r«i^^ep.6oo. 

Turnor  agalnft  Sir  Edward  Parcie^  cah  33. 

$after  Term,  3.  Jac.  I.  R^l ^.  • 

ACTION  FOR  THESE  WO^DSi  ««  He*'  (meaning  thefaJd  siarder fpokcn 
♦^  Jobn  Turnor  J  "  and  one  jfUen  are  perjured  knaves.**  Upon  fo^**t.uhtrl^'' 
M  iu\ltf  pleaded^  vid  found  for  the  plaintiff,^  it  i^as  moved  in  ^"i^'^jhat  iL 

meant  ih^  plainiift  U  fu^icvuly  certain^   Poft.  107. 

H  3  air- 


AbrnidOullbe 
intended  fyr 
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TwnKoa     arrcft  of  jud^ent,  that  *•  he*'  cannot  be  referred  to  two  pcrfdnS| 

mfainft       j^j^j  «c  ^^  pcrjurcd  knavcs'*  cannot  be  referred  to  oiic  pcnon :  fq 

it  cannot  extend  to  the  plaintiff! — But  th^  Court  held  it  to  bo 

Hob.  t68.        ^ell  enough,  although  it  be  falfe  Englifh ;  for  the  fenfe  appears : 

f-'cc^'ofg?*  *^^  ^^  *^  ^^^  ^^^  **  ^^^  "^^^^^  ^"^  ^?^*'  **^  y-  ^:  *"^.  7-  ^' 
1S7.  '^  perjured :  or  if  one  faitli  to  three,  V  one  of  you  is  perjured,*' 

Cowp.  276.      that  is  void,  for  the  uncertainty:  but  in  the  pr^ncip4  cafe  it  ^^ 

adjudged  for  the  plaintiff. 

Cau  ^4.  Milles  agatnft  Sherfield. 

Trinity  Term,  z*  Jac.  I,  Roll  1653. 

^T^EBT  againft  an  executor  upon  an  obligation.  The  dc- 
iormance  of  Pendant  pleads  a  ftatute  acknowledged  by  the  tcftator  ot 
JI^J^'JIJJI^*^^^.  three  thoufand  pounds  not  djfcharged,  but  doth  not?  fay  that  i^ 
kft  It  U  *a.  was  pro  vero  et  jujlo  debito :  thp  plaintiff  therci^pon  demurred. — And 
vernpd  to  be  for  it  was  agreed  by  all,  tliat  if  it  be  a  ftatute  for  performance  of  co- 
debt  — r»Vfc  venants,  and  they  arc  riot  allcdgcd  to  be  broken,  it  is  no  bar ; 
€9^ra,  ante,  8.  ^^^  j^.  ^^I  l^^  intended  that  it  is  fo,  if  tl^e  contrary  be  not  flicwn. 

Et  adjou'inatur, 
J.  Com.  Dig,    245. 

Ca»*  3$-  Fletcher  againft  Pynfett. 

On  a  covenant  /^OVENANT ;  That  he  (hould  afTure  f^ch  a  copyhold  to  thq 
to  pay  when  the  V>i  plaintiff,  if  he  married  with  his  daughter  fecunJum  leges  eccle- 
^Xa^im^J^'J^''''^ i  ^^^  ailedgcth,  that  he  ritk  et  legitme  efpoufcd  the  daugh- 
riage  fljaii  be  ter  of  the  defendant,  ice, ' "  Iffue  was  taken  thereupon,  and  found 
tried  by  jury,  for  the  plaintiff:  arid  exception  taken,  Becaufc  it  ought  to  be  triecj 
Foft.  aiS.  405.  by  certificate  from  the  bifliop,  and  hot  by  a  trial  per  pais, — Scd 
541.  652.  ^^^  allocatur  ;  for  the  marriage  is  only  in  iffue,  and  not  whether  he 
•Ante,  17.  ,      r  11       r        r  j  '    •      •  • 

'  •"  w^re  lawfully  clpoufed. 

».  Roll.  Abr.  58*5.  a.  Boltl.  154.  Cro.  Car.  35.  385.  i.  Lev.  41.  YelY.  168.  Poph,  164* 
Ylutt.  80.      I.  Sid.  36.     Cowp.  127.     5.  Com.  Dig.  54.  D. 

In  an  aaion  on      1|  ^^  ^Ifo  held,  that  it  was  fufficient  for  the  plaintiff  to  alledgc 

a  conditional  Hcet  fitpOts  reowjitus.  Without  giving  notice  bf  the  marriage :  fot 
covenant, notice  I       •{  /f.  ^i  l'         <.  1         *^-       S  r  ^  * 

of  perform-      ^^^  ^^  "^^  P^^^^  cught  to  take  notice  thereoh 
anceneednotbefpecialiy  alledged.      bougl.  272.  684.  689. 

Breach  of.  cove-  ^Ifo  that  he  need  not  to  Ihevv  a  court  to  be  holden  ;  for  he 
nant.  Pod.  171.  oqght  tQ  procure  a  court  Xo  be  holden.  Wherefore  it  was  adjudged 
;'xU?biB.4..foy»he  plaintiff.  '      '    '  • 

casi  36.  Walker  agabifi  Ballamie. 

SajUrTerm,  S- Jac,  1.  Roll  ^^o* 

If  a  deed  be  ^RESPASS,  The  cafe  was,'  4  klfec  for  years,  upon  condition 
pleaded,  and  the  1  tliat  heftiall  i^oT  alidn  ^hy  part  Without  licence  in  writing  from 
U  ^fcrTbTrw!  ^^e  leffor,  obtains  licence  in  writiiig  to  alien  part :  the  leffor  aftcr- 
euteJ,  it  need  wards' grants  the  reverfion,  and  the  leffeeattorned,  and  after  aliened 
not  be  (hewn,  part :  the  grantee  enters :  the:  leffee  brings  trefpafs :  the  grantee  juf- 
Poft.  109  37a.  tifies  by  reafon  of  this  condition :  the  leflce  (hews  that  he  did  it  by 
^5**  licence  in  writing,  but  fhewed  not  the  writing.    Arid  it  was  thcrc- 

Co.Lit.  lis,  a.  upon  demurred.— And  rcfolvedPBRCuRi  AM,  that  t^  plea  was  good 

].RoU.Ab.47i.    6.  Co.  3^.    4,  Co.  izo.    3.  Lev.  205.    4«  £ac.  Abr.  isog  iai»    Onflow  N.  P*  ^3'« 

cnougU 
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-enough  without  fhcwing  itj  bccaufc  the  licence  of  its  nature  can^  VTaljczk 
not  be  wkboiit  writing,  and  there  did  not  any  intereft  pafs  thereby,  ba*^*"'^ 
but  a  rcftraint  only  fet  upon  a  liberty :  and  it  is  a  thing  executed, 
and  his  aflign^  pcradventure  hath  it  for  the  fortifying  his  cftate^ 
And  it  was  hdd,  tliat  although  ttie  alienation  was  after  the  grant 
of  the  rcvcriioii  by  the  licence  of  the  grantor^  yet  it  was  good 
enough  ;  and  k  was  adjudged  ^cordingiy. 

Pyftcr  agairift  Hemling,  -c*"  3T» 

TrfftityTtrmt  ^»Jac,  I.  Roll  ^^\m 

PJECTMENT-— Upon  demurrer,   resolved,  That  if  one  A copyhoW  J$ 

pleads  feifin  of*  copyholder  in  fee,  and  claims  under  him,  he  »  P*»^'»««|*^ 
ought  to  fhcw  of  whole  grant,  as  he  ought  to  (hew  of  any  other  pj^^iigtitiT 
particular  eilate,    KnA  although  it  was  laid,  it  may  be  fo  ancient  jrt  commence- 
that  it  cannot  be  jfhewn  who  was  the  iirft  erantee  ;  yet  it  was  held  ment  muft  be 
fufficient  to  fliew  the  admittance  of  the  lau  heir,  which  is  in  na^  ihewniofwWck 
ture  of  a  grant,  and  may  be  pleaded  by  way  of  gnint ;  aid  that  al-  |Jf*,he  hiUwir 
though  the  demurrer  wejip  general,  y«t  it  ms^y  be  aliedged  tothCi,fBi^^eiuevL 
Court  for  exception,  dence. 

Ante,  5».— 4«  Co.  ii.  b.      Cro.  Caf.   f  90.      Cro.  BKt.  571.      1.  Vpnt,  182.      «.  Com,  Dif.  530, 
2.  WilC  125.      3.  Wiir.  65.      Ld.  Kay.  iji.      5^  Conu  Dig.  79,      4.  Bac  Abr.  ipi.      Dougl.713. 

Bridge  againjl  Cage.  Cah  3^ . 

ACTION  on  the  cafe  in  ^n  (ijfumpfiu    Wh«reas  an  executor  ^  P«»n»*'«  "> 
*"-  fued  execution  by  an  elegiu   the  defendant,   ut  micus  execu-  ScnTorothcr* 
torls^  in  confideration  that  the  fhcriff  would  execute  the  writ,  and  p/n^r Jn  coiX 
offixpcnce  given  to  him  by  the  plaintiff,  being  undcr-lheriff  of  derarion  of 
Cambridge/hire  J  promifed  to  give  the  plaintiff  fixty  pounds  ;  and  aK  doingtbat  for 
ledges  in  fed,  Uiat  he  executed  thp  writ ;  and  thereupon  brought  ^"^^^  the  Jaw 

Aftrr  vcrdift  for  the  plaintiff,  it  was  removed,  that  it  was  not  any  •"/  **^»"K»  " 
confideration  to  maintain  the  aftion  ;  for  the  fheriff  by  his  duty^^^**;:^*"^^|*"* 
and  oath  ought  to  execute  the  writ ;  and  therefore  to  have  a  pro-  "/L^J/r^** 
mife  of  confideration  for  executing  it  is  not  lawful ;  and  it  is  though  fratly 
^tfo/f  extortion,  and  therefore  ill  and  unlawful.    And  although  it«n<l  voiumaHiy 
was  alledged  that  this  fum  promifed  him  is  no  more  than  wfcat  th^  made,  ind  join, 
ftatutc  of  29.  EU%.  c,  4.  (glows  him  to  take  for  his  fees,  yet  that  ^[^JJ^J* 
will  not  help  the  cafe ;  for  that  flatute  only  excufoth  him  for  his  on  a  lawful 
taking  fees,  if  it  be  no  more  than  what  the  ftatute  permits ;  whereas  confideraUon. 
the  common  Ifiw  did  not  permit  him  to  t?^kc  any  thir\g  for  the  ,,i^on.^i,.  i^ 
executing  writs,  a's. 

Warbertok  faid,  although  the  ftatute  tolerates  It,  that  It  i^^'^l^'^''^^^ 
not  punifliablc    (as  the  ufury  of  ten  pounds  per  one  hundred  Cro.  caV.  its. 
pounds  is  tolerjited)  5  'yet  it  hath  been  oftentimes  adjudged,  that  Hob.  13. 
for  fuch  fees  he  hath  not  any  remedy  by  an  aft  ion.  4-  Leon.  j. 

Gawdy  faid,  }t  is  not  reafon^ble,  that  for  the  executing  of  a  silk.  1%.  *    * 
"•^tby^ifj//  (where  peradventure  the  land  is  not  worth  forty  a.  Burr.  924. 
killings)  ne  Ibould  have  fixpence  for  every  pound  of  the  debt  :  *  Bi-R«i>.*o4. 
and  hete  the  giving  of  fixpence  is  no  fufficient  confideration,  ^'qJ^^^^' 
t>cing  joined  with  the  other  which  is  unlawful— Wh<^refofe  it  was  t^mtAh'^ 
adjudged  for  the  defendant.  454.  '     '      * 

-u  Sac.  Afc.  744f  745-    Stra.  73.  1,  Ht^lt,  P.C.  3T7.    Qowp.  kj^  a«  Term  Rep.  148.    See  Ro|«rc  n 
«Wfc       f«^H^4iSt 

H  4  K^ry 
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ca»»  39-  Kerry  agatnjl  Derrick. 

Micitulmas  Tirm,  44.  &f  45.  £iix>  RoU  125* 
If  a  man  let  TpRESPASS.  A  fpccial  verdia  was  found.  That  a  man  let  fc- 
badyaoddevire,  X  y^^\  ^oufcs  and  lands  to  fevcral  men,  by  feverai  leafes  for 
«,  all  my  Uiuifcf  y^*^*  rendering  feverai  rents,  amounting  in  tots  to  ten  pounds  per 
"**&€.  1  be.  aHKum^  and  afterwards  made  his  will  in  this  manner:  **  As  con- 
•'  queath  the  *^  cerning  the  difpolition  of  ail  my  lands  and  tenements,  I  bequeath 
**  rent!  there-  «•  the  rents  of -D.  to  my  wife  for  life,  remainder  over  in  tail," 

**  of  to  >^  *'  the 

drriibe  fliaii         The  queftion  was,    Whether  by  this  devife  the  rcverfions  paflcd 

take  the  land  with  the  rents  of  thofe  lands  ?  for  it  was  alled|;ed,  that  the  rent  di« 

^f-  vidcd  from  the  reveriion  is  not  devifable  within  the  ftatute  (a)^ 

*^^-  '^S-  for  he  had  no  inheritance  therein.    a6.  Hen.  8.  pL  c.  Dyer,  14a 

Moor,  771.  i*^     ^%         ''  ^  ' 

i.Roii.Ab.  614.  After  argument  at  the  bar,  the  Court  refolved,  that  the  land 
Strange,  io»o.  itfclf  fliould  pafs  bv  tliis  devife  :  for  it  s^ppears  his  intent  ww  to 
\  ^Caf  8**  roake  a  devife  of  all  his  lands  and  tenements,  and  that  he  intended 
t.^P.  WiiUxi.  ^^  P^^^  ^^^  ^^  eftate  as  fhould  have  continuance  for  a  longer  time 
%,  Atk.Ss!  *  than  tlie  leafes  fhould  endure :  and  the  words  are  apt  enough  to 
a.  Vern.  400.  convey  it,  according  to  the  common  phrafe  and  ufiial  mai^qer  of 
»  *"T"if  ^\  fpeaking  of  fome  men,  who  name  their  laiid  by  their  rtHts. 
Kg*  506!'  Wherefore  it  was  adjudged  accordingly: 
s«Ter.Rep.X93.  («)  Sesji^Hep.  S,  a.  u    34.  U  35.  Hen.  8.  c.  j.  and  la.  Car.  >•  c*  3^ 

'    CAti  40.  .  Woody*s  Cafe, 

If  a  declaration  "TxEBT,  Upon  the  ftatute,  37,  Hen.  8,  c.  9.  {^)of  ufury.  The  wrif 
*"*b/^/*"  ^^*  That  he  corruptive  lent  foi'tv  oounds,  &c.  againftthc 
^!!!l^S\Jr  form  of  the  ftatute ;  and  that  he  fuch  a  day  lent  twenty  pounds, 

one  party  ana      -  ••/iirt  »         11  r*  ••*       rr^i        t  r 

bad  by  amir-    &c.  again  It  the  ftatute,  but  doth  not  izy  corruptive.    The  defen- 
prifion  for  ano-  dant  pleaded  non  Met ;  and  it  was  found  againft  him. 
j!!dgm«t^may      ^^  ^a^  moved,  that  the  plaintiff  ftiould  not  have  judgment  fof 
be  s  vcn  for  the  ^^y  ^f  thofe  fums  ;  for  it  is  clearly  ill  for  die  twenty  pounds,  fo^ 
part  which  ia    wantof  thc  word  f^rrw^/iv^t 

^     '  But  ALL  THE  Court  held,  that  it  being  good  for  part,  he  (halj 

If.  Co.  45.  have  judgment  for  that  part ;  for  being  for  feveralfums,  it  is  in  na- 
*'^ond^sk  ^^"^  ^  ^^  fevcral  actions  :  fo,  although  it  be  void  for  one,  it  is 
a.  Saund  ^vfg.  ^^^  enough  for  the  other,  being  it  is  but  a  mifpriiion  in  his  writ 
T.'sw.  36S.  '  or  count:  but  where  one  brings  an  a£tion  for  two  tilings,  and 
I.  SjJk.  187.  ihews  by  his  own  confeffion  that  for  the  one  he  had  not  any  caufe 
i.B»c.Ab.  1*4..  ofa£lion,oris  to  have  another  aft  ion,  it  is  otherwife;asio.^<r»«6t 
t^.\b/A\tf''  S*  ^'-  ^^«'-  3-  M  2.  9-  -^^«-  6-  pi'  10.  9.  Hen.  7.  Pl.  3- 
t.  Hawk.F.c!  2^'  ^^'  7-  P^'  34"  '^y^9  3^9'  Thus,  eje^ione  cujlodiit  of  land  and 
378.  body  ;  althougn  it  lies  not  for  the  body,  yet  it  is  good  for  the 

Dougi.377.730.  other,  Dyer,  325.     Wherefore  it  was  adjudged  for  the  plaintiff 
i.Ter.Rep.  j^i.  fQ^  the  forty  pounds. 
»,Tcr.Rcp.758.  ^  ^ 

It  was  held,  that  if  in  this  cafe  the  defendant  had  demurred  upon 
the  declaration,  it  had  been  good  for  the  one,  and  the  plaintiff 
fhould  have  had  judgment  for  that  part.  So  in  debt  againft  an 
executor  upon  an  obligation  of  the  teftator's,  apd  vpQQ,  a  fixuplc 
contrafty  it  is  good  for  the  obligation.  ' 

(a)  Sec  !»•  Ann.  ft.  %.  c.  x6«  , 

Burrol 


Michadmas  Tcrip,  3.  Jac.  i.    In  C.  B.  i#jf 

Rurrel  againft  Sir  William  Bowes.  Caie  ^^ 

T\EBT,  upo/i  an  obligattion,  dated  the  13  February.  The  dcfcn-  T^  pica  roll 
^  dant  imparks,  and  afterward  a  fecond  declaration  was  made ;  ^V^^^^^ 
and  therein  he  declares  upon  an  obligation  dated  the  15.  February.  pariJl^  rdL* 
The  defendant  pleaded  n^n  tft  faffumj  ^nd  tlie  iffuc  w^s  entered.  Ante,  S9, 
Afterwards  riie  plaintiff  dilcovcred  the  variance,  "and  prayed  to  Port.  311.41^ 
have  it  amended,  and  to  be  made  according  to  the  firft  declaration.  498»  5*S«  5J7* 
—And  fo  it  was  by  order  of  the  Court  ;  for  the  firft  declaration  is  1.  RolL  Ab. 
{heprincipal :  and alltheprothbnotariesfaid,  there i?  notany iiicon-  ***7. 
vcniencc  tp  the  defendant  thereby  •  for  his  plea  s^lways  refers  to  \    ^*    ***• 
the  firft  declantion,  and  is  entered  as  to  tlie  firft.  '  \>wx^,  7x4.. 

2.  Term  Kep. 

The  Cafe  of  Bradlhaw  and  Others.  Casi  4*. 

r\IVERS  debt;^ii|r^reafilgned  to  the  plaintiffs,  being  creditors,  by  The  ami;nec  ^ 
^  the  cdmmiuioners  upon  the  ftatutc  of  13.  Eli%.  c.  7.  of  bank-  *  bankrupt  may 
rupts,  and  they  fued  an  a^ion  in  their  own  names  for  thofe  debts.  J?*^"^^^"  ^^ 
—And  it  wa^  ruled,  that  it  welt  lies ;  for  it  is  a  debt  transferred  by  due  to  [h*  bank- 
parliament*  rupt  in  hit,  eu^ 

Being  i^pcn  a  coi>tra£t,  the  defendant  gaged  his  law,  and  was  ad-  defendant  maw 
mitted  thereto  :  for  although  the  parliament  transferred  the  debt,  wage  his  Uw, 

ifct  it  is  not  any  debt  of  record  ;  but  as  he  might  have  gaged  lijs  J"***  ^*^  '^ 
aw  againft  the  oankrupt,  fo  he  may  againft  th^  plaintiffs.  cmh^'i' 

Cro.  Car.  1S7.  209.  Jonea,ii3.     C.  Mod.  iji.     Strange,  697.     1.  Atkins,  91.  210.  Cowp.  57a 
i.Tenn.Rep.  46).    i.  Vezey,  3S9«   ii.  Mod.  314.    Cooke't  Bapkr.  iawt,  ».  edit.  565. 

Eavers  againft  Skinner.  Ca«p  43, 

Michoilmas  Term,  44.  (^  45 .  £l/z.    Roll  1112^ 

^EPIiEVIN.  The  cafe  upon  demurrer  iy*s»  That  Sir  Edward  V%  copyholder 
•  .  CAflw^ww,  being,  committee  of  a  ward  who  had  a  manor  ^*'~'*^''A''t 
wherein  were  divers  copyholders,  apiong  whom  one  was  mutus  ct  ^^J,^"  ^""^^ 


and  not 


Jurdui^  graifltcd  the  cuftody  of  th^t  copyhold  laiid  to  another,  who  cuftodyj 

entered  :  the  frocbeine  amU  of  the  copyholdijr  entered ;  and,  Which  thk  Kimc! 
pf  tliem  (hould  have  the  cuftody,  or  it  noiie  ol  them  ?  was  fhe  quef-  — Amc,  9S. 
tion.^i-And'  it  was  resolved,  that  the  lord  fhould  have  the  Dyer,  56. 
cuftody;  for  otherwife  he  fhould  be  prejudiced  in  his  rents  and  »'ob.  215. 
fcrvices,  and  his  grant  was  good.     Wherefore  it  was  adjudged  for  ^**^"-  '*• 
Jhegraatdc.       •      -    •*  '  3.i^v.,o{. 

ft.  Lutw.  1190.     2.  Com.  Di^.  SIX.   Gilb«rt'i  Ten.  307. 

Collins  againft  Cancke.  Caie  44. 

Trinity  Tefm,  a.  Jac,  I.     RoH  438. 

TJPQN  a  foecial  verdift  it  appeared,  that  a  huftand  wa^  feifed  in  §(».  if  a  huf. 

right  ot  his  wife  of  copyhold  land,  and  furrenders    The  que-  *>»"<<  can  dif. 

ftionwas,Whetherit  be  difcontihuance  ?— Walmsi  ey  held  it  was,  c^n\'n»«  ^u 

notwithftandingthe  cafe  in  4.  Co.  23.  a.  and  notwithftanding  acafe^f^'  ^"^P^" 

4t  ^0.  a7.    Cro.  Car.  7.    Moor,  596.     i,  Leon.  95^    i.  Com.  Dig.  493.    a.  Bl.  Rep,  946, 

'  "  cited 


^ 


>o6  Michaelmas  Term,  3.  Jac.  i.    In  C  B. 

Cot  tint      cited  to  be  adjudged  Hilary  i.  Jac.  i.  Roll  634,  in  the  king's 
«r«''!^       bench,  that  fuch  a  furrendcr  by  tenant  in  tail  made  not  any  dif- 
AifcxB*     continuance.    No  judgment  was  given  here,  but  they  pkadcd  iU 
novo* 

See  3&.  Hen.  S«  c.  28*  and  Moor,  596.    Poph.  13s. 


CAti  45,  May  a^aittj  Inhabitants  Hundred  dc  Morlcy. 

Sajfer  Term,  3 .  Jac.  I .     RcU  5  39. 

hM^T^^h^  A^^^^^  "P^*^  *^  ftatute  de  fVtnton  of  hue  and  cry.  The  jury 
•od  ciT^  %^  ^^  found,  That  the  robbery  was  done  poft  lucem  ejujdetn  iui  or  turn 
robbery  com-  ttantefolii^  ANGLICE,  after  day-break,  and  before  fun-rifing.— And 
mitted  afta-  UDon  this  THE  CoiXRT  advifed  ;  and  judgment  was  given  for  the 
^.^TMi,  and  plaintiff,  and  a  precedent  Ihewn  in  Eafttr  Term^  28.  Eliz.  Roll  i^ 
^orc/««-ri-  ^ijg,.g  jh^  robbery  was  done  poft  occafum  Jolts  it  per  iliumum  lumcu^ 
C^Co.  6.  ANOLicE,  day^light^  and  there  adjudged  for  the  plaintiff* 

pro.  EU«.  170.  3.  Com.  Dig.  475.    OnOow's  N,  P,  i;7»    %,  ifowl(.  P.  C.  117. 


Hilar)- 


HiUry  Term,  .  ^ 

3*  Jac.  1.      In  the  King's  Bench, 
Sir  John  Popham,  Knt.  Chief  Jujllce. 
Sir  Chriftopher  Yelyerton,  Knt.  1 
^ir  Edward  Fcnner,  Kfit.  V   -v  /? ' 

Sir  David  Williams,  Knt.  f  7*/^^^^- 

Sir  Lawrence  Tanfield,  Knt.       j 
Siy  Edward  Coke,  Knt.  Attorney  General. 
Sir  John  Doderidgc,  Knt.  Solicitor  General. 

Memorandum.  .  Ca«»  i. 

THE  third  day  of  this  Term,  Thomas  Coventry  vniCcytmry  an4 
made  and  fwom  one  of  the  Juftices  ojf  the  common  pleas  ;  Tanftidj^ii- 
find  the  fame  day,  Sir.  Lawrence  Tanfield  was  made  ^^^^ 
and  fworn  Juftice  of  the  king's  bench  \  both  being  of  tl>e  Jmer 

William  Wifeman  agahift  Wifeman.  Cai*  «. 

A  CTIQN  FOR  WORDS.     Wherein  he  decUres,  That  the  dc-  An  aaton  ffet 
-"^  fendant  dixit  de  prafatq  querenU  exijlcnte  fratre  fui  naturali^  ^^k^^'k^^'i'^ 
**  My  brother,"  prafatum  querentem  innucndoj  "  is  perjured.*'     The  •« -vlr,""^' 
defendant  plead(:d  not  guilty ;  and  found  againft  him*    And  it  was  ntkf  thjc  t^ 
moved  iii  arreft  of  judgmenty  that  for  thefe  words  no  a£tion  lies  \  i>Ufiitffrwaf  hit 
for  they  are  unccruin,  when  he  faith  my  iroihc^^  what  brother  he  ^^*  *"^ 
intended  :  for  it  majr  Be  he  had  divers  brethren,  and  every  of  them  wereViLkwof 
might  have  his  aAioh  for  thefe  words:  znd  the  innuemio  (TH£^i«)  a'thoui^li 
plaintiff),  when  the  word$  themfelvcs  do  not  jpaport  a  certain  it »  not  (hewn 
flandcr,  v5  ill  hot  help  it.  «>»»«  ^  ^m  «»»n 

Yelverton,  Jufiice^  was  of  that  opjnion ;  for  words  a^dion-  deicndant  had, 
aUc  ought  to  import  in'themfelves  precife  ilaoder  without' ^^mbj-  Ante,  loi. 
guoufnefs  ;  fo  ;;iat  every  one  who  hears  them  Height  intend  of  ^®^* '54- 444*. 
whom  they  arc  ^oken ;  for  ptherwife,  if  it  (hould  be  helped  by  the  ^^ 
^vcrriicnt'of  the  plaintiff,  every  one  who  is  his  brother  inight  make  «•  Roil.Ab.  70* 
fuch  ah  averment,  and  have  an  adipn  \  which  U  not  rcafonable.  9"^'  9*^'  '77; 
Wherefore  he"  held  that  thq  aaidn  lay  i>ot ;  and  that  although'  the  tfob.  268. 
ycrdia  be  given  for  the  plaintiff,  yet  tliat  doth  not  help  tlie  dc-  i.uo'm.DiI^.iSt, 
claration,  if  ill.  4.  Bac.  Abr.  7' 

Williams,  7#V^  l^e|d,  that  the  ajtion  wa^  wfU  brought;  j^j' j?ij.' ^M* 
l>ecaufe  the  pls^intiff  Ihews  in  the  declaration,  that  he  ipake  thofe 
Words  of  the  plaintiff,  and  the  jury  ijnd  hiip  guilty ;  andTo  the 
Court  is  afcer^n<d'they  Wre  not  fpoken  of  ^hy  other. 

Tanfield,  Jufiidf  made  a  diflerencc,  when  the  words  them- 
felvcs import  in  memfelves  apparent  uncertainty,  and  when  they 
inay  be  ucertained  by  intendment.  In  tlie  firft  cafe,  no  averment 
ViU  aid  it ;  but  in  the  laft  cafe,  by  the  averment  and  vcrdift  it  may 
pt^ded:  and  therefore,  ifthc  words  had  been,  **  oneof  my  brothers 
"'-^  '"'  '       '''       ■'•   •*• •       '  \*  \s 


WllEMAir 


Caiv  3. 

A  Mendantin 
fftttutiM  cannot 
|>e  bailed  after 
^wiwordisra- 
movadby  writ 
of  error. 
Foil.  4&9.  6»o. 

Cro.  £112.731. 
|.Com.Dis.47^. 
j.Bac.Ab.xi|. 
^krica|lt,  412^ 
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^•*  IS  perjuncd,*'  there  woqld  be  in  them  an  apparent  uncertainty. 
And  although  one  of  the  brothers  fhoald  bring  the  a£tion,  and  aver 
they  Were  fpoken  of  him,  yet  beoiufe  itappears  to  the  Court  that  there 
were  divers  brethren,  and  it  doth  not  appear  to  any  of  whom  he 
fpake,  the  adion  lies  not,  although  he  be  found  guilty  by  verdid. 
But  here  it  doth  not  appear  to  the  Court  that  there  are  more  bro* 
jthers  than  one,  and  therefore  may  be  intended  certain  enough, 
^nd  may  be  well  known  of  whom  he  fpake,  if  he  hath  but  one 
brother:  and  it  is  exprelly  averred  that  he  fpake  of  him,  and  found 
by  the  verdift  that  he  is  guilty;  therefore  he  held  it  to  be  good 
.enoi^gh.    And  he  cited  a  cafe  m  this  court  wherein  he  himieJf  had 
been  of  CQunfel :  •*  T%ai  murderous  knave  SxROUOHTONAyr  in  wait 
/'  to  murder  me  /'  a^d  p^e  Thgmas  Strpu^kt/^n  broi^ght  ai>  ^&ion 
^thereupon,  and  faid  tHey  were  fpokcn  of  him*     The  defendant 
pleaded  not  gufity ;  and,  aftfer  verdid  for  the  plaintiff,    it  was 
pioved  in  arrefl  of  judgment,  that  the  words  were  uncertain,  and 
^erefore  the  adlion  Lay  not ;  but,  after  divers  n^otioi^,  it  w^ 
adjudged  for  the  plaintiff:  fo  here. 

A  rule  was  therefore  given  (the  other  Juftices  being  abfent), 
that  if  other  caufe  were  not  fhewn  by  fuch  a  day,  judgment  fhouid 
be  for  the  plaintiff.  But  it  was  afterward  inoved  in  full  Court, 
and  refolved  by  them  all,  fhat  the  a£tion  well  lay  \  find  adjudged 
)|CCordingly, 

Shepherd  flgolnjl  Allen. 
T^^RPR  of  a  judgment  in  thi5  court.  The  record  was  removc(J 
^  into  the  exchequer-chamber:  and  it  was  prayed,  that  the  dc- 
^ndant^  being  in  execution,  might  be  bailed, — And  becaufe  the 
record  was  removed,  fo^as  tlicre  was  not  any  record  here,  jt  was 
HELD,  that  he  could  not  be  bailed  here :  and  he  cannot  be  bailed 
in  the  excfic^uerTchamber  ;  for  they  liave  npt  any  authority  but 
to  reverfe  or  aSirm  the  judgment,  and  not  to  mak(?  exception; 


wherefore  he  was  niot  bailable 

inMiii,    Stre.  7S1.  ixS6.      s.  Crompuui*|  Prac  353, 


I.  Term  Rep.  6^4. 
See  3.  )w^j  I,  9-  9. 


1.  Term  Rep.  44, 


a.  war.  t69,    Impcy'i  Inft, 


Case  4. 

Ap  erronenui 
plaint  in  an  ui- 
ferior  court  is  / 
pot  aided  by 
18.  Eiiz.c.  14. 
foii,  261.479. 

Cr>.  Car.  91. 

1.  Sid.  413. 
Hob.  130. 
Siihs,  115. 
JloU.  Rf  p.  33S. 
z.Bac.Ab.223. 
Dougl.  61. 
|.Tcr.Rcp.  151. 


i|«  Q»r,  f .  c^  2,     16*  te  17.  Car.  v  c.  |.     19.  Geo.  3.  c.  70. 

Prat  againft  Di^on. 

TERROR  of  ^  judgment  in  Norwich.  The  error  affigned  wasj 
•'-^  Becaufe  in  an  aaion  of  debt  the  record  was,  ^^  attachiaiuseft^^ 
where  it  ought  to  have  been  ^^fummonitus  j/?;"  for  that  ought  to 
be  as  an  original;  and  for  want  thereof  it  is  error  [a). 

And  it  was  moved,  that  in  rewrd  fhe  defj^ndant  had  appeared 
and  pleaded  to  the  illue^  and  verdiA  and  judgment  is  given,  it  i; 
hot  now  affignable  fpr  error  ;  for  it  is  bi^t  want  of  an  original^ 
which  is  holpcn  after  verdift  by  the  ftsjtute  of  18,  £//%.c,  14. 

Bpt  PoPHAM  and  Williams  (being  there  only)  held,  that  it 
is  not  aided  by  the  ftatute  ;  for  that  is  intended  of  the  want  of  ori- 
ginal writs  which  are  fued  out  of  the  chancery  returnable  in  the 
common  pleas  or  king's  bench  ;  and  the  want  of  fuch  an  original  is 
aided :  but  it  ^xtehds  npt  to  procefs,  which  is  in  nat^irc  of  a(i 


(«}  Sed  yide  5.  Geo.  |.  c.  13, 


tri|ivl 
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^Vrigiiial  writ:  an'd  therefore  it  hath  been  tuled,  that'tht  want  of      Pkat  . 
bilis  upon  the  file  in  the  king's  benchi  which  is  in  nature  of  an       «;«'V 
Ciriginal  writ,  is  hot  aided  (a) :  fo  the  want  of  a  bill  in  the  ex-      Dixok/ 
chequer,  which  is  there  in  nature  of  am  original  writ:  fo  the  want  3«  ^»c  Wiir. 
of  this  finmnons;  which  ought  to  have  becn^  is  not  helped.     And  3*4^ 
it  was  laid,  that  it  had  been  divers  times  fo  refoltedj— Wheretbre  b\  r^  h*  367* 
forttiid  cauie  iht  judgment  was  reverfed,  i.Coin.Dig.3t9. 

(4)  See  Cro.  Car.  28ft.  eontraf  and  Ho6.  1364 


aPter 


Hill  againft  Saundeford.-  Ciist  5. 

.  judgment  in  this  couft,  a  capias  was  awarded  againfl  the  On  mhu  to  the 
principal,  and  returned  nen  eft  inventus.     Afterward  a  fcirefa-  fir<* /«'•*/«*•«% 
das  was  awarded  agaiM  the  bail,  which  was  returned  «'/»i7<  and  a  fe-  J^^^^ij^^"^* 
toiii  fclre  facias  awarded.     The  bail  brought  in  the  principal,  and  ^ipai  bcfore'th« 
prayed  that  his  body  might  be  accepted  in  execution.  rumm  of  the  ft- 

Kemp,  the  clerk,  fiid,  thit  he  came  too  late ;  for  (irt  extremity)  n^S^r* 
after  the  capias  returned  non  eft  inventus,  and  z.  fcire  facias  awarded,  Poft.  ,65. 
he  cannot  bring  in  the  body  ctf  the  principal.    But  now  of  latej^o^^^  3 
time  fm  favour  of  the  bailjithcfy  ufe  after  the  iii^  fcire  fadas  x3jk,hb,i%^ 
awarded,  before  the  return,  to  allow  him  the  favour  to  bring  m  the  Cro.  Eiii.  6x8. 
principal ;  but  after  it  be  returned,  and  a  fecond  awarded,  it  was  "^'  *»o. 
never  fecn.  '^S^^^^ 

ButPoPHAM,  Chief  Jujlice,  faid,  that  it  might  be  very  well,  Wk.  599. 
unlcfs  the  firft  bi  returned  **  warned,^*  and  judgment  given  there-  ^'^.JM-  5»«* 
upon;  for  the  fcire facias  otherwife  Would  be  to  little  purpofi  to  i' wiiner* 
bring  in  the  prmcipal4    Wherefore  the  principal  Wag  received*       3I  Burr,  jj'eo* 

i»76. 
4<  Burr.  21344    ImpeT*!  Inti,  Cler<  409.    i.  Term  Rep«  ^j^ 


Predynlaft  agalnj}  Wodry. 


Gaic  6« 


^RESPASS.    Upon  demurrer,  a  ijueftion  was  made.  Whether  Tti«  '«f«  of  • 
-*■    aleafe  of  a  manor,  being  forfeited  to  the  aueen  by  attainder  o^^^flj^l^f  j]^^#, 
treafon,  may  be  granted  tinder  the  exchequer  leal  t  forfeited  w  the 

PopHAM,  Chief  Jufiice.    If  anjr  nianor  or  land,  of  whatfoever  ^^^  "^T «• 
value,  comes  fo  the  king  by  attainder  or  otlicrwife,  the  cuftody  ^"^^^  ^iJ]|^ 
thereof  may  be  granted  over,  under  the  exchequer  feal  by  the  au-  grimed  under 
thority  of  the  lord  treafurer  aitd  chancellor  thcfre,  without  fpecial  the  exchequer 
warrant:  for  it  is  but  a  difpoling  of  the  profits,  becaufe  the  king^"^- 
himfelf  cannot  manure  it :  and  it  is  always  revocable,  fiquisplus  ^^^'  5'3- 
^revoiuerit :  fo  a  leafe  for  years  of  another's  land  which  comCs  *«^J'-AH.  iSi* 
to  the  king  by  attainder,  is  but  a  chattel  in  him,  and  vendible  for  *,*  ^^^"^'  ^ 
his  bed  profit,  and  therqfore  is  grantable  under  the  exchequer  feal ;  Cro.  Car.  513^ 
for  it  is  as  a  fale.     Wherefore  the  grant  is  good. — ^And  to  that  Fitzg.  90.  ajo. 
opinion  the  other  Justices  agreed,  ^o"5»«  545- 

Secondly,  It  was  held,  that  he  who  entitles  himfelf  to  this  if  aicafefor. 
Icafe  by  affignment  under  this  grant,  need  not  fhew  the  original  ^^^^•**  ^^  *^ 
jttfc  in  pleading,  although  it  were  by  deed ;  becaufe  it  might  have  framed  over 
hccn  made  without  deed,    and  for  that  the  king  comes  to  it  :n  the  ihe  aflipnccof 
^  grant  need  not  in  pleading   ihew    xhp   oristnal    leafe.     Ante,  103.    Pod.  3x7.  Cro.  Car.' 209. 
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PksvTWAit  ^^,  and  fey  intcndmeht  cannot  have  it.    And  it  was  fild,  if**  IciCt 

•JP"'^       for  years  h!e  najldc  to  a  corporation^  who  cannot  take  without  deed* 

**"^"     and  they  grant  it  dvdr,  the  gntntce  may  entitle  himfelf  thereto 

1.  Venr.  4«,     Without  mewing  the  deed  ;  bccatife  the  leafe  of  the  thing  in  its 

1.  Lesok.  30*      nature  might   have  pailed  Vrithout  deed,   although  fhe  peribns 

who  took  it  could  not  take  it  without  deed :  alfo^  bis  pofleffion  is 

fome  privilege  for  his  title. 

^^*  7.     Lee  agabifi  Mynne,  and  his  Wife,  Executrlji  of  Thomas 

Tanner. 

On  a  promife       A  SSUMPSIT.     Whereas  Tlmas  Tamer  was  indebted  to  Tlomas 
S^te*  *'"'^^  y^^^^  ^^  twenty  pounds ;  and  thefaid  Thomas  James  died,  and 

^ijjg^u/tohi,  made  Elizabeth  his  wife  executrix  :  and  whereas  the  faid  Thomas 
wifeasexectt-  Tanner  was  indebted  to  the  faid  Elizabeth  James  ia  ten  pounds  for 
trix,  and  in  her  merchandize  bought  of  her ;  and  after  the  faid  Thomas  Tanner  iitd^ 
own  right,  ^««  and  made  his  wife  (now  the  wife  of  the  defendant)  his  executrix, 
^l^lnoitor-  and  left  to  her  ajfets :  and  after  the  faid  Elizabeth  James  took  the 
bearancc,  and  of  plaintiff  to  hufband  i.Juncy  44.  £7/2.  who,  24.  June^  44.  £//%• 
other  goodi  de-  recjuired  payment  from  the  defendant's  wife  of  the  faid  fums  ;  the 
livcred,  the  huf-  defendant's  wife  tlten  and  there,  in  confideration  he  would  forbear 
^ow*""'  ^"*  *^  ^*^^  ^^^^^  ^^^^^  Bartholomew-tide  following,  and  would  deliver 
Ante,' 77.  ^°  ^^^  fervant,  to  the  defendant's  ufe,  fo  much  wares  as  he  rc- 
Poft.  127.  205.  quired,  promifed  that  fhe  would  pay  for  all  at  the  faid  Bartholomew-^ 
^07.  tide:  and  alle^geth  infatto  that  he  forbore  the  faid  debts,  and  did  ' 

S.C.  yclv.  %^.  deliver  lo  much  Brazil  wood  to  the  defendant's  fervant  George  Gill 
Cro.  Eli*.  406.  to  the  defendant's  ufe,  amounting  to  fuch  a  fum,  and  fhe  had  not 
Cro.C.r.415-    paid. 

1.  Sid.  15.  The  defendant  takes  iffuc,  that  he  did  not  deliver  to  her  fervant 

3.  Lev.  403.      fjjgj^  et forma  prout,  i^c. 

Jones,  376.  Iffue  being  thereupon  joined,  it  was  found  for  the  plaintiff";  and, 

Carth.  462.      after  verdift,  moved  in  arref^  of  judgment, 

Salk.  117.  f  . 

t.Bac.  Ab.  3e6,     FiRST,  Becaufe  the  ground  of  aftion  to  the  plaintiff  arifeth  prin- 

307*  cipally  from  the  plaintiff's  wife,  as  executrix  to  her  hulband,  and 

**vnr'*  *^^'  ^^^  ^^^^  ^"^  ^°  ^^^  dumfolafuit ;  therefore  fhe  ought  to  have  been 

Ld.  Ray*368.  Conjoined  in  the  aSion ;  for  otherwife  the  dam^es  which  arc 

i.Com.Dig.57a.  given  in  this  aftion  cannot  be  a  bar  of  the  debt :  and  the  damages 

$.Tcr.Reii.6i7.  are  given  for  the  debt,  and  to  the  value  of  the  debt ;  therefore  it  ijJ 

realon  they  fhould  be  ai  bar  of  tlie  debt  i  which  cannot  be  as  this 

cafe  is. 

Yelverton  held  it  to  be  a  good  caufe  of  exception. 

But  Williams  and  Tanfield  e  contra:  for  it  was  but  partot 
the  caufe  of  the  confideration ;  and  the  other  part  was,  by  rcafort 
of  the  delivery  of  the  wares ;  alfo,  the  forbearance  is  his  a&  only* 
and  tliereforc  the  aftion  lies  for  him  only.  And  although  they  all 
agreed  that  damages  recovered  in  2LnajJumpfit  maybe  a  bar  of  a 
debt,  yet  it  is  not  fo  by  law  in  this  caie,  the  confideration  being 
collateral. 

«Tort>e«rance,'»     SECONDLY,  For  that  he  alledgcth  forbearance  of  the  fuit  there-* 
W^d!  ^y»  butdoUinot  alledgc  tliat  he  forbarc  the  payment— ft^'W'' 

Cowp,*$7i.      allocatur. 
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TtflUDLY,  That  the  iffuc  i$  misjoined ;  for  it  ought  to  have  Kepitftefr^g. 
been,  that  George  GUI  was  not  her  fervant,  for  it  is  now  a  n^gaik/e  "•"*• 
frtgmnt^^^ed  non  aU$catwr ;  for  it  tantamounti.  ^'coaJbif. 

144. 

Tanfield,  upon  reading  tlie  record,  took  another  exception,  in  ^iffumftfii  bf 
Becaule  he  doth  not  alledge  that  his  wife  was  alive  (a)  at  the  time  •  h"ib»nd.  in 
of  the  promife  made,  for  otherwifehc  had  not  any  debt,  nor  could  fo"b!^^J|^/][ 
the  foroearance  thereof  be  any  caufe  of  a^ion :  and  of  that  opi-  ^^  due^^hi* 
nion  were  Williams  and  Yblverton. — Wherefore  {aeUrisai^  wife  in  mtaer 
fitttibus)  it  was  adjudged  for  the  defendant.  ^rsr/,  ic  muft  hm 

avencd  that  hii  wife  was  alive  wha  the  prodtire  was  made.— Pod.  146.  YeW.  84.   Co,  Lit.  151.  b.. 

(4)  But  by  the  at.  Jac.  i.  c.  13.  after    of  an  averment  of  the  party's  Ufe,  fo  that  he 
verdid  no  jodgoaentlhaU  be  (iaytd  for  want    be  proved  to  be  alive. 

Smith  againft  Smith.  ^*"  *• 

PRROR  of  a  judgment  in  dower  in  the  common  pleas.    The'"^«'*?*'"*^ 
^  error  was.  That  the  tenant  was  an  infant,  and  judgmjent  was  ^^^^^^l^ 
given  againft  him  by  default.    This  being  the  fole  error  afligned,  ehe^r«/ihaa 
the  defendant  in  the  writ  of  error  pleads  thereto,  in  nullo  eft  erra^  not  demur. 
iim ;  fo  the  infancy  was  confefled :  and  it  was  now  moved  to  be  ^^^  »9a- 
no  error.  Co.  Lit.  35.t. 

Moor,  847. 

Williams  andTANFiEtDi  they  only  being  in  court,  held,  Cro.EJi1.309, 
that  it  was  not  error ;  for  dower  is  demandable  againft  an  infant,  33'-  557-  s^?* 
and  he  fljall  not  have  his  age;  wherefore  it  is  reafon  his  default  j.Vcon. 50. 189. 
dould  prejudice  himfelf,  and  not  the  plaintiiF;  for  otlicrwife  the  il  BrowiO, HjI 
wife  fhould  never  recover  during  his  minority,  for  he  would  al- 
ways make  default,  and  dvwer  is  to  be  favoured.    Therefore  a  rule 
was  given,  that  if  other  caufe  were  not  Ihewn  by  fuch  a  day,  the 
judgment  ftiould  be  affirmed. 

Ford  againft  Hunter.  ^  *"  ^• 

A  CTION  of  debt  was  brought  upon  the  ftatute  of  S.  Elm.  c.  2..  Wlfrecital  of  • 
"**  for  cofts  in  an  cjeftment.   The  plaintiff  being  nonfuited,  and  J^*** 
fuppofiag  the  ftatute  ro  be  made  ad  parUamentum  tentum  anno  oe^       '  '^^ 
tavo  Eliz,  whereas  the  parliament  began  anno  quintOy  and  by  pro-  Cro.  Car.  131. 
rogation  was  held  in  o^avo  Eliz.  fo  it  ought  to  have  been  adfef-  '•l'««.i4*>«»4«> 
fi^nem  farllamenti  tent,  anno  oilavo  £//«.— And  for  this  caufe,  after  q^^  ^^^ 
demurrer,  it  was  ruled  to  be  ill ;  and  judgment  was  given  againft  stra.  x  u. 
the  plaintiff.  Fortef.  371. 

]«  Com.  Dig.  131.    4.  Bac.  Abr.  657.     xt  Hawk.  351.    Dougl.  94.  97, 

Talentine  againft  Denton.  ^"^^  »^- 

Trinity  Term^  2.   Jac,  I.      Roll  82 1. 

TpRESPASS  for  twenty  eocks  of  barley,  &c.  for  tithes  caft  out  a  leafe  for  thru 
•*•   from  the  nine  parts,  and  taken  and  carried  away.     Upon  dc-  ^"i  "***•,**? 
nrarrer,  the  cafe  was,  That  tke  Bi/hop  ofCarlif.cv:^^  feifcd  in  fee  of  the  ?ith«*i^iongS 
tithes  in  right  of  his  bifhoprick,  artd  by  indenture  demifed  the  tithes  to  the  bifliop- 
(f)  to  Summers  and  two  otlicrs  for  three  lives,  rendering  the  an-  rick,  refervin; 
ticnt  rent;  and  it  was  averred  that  they  were  antiently  let  for  that  the amicot  rent, 

1»void3|aiiift  thi  fucccflTtfT  by  t.  Eliz.  c   19.  f.  5.  j  far  tithes  lying  only  in  f^vndtr^  the  f"cc«<'<>«'  «»«  ^ 
JWedy  for  the  rent*— Port.   175.     j.  Roll.  Abr.  446.  4;;i.     Moor,  778,  '5.  Co,  3.    Cro.  Elit.  874- 
'*»•  «ri-  C«.Ut.  44.  142.  Hard.  3x6.  1.  Saund.  301.  i .Ch.  Caf.  79.  3.  Wilf.  3a.  3.  Bac.  Abr.  351. 
(«}  See  5.  G?o.  3.  c.  i;. 

refit. 


11% 

mgaitifi 
0BIITOJI* 


Il^MUtllfO  ill 

5*  Com.  Dig* 


The  ftatfite  r. 
Mi»,c  19.  it  a 
private  MiEt,  and 
Aiuft  be  fpecU 
aUy  pleaded. 
4.  Co.  761.  a. 
Hob.  t»7. 
ft.  Med    5^. 

A  leafe  for 
livesi  made  by 
a  bifliopf  of 
the  tithii  of 
hit  bifiinp- 
'rick,     mall 
noc  bind  hU 
fucccflbr    by 
force  ci'\x  H$m 
Cro,  LWt,  875. 


Hilary  Term,  3.  Jac.  i.    In  B.  R. 

rent;    Afterward  the  bifhop  died,  and  the  fucceifor  made  z  new 
leafc  for  yc^rs,'  &c; 

The  qucftion  was,  Whether  this  firft  Itefc  for  three  lives,  ren- 
dering the  antient  rent,  was  good  by  tlie  ftatute  of  i.  £/ix^ 
c.  79.  f.  5? 

Yelverton,  Williams,  and  Tanfield,  after  arguraent 
at  the  bar,  held,  that  this  leafe  was  void  againft  the  fucccftbf ; 
for  being  for  lives,  rendering  rent^  there  being  nothing  let  but  the 
tithes,  which  lie  in  premier^  nor  any  place  Wherein  a  diftrefs 
might  be  taken,  nor  any  remedy  for  the  rent  if  it  Ihould  be  denied  ; 
for  he  cannot  have  debt,  becauie  it  is  a  freehold;  nor  can  be  have 
an  aflife,  becaufe  there  is  not  any  feifin;  and  if  there  were  feifin, 
yet  the  ailife  would  fail,  becaufe  there  is  not  iny  land  to  be  pnt 
m  view  ;  and  therefore  by  confequence  the  leafe  is  void.  But  if  it 
had  been  a  leafe  for  years,  for  which  he  might  have  had  his  rc^ 
medy  by  aAion  of  debt,  it  had  beeit  othcrwile. 

Williams,  *JuJl'ice^  faid,  he  hid  kttown  it  to  b^  fb  adjudged 
Upon  this  difference ;  fo  it  is  of  all  other  things  which  lie  in  fren^ 
der  or  render^  where  no  dlflrefs  can  be  taken. 

Note.  The  defendant  pleaded  this  leafe  for  life  by  Way  of  bar^ 
without  mentioning  any  confirmation  or  rent  j  or  averring  that 
the  antient  rent  was  rcferved,  or  that  the  land  was  antiently  ufed 
to  be  let.  The  plaintiff  iiititled  himfelf  by  a  leafe  for  years.  The 
defendant,  by  way  of  rejoinder,  (hewed  that  the  tithes  were  ufuall  j 
let,  and  for  that  rent  which  was  the  antient  rent  And  it  was 
thereupon  moved,  admitting  it  to  be  a  good  leafe^  yet  the  plea  was 
HI,  becaufe  it  is  a  departure,  and  tliat  there  is  not  any  confirma«^ 
tion. — But  becaufe  they  refolved  for  the  plaintiff  upon  tnc  principal 
matter,  they  fpakc  not  to  thofe  exceptions,  but  gave  rule,  that  if 
other  caufe  was  not  Ihewn,  judgment  ihould  be  entered  for  the 
plaintiff. 

PoPHAM,  Chief  Jujiiciy  who  was  now  abfent,  upon  a  former 
motion  in  this  caule,  faid,  he  much  doubted  of  the  cafe;  and  that 
h  was  a  common  cafe  for  all  tenants  in  tail,  bifliops,  deans  and 
chapters,  to  make  fuch  leafes ;  and  they  had  been  accounted 
good,  and  they  all  were  in  one  degree ;  wherefore,  he  faid,  he 
would  well  advifc  tliercof :  and  it  was  afterwards  adjudged  for  the 
plaintiff. 

A  WritofError  was  afterwards  brought  of  thisjudgment,  and 
the  error  affigned  in  the  matter  in  law.  And  becatile  the  ftatute  of 
i#  Eliz.  c.  10.  f.5.  was  not  fpecially  pleaded,  it  was  refolved  that  the 
Court  fliould  not  take  notice  thereof,  becaufe  it  is  but  a  private 

ftatute. 

5.  Co.  2.  a.     Moor,  253.   ft.  Roll.  Ab.  466.  i.  Leon.  306.  Yelv.  106.  i.  Mod.  205. 

Bull.  N.  P.  222. 

Then  the  fole  qucftion  was.  Whether  it  were  a  good  leafe  by 
the  ftatute  of  32.  Hen,  8.  c  28.?  Forif  it  were  good  within  the  fta- 
tute, it  Ihould'  bind  the  fucceffor  without  confirmation ;  otherwifc, 
at  the  common  law,  it  fliould  not  bind  the  fucccflbr. — ^And  it  was 
refolved,  that  it  was  not  good,  becaufe  there  is  not  any  remedy  for 
the  rent  by  diftrefs  or  affifc ;  wherefore  it  is  out  of  the  intent  of 
the  ftatute  :  and  the  judgment  was  affirmed. 

8.  c.  aS.  r.  t«— Pott,  173.     X.  X^ev.  IIS.    8.  Co.  34*    Co.  Lit.  44.    Hob.  20^ 
Doujl.  573. 

Agues 
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Agnes  Adams  againji  Chcverel.  Ca8eii. 

TRESPASS  by  the  plain  tifF,  as  executrix  of  John  Adams,  againft  An  ^ecuror 
the  defendant;   for  that  he  took,  chafed,  and  eloigned  to  j;;^^^^^^^^^^^ 
places  unknown,  two  oxen  which,  were  the  teftator's  tempore  mortis  ^^^  ^^ods  of  .ii$ 
/«/?,  to  the  damage  of  the  plaintiff  thirty  pounds,  et  in  retardat'ione  tcflator /^w^o-* 
tejhmcnti,  and  (hews  thc^  tcftament.  m„ /m/«^  with- 

Th6  defendant  thereupon  demurred  in  law  :  and  it  was  moved  they  w*rc  tak<?n 
that  this  a£bion  being  brought  by  an  executor  is  not  good,  becaufe  txtm  tupodiam 
it  ought  to  have  been  mentioned  that  the  goods  were  taken  extra  cuf-  >''"'• 
todiam  fuam  ;  which  is  properly,  where  an  executor  brings  an  ac-    "^*»  po- 
tion foV  goods  of  the  teftator's  taken  after  his  deceafc  ;  and  this  aft  ion,  P-  Nv  B.  87-  B. 
being  brouglit  as  executor,  ought  to  have  mentioned  it  to  be  cxtt^  ^'&llic*M.' 
cuJlodiamfuam  :  fo  is  the  Reg,  49.     42.  Edw.  3.  pi.  26.     48.  Edw,  3.  J^^p  \^^^ 
fl  26.     II.  Hen.  4  pL  12.  inaftion lirought by  a  churchwarden  of  ,.Tcr.Rep.48o. 
goods  of  the  church,  &c.     But  an  executor  may  have  an  aftion  in 
fuch  cafe  of  his  owrt  poiTeflion,   and  as  his  own  proper  goods, 
without  naming  himfcif  executor,  and  without  Ihewing  the  lefta- 
mcnt ;  but  then  the  declaration  ought  to  be,  that  the  defendant 
took  focli  goqds  ipjius  querentis^  t^c, ;  fo  the  property  ought  to  ap- 
pear to  be  in  him.     Wherefore  it  is  not  good  as  it  is. 

Williams,  Jujiice^  was  of  that  opinion.  But  Fenner  and 
Tanfield  e  contra  ;  becaufe  he  hath  eleftion  to  bring  it  either  of 
his  own  poileilion,  or  as  executor  :  and  although  in  the  original 
writs  they  ufe  this  courfeto  fpeak  de  cuflodlafuay  that  is  by  reafon 
of  the  form  in  fuch  cafes  ufed,  and  the  clerks  in  chancery  w^ill  not 
alter  their  courfc  ;  but  it  is  not  of  neceffity  :  and  irt  declarations 
here  it  is  not  neceflary  to  be  fo  ftriftly  purfued.  Wherefore,  inaf  • 
much  as  by  the  teftator's  death  the  pofleffioh  is  caft  upon  the  exe- 
cutrix, it  is  to  be  intended  that  the  goods  were  in  cujlodia  jua  ;  and 
for  tliat  caufe  the  declaration  is  good. — And  it  was  adjudged  for 
the  plaintiff,  againft  the  opinion  of  Williams,  cteteris  ahfentibus. 
See  4.  Edw.  3.  c.  7.  and  25.  Edw.  3.  c.  j. 

Woolmer  againft  Cafton.  eA»t  n. 

pJECTMENT  of  a  leafe  made  by  Fulmerjfon  of  mefluages,  in  cjcament,  if 
■*-*  three  thoufand  acres  of  land,  three  thoufand  acres  of  pafture,  ^^«  ^^'^  ^^ 
in  Darkins,  by  the  name  of  the  manor  oi  Monkhall,  and  five  clofes  i^"p*,^"'l'„^a  " 
per  mmina.  * .  f pecillly-  at 

The  defendant  pleaded   not  guilty,   and  the  jury  gave  a  fpe-  '^'J"  '^'^f^ 

-.1  j-n.  ^  r  y    r      ^  c         n  -*      ^    ^  •    .  \       Without  itatmg 

cial  vcrdift,  viz.  as  to  four  doles  of  pafture,  contaming,  by  ^^at the rcfiduS 
cftimation,  two  thoufand  acres  of  pafture,  that  the  dcfcndaiit  was  wai,  it  is  bad. 
not  guilty:  as  to  the  refidue,  they  find  the  matter  in  law.  Ante,  31. 

Yelverton  now  moved,   that  this  verdift  was  imperfeft  in    °  '  \^* 
all;  for  when  the  jury  find  that  the  defendant  was  not  guilty  of  ^^-^j'^*"^ 5- 
four  clofes  of  pafture,   containing  by   eftimation  two  thoufand  q.^co.V^"^' 
acres  of  pafture,  it  is  uncertain,  and  doth  not  appear  of  how  much  Stra.6g2.foi9. 
ibcy  acquit  him  ;  and  then  when  they   find  as  to  the  rcfidue  for  l>ougi.  183. 
the  fpccial  matter,   it  is  uncertain  what  that  refidue  is  i  fo  there  i-'^cr-^W'M'. 
cannot  be  any  judgment  given.  3.Tcr.Rcp.34;^, 

All  the  Court  was  of  that  opinion.    Wherefore  they  awarded 
^venire  facias  dc  mvo  to  try  that  ilTvic. 
cao.  JAC.  I  Minors 
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^Asjp  ij.  Minors  againft  Lceford. 

An  aaion  lies     A  dTI(3N  FOR  THESE  WORDS :  "  Thoil  art  a  thief,  ani 
j^  haft  ftolen  Mr.  St.  George's  tree." 

«« thief,  M^  haft 


for  faying, 
**  Thou  art  a 

«( ftoicnatrees"  After  verdift  far  the  plaintiff,  it  was  moved  in  arreft  of  judg- 
for  the  two  mcnt,  that  the  words  are  not  aftionablc :  for  to  fay,  **  Thou  haft 
tticmbcrs  fliall  *«  ftolen  a  tree,'*  an  aftion  lies  not ;  for  it  is  not  any  felony,  for  it 
*^  a!^  **  ^*^'  is  arbor  dum  crefch  {a). — The  Court  was  of  that  opinion.  Aud 
Ante  Tq.  66r*  ^^^^  when  he  laith,  "  Thou  art  a  thief,  and  thou  haft  ftolen  a  tree,*' 
Poft/154.  a'31.  that  ftiews  the  rcafon  of  his  fpeech,  which  is  not  any  (lander  j  fo 
,.RoU.Abr.    noaaionlies,&c. 

Hob.  77.  331,  Tanfield.  In  Stanley^s  Cnfe^  in  the  common  picas,  this  dif- 
Cro.  Car,  571.  ference  was  agreed  :  **  Thou  art  a  thief, yir  thou  haft  ftolen  fuch  a 
Yelv.  X54.  «.t  thing,"  the  ftealing  whereof  appears  to  be  no  felony,  an  adion 
^*Com*'bf ^*'  ^^^^  ^°^  '  ^^^  ^'^^  fubkquent  words  Ihew  the  reafon  ot  his  calling 
i77.**i8'9.  '^'  ^i"^  thief:  but  when  he  faith,  "  Thou  art  a  thief,  and  thou  haft 
Onflow'sN.P.5.  **  ftolen  fuch  a  thing,**  which  in  itfelf  is  not  felony  ;  yet  the  aftion 
4.  Bac.  Abr.  lies  for  calling  him  thief  generally :  and  the  addition,  *^  and  thou 
485.  511,  i<  haft  ftolen^''  is  another  diftinft  fentence  by  itfelf,  and  is  not  the 
Ld.\ay.^Qc  .  reafon  of  the  former  fpeech,  nor  any  diminution  thereof,  but  an 
Term  Rep.  ki  addition  thereto  {b)  ;  and  fo  he  conceived  here. 
c.  B.  248. 

Fenner  and  Williams  were  of  that  opinion. 

But  Ye;.verton  doubted  tliercof ;  and  (fli/r«/<?PoPHAM)  it  was 
adjudged  for  the  plaintiff. 

(a)  Port.  166.     Noy,  J35.  (^)  Port.  1^4.  231.  4*4* 


Eaftv- 


feafter  Term^  ''' 

4.  jac.  I.     In  the  King's  Bench. 
Sir  J6hn  Popham,  Knt.  Chitfjuftice. 

Sir  Edward  Fanner,  Knt.  -^ 

iS/>  Chriftopher  Yelverton,  Knt.  \    '^^jn^^^ 

Sir  David  Williams,  Knt.  \^^      * 

Sir  Lawrence  Tanfield,  Knt.  ^ 

Sir  Edwafd  Coke^  Knt.  Attorney  General. 
Sir  John  Doderidge,  Kht.  Solicitor  GencraL 

Staynroyde  cgainft  Locock,  Caif.  i* 

ASSUMPSIT  ;  for  that  tlie  defendant,  in  confidcration  of  Where  fevcrai 
fuch  a  film  paid  to  him,  aflumed  to  aflure  fuch  copyhold  c*"*"  ^^  »^«n 
^   land  to  the  plaintiff  in  fuch  manner  as  one  Drablcs  (hould  %"J^ff^*/"^ 
:idvife;  and  alledges  in  fa£t  that  Drahles  advifed,  that  he  fliould  f^c  given*  ifwie 
make  a  furrcndcr  of  that  land  at  the  next  court  of  the  manor,  tp  of  thecaofcs  ht 
the  ufe  of  the  plaintiff  and  his  heirs,  and  fhould  enter  into  an  obli-  ^'^^  maintain- 
gation  of  forty  pounds  for  the  enjoying  of  that  lajid  againft  ^''jj^jf.'tjjbi^^^" 
pcrfons  ;  and  alled^eth  the  breach  for  not  making  that  furrenderj  po^' »*  -  '^-, 
and  for  not  bccortiing  obliged  according  to  the  laid  order.     The  571,  544* 
defendant  pleaded  non  ajfumpjliy  and  found  againft  him.  i.Roli.Ab.413. 

It  was  now  moved  in  arreft  of  judgtnent  that  this  breach,  in  not  ^y*^*"*  37o« 
entering  into  the  obligation,   was  ill;  and  then  damages  being '^^^'^fg' 
*gi\*eh  as  well  for  that  as  for  the  other,  no  judgment  may  be  entered,  cro.  EHz.  560. 
The  whole  Court  was  of  that  opihion :  for  the  order  which  ^'«>- ^«»'  y^i* 
Drables  mude,  that  the  defendant  Ihould  make  an  obligation  of  J^®*    °'^^** 
forty  pounds,  is  out  of  tht affhmp/it ;  and  therefore  the  other  is  not  i/iviod.e;. 
bound  to  perforrti  it :  and  the  breach  being  afligned  in  two  things,  2.Com  DiK.624. 
whereof  the  one  is  not  any  caufc  of  the  breach  of  the  ajumpjtt,  the  t>ougi.  376.730. 
damages  being  given  entirely^  are  intended  to  be  given  as  well  for  '•Z!*''*^^^''^"' 
the  one  as  for  the  oth*r ;  and  therefore  ill.     Wherefore  judgment  *'  ^'  ^^'^^  * 
\vas  given  for  the  defendant- 

Symfon  againft  Kirton.  CAiti. 

TTRESPASS.    Upon  evidence,  where  orte  had  made  his  will  in  Th^  revocaiiott 
•*    writing,  ind  devifed  his  land  to  jinne  Hide  and  her  heirs  ;  and  °f  *  ^''^  "^^"^ 
afterward,  being  fick  and  lying  upon  his  death-bed  (becaufe  jlnne  ^j*nJ,*Jy'{r*r/. 
Hide  did  not  come  to  vifithim),  affirmed  that  Jnne  ihould  not  have  jt^tai,  worU** 
3iny  part  of  his  lands  or  goods  ;    it  was  held  by  all  the  Court,  Ante,  49. 
that  it  was  not  any  revocation  of  the  wilU  being  but  by  way  of  dif*  P^ft-  497* 
courfe,  and  not  mentioning  his  will.     But  the  revocation  out^ht  to  Cro.  Er«.  51* 
be  by  exprefs  words,  that  he  did  revoke  his  will,  and  that  fhe  fhould  D^"^-  34- 
not  have  his  lands  given  to  her  by  his  will,  or  fuch  like  words  ; 
which  might  IheW  his  intent  to  make  aji  exprefs  revocation  tbwcof.  clwp  49. 

Byft9.  Car.  t.   c.  3.  U6,  no  dcvjf*  iti  6r  obliterating  the  fame,  by  the  teftator  him-     ****  *  3  -If* 

writing  of  lands,  tenement!,  or  heredita-  felf,  or  in  his  prefence,  and  by  his  direc- 

ments,  nor  any  claofe  thereof,  ftiall  be  re-  tions  and  confent,  but  (hall  continue  In 

vocable  ocherwife  than  by  fome  will  or  co-  force,  ^c.      Shower,  89,      3.  Mod.  259. 

<)icil  in  writing;,  or  other  writing  declaring  x*  Com.  Dig.  IJ4 


(be  (ame|  or  by  burning!  cancelling)  icaring. 


1  ^  Gregory 


1^6  £afterTerm,  4-Jac.  I.     In  B.  R. 

^''^  '•  Gregory  againjl  Wikes. 

c^^cr^l't'^borr  A^'^^^'^^?^^'^-^  Whereas  the  defendant  was  indebted  to  th* 
on  Vcqutft,°or' .  plaintifFin  fifteen  pounds,  that  the  defendant  promifed  to  pay 
the  payment  of  ^^  ^Y  twentv-five  (hillings  the  quarter,  and  to  enter  into  bond 
money  by  in-  upon  recjjueft  for  the  payment  of  thofe  fums  ;  andallcdgeth  requeft 
^^'T^^A  VVi  ^^  ^*^^^^  "^^^  ^°'^^  of  thirty  pounds  for  the  payment  of  thofe  fums ; 
Svl  a^nd  ^'^^^^  requeft  was  made  after  the  endof  the  quarter  after  the  promifc. 
in  double  the  Aftcf  vcrdift  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment, 
rum  wui  fup.  that  this  requeft  to  enter  into  bond  of  thirty  pounds,  and  refufal 
f'ofh  6cfr  thereof,  was  not  any  breach  ;  for  tliere  is  not  any  promife  to  enter 
into  bond  in  any  funi  certain. 

I. Roll.  Ab.  19.  ^  -^ 

Yeiv.  44. 49.  Scd  nort  allocatur  :  for  the  ajfumpjit  being  to  €nter  into  bond,  no 

Winch.  76.       fum  being  mentioned,  it  is  intended  a  bond  of  the  double  fum  ; 
Caw  ^lis^eo  ?^'^^^'^  ^^  *^  ^^"^^  courfe  betwixt  parties,  and  after  the  common 
^wp-»*  '4  o.  intendment :  wherefore  it  is  good  enough. 

on  a  promifc  to  SECONDLY,  Becaufe  the  requeft  is  after  a  quarter  paft,  which  is 
enter  Into  a  bond  not  fufficient,  being  after  the  ddy  of  payment ;  for  if  there  fhould 
pay'^mouc'  b^  ^  ^  bond  for  the  payment  at  a  day  paft,  it  fhould  be  a  forfeiture  pre- 
inihimems,  the  fently*— Wherefore  for  this  caule  it  was  adjudged  for  ttie  defendant- 
re-vjucd  mud  be  made  before  the  firit  laftalment. 

Cask  4.  Grccn  agaittjl  Aufteh* 

Thea/>.r.«,.«,/*  pROHlBlTIONvlo  ftay  a  fuit  iox  tithes.  It  was  furmifed  to 
chanted  b/  be  a  cuftom  within  the  parifh,  that  the  parifhioner  fhould  cut 

making  ihc  ^^'S  grafs  and  make  it  into  cocks,  and  fet  out  the  tenth  cock  for  the 
tythe-hay  of  the  parfon,  which  was  a  difchargc  of  the  firft  and  fecond  vefture :  and 
iirfi  vcfiurt,  the  fuit  being  for  tithes  of  the  after-mowth  by  the  vicar,  this  pre- 
Antc,  41.  fcription  being  alledge<>  againft  him,  he  demurred  thereupon.— 
^oA  1%     fi  ^      ^^  ^^^  adjudged  a  good  prefcription  and  bar  againft  him. 

iVloor,  910.  Cro.  Car.  340.  Cro.  £liz.  660.  Hob.  150.  I2.  Mod.  498.  Bunb,  10.  314^ 
Ld.  Ray.  142.    2.  Pccre  Wai$.  512,  523.     2.  Eq.  Caf,  Abr.  735,- 

^^5>^  5-  Blunt  and  Farly  againft  Snedfldn* 

Michaehnas  Term,  2.  Jac.  1.     Roll  ^^^, 
lfa>rorbere-,  TERROR  of  a  judgment  in  the  common  pleas,  in  cjeftment : 
l"!r#'*ind*'Ir-  where  one  of  the  defendants  pleaded  not  guilty ;  and  vcrdift 

*;«^tfiofrhe'  for  the  plaintiff  againft  both,  and  judgment  accordingly.  The 
cfiriitanname  error  afligned  was,  Becaufe- in  the  venire  facias  Const  antinus 
ofCoNSTAif*  Callard  was  returned,  and  lb  named  in  the  di^riujas ;  but  in 
Jjj^^"*!^*JJJ^  "^^  the  panel  annexed  thereto  by  the  fheriff  Constantius  Cal- 
f^J//coN*  LARD  was  returned  and  fworn,  and  fo  was  returned  by  that  name 
•TANTiu«,the  upon  the  dorfe  of  the  po/?ea.  This  Error  being  aftigncd  ore  tenusj 
judgment  u  cf  the  record  of  the  venire  facias  and  Ji/lringas  being  removed  before, 
''*^"***"*-  it  was  held  to  be   manifeft   error;  for  they  are  diftinft  names  of 

Port.  396.457-  baptifm,  and   there  cannot  be  any  amendment  as  this   cafe  is. 
2.Roli.Ai>.4ir.  Wherefore  they  were  of  opinion  to  rcverfc  it ;  but  gave  day  to 
C'•c°Cat^2oV    advilc  from  IL/ary  Tarn  until  this  Term. 
563.  Cro.  Elz.  57.^122.     ricb.  64.       5.  Com.  Dig.  jci.     3.  iiac.  Abr.  176.       Cowp.  415,      Dougl. 

Tht 


Eader  Term,  4.  Jac.  i.    Iji  B.  R.  i^7 

Thjc  pffendant  in  the  writ  of  error,  in  the  mean  time, obtained  Ifjut^gment  ^« 
a  releafe  of  all  errors  from  one  of  the  pJaintifFs  in  the  writ  of  error  ;  ^'^^  *"/^!j^" 
aad  the  iirft  day  of  this  Term  pleaded  it  in  bar,  as  a  plea  puis  dar-  veTaldcfciu»anu' 
rakne  conthiuance.     Thereupon  a  demurrer  was  entered  in  the  name  and  oncof  ihem 
of  Doth  the  plaintiffs  in  the  writ  of  error;    for,  in  nullo  eft  erratum  obtain  a  reieafe 
being  pleaded  before,  there  con  Id  not  now  be  any  fummons  andfe-  pending-a  writ 
vcrancc.     And  it  was  now  argued.  Whether  this  relcafc  of  one  of  ^j^^J^**^.^^^ 
the  plaintiffs  in  the  writ  of  error  Ihall  bar  both,  or  none  of  them  ?  againft  the    v 
for  it  was  moved,  that  in  regard  the  aftion  was  in  the  perfonalty,  relea^*       \ 
the  releafe  of  the  oxv:,  fhould  bar  tlie  other,  '*/►«''  </arrw«  ^ 

"  continuance.^* 

But  ALL  THE  Court,  after  argument  at  the  bar,  refolved,  that  ^o**-HV  616. 
it  (hould  bar  but  him  only  who  releafed  it ;  for  the  plea  being  by  6.  Co.  15. 
way  of  aftion,  to  difcharge  thcmfclves  of  damages  which  were  re-p  "^*'',,3^** 
covered  againft  them,  and  to  be  rcftored  to  tlie  poiTcffion  which  *  Mod'.ioo  t^^ 
was  loft  by  the  firft  judgment ;  and  they  being  joined  in  the  firft  3/Bac.  Ab.  41. 
aftion  by  the  aft  of  the  plaintiiF,  and  not  by  their  own  voluntary  Dougi.  109. 
aft  ;  it  is  not  reafon  that  the  aft  of  one  fhould  charge  or  preju-  3-T«f«^*PSS$» 
dice  the  other  ;    for  then  by  fuch  praftice  any   one  might   be 
charged,  and  fliould  not  have  any  remedy  to  difcharge  himfelf: 
but  ifihcy  had  been  plaintiffs  in  the  record  by  their  own  aft,  as  in 
debt  upon  an  obligation,  and  had  been  barred  in  judgment,   in 
error  upon  that  judgment,    the  releafe   of   one  mould  bar  thq 
other  ;  for  as  the  one  might  have  releafed  the  obligation,  or  dif^ 
charged  the  principal  aftion  which  ftiould  bar  his  companion, 
•wherein  they  arc  joint  plaintiffs  by  their  voluntary  aft,  fo  the  re- 
leafe of  the  writ  of  error  by  the  one  fhall  bar  the  other  ;  but  it 
fhall  not  do  fo  in  the  principal  cafe,  for  the  reafon  before  alledged. 
Whtfjforc  it  was  adjudged,   that  tlie  judgment  Ihould    be   re- 
verfed  as  to  lura  who  did  not  releafe,  and  that  he  Ihould  be  reftored 
to  all  what  he  loft;    and  as   to  the  other  who  releafed,  that  hq 
fliould  be  barred  in  his  writ  of  error, 

Note.     This  manner  of  judgment  was  entered  by  fpecial  dir  Seethe  entry  m 
rcftion  of  the  Court.     Fide  2.  Hcn.  4.  />/.  16.     1 1.  Edw.  4.  pL  8.  ^'J|7„"'°''  ^""^ 
II.  Rich.  2.  "  Condemnation^'*  16.  and  a  judgment  in  Ea/ier  Term,  i^c,b]' rar\lr''t 
39,  EJix.  So// 259'  iu  the  cafe  of  Razin  v.  Ruddock.  m. 


Oflpy  againjl  Paradlne,  <^aji  6. 

Trinity  Term,  3.  Jac.  I.    Rol/  ^2l. 

r\EBT,  upon  a  leafe  for  twenty-one  years  hj  John  Puradine^  A  dccUraiion  In 
31.  January,  26.  Eliz.  from  the  Chriftmas  before,  rendering  debt  for  rent  on 
twenty  pounds  a  year  at  the  four  ufual  Feafts,  of  the  Annunciation,  \^^ll^i^^^ 
Midfummer,  Aftchae/mas,  and  Chriftmas,  or  at  the  end  of  one  tjff  j,  y^t  feifed 
nionth  after  every  of  the  faid  Feafts  ;  who  conveyed  the  reverfiori  of  the  rcvcrfion, 
fcy  common  recovery  to  Hugh  Oflcy\  who  died  fcifed,  and  this  re-  when  it  appears 
verfion  defcended  to  the  plaintiff,  who  is-.yet  feifed  of  the  rcverfion  '^^[^^^^^'^'^ 
at  the  day  of  the  bill  purchafed,  which  was  i.  February,  i-Jac.  i. ;  leafc  was  dcter- 
aud  tlic  defendant   being   pofleffed  of  the   term    by    virtue   of  mined,  u  not 

erroneous,  if  he 
was  fcifed  when  the  caufc  of  afllon  accrued.    Port.  377.  5S0, 

I  3  the 
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OfLZY       the  faid  dcmife,  there  was  ninety  pounds  due  for  four  years  and  art 

agatnfi      half  ending  at  Michaelmas^  2.  'Jac.  and  for  a  month  after  tlicFeaft, 

and  yet  is  behind  ;  undeadlio  accrevity  ^c, 

YeW.  74.  'The  defendant  plpads  to  iflue  ;  and  it  was   found  againft  him^ 

Saik*^  fit^  '^^*  ^^^  judgment  given  for  th^  plaintiff;  \yhcreupon  he  brought  a 

Cro.'Eiii.'  262.  writ  of  error. 

'^9;  The  First  Error  was,  For  that  he  declares  on  a  leafc  for 

jle^^""'  *^'  twenty-one  years  made  ^i.  January^  id.  Eliz.  beginning  at  the 
PourI,  6z.Mf  Chrijlmas  before:  anii  fuppoieth,  that  he  ^s  feifed  of  the  revei-flon 
the  day  of  the  bill,  viz.  x.  February^  2.  Jac.  i.  which  is  falfe  and 
Repugnant  in  itfclf ;  for  the  term  ended  by  his  own  {hewing  the 
Chryimas  before  :  then  he  cannot  be  feifed  of  the  reverfion,  nor 
the  other  poflefled  of  the  term,  the  day  of  th^  b^H  \  (b  it  is  falfe 
and  ill  in  itfclf. 

Scd  non  allocatur :  for  although  he  cannot  l^e  feifed  of  the  revq:- 
fion  at  tlie  day  of  the  bill,  yet  he  is  feifed  at  tlie  time  when  the 
rent  was  incurred,  which  is  the  caufe  of  the  a&ion  ;  and  the  other 
}s  but  furplufage :  wherefore  it  is  well  enough. 

In  debt  for  rent,  SECONDLY,  For  that  hc  pleads  a  recovery  (which  is  his  title) 
if  the  plaintiff  infufficicntly,  not  fhewing  in  what  aftion. — Scd  mn  allocatur :  for 
entities  K\m(t\i  although  the  recovery,  be  imperfeft,  yet  the  defendantjj  being  a 
by  ar!c!l!!r"^^  ftranger,  cannot  take  advantage  of  any  infuftciency  tlierem. 
henecd'^otXw  Whcrefpre  the  judgment  was  aifirnicd. 
in  what  q/tlion  it  vvas  fuffered,     Dougl.  666* 

Case  7.  Gxanc  and  Hill  againjl  Hummerftone* 

On  an  aftion  for  TJ'RROR  of  a  judgment  in  the  common  pleas.  The  errot  af- 
z  joint  trcfpafs  -^  figned  was.  For  that  in  tr^fpafs  of  battery  and  wounding 
fi  !d^r^  """®*  againft  two,  the  one  pleads  to  all,  except  the  wounding,  that  it  was 
fUeraih^^^  in  his  own  defence  ;  and  to  the  wounding,  not  guilty  :  the  other 
though  the  de-  juftifies  all  in  his  own  defence  :  and  in  iflue  ypon  thofe  plej^,  the 
fendants  plead  j.ury  found  the  firft  guilty  of  the  wounding,  and  the  other  iflue 
^v^i-rt/  pleas,  againft  him  alfo,  and  aflefs  damages  twenty  pounds  ;  and  found 
^  '  ^5^'  349'  the  iflue  alfo  againft  the  other  defendant, and  damages  one  hundred 
^*  pounds  }  and  gave  entire  cofts  againft  both:  and  judgment  given 

'^BrownL  accordingly  of  the  feveral  damages  againft  them,  and  entire  cofta 
Hob'TJ!  *^^*  againft  both.  A  writ  of  error  was  thereupon  brought. 
Cro.  Car.  55.  The  error  afligned  was,  Becatife  there  ought  to  have  been  but 
cto  Elia  8^  ^"^  judgment  for  the  damages ;  and  he  ought  to  have  made  his 
earth.  iV.  ^'  cleft  ion  againft  whom  he  would  have  taken  his  judgment. 
3.  Mod.  X02.  The  whole  Court  was  of  that  opinion,  that  this  aftion  is 
LJ°R«^^^  6  ^^^  one  joir^t  trefpafs ;  therefore  one  jo ii\t  damage  ought  to  have 
5>ee  Hiilv!^  '  bccn  given  by  the  jury  againft  both  :  and  although  the  defendants 
Goodchiid,  had  fevered  themfelves  in  pl^a,  yet  when  they  are  found  both  guilty 
«;.  Burr.  279a.  of  one  and  the  fame  battery,  one  judgment  only  ought  to  have 
PooKi.377-73»'  hcen  givcn.    Wherefore  for  this  caufe  it  was  rey'erfed* 


Scarro 
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Scarro  agatnjl  Saprany.  C^m8. 

In  the  Excheq^er  Chamber. 

TERROR,  in  the  exchequer  chamber,  of  a  judgment  given  In  In  entering  tf)9 
-*-•  the  king's  bench,  where  in  covenant  the  parties  were  at^PP?*'*"^  ^^ 
iffue ;  and  found  for  the  plaintiff,  and  judgment  accordingly.         ^^Pxil^^ 
The  error  was  ai&gned  ore  tenus  (for  it  was  not  affigned  of  record) ,  words  •*  ad  v#. 
That  the  jurors  appeared,  ^*  qui  ele^u  trtatiy  et  juratiy  dicunt  fuper  ^^{'^^'^f^  fj^' 
^' facrament.  fuum  quod^  lic'^  and  found  the  iffue  for  the  plaintiff;  ^  omitt^fth 
whereas  tlic  entry  ought  to  have  been,  **  qui  ad  veritatem  de  /«/ra  judgment  ftiaU 
**  cfmttntis  dicend^  eieSfi^  triati^  et  jurati^  dicunty  fcsTr."  and  the  words  bereverfed. 
"  ad  veritatem  de  infra  contentis  dicend.^^  are  omitted ;  and  it  doth  P^^-  *o7* 
not  appear  that  they  were  fworn  ad  inquirendum  of  the  point  in  Yfhr.  19. 
the  idue;  and  therefore  it  is  bad,  as  in  2,  Rich.  3,  where  "  ele£fiy  i^^omsyipfj^ 
«*  triati^''  were  omitted,  and  held  to  be  ill.  ^^P-  -W- 

But  it  was  moved,  th^t  it  was  but  matter  of  form  ;  for  when  Sesi.Com.pis» 
the  jury  find  the  pojnt  in  iffue,  it  appears  that  they  were  fworn  3* »• 
ad  inquirendum  of  the  point  in  idlie ;  and  if  it  were  material,^  yet 
it  is  amendable  by  the  ftatute  of  8,  Henib.  c.  la.  becaufe  it  is  but 
tlie  default  of  the  clerk  in  not  entering  thereof. 

Fleming,  Chief  Baron^  was  of  that  opinion ;  but  all  the  other 
Justices  and  Barons  againft  it,  that  it  was  material,  and  not 
amendable :  wherefore  fo|r  this  c^ufe  it  w;is  reverfed. 


I  4  Trinity 


Trinity  Term, 

4.  Jac.  I,      In  the  King's  Bench# 
Sir  John  Popham,  Knt.  Chief  Jujiice. 
Sir  Edward  Fcnner,  Knt. 
Sir  Chriftopher  Yelverton,  Knt. 
Sir  David  Williams,  Knt. 
Sir  Lawrence  Tanfield,  Knt. 
Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  John  Dqderidge,  Knt.  Solicitar  General. 


*  f  J^fii<^^^^ 


Caie  t. 


Style  againfi  Heath. 

t^nl'ic"""'  ''■  A  C'T^O^  ^OR  THESE  WORDS:  "  You  did  moil  per- 
Ante,  80.  /%,    *'  juredly  prefcnt  me  at  fuch  a  vifitation  before  fuch  an 

Port.  158, ,  X  A.  «  ordinary,"  After  verdift,  uppn  pot  guilty  pleaded,  it 
Yclv.  7;.  was  moved  in  arreft  of  judgment,  that  an  aftion  lay  not  for  thefe 

I.  Sid.  220.  words. — And  the  whole  Court  was  of  that  opinion  :  bccaufc 
i.Com.Dig.189.  it  doth  not  appear  that  he  was  fworn,  nor  what  he  fwore,  fo  as  l\c 

might  commit  perjury;  nor  that  it  was  in  any  judicial  proceeding. 

"VV'herefore  it  was  adjudged  for  the  defendant. 

Casi  2.  Price*s  Cafe. 

An  indiamcnt  pRICE  was  indided  upon  the  ftatute  of  5.  Fiz*  c.  g.  of  pcr- 
d  icsnm  11*005.  J"T»  bccaufe  he  was  produced  as  a  witnefs  for  the  king,  upon 
F/rx.c.n.againa  a  trial  in  an  information,  and  fworn,  &c. ;  Ihewing  the  oath,  anct 
a  wuncf.  far     ^^^  ^-^j^^     therein. 

the  crowr,  for  ' 

perjury  oi)  an       Exception  was  taken,  That  a  witnefs  who,  being  produced,  de- 

§x  officio  infor-  pofed  for  the  king,  cannot   be   punilhed  by  wav  of  indiftment, 

«ciwq.ier/^*   which  IS  the  fuit  of  the  king  merely  ;   for  he  cannot  punifli  his 

Poii,  212.'        ^^^''^  witnefs  who  fvvears  for  him :  and  it  was  faid  to  be  fp  refolvcd 

3.inft.  164.      "^  ^^^^  fiar-chamber,  that  a  bill  there  lies  not  againft  him  upon 

5.  Co.  90.  a.     that  ftatute. 

CrTi^Hz   I  8       ^"^*  ^"^  WHOLE  Court  were  of  opinion,  that  fuch  a  wit-i 

Yclv.  120.        ^^^^  '^  '^^^  punifliable  by  wjiy  of  indiftment ;  whereupon  he  was 

7.  Burr.  1189.    difcharged. 

2. Sac.  Ab.297.      3.  BdC.  Abr.  817-     See  1.  Hawk.  P,  C.  319.  329.  obrervations  on 'this  cafe. 

CAIE3,  -  Stork  againft  Fox. 

Michaelmas  *Jerm^  2.  Jac,  l.  Roll  ^^i. 
A  fine  of  lards  T7  JECTMENT.  Upon  a  fpcclal  vcdift  it  appeared,  Thaf  there 
Ja^'.-2'rthr  :  ^^'^'^?  ^^^^  ^'"^^  '^''^-  ^^^^-^^^  ^"^  street,  in  tl.e  parilh  of  Stmt, 
vilh  in  the  pa  ?  ^'^^^  ^'*^s  \t\'\^A  of  fuch  lands  in  S^ycet  :  and.  Whether  the  l?.r)ds 
ri.h,  but  not  iri  IValton  paffed  by  that  fine  ?  v^a;?  the  queftion,  the  aftion  being 
i^onv.rfo.  for  them  onlv.— And  adiudgoyl  that  thev  fhould  not  pafs;  for 
Port.  263.  Street  beinf:  a  dillinft  vill  by  itfe5/,  and  ^rValton  being  a  diftinft 
2.RoJ.^Abr.54.vjll  by  itlelf-,  and  fo  found  by  verdift,  althouc;h  ^Vry/ the  parifh 
260!  ire'.  '"''  comprehends  both,  yet,  in  the  fine,  the  lands  in  rVahon  fliall  not 
I.  Sid.  10,     I.  xMod.2i.     2.  Mod.  4?.     I.  Vent.  170.    4..  Cc;r,  Dig.  3?.2.     Cruife  on  Fines,  135. 

be 
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he  faid  to  be  comprized,  unlefs  fValten  had  been  an  hamlet  of      SreiK 
Street  \  and  that  the  fine  had  been  levied  of  lands  in  the  parifli  of       y**'-^ 
Street ;  then  all  had  well  paflcd.     Wherefore  it  was  adjudged  ac-    ^  '    ^** 
cordingly^ 

Dr.  Laughton  againji  Gardener,  Case  4^ 

T^EBT  upon  tlie  ftatute  14.  Hen.  8.  c.  5.  by  the  plaintiff,  as  in  debt  on  14, 
-*^  prefident  of  the  college  of  phyficians  in  Londoriy  and  of  the  ^«»-8.  c.  5.  for 
corporation  of  phyficians  there;  for  that  the  defendant  ufed  the  P^^^^'^ng  phy- 
art  of  phyfic  in  London^  without  licence  from  the  college  there,  cwwand  L>nl 
againft  the  ftatute,  and  their  charter ;  for  which  he  demanded  five  trary  to  charter^ 
pounds  for  every  month,  being  the  penalty  given  by  the  ftatute,  if  the  defendant 
The  defendant  pleaded  the  ftatute  of  34.  Hen.  8.  c.  8.  which  ^^i^^^^;^ 
enables  every  one  to  praftife  phyflc  or  furgery,  being  flcilful  cnablei  every 
therein,  notwithftanding  any  aft  to  the  contrary,  ikiifui  pcrfon  to 

The  plaintiff  replies,  and  fliews  the  ftatute  i.Mary,  eg.  which  ^Ttfrtawiin**'" 
confirms  their  charter,  and  **  every  article  thereof  to  ftand  in  any  aa  to  the 
"  force,  any  aft,  ftatute,  law,  or  cuftom  to  the  contrary  notwith-  contrary,  it  is 
^'  ftanding."  no  departure  to 

The  defendant  hereupon  demurred  :  First,  Becaufe  this  gene-  1.  Mary,  c.  o, 
ra^elaufe  in  this  law  doth  not  reftniin  the  ftatute  of  34,  Hen.  8.  confirms  the 
c.  8.     Secondly,  That  this  pleading  is  a  departure ;  for  it  ought  charter  and  the 
to  have  been  fh?wn  before.  ;;*;wUhft«d7* 

Stfphens  argued  for  the  plaintiff:  First,  That  the  aft  of»ng«nya^to 
34.  Hen.  8.  c-  8.  is  repealed  by  the  ftatute  of  i.Afar^,  c.  9.  quoad  the  ^®  contrary.— 
college  of  phyficians  in  London  («),  as  fully  as  if  it  had  been  by  ^"c.  8."^bc^^ 
exprefs  words  recited  and  repealed  :  for  when  it  confirms  the  char-  peaicd  by  1. 
ter  of  14..  Hen.  8.  and  appoints  that  it  and  every  part  thereof  ftiall  Mary,  c.  9. 
ihnd  and   be  available,   the  ftatute  of  34.  Hen.  8.  c.  8.  cannot  c^,  Ljt,  ^^^^ 
ftand  with  it,  quia  lege*  fojieriores   leges  priores  contrartas  abroganty  Fiowd.  105. 
4.  Edw.  4.    Porter* s  Caje^    i.  Co.  25.  b. — Secondly,  That  it  is  Veiv.  13. 
not  any  departure  ;  becaufe  there  is  not  any  new  matter,  but  mat-  '•  Jf^*  '*'•. 
ter  pleailed  in  reviving  of  the  former,  or  fortification  thereof:  J'^^  °'"*    ^^' 
and  a  rccqrd  was  ftiewn,  \n  Michaelmas  Term^  lO.  and  11.  £//2;.  Ld.Raym.  153. 
Bomelini  Cafe^  where  the  record  was  in  the  fame  manner  as  this  Cro.  Car.457. 
record  is  ;  and  there  the  plaintiff  had  judgment, — And  there  being 
none  on  the  defendant's  part  to  argue, 

*The  Court,  upon  hearing  of  the  record,  gave  rule,   that 
judgment  Iho^ld  be  entered  for  the  plaintiff,  unlel's,  &c.  {b)  (^)  And  judg- 

ntcni  was  entered  accordingly.     Vide  Poft.  159, 
(d)  See  Jonci,  261.     Lit.  Rep.  169.  212.  351.  and  Cro.  C^ir.  257.  fntra^ 

Reignold  Nicholas  a^^ainfi  Sir  John  Chamberlain.  caie  5. 

'PRESPASS.    It  was  held  by  all  the  Court  upon  demurrer,  j^  ^  ^^^  ^^ 

That  if  one  ere£i  a  houfe,  and  build  a  conduit  thereto  in  a  hou7e*"a1id 
another  part  of  his  land,  and  convey  water  by  pipes  to  the  houfc,  build  a'condult 
and  afterward  fell  the  houfe    with  the  appurtenances,  excepting  thereto  in  ano- 
the  land,   or  fell  the  land  to  another,    leferving  to  himfelf  the  J^'^  P^[J^^^ ^1^** 
boufc,  the  conduit  and  pipes  pafs  with  the  bouYe ;  becaufe  it  is  ^u^^haUpX^ 

«  rant  of  the  boufe  ^jfw />*r/m«/m.    Moor,  ^4,  682.      i. Sid.  190.211.     1.  Lev.  131.      Cro.  Car.  57. 
l.Saacd.  322.     3.  Com.  Dig.  443.     a.  Terai  Rep.  590, 

neceffary, 


itz 

NiciroLAS 
Sir  J.Cham. 

|X«1.AJ)»« 
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neecflary,  et  ^uafi  appendant  thereto  ;  and  he  (hall  have  liberty  by 
law  to  dig  in  the  land  for  amending  the  pipes,  or  making  them 
new,  as  the  cafe  may  require.  So  it  is,  if  a  leflce  for  years  of  a  houfe 
and  land  ereft  a  conduit  upon  the  land,  and,  after  the  term  dc-r 
termines,  the  leflbr  occupies  them  togcdier  for  a  time,  and  after- 
wards fells  the  houfe  with  the  appurtenances  to  one,  and  the  land 
to  another,  the  vendee  (hall  have  the  conduit  and  the  pipes,  and 
liberty  to  amend  them. 

But  by  Pop  HAM,  Chief  Jujlice^  if  th^  leflee  ereft  fuch  a  con^ 
duit,  and  afterward  the  leilor,  during  the  leafe,  fell  the  houfe  to 
pne,  and  the  land  wherein  the  conduit  is  to  another,  and  after  the 
le^e  determines  ;  he  who  hath  the  land  wherein  the  conduit  is» 
piay  difturb  the  other  in  the  ufing  thereof,  and  may  break  it ;  be- 
paufe  it  was  not  crefted  by  one  who  h?id  a  permanent  eftate  or  in- 
heritance, nor  mad«  one  oy  the  occupation  and  ufage  of  them  to- 
gether by  him  who  had  the  inheritance.  So  it  is,  if  a  difleifor  of 
an  houfe  and  land  ereft  fuch  a  conduit,  and  the  difleifee  re-enter, 
not  taking  conufance  of  any  fuch  ereft  ion,  nor  ufing  it,  but  prc- 
fcntly  after  his  re-entry  fells  the  houfe  to  one,  and  the  land  to 
another  ;  he  who  hath  the  land,  is  not  compellable  to  fufFer  the 
other  to  enjoy  the  conduit. — But  in  the  principal  cafe,  by  reafoa 
pf  the  mifplcading  therein,  th^re  was  not  any  judgment  given. 


Cask  6.  Radford  agaifjfi  Harbyn, 

^*a.iourr  in     npRESPASS,  for  taking  and  carrying  away  a  hundred  load  of 

pleading,  moil      J.     ^QOd. 

be  matter  of  /t«  /*-  i      /•   t 

Jaw.  The  defendant  juftiiies,  for  that  J,  S.  was  poffcffed  of  them  ut 

Foft.  229.        de  bonis  proprils ;  and  the  plaintiff,  claiming  them  by  colour  of  a 

deed  of  gift  of  then)  after>v^rd  made,  ^pok  them,  and  the  defendant 

retook  them. 

It  was  thereupon  demurred :   Becaufe  the  colour  given  to  tlie 

plaintiff  is  a  good  title  for  the  plaintiff,  and  confeflTeth  the  intereft 

m  him  ;  for  colour  ought  to  be  fuch  a  thing  which  is  good  colour 

of  title,  and  yet  is  not  any  title ;  as  a  deed  of  a  leafe  for  life,  be- 
^'  taufe  it  hath  not  the  ceremony,  vt%.  livery.     So  grant  of  a   rc- 

verfion  without  attornment  is  not  good  ;  but  a  deed  of  goods  and 
4.B^c.Abr.  104..  chattels  without  other  aft  or  ceremony  is  good.  So  of  colour  by 
|.Bac.Abr.2cs.  a  leafe  for  years  or  by  letters  patents,  it  is  not  good ;  becaufe  they 

make  a  good  title  in  the  plaintiff,— And  of  that  opinion  yr^s  all 

THE  Court. 


Port.  -; 
|o.  Co 


91. 


Ca 


sx  7. 


Dent  againjl  Oliver. 

Aniii  Michaelmas  f'erm,  2.  Jae.  I. 


Tn^W,  vi  et  '-pRESPASS.  ^tarevl  et  armlsapud  manerium  fuum  de  hallikg- 
V  "'"/*'*  tor  1  ^^^  ^^^^  .^  quoddam  velabrum,  Jnglici  A  TOLL-BOOTH,  et  vi  et  ar- 
the  profits  of  a  ^'^  ^^p^^  tolnetum,  et  adtunc  et  ibidem  tnfultum  fecit  Juper  J.  ^,  Ja-vi- 
fair  hy  cre.^ing  etitemfuum^  and  difturbed  him  in  gathering  toll  adferiam  ipjius  the 
a  toii.hoo'h,  VLM^Tivrfpe£fant. — The  defendant  pleaded  not  guilty,  and  found 
w;r»KUT  f.yrr   ac^ainft  himJ     After  ve  dift  it  was  moved  in  arreft  of  judgnaent, 


9.  Co.  CO.  b.      Hoh.  T?o.      Cro.  Car.  ^2^.      4.  Roll.  Rep.  139.      i.  Com.Pif.  131. 
».  B:.  Rep.  S:  4.      Cc'.vp.  4;6.     Dcu^jl.  40.  747. 


3.V/ilf.  40S. 

First, 
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First,  For  that  it  is,    vi  et  armts    erexlt  velqbrum^    Wr,       ^^^'^ 
whereas  it  cannot  be  vt  ft  armis.—SecL  non  allocatur  ;  fpf  thereby      qIj!,1^^^ 
the  land  is  broken  by  pitching  therein :  and  although  it  is  not 
faid  claufumfregitj  vet  it  is  good  enough,  and  punifhable,  as  a  tref-  S-  Com.  Dig. 
pafs  for  ereding  a  oooth,  although  it  be  not  any  breach  of  the  foil.  ^^  * 

Secondly,  For  that  he  makes  not  any  title  in  his  declaration,  intrefpafs,  pof. 
172.  by  (hewing  that  he  had  a  fair  by prefcription,  nor  that  he  had  ^^»  ^*^J^^"^- 
toU  by  prefcription  belonging  to  his  fair. — Scd  non  allocatur  ;  for  it  ;^^^^  ^  ^ron^ 
is  a  pofleflbry  aftion,  and  is  a  fufficient  poiTcffion  againft  a  ftranger,  doer.  ^, 

wirfiout  making  any  fpecial  titlc^  ;  Ante,43.S6.ii3t 

Cro.  Car.  138.     1 .  Term  Rep.  480. 428. 

Thirdly,  For  that  it  hquoJvi  et  armls  he  took  toll,  Avhichcafcortrefpafd 

cannot  be  ;  but  it  ought  to  be  an  aftion  upon  the  cafe. — Sed  non  l«es  for  difturb- 

alkcatur ;    for  as  well  the  one  as  tlie  other  aftion  well  lies,    as  p^"  V^/*^' 

n.Hen.  4.  and  u.  Edw,  3.  tit.  "  Trefpafs;'  are.  F.RB.9r.G. 

Fourthly,  For  that  this  aftion  is  brought  for  the  a(rav;lting  Trcfpafs  for  af- 
pf  his  fervant,  which  lie^  not  without  battery,  per  juod  fervitium  C>oii»nK  ^^*^' 
amijti. — Sed  mn  allocatur ;  for  it  is  not  brought  for  the  affault,  but  f!|^*i^d«n!!» 
bccaufe  by  tliat  means  he  was  difturbed  in  the  coUefting  the  pfofits  ^^  n^t  alledge 
pf  his  fair.     Wherefore  it  was  adjudged  for  the  plaintiff,  bamry  or  Ufi  0J 

JtrviQU 

The  King  agalnji  Champion.  Cah  s. 

TERROR  of  a  judgment  given  in  the  common  plcaq  in  a  quare  im-  The  king  can- 

•M  pedit  for  the  church  ot  Moreton  FaUnce.  ^}^  P"«  ^« 

\        '  pf  the  pofl^flioi) 

The  fole  queftion  was.  Whether  a  double  ufurpation  (hall  put^^  «na^voi«^a 

the  king  out  of  poffcflion,  and  put  him  to  a  writ  of  right  of  ad-  of  ufumationi! 

VOwfon  ?  Ante,  53. 

And  againft  the  opinion  of  Anderson  it  was  there  adjudged,  ^®^*  ^*^* 
tliat  the  king  wi\s  put  to  his  writ  of  right y  and  could  not  mainuin  S.  C.  Ycly.  90, 
square  impedit.  S.^C.  i. Brown. 

But  now  the  error  being  afligned  in  matter  of  law,  after  divers  »»RoU.Ab.37i. 
motions,  the  Court  relolved,  that  the  king  may  well  maintain  ^^^'.^•^^^ 
a  qvare  imtedit ;  for  the  king  hath  fuch  privilege,  that  he  cannot  Hob/a+i." 
by  any  aft  be  put  out  of  his  inheritance,  unlefs  by  his  own  patent;  Co.  Lit.  344. 
?nd  as  he  cannot  be  oufted»of  his  inheritance  concerning  land,  fo  »•  Mod.  277. 
he  cannot  be   oufted  of  an  advowfon.     But  ufurpatiort   upon 
him,  and  plcnarty,  Ihallbind  him  quoad  the  pofleflion,  until  he  re- 
move the  incumbent  by  quare  impedit :  for  reafon  requireth  that  the 
church  Ihould  be  ferved ;  and  one  being  in  by  prefentment,  and  ac-  ' 
cording  to  the  ceremonies  of  tlie  church,  cannot  be  put  out  without 
aftion':  and  as  it  is  agreed  that  a  ftranger  cannot  put  the  king  out 
of  poffcflion  of  an  advowfon,  byt  that  it  is  in  him  to  grant  or  dif-. 
pofc  thereof;  by  the  fame  reafon.  a  fccond  prefentation  ftiall  not 
gam  any  poflcffion,  nor  twenty  prcfentations,  but  that  he  always 
remains  feifed,  and  in  poffcflion  of  the  advowfon  :  for  there  ought 
to  be  a  time  ^hen  one  may  fay,  that  a  party  hath  gained  poffeffion 
againltthe  king  [a)  ;  and  if  he  cannot  gain  it  by  the  firft,  then  the 

(«)  By  9.  Geo.  3.  c.  16.  a  time  of  limi-  the  fpace  of  fixty  yretrt,    to   be  reckoned 

w»o«  it  DOW  extended  to  the  cafe  of  the  backward  from  the  time  of  commencing 

wnjiwho  is  thereby  difabled  to  make  title,  any  fult  or  proceeding  to  recover  the  thing 

Vf^  to  abercie«  «id  franchifw,  beyond  in  qusHion. 

king 
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TheKthg    kiRg  remaining  in  poflcffion  after  the  firft  prefcntment,  and  pic- 
'^'"V       narty  thereby,  there  is  no  more  ouflcd  from  him  by  the  fecond 

Chamhok.  ^j^j^j^  Yyy  the  lirft,  and  by  confequence  he  is  not  ouftcd  by  twenty 
oth&rs. — And  Poph  am  faid,  it  was  fo  refolved  in  Ih/Jpy'sCafc  (c), 
that  two  or  three  ufurpations  upon  the  king  do  not  gain  fuch  a 
poflcffion  arrainft  him,  but  that  the  advowfon  remains  always  in 
him,  which  lie  may  grant,  and  upon  avoidance  may  prefent 
thereto,  and  maintain  a  qnare  impedit  upon  difturbance :  and  al- 
though it  hath  been  laid  that  in  Ycardky^  Cafe  (h)  (which  was  ad- 
judged 25.  Eliz.)  the  queen  was  not  put  out  of  poflcffion  by  a 
double  ufurpation,  but  maintained  a  qtdare  tmpcdity  and  was  not 
put  to  her  writ  of  right  of  advowfon)  the  record  doth  not  mention 
any  induftion  upon  the  fecond  prcfentment,  fo  as  there  was  not 
any  pjenarty  againft  the  king.  Yet  Poph  am  andTANFiELD  faid, 
they  well  remembered  the  cafe  was  then  argued,  as  if  there  had 
been  induftion  ;  and  then  the  Court  did  not  conceive  but  that  in- 
duftion  was  fully  pk.idcd  ;  and  yet  refolved,  that  it  fhould  not 
bind  the  queen  (r),  and  gave  judgment  accordingly  ;  and  fo  Lord 
Anderson  hath  reported  it. — Wherefore  they  all  here  refolved 
accordingly;  and  judgment  was  rtycrfcd^'FEiii^EK  con/tNtiaite  fed 
hiefitanter, 

*  (i»^  Cro.  Eliz.  519.     W.  Jones,  6.  •*  advowfon  or  patrc^agc  thereof,  or  turn 

(A)  6.  Co.  30.  a.     2.  Roll.  Rep.  371.  *•  it  to  a  right,  but  he  or  /he  that  would 

(t^  And  now  by  the  7.  Ann.   c.  18,  ••  have  had  a  right  if  no   ufurpation  had 

*•  no  ufurpation  upon  any  avoidance  in  ••  been,  may  prefent  or  maintain  his  or  her 

^  •*  any  church,  vicarage,  or  other  ecclefiaf-  **  tiuar^  imptiit  upon  the  next  or  any  other 

*<  tical  promotion,  (haU  difplace  the  eOate  ^^  avoidance  if  diflurbed,  notwitbftaiiding 

«*  or  intereft  of  any  pcrfon  entitled  10  the  *'  any  fuch  sfurpation,  &c/* 


Casi  9.  Mathewfon  againft  Nicholas  Rowc, 

*  Micbaehnas  Term,  i.  Jac,  !•     Roll  i^^. 

In  debt  for  rent  TpRROR  of  cf  judgment  in  the  common  pleas  in  debt  upon  a  leafc 
y"ars,TtU  fuf-  ^^^  ycars;  and  declares  of  a  leafe  of  a  mefluage  and  fa'm  callfd 

ftcient  if  the  Mufv:cl  Farm  \\\  Clcrkcnwcll^  in  the  comity  of  Middlesex,  ac 
landi  demifed  onifiia  dornos^  adificia,  Iffc,  et  hared'ttamenta  c'ld.  fneffuag.  pertinent, 
»r^^^^^<^^^(^it^  JnceNt.  et  cxi/i.  /«  Muswell,  Hohnsey,  Finchley,  r/  Clerk- 

gtneralandas  ^^.^y^LL,    vel    eo) um    aliqu'ib.    hi    dicio     CQmitat'    Midd.    ac     omnia 

certain  as  they  ,,-,/-                        /,                           •        ■»  t                            tt 

arpinthelcafe.  V'/^^''^^'^     rA7f//,    ct    parccUns     terra     in     MrsWELL,      HORXSL^, 

Ante,  118.  F'  I N  C  H  L  F  Y ,    Ct    C  L  E  R  K  F  N  W E  L L,    vel     corum    aliquib.   in     d'Ulo    CO- 

P-'ft.  171.  621.  fjutat.    Alidd,    du'Jo    mi f  iuig'io   f pedant.  ^  vel   cum.  cocl  dlm'il]'.    viz, 

n.Co.  <;5.  a.  totumillad  clvifum  prat'i  vel  puflura:  voc  AT.  Hillyficldy  iffc,  HABEN- 

Cro.  Car.  ,89.  j^^^jfj   fQj.  twenU'-cMic   vcciis,    rjiiclci  ir.f^  ciglity   pounds   per  ann^ 

Cro.riiz.  186.  ^^^^  j-^j.  j.^.j^^  arrcar  tor  a'vear  he  brings  his  adion.     The  defendant 

S  HK*    C02«  "  ,  *-*  •  • 

Cowp.12-.347.  pleads  non  debet  \  and  it  was  found  againft  him,  and  judgment  given 

5-?.  6r>^.      '   accordingly.      Tlic  error  alfit^ncd   was,    Brcaufe  the  declaration 

Pouj;!.  eo-.fiSf..  is  uncertain,   for  that  it  apj^ears    not  in  which  of  the  vills  the 

i^TernjRtp.    Y^i\i\  lay  ;  for  the  cicchiration  is  of  a  Icafe  of  the  lands  in  thofc 

vills,  vel  carnm  al'yyja  :  alfo,  he  declares  of  the  deniife  of  a  clofe 

of  meadow   vel  pafturwy    v.'liich    is  uncertain. — Scd  mn  allocatur: 

for  in  a   declaration    wherein   no   land   is   demanded,  nor  to  He 

recovered,  it  is  fufTKicm  if  the  declaration  be  as  general  as  the 

words   (if  the   dcmiie  ;  for    it  is    grounded  upon   the  contraft  i 

wlicrefore  tlie  declaration  may  be  accordingly  :  but  in  an  eje<Jl- 

ment,    wljcre   poircflion   is   recoverable,   there  the    certainty    ot 

the  land  ought  to  be  fliev»n,  and  in   what   place   it  lies  j    for 

an 
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an  cjefiment  de  um  meffuagio  five  tenemento  hath  l>cch  ruled  toMATTH  wsoir 
be  ill  [a)  :    and  it  was  faid,  that  for  the  point  in  queftion  in  Sir       «r<»'''^ 
K^.lltam  Read^s  Cafe  [b)   fuch  a  declaration  was  adjudged  good,  ^^x  PoV  6ii* 
Wherefore  the  judgment  was  affirmed.     And  the  fame  Term  in  cro.Ca .  i8s/ 
the  exchequer  chamber  before  the  Tuftices  and  Barons  fuch  a  writ  3.  Leon.  laS, 
of  error  was  depending  upon,  a  judgment  given  in  the  king's  s*  ^<^^  » 3*- 
bench  upon  fuch  a  declaration,  which  was  verbatim  as  this  record  ''  ^'*^'  *'^' 
is ;  and  there  the  judgment  was  alfo  affirmed.     And  it  was  there  ,yj""'  '  ** 
held,  that  if  one  let  all  his  lands  in  the  county  oi  A  fiddle fex  and  Stra,  84.  834* 
Epx^  a  declaration  in  debt  upon  this    leafe,   viz.  that  he  de-  3*  Wili.  -3.— 
mifcd  to  him  all  his  lands  in  the  counties  of  ATiddlcfex  and  E[fex  ^^  •""^'  ^^*^- 
without  mentioning  any  vill  wherein  any  of  them  lies,  is  good  ^^^  xcrm^RcL 

enough.  ,,.  c^trm. 

And  they  faid,  that  ^f  the  declaration  had  not  been  good,  yet  in  debt  for  rcnc 
when  he  declares  of  a  leafe  made  at  the  ward  and  parifh  of  Bow^  °"  *  '^^'^'»  *^ 
in  London,  of  land  in  Mddlefex,  and  the  defendant  pleads  thereto  %  td«  t'tte* 
ron  debet^  this  makes  the  declaration  to  be  good  :  for  tlie  trial  fliall  icafc,  the  plac* 
be  now  at  London^  and  the  place  where  the  land  lies  is  not  mate-  whcie  the  UikI 
rial;  as  in  the  cafe  of  18.  Ediv.  4.  a  man  declares  of  a  leafe  for  ';«*  '»«  immaie- 
years,  and  doth  not  fhew  the  place  where  it  was  made,  it  is  ill ;  "^^'—^o^  »39^ 
yet  if  tlie  defendant  admit  it,  and  plead  a  furrender,  the  declara-  \^l[  J^^'^  ^  ** 
lion  is  made  good.     Wherefore  here,  isfc  ^^y^  j^^ 

Cro.  EHz.  906.     2.  Roll.  Rep.  66.    5.  Com.  Dig.  59*  246. 
{b)  Cro.  tliz.  186. 

Memorandum.  ^^*  '^^ 

'^HIS  Term  Sir  Edwari)  Coke,  the  Kln-:'s  Juomeyy  of  the  /;/-  ^iV -Ec/ow-^Ca** 
*    ner  Temp/e,  was  made  Chief  Juftice  of  the  common  pleas.    He  ^uftJc"  of  ihc 
was  fworn  in  chancery  as  ferjeant,  and  afterwards  went  prefently  common  pleas, 
into  the  treafury  of  the  common  pleas,  and  there  by  Popham, 
Ch'itf  Jujiicey   his  party  robes  were  put  on  ;  and  he  forthwith  the 
tame  day  was   brought  to  the  bar  as  ferjeant ;   and  prefently,  after 
liis  writ  read  and  count  made,  he  was  created  Chief  Jujiice^  and 
lit  the  fame  day,  and  afterwards  rofe  and  put  off  his  party  robes, 
I' A  put  on  his  robes  of  a  Judge  ;  and  the  fccoiul  day  after  went 
t'i  IP'efl^nifi/ler^  witli  all  tlie  fociety  of  the  Inner  Temple  attending 
upon  him. 

Cockfon  againjl  Cock.  Ca$i  u.  . 

Eafler  Term,  4.  Jac.  I .     Roll  607. 
POVENANT  againft  the  defendant  as  the  a flignee  of  X)ti//i?« ;  Covenant  lirt 
^  for  that  upon  an  indenture  of  demifc  Dalton  covenanted  for^K-^'^^*  an  af- 
himfelf,  his  executors,  and  adminiftrators,  to  leave  hftcen  acres  "^''^^  °"*"'' 

•  n  I  r  r       •  jtu  ji'/i        vcnani  not  to 

every  year  for  pallure  abfque  cuftura;  and  tliat  he  granted  his  cltate  piou^i),alihoi)gh 

to  the  defendant,  and  that  the  defendant  mn  reliquit  qunJtcim  acras  artigns  are  nut 

odpafluramy  but  fuch  a  dav  and  year  ploughed  up  all.     And  upon  n-mci  in  the 

tlys  count  it  was  demurred,  Bccaufe  the  aliignec  not  being  named,  ^''•^'^'['j'^'g'l/n^' 

it  is  not  any  covenant  which  Ihall  bind  the  alfigncc,  for  it  is  col-  J^^J  00^00^4  * 

htcral —But  ALL  THE  Court  held,   that  this  covenant  is  to  be  coibteral  :ia, 

pcrfomied  by  the  affignee,  although  he  be  not  iiHincJ  ;   Ixcavife  it  a$  to  boiid  ^» 

i>  for  tlie  benefit  of  the  cUatc,  according  to  tJie  nature  of  tlic  foil  ;  '»^'^'<''  ^'^• 

f-Cc  16.  24.   552.     Cro.  EHz.   jSg.  457.      Djti,   13.  in  »»«-5.       1.  Rcll.  Abr.   5:1.      i.  S.,lk.   19?). 
hr   S-Wiif- 25- 30.   I.  Black. Rep.  351.    3.  tjir.  ii;i.    Uouj!    174.  ^41.  6>.  76^.    Cowp.   125. 

but 
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Cdcksom      out  to  perform  a  collateral  covenant,  as  to  build  de  novo,  or  fuch 
i^ainfi      lik^y  ihall  not  bind  him>  unlefs  named.    Whdtbforc  it  was  ad- 
judged for  the  plaintiff* 


Cock. 


Johnion  dgainfi  Sir  j[ohn  Aylmer. 

Michaelmas  Term,  3.  Jac,  1.   Roll  1943. 


In  iUndo-,  an     A  CTION  ;  for  that  the  defendant  hacfalfa  et  fctiketalofi  verba 
i^ufof*tht*  fiq^^^i'^^  ^'*'''  ^'  publicaviU  viz.  **  Mr.  Prxce,  you  do  my 

words,  that  a  "  LoRD  BuRLEiGH  wrong,  that  you  do  riot  apfrehend  Jeremy 
iMiitieolar  name  *•  J0HN8ON,"  innuendo  the  plaintiff,  **  for  2k,  Won,  and  feizc  his 
imm^ihfi  plain-  *♦  goods;  for  he/*  innuend9  the  plaintiff,  "  hath  ftolen  a  iheep  frona 
fidLlaf"^/"^"  "  Wright,  o£RirJhr  iHnueftad  John  Wright. 
tains  Uie?eda-  The  defendant  pleaded /not  guilty;  and  found  againft  hiin# 
ration  mud  ex-  and  damages  afleiled  to  fifty  pounds* 

'ha^'V**^^  After  Ycrdid  it  was  moved  in  arreft  of  judgment^  that  thie  wordi 
rpokn^  ium!*^^  ^^9  generally  laid  to  maintain  the  a£lion ;  for  thfcy  arc  not  al- 
Antc,  39.  *  ledged  to  be  fpoken  of  the  plaintiff  in  the  Writ  or  count ;  but  only 
A.  Co  7  b  ^'*  reciting  the  words  he  faith,  innuendo  the  Plaintiff  ;  and  the 
i.RoU.Abr.S5.  innuendo^  without  exprefsly  alledging  the  words  to  be  fpoken  of 
CMvp.ft7«.      the  plaintiff,  will  not  maintain  the  adion* 

And  the  Court  was  of  tliat  opinion  :  wherefore  it  was  ad^ 
judged  for  the  defendants 

c^,,  ,j^  Harrold  againft  Clotworthy* 

Eafter  Term,  4.  Jac.  i.     Roll  1356; 

If  a  plaindff  T\^BT  Upon  an  obligation^  conditioned  for  the  payhiient  of  A 
take  the  money  -^^  lefs  fum.  The  defendant  pleaded^  tender  al  jour^  el  touts 
paid  into  court,  ;^j  prift.  The  plaintiff  received  the  principal  fum  in  court  \ 
c«d*Cx  da!^  and  judgment  was  given  to  icquit  tlic  defendant  of  the  fum  re- 
images^  '  ccived.  The  plaintifff  in  order  to  hive  damages,  alledged  a  de- 
mand of  the  money  from  the  defendant ;  and  it  was  thereupon 
Sallf  81V*  demurred,  and -adjudged  for  the  defendant.  For  if  the  plaintiff 
i?Ld.  Ray.esJ.  would  have  dimages,  he  ought  not  to  have  received  the  moiieVi 
643.  but  to  fuffer  it  to  remain  in  court:   for  kftcr  judgment  quod  eat 

a.Ld.K9y.yw  indejine  die^  no  iffue  fhall  be  taken. 

I.  Term  Rep. 

464.  710-     »•  Term  Rep.  388* 

I  By  4.  and  5.  Ann,  c.  x6.  in  an  ad^Ion  on  the  ctfi%  In  law'and  eijuity  which  have  been 

a  penal  bond,  if  the  defendant,  ac  any  time  incurred,  the  Court  may  difcharge  the  d«. 

pending  the  adion,  bring*  into  court  tbte  fendant  from  the  bond.— But  fee  the  caft 

principal  and  intereft  due  upon  it,  and  all  Lonidale  v.  Church,  a.  Term  R^  3S8« 

CAti  14.  Laflimer  againft  Avery. 

Hilary  Term,  $*Jac.  I.  Roll  J^^i. 
A  grant  of  a  T  J  PON  a  fpccial  verdift,  the  cafe  was,  A  cuftom  of  a  man^r 
copyhold  to  the  ^   was  foUnd  to  be,  that  if  a  copyholder  in  fee  died  feifcd,  his 
^^fy^^J^l'^^^^^  it  during  her  life,  as  frce-bench :  the  lord  in- 

cuftcmi'of  }rtt'  ^^  the  copyholder,  who  died  feifed :  and,  Whether  (he  fhall 
htncb,  hold  it,  &c.?  was  the  queftion. — It  was  adjudged,  that  Ihe  Ihould 

Ante,  84.  not.  But  if  the  lord  had  infeoffed  a  (Iranger  of  that  land,  yet  tlie 
Port. 253. 574.  lund  remained  copyhold,  and  the  cuftom  is  not  taken  away. 

2r  Co.  17,  I.  Roll.  Abr.  5x0.  Hob.  ]8x.  3.  Lev.  ^Sc.  Cro.  Car.  569.  4,  Mod.  151.  Salk.  185* 
Caith.    275.      Skin,  406.     12.  Mod,  49.     Gilb.  Ten.  321.    Cowp.48i.    a.  Tom  Rep.  ^80. 

note: 
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I^OTE,  it  was  held  by  all  the  Court,  that  cradicdting  <>f  ^'"ff^.Y^om  * 
-''^  white-thorns  is  waftc  ;  h\xt  fuccidendo  et  vendendo  is  no  waftc,  hcdgc/or/v/. 
unlefs  it  be  laid,  that  they  grew  in  pafture  for  defence  of  cattle,  n^g  ctmber,  or 
tnd  were  of  the  greatnefs  of  timber*  any  kiodof  troes 

ftiDding  for  the  fafeguard   of    the   houfe  or  cattle,    is  deftnidion.     Co.   Lit.   53.  Dyer,  65. 
Moor,  Sjzk    s.  RoUk  Abr.  S171  ti9*     Cro«  Gar.  531*     Hobi  219*    4.  Co.  6j.     5*  Com*  Dig.  6S04 
3.  Mk,  2 1 6.     I.  Teim  Rep*  56.  651 

Paramor  againft  Chapman.  CAti  a 

Eaftn  Term,  3.  Jac,  1.     Hoil  1036. 


and  traverieth  the  tenure  alledged ;  and  it  was  ruled  to  be  ill,  and  **wi  umun'' 
for  that  caufe  a  Repleader  awarded.  generally. 

And  It  was  held,  that  the  plaintiff  might  have  all  pleas  which  j?  as:*!!* 
he  might  have  at  the  common  law,  except  di/ckimer  ;  for  he  might  li.  a/t.  \%. 
travcife  the  tenure,  or  plead  **  hors  de  fon  fee  :^^  but  h«  cannot  12.  i?^w-3*  pL 
plead  "  n$n  tenure'*  generally  at  the  common  law.  *^« 

*  z%t  K(C.  4f4 

9.  Co.  10.  34.  a.  Inft.  296,  Moort  870.  Hob.  io8.  Co«  Lit.  t*  268.  Cllft.  638.  S6n:r^ 
Riym.  254.     5.  Coofk  Dig.  334*    4.  Bac.  Abr«  393.    Dougl.  396.  747. 

See  II.  Geo.  2.  c«  i|. 

Ofborn  and  Bradfhaw  againft  Churchman.  ^^"  '^^ 

t\iBORN  and  Bradjhaw  were  fureties  for  one  Churchman  for  the  Sureties  who 
^  payment  of  money,  and  had  counterbonds  to  fave  them  harm-  ^"^^  P****  J*** 
feli.    The  money  was  not  paid  at  the  day,  and  the  fureties  paid  ^^^l^i\^ 
it.    Afterwards  Churchman  became  a  bankrupt;    and.  Whether  principal, 
tlicywere  creditors  within  the  ftatute   1^.  Eiiz.  c.  7.  ?   was  the  u  Com.  Dig. 
queftion:  and  it  was  refolved  that  they  were.  .5^0. 

I- Atk.  106. 123.     2.  Stra.  1160.     3.  Wilf.  13*  262.     Cowp.  ^25.     Dougl.  166.     1.  Tctm  Rep.  599, 
i.Term  Rep.  ico.  640.    See  Cooke**  Dankrapt  Laws,  2d  edit.  191.  I98.  245.  3I5.  523. 

In  this  case,  in  an  affife  betwixt  the  creditors  and  the  fon  of  y^jj^^^^'^^^j 
Churchman^  it  was  found,  that  the  father  by  indenture,  in  confi-  /Efficient  conft. 
deration  of  love  which  he  bare  to  his  fon,  and  for  natural  affeftion  deration  for  a 
to  him,  bargained  and  fold,  gave,  granted  and  confirmed  that  land  ^«rf «"» ^^'Z*'^'- 
to  him  and  bis  heirs.     This  deed  was  inrolled  ;  and  the  queftion  Ta^\^^^' 
TO,  Whether  the  land  Ihould  pafs  ?— It  was  held,  it  Ihould  not,  oah  18.     '^'' 
Mnlcfs  money  had  been  paid,  or  ftate  were  executed ;  for  the  ufe  t.  Leon.  170. 
fliall  not  pafs  :  but  becaufc  the  fon  was  tlien  in  polTcfliony  it  was  ^^°'  ^*»*'  39V 
held  to  enure  by  way  of  confirmation.  *•  ^^"^^  ^*K- 

NovVel  again/t  Dief.  ^^"  «8- 

Hilary  Term,  3.  Jac.  i.     Roll  84O. 
A  CTION  FOR  WORDS.  The  defendant  ple!ids  as  to  part  of  ^*^^;!  °"^  °^ 
*  ^  :bt  words,  >wt  rui'ty ;  and  as  to  the  other  part  juftifics,  by  reafon  tV^^  thTpUin. 
ct  a  tcloay  coniinittcd  m  the  county  of  Semerjvt.      The  plaintiff  tiff  may  rake 
«^  t;i,  d{  'j7ijuiia  jitii  propria':  one  venire  facias  was  awarded  in  the  Ju^g'ncnt  for 
c-  inty  oi  BiYks,  where  tlie  aftion  was  brought  to  try  thefe  iffues,  °"*»  ""*^  '^'^*^* 
i;- i  found  for  th^^  phintuT,  and  damages  federally  given  ;  and  for  Artt^IV 
'••t  nine  mir-tricd,   the  phtintii^*  rclcafcd  his  damaged  and  adlion,  115. 
^''d  bad  juiigmcnl  tor  tlie  uthrr.  Port.  146.  264. 

10.  Co.  131.  a.    Stra.  507.    a.  Com.  Dig.  6i^.    1.  TeripRep.ycS, 

CrU^ 
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Cas«  i9»  Crifp  agalnji  Gamel. 

Hilary  Term,  3.  Jac.  I.     Roll  6og» 

In  i^JTumfifii  it  JT  WAS  RESOLVED,  That  where,  in  an  qfjumfjlt,  two  confi- 
isfufiicient  if  derations  be  alledged,  the  one  good  and  fumcient,  and  the 
mtoitwocat^  other  Jdle  and  vain,  if  that  which  is  good  be  proved,  it  fufBccth  ; 
^^^^^IJT'  ^^^  although  he  fails  in  the  proof  of  the  other,  it  is  not  material  j 
voW  TOn^fiderl-*  ^^^^ufe  it  was  in  vain  to  alledgc  it ;  and  it  is  as  if  it  Inid  not  been 
tionAccd  not  be  alledged. 

proved.  Ante^  103.  no.  Poft.  504.  Cro.  EIiz.  149.  759.  %^%»  Ray.  32.  i.  Std.  3$.  1.  Com. 
I>ig.  143* 

Case  20.  Starling  agalnft  Long. 

Michaelmas  Term,  3.  Jar.  I.  Roii  1315- 
'TpRESPASS  UPON  THE  CASE.    The  writ  was  ad  damnum 
dtra"«*1>c- *^  ^^^  pounds  :  the  count  was  ad  damnum  fixty  pounds.    After 

t^Tcortic  writ  verdia,this  variance  was  ftiewn  in  arreft  of  judgment— 5^^/  non  al^ 
and  the  dtcla.  locaiur.  But  it  was  held,  that  he  Ihould  not  have  more  dannages 
rAiMnisnotma- than  in  the  writ;  wherefore  it  was  adjudged  for  the  plaintiff. 
^^-  ^  Vide  Trinity  Term,  3.  Jac.  I.    RoH  1812.    Chuich  v.  Finch,  the  like 

630.  *^*  ^    exception  taken,  and  adjudged  as  here. 

Yelv.  45.  5.  Com.  Dig*  59.  Cowp.  173.  %zg»  Term  Rep.  C.  B.  151.  Dougl.  666.  s.  Term 
Bi^.  138.  a4o« 


Michaelmas 


^lichaeimas  Term, 

4.  Jac.  I.     In  the  King's  Bench. 

&r  John  Popham,  Knt.   Chief  J uf  ice. 

Sir  Eidward  Fenner,  Kftt.  -> 

Sir  Chriftopher  Yelverton,  Knt,      |      ^  ^. 
Sir  Lawrence  Tanfield,  Knt.  ( 

Sir  David  Williams,  Knt.  ^ 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  John  Doderidge,  Knt.  Solicitor  General. 


T 


Memorandum.  '  Cas»  u 

HE  iirft  part  of  this  Term  was  adjourned,  vi%.  from  Oralis  ^^^  ^^^^ 
Aficbaelis  unto  Menfe  Michaelis  propter  peJUUntiam  ;  and  at  ^^^^^^  j^  f,j  ,j,, 
Mnife  Michaelis  non^  of  the  Court  fat  until  quarto  diepoji.    fwmrto  die  foft 

of  an  adjournment.    Danv*  Ab.  244.    Cro.  Car.  14* 

Wood  againft  Smith.  CAst  a. 

A  CTION  OF  TROVER  of  divers  goods  (naming  them  parti-  in  trover  by  zn 
•"■  cularly),  and  converting  of  them.     The  defendant  pleaded  f^"?^"*^^f*°.'jl 
n$t  guilty,  and  it  was  found  again  ft  him,  and  damages  affeflcd  toi^i^*)'*^ 
forty  pounds.     And  it  was  now  moved  in  arreft  of  judgment,       jbonis  pr9fnis^  M 

FiRSTjThcaftion  is  brought  ofdivers  things  by  an  adminiftrator* »«  fufficicni, 
of  goods  of  tlic  inteftatc's  found  and  converted ;  and  it  appears  that  ^^^^r^^^^  y^ 
parcel  of  thofe  goods  are  things  fixed  to  the  freehold,  and  as  parcel  Articles  ufuaily 
thereof,  for  which  this  a£tion  lies  not :  alfo  divers  parcels  of  them  annexed  to  tbt 
arc  infenfibly  allcdged>  and  there  are  not  any  fuch  words  in  Latin  freehold.— 
or  otherwife  for  them  ;  and  the  damages  being  entire,  thcfe  ought  ^°'*'  33<>- 
not  to  be  any  judgment ;  for  the  declaration  is,  that  he  was  pof-  ^^'  ^^9*' 
kSkddeJuobus  articulis vocat\  PORTAL,  cum  fufpenjis  vocat.  HINGES^  Latch.  214. 
ft  dt  un$  mplendino  vvcat^  AN  HAND-MILL,  et  de  uno  plumbo  vocat,  A  i.  Vent*  114* 
LEAD,  €t  de  una  alveola  vocat.  A  wAshing-fat,  and  loft  them,  &c.  Noy,  115. 
which  things  appear  to  be  fixed  to  the  houfe,  and  areas  parcel  thereof,  '•  J®""'  '*5* 
and  arc  not  accounted  as  goods  j  fo  the  aftionlics  not  for  them  \  for  q^^.  m! 
the  PORTAL  is  a  door  of  the  houfe,  and  the  hand-mill  and  the  i.  Term  R^» 
LEAD  (which  is  a  brewing  lead)^  and  the  wAshing-fat  (which  is  783. 
parcel  of  the  brewing  veflels),  are  always  fixed  things,  and  go  to  the 
ncirand  not  to  the  executor,  as  2O.  Hen.  7.  is. — Sednon allocatur \  for 
it  is  alledged  in  the  declaration,  that  he  was  pofteifed  of  them  ut  di 
^nis  propriis ;  and  it  may  be  that  thofe  things  were  fevered  from 
■tlie  freehold*  and  things  lying  by ;  and  it  (hall  be  fo  intended^ 
when  the  plaintifF  fo  declares  j  and  the  contrary  appears  not  to 
the  Court  by  any  matters  ftiewn  to  them  by  the  defendant's  plea* 

Secondly,  "He  declares  de  quatuor  oUis  aris  vocat.  brass  PotS,  Certalftty  of d«» 
where  it  ought  to  be  ollis  aheneuf,  for  there  is  not  fuch  a  word  as  ^^^^^pj^^^ 
am. — Sed  non  allocatur  ;  for  when  it  is  added  vocat.  brass  pots,  ^'     ^       ^ 
that  is  as  much  as  to  fay,  Jnglice^  brass  pots,  which  the  Court  jf^co  m* 
knows  was  intended  ;  and  although  it  be  not  in  congruous  Latin,  |°sid!*6o. 
or  in  apt  words  for  it,  yet  it  is  good  enough ;  and  of  fuch  nature  u  Vent.  114, 

117^    ».  Uv,  If.  85.     Ray»  a,     4.  Vent.  67.    Stra.  8*7.  7^«.  Sx9*    ».  Hawk.  :i40.    Ld.  Ray.  i^ay. 
€R0.  JAC»  K  Wtr^ 
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Wood        wcrc  divcFS  Other  dungs  in  the  declaration,  but  fhey  had  all  one 
-i-^ifl       anfvver. 

Smith. 

In  trover  the       THiRpLV,    Bccaufc  he  declares  that  he  \va^  poQcfTed  de  wiy 

value ot  each    fpadone^  una  e^ua  pciil  fifty-three  fhillingsand  four  pence,  fo  there 

article  miift  be   is  not  any  price  .at  all  for  the  gelding. 

dfied."^'^  ^"      PoPHAM  and  Yelverton  for  that  caufc  held  the  declaration 

Poa.  14?.  654.  y>  he  ill ;  for  to  every  thing  there  ought  to  be  added  the'value  if 

F.  N.  B.  88.      ^^  he  a  dead  thing,  and  the  price  if  it  be  alive  ;  and  forafmuch  as 

2.  Vent.  153,    this  wanted  thereof,  they  held  it  to  be  vicious. 

2.  Roll  Rep.         But  Williams,  Tanfield,  and  Fenner,  ?  contra  ;  for  they 

Skin.  2S0.        ^*^^'  '^  ^^  ^^^  °f  neceffity,  efpecially  where  the  thing  is  not  dc- 

Caith.  131.        manded,  but  damages  for  it;    and  therefore  Williams  cited  the 

1.  Com.  Di^.     RegiJler^foL  37.  that  fuch  exception  at  the  common  law  was  not 
=^23.  material:  but  tUey  held,  that  at  the  raoft  it  was  but  default  of 

2.  Fiawk.  p.C.  fQj.j^^^  which  is  aided  by  the  ftatute  of  18.  £11%.  c.  14. 

But  the  other  Juftices  denied  it,  and  faid,  it  was  fu*bftance  and 
not  form  only.  *  Afterwards  upon  viewing  the  roll  in  Court,  al- 
though the  record  o^  ni/i prius  was  fo,  yet  the  roll  is,  de  unofpadon^ 
et  una  equa  prctij  dfty-thvet  fliillings  and  four  pence,  fo  the  price 
extends  to  both  ;  wherefore  they  all  held  it  to  be  good  enough. 
Wherefore  they  awarded  that  the  record   of  nifi  prius  Ihould  be 
amended  according  to  the  roll ;  and  it  was  adjudged  for  tlie  plaintiff. 
The  VI  tt  arm'it      NoTE,  There  was  a  precedent  cited,  Trinity  Term^  23.  £//z.  KgU 
in  trefpafs  is     ^23.  that  for  wanting  vi  ct  armis  in  trefpafs,  it  was  reiolved  to  be 
form  only.         ^^^  ^^^^^  ^^^^  ^^^^  fubftancc,  and  aided  by  18.  EH%.  c.  14  (a). 

(4)  See  I.  Sid.  39.  150. 

Cask,  3.  Marham  againU  Pefcod. 

Trinity  Term,   I.  Jac.  I.     Roll  838.  in  C.  S. 

Tn  a  writ  of  cr*  ppRROR  of  a  judgment  in  the  king's  bench,  in  an  aftion  upon 
rcr,  if  a  different  ^^  the  cafe,  where  the  plaintiff  declared,  Whereas  he  was  bonus  et 
original  be  re-  honejius^  ^c,  that  the  defendant  faljh  et  malitiofc  procured  him  at 
fendant  ma  ^II"  ^^^^^  ^  feffions  of  the  pcacc  before  fuch  juftices  or  the  peace  to  be 
icdite  «/i>w«/;L"  indifted  of  felony,  for  the  ftealing  a  piece  of  timber  from  the 
And  return  the'  plaintitF,  tt  ea occaj tone c apt  et apud ^okwich  to  be  imprifoncd  until 
true  original,  cora^  J.  B,  Ct  A,  S.  jujiitiariis  pacis-et  ad  audiendum^  Uc,  legitime 
Cro.  Car.  91..     acquietaius  fuity  ad  damnum^  isfc* 

Show  "l^^'  ^^^^  defendant  pleads,  that  he  was  pofTefTed  of  a  piece  of  timber, 
* '  '  which  was  felonioufly  ftolen  from  him  by  perfons  unknown, 
which  was  found  in  the  plaintiff's  pollcfllon :  whereof  he  com- 
plaining to  Serjeaxt  Haughton,  being  a  juftice  of  peace, 
who  examining  the  plaintiff,  and  finding  caufe  of  fufpicion  in 
liim  that  he  had  ftolen  it,  committed  the  plaintiff  to  prifon,  and 
bound  the  defendant  in  a  recognizance  to  profccute  againft  the 
plaintiff;  for  which  caufcs  he  exhibited  a  bill  of  indiftment  there- 
of, and  tlie  plaintiff  was  indifted  ;  which  is  the  fame  confpi racy. 

The  plaintiff  replies,  dc  injuria  fua  propria  abjquc  tali  caufa  ;  and 
iifue  joined  thereupon,  and  found  for  the  plaintiff,  and  judgment 
accoadingly  ;  and  now  error  brought  thereof. 

Tke  first  Error  affigncd  was,  For  that  tlie  original  writ 
and  dechiraiion  varies;  and  in  truth,  there  was  one  original 
writ  which  was  ccrtifK^d  upon  this  writ  of  error,  which  varied 
from   the  declaration   certified ;    but  the  jlaiuLiff  liad   brought 

another 
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anothcrwrit,  and  did  not  declare  upon  the  firft,  but  declared  upon     Mash  am 
the  fecond  writ,  which  agreed  with  the  declaration  ;  which  writ      ^.?'"V 
was  not  certified  :  wherefore  the  defehdailt  in  the  writ  of  error  al*        '*<^od. 
ledged  diminution,  and  had  a  certiorari y  whereby  it  was  certified  ; 
which 'was  held  good  enough  by  all  the  Court. 

A  Second  Error  afligned  was,  Becaufc  the  pica  in  bar  is  ill,  Poncffion  of 
and  no  bar  to  the  aftion,  and  fo  the  iflAie  joined  is  not  material,  ^^dct^^a- 
and  then  the  judgment  thereupon  is  erroneous. — Scdnon  allocatur \  mcnt  by  a  mi- 
for  the  plea  in  bar  is  good,  for  it  is  a  good  juftification  of  his  giftrate,  is  fucli 
dealing,  if  it  were  true,  as  %.'  Hen.  4.  />/.6.  And  in  Knight  v.Jer-'P''^^''^^'  f«"/» 
min,  in  the  king's  bench  (a),  it  was  held  that  fuch  a  juftification  "  ^'^  3"ft«fy 

vras  good.  for  the  theft.— 

Port.  191.  277.  ^97.      2.  Term  Rep.  225.     x.  Roll.  Abr.  765,     Moor,  6.  600.     Cro.  Eliz.  134.  Cro, 
Car.  91.     I.  Term  Rep.  520. 

A  Third  Error,  which  was  not  afligned  upon  record,  but  in  confpiracy, 
ore  tenusy  that  the  declaration  was  not  good,   was,  Becaufc  it  is,  the  crime  of 
that  !ie  was  legitime  acquietaiusy  and  doth  not  fay,  inde  ncc  dc  fclonia  ^'^'^;ch  the 
fradi^Ja;  fo  as  it  doth  not  appear  whereof  he  was  acquitted :  and  /j^r^;f  ]|^^'; 
confpjracy  lies  not,  unlefs  he  fhews  that  he  was  lawfully  acquitted  /^Jmurt''be"aii 
of  the  felony  aforefaid :  and  therefore  Fit%.  N.  B.  114,  and  the  ledged;   but 
precedents  in  the  Book  of  Entries  are,  quod  legitimo  modo  inde  ac-  ^^'^  is  not  ne- 
quietatus  exijiit, — Sed  non  allocatur  \  for  true  it  is,  fo  it  ought  to  be  in  ^^^'^  *"  "? 
confpiracy,  as  all  the  Court  ?igreed :  but  this  aftion  being  but  \J^^  °"    * 
anaftionon  the  cafe,  and  for  xh2l\\t  faifo  ^/ wtf////o/?  procured  Port.  230. 
him  to  be  indided,  and  caufed  his  name  to  be  cafled  in  qucftion,  ,,Roii.Ab.  i  ,4, 
and  procured  him  to  be  imprifoned,  and  for  that  he  had  done  itCro.  Car.  419' 
falfo  et  malitiofey  for  this  caufe  the  adion  was  brought.     Tan-,  2^6-  3'S- 
FIELD  faid,  he  well  knew  this  difference  to  be  fo  ai^reed  in  Knight  ^^'''  *°5*  >'S« 
V.  Jerminy  in  this  court,  after  long  debate  and  advifemcnt.     Where-  j^^^ 
fore  the  judgment  was  affirmed. — Richardson  was  of  counfcl  1.  Com.Dig. ' 
with  the  plaintiff  in  the  writ  of  error,  and  I  of  counfel  with  the  161. 
defendant ;  and  he  feveral  days  earneflly  urged  to  have  the  judg-  '•  f^^^k.  P.c, 
racnt  reverfcd  for  this  laft  error  ;  but  it  was  adjudged  utfupra,       J*};^  '^^^'^    ^^ 
Burr.  1320.    Dougl.  215.     i.  Term  Rep.  493,     2,  Term.  Rep.  230.  izy 
[a)  CiO.  £l!z.  70.  134. 

Chriftopher  Gewen  againjl  Samuel  Roll,  and  Anne  his      ^^^^ 
Wife,  Executrix  of  William  Noble. 

Hilary  Term^  3.  Jac,  1.     Roll  897. 
T^EBY  upon  an  obligation  of  a  thoufand  marks  made  to  the  ^«  <*«^t  a^alnfl 

^  plaintiff  and  one  Thomas  Gewen^  20.  Eliz.  "V'ZT  *"" 

»  '  ^  ^  a  bond  for  pay.- 

The  defendant  pleads,  That  the  faid  JVilHam  the  teftator  was  ment of  money  j 
bound  to  the  faid  Thomas  Geiven,   22.  £/iz.  in  a  ftatutc  ftaple  of  tli^  defendants 
two  thoufand  pounds ;  and  Ihews,  that  the  defeafancc  thereof  was,  ^J^'ji'^^^''^^^'^** 
**  Whereas  he  had  covenanted  to  afTure  the  Barony  of  Broddrigel^^^^ -^^^^^^ 
**  to  theufc  of  himfelf  for  hislife,  and  after  to  the  ufe  of  the  plain-  tuteconditiontd 
*'  tiff  and  his  wife  in  tail,  remainder  to  the  right  lifeirs  of  IVilHum  not  to  convey 
"  }ioble;  and  that  he  would  not  charge  the  laid   barony  with  cf-  "^'^^"jlJ^^^'l*^^ 
**  tatcs  that  (hould  endure  longer  than  his  own  lilcj  that  if  he  j^"^^^/j;J"  ,,^'j 

ftews  a  breach  by  a  conveyance  in  tall;  to  which  the  plaintiif  replies  the  27.  K!':i.  c  4.  0}  frnudcl.i.t 
conveyances:  Adjcdced  on  demurrer,  that  although  the  fraudulent  conveyance  be  'u^d^  yer,  notw.t')- 
ftandiog,  it  Ifc  a  breach  of  ihe  condition  of  the  rtatuie,  and  ihc  conufcc  fliali  bv  fatiifttd  bcfoje  ihc  crc- 
*«r  by  boiKi. 

K  2  *'  per- 
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GFwrN  *<•  performed  the  faid  cpvenant,  thcftatutc  to  be  void,  &c.'^and  (liew^ 

KolT  ^'^^  breach  of  the  covenant,  by  an  aflurance  of  the  faid  land  to 

"*'*'•  George  Noile  his  fon  in  tail;  fo  the  ftatute  being  broken,  the  coa- 

*  ^'  ^t  ^i^'on  is  in  force  ;  and  avers,  quid  non  babenty  nee  die  impetrationis 
f  .  Co.  7a'  ^'^^^  praJUia  habucrunt  bona  qua  fuere  tejiatorls  tempore  mortis  fu^ 
Jones,i95'36o.  ^'^  ^^'''^^^  fuis  adminijirand,  praterquam  ad  fatisfaciendum  the  faid 
Sav.  74.  ftatute. 

»!  c^'  Di  ^^^'^  plaintiff  replies,  and  fhews  the  ftatute  of  a?.  ££2.  c.  4.  of 
'C'>7.  fraudulent  conversances,  and  that  the  firft  indenture  and  defeafancer 

3.Bac.Abr.6o6.  was  in  confideration  of  money ;  and  that  after  the  conveyance  to 
George  Noble  he  made  an  aflurance  to  the  ufe  of  himfclf  for  life, 
and  after  to  the  ufe  of  the  plaintiiFand  his  wife^  according  to  the 
firft  indenture ;  and  that  the  conveyance  to  George  Noble  was  to 
defraudbim,  and  fo  void,  and  had  not  any  continuance  after  the 
deatli  of  ffiUiam  Noble  againft  him. 

The  defendant  thereupon  demurred  r — and  being  argued  at  the 

bar  upon  the  matter  of  the  replication,  all  the  Court  refolvcd, 

that  the  matter  Ihewn  therein  doth  not  avoid  the  breach  of  the 

ftatute  ;,  for  although  that  eftate  is  vendible  by  the  ftatute  of  27. 

EU%.  c.  4.  yet  it  is  charged  to  continue  longer  than  his  life  in 

the  limitation,  and  therefore  is  a  breach  of  the  covenant ;  lb  tlie 

ftatute  is  forfeited, 

*'  Nxiiabahet        Then  it  was  moved,  That  the  bar  is  ill,  First,  Bcc?nifc  he 

^ofia  fw^rfM.    pleads  that  he  had  not  goods  the  day  of  the  bill  which  were  the 

7mpor[  mTtll  ^eft^itor's  tempore  mor'tis  Jua  \  which  is  not  good,  becaufc  he  may 

/«^,"  is  a  '     have  goods  liabte  to  debts,  although  they  w^rc  not  the  teftator's 

good  pica,        goods  tempore  mortis  fua :  as,  if  he  had  lands  devifed  to  be  fold 

Plow.  179.       for  Ac  payment  of  his  debts,  which  are  fold,  the  money  received 

Show.  1JJ4.       is  aflets,  yet  they  were  not  bona  tejiatorls.     So  it  is  where  goods 

Cowp.  192.      are  taken  from  tlie  teftator  by  trefpafs,  and  damages  are  recovered, 

^^^'  45»«      they  are  aflets  in  their  hands.  And  fo  is  the  Year-book,  7.  Hen.  4. 

^i*/^*"  P^'  39- — And  of  that  opinion  was  Williams.     But  all  the 

y         Court  befides  held  the  contrary  in  this  point;  for  the  bar  is 

good  to  a  common  intent,  and  it  ftiall  not  be  conceived  that  they 

had  fuch  aflcrs,  being  fpecial  aflets,  unlefs  it  were  fpccially  (hewn  ; 

and  denied  the  Year-book  to  be  law  in  that  point :  and  they  faid 

that  all  the  precedents  are  in  this  manner,  as  it  is  here  quoad  that 

point ;  and  Kemp  and  all  the  clerks  afiirmed  as  much,  7.  Hen.  7. 

*     pL  7.    3.  Hen.  7.  pi.  8,    6-  Hen.  7.  pi,  7.    5.  Hen.  7.  pL  14. 

A  plea, "  nW/d  A  Second  Exception  to  the  bar  was,  Becaufc  he  pretend? 
**^' ^''f*  that  he  had  not,  nee  die  impetrationis  billiV  halmit  bona  tejlatorisy  fefr, 
7mpitra7Lu  ^"^  ^^^  ^^^  ^^^  '^^^  uHquam  pojlcuy  which  ought  to  be  alledged 
ii7/rfp,"  with-  by  tlte  rule  of  all  the  books  ;  for  it  may  be  that  he  had  after  the 
out  faying  «  »rr  bill  wliich  might  charge  him. — And  It  was  held  by  all  the 
4»5m*i/)o/>m,"Cqurt  to  be  an  incurable  fault;  for  all  books  and  precedents 
IS  bad.  direft  that  the  pleading  ought  to  be  fo,  and  it  is  not  aided,  unlefs 

3.  Lev.  28.        it  be  found  by  verdid   that  he  had  aflets   the  day  of  the  pica 
Lut.  1637.        pleaded  ;  tlien  that  aids  the  fault  in  the  bar,  and  makes  it  not  ma- 
terial ;  but  it  is  not  fo  upon  demurrer. 
On  a  bad  plea      And  ALTHOUGH  the  demurrer  be  upon  a  replication  which  is 
fnbartoagocidyicious,  vet,  forafmuch  as  the  bar  is  ill,  the  declaration  bein* 

declaration,  M  ^  "* 

liTuc  be  joined  on  a  dcfefljve  replication  which  goes  only  to  avoid  the  bar,  and  not  to  entitle  the  plain- 
tift'tothcadtjor,  the  plaintiff  fliaU  have  judgment  —4.  Co.  84.  Cro.  Eliz.  81 5.  Cro.  Car.  25.  3.  Lev# 
A44.     K  Sid.   336*    8.  Co,  133.    L\K^6o9,    Hobr]4«    i^Lev.  195*    Stra.  30Z.  >i7r  394. 
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good,  and  the  replication  is  only  to  avoid  the  bar/which  (as  this    '  OtwiN 
cafe  is  J  needs  not  be  avoided,   occaufe  it  is  no  bar,  and  the  fc-       ^r*"!^ 
plication  is  not  to  entitle  him  to  theaftion^THEY  held,  although      com/uiir. 
the  replication  was  ill  therein,   yet  judgment  Ihould  be  given  124,  125. 
againft  the  defendant.  Dougi,  396.747, 

But  where  the  replication  is  to  entitle  himfelf  to  the  aftion,  in  debt  on 
and  by  the  plaintiff's  own  Ihewing  in  the  replication  he  hath  nqt  bond,  if  the  dc- 
any  caufe  of  aaion,  there  judgment  (hall  be  againft  the  plaintiff,  ^^"^^"^j^^*'^ 
although  the  bar  be  ill.     As  in  debt  upon  an  obligation,  where  ^*Jh™p"a"\;^ 
ttie  condition  is  to  perform  covenants,  and  the  defendant  pleads  amgn  an  infcf- 
performance,  but  pleads  ill,  and  the  plaintiff  replies,  and  ihews  a  fi^ient  breach, 
breach  which  appears  to  be  no  breach,  the  defendant  demurs,  }^^Jf  **^^  ^^ 
judgment  Ihall  be  againft  the  plaintiff;  for  the  Court  Ihall  not  i"  rn"^*^"!^^ 
intend  any  other  breach  or  caufe  of  aftion  than  he  himfelf  hath  pUintiff.though 
fhewn,  which  is  not  any;  wlicrcfore  judgment  (hall  be  againft  the  plea  was 
him. — And  inthis  cafe,  after  divers  motions,  it  was  adjudged  ^^cfcaivc. 
for  the  plaintiff.  ^^^-  "i'  3". 

3.00.52.     8.  Co.  X 20.  133.     Hob.  14.  X2S.     Cro.  Car.  5.      Luc.  609.      P«ph.  42.      >«  Lev.  I9^« 
Barnes,  457. 

Parker's  Cafe.  Case  5. 

pARKER  and  his  wife  brought  a  writ  of  error  to  rcverfc  an  in-  OuiUvrry  on  an 
-*-    diAment  upon  the  c.  £liz.  c.  o.  of  perjury,  and  outlawry  indiament  re- 
thereupon.  V  r    J     /  verfed,  becaofc. 

'  in  reciting  the 

The  error  afligncd  was,  Becaufc  the  indiflment  recites  the  fta-  ftatutc,  the 
tute,  and   mifrecites  it  in  hoc.    The  ftatute  is,  quoJ  qui/ilfet  attinc- '^^^rd  "  admifu^ 
tus  de  tali  of  en/a,  fhall  lofe  and  forfeit  twenty  pounds.      The  IJ^J;^^";'/ "^«* 
recital  is,     quid   quilibet   attin^us,    Isfc,  admitteret  et  /oris  faceretu^^^^f^^^^^* 
twenty  poTinds.     So   it  h  ^' admitteret*^    inftead  of  "  tfw;>/^rr/ ;"  Poft.  362. 
which  is  not  feniible,  nor  agreeable  with  the  ftatute.  Crx>.C*r.  21a. 

But  it  was  faid,  tliat  thefe  words  are  quaji  fymnyma  et  de  eodem  *•  ^^'  *^°- 
f(nfu^  and  the  one  being  well  recited  is  fufficient.  Huuon  ^^6 

Yet,  Becaufe  they  are  both  in  the  ftatute,  and  the  one  is  mif-  hA.  Ray.  1224. 
recited,  it  is  ill,  and  there  is  not  any  fuch  ftatute  recited. — Wh«re-  *•  H»wk.  p.c, 
fore,  for  this  caufe,  witliout  hearing  any  of  the  other  exceptions  J^qq^^^Vj. 
which  were  offered,  becaufe  this  fault  was  manif(jft,  the  indiftmcnt  ija/*"*    '^* 
was  difcharged,  and  the  outlawry  rcvcrfed,  rwBcach'iCafe, 

Cqwper,  219,    Dpugl.  194. 

Lady  Waterhoufe  agalnji  Rawde.  ^^"  ^* 

Hilary  Term,  l>  Jac.  i.    Roll  tS^. 

ACTION  ON  THE  CASE;  and  declares.  Whereas  by  the  An  aaion  wm 
**•  45.  Edw.  3.  c.  3.  tithes  ought  not  to  be  paid  for  grofs  trees ;  ?®^ *»« ^^ f"»n» 
and  by  the  32.  Jlen.  8.  c  7.   none  ought  to  be  fued  for  tithes  of"  co^rt^Xu  h 
grofs  trees;  that  flic  had  cut  down  fuch  timber-trees  being  above  there u no cauf^ 
the  growth  of  twenty  years,  and  that  the  defend;\nt  as  parlon  fued  of  adion. 
licr  for  tithes  of  them  againft  the  faid  ftatute,  Port.  356. 432, 

Upon  this  declaration  it  was  demurred:   for  it  was  moved,  i.Roli.Abr. 34. 
When  a  ftatute  prohibits  fuing,  and  gives  no  fpccial  penalty,  there  Cro.  £117.836. 

»67-    4.  Co.  14.      Hard.  196.      Lut.  1570.      Show,  154.      ^.  Mod.  13.       1 .  Com.  Dig.  aa6. 

K  3  aftioix 
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Wat  RRoutr.  aftionon  the  cafe  lies  not  for  doing  a  thing againft  the  prohibitioxi 
agatuft       Qf  a  ftatute;  as  where  a  man  diftrains  extra  feodum^  or  in  tlie  high- 
*^^"'''^-      way,  l^c. 

X,  Hawk.  p.c.      -A"^  ALL  THE  CoT'RT  held,  that  thc  aSion  Hes  not ;  for  none 
%->.  fhali  be  piinillud  for  fuing  in  thc  fpiritual  court  for  any  matter 

I.  Term.  Rep.    wliich  is  properly  deniandable  tliere,  although  peradventure   lie 
^^5'  hath  not  any  caufe  of  action.    But  if  he  fue  in  thc  fpiritual  court 

for  matter  which  appears  by  his  Lbcl  is  not  fuable  dicre,  nor  tlic 
faid  court  hath  any  jurifdidion  thereof,  but  thc  common  lawhatli 
jiu  iiaidion,  there  a£tion  on  tiie  cafe  iieth  ;  for  it  is  a  fuit  for  vex- 
ation, and  fcclcs  to  take  away  the  jurifdiction  of  thc  courts  of  tbc 
ccmmcn  law  :  but  if  the  fuit  be  there  fqr  a  thing  demandable  and 
recoverable  there,  by  any  tiling  which  appears  by  thc  libel,  and  by 
the  defendant's  pica,  or  by  any  collateral  matter,  he  is  barrabfe 
there,  no  aft  ion  on  the  cafe  Iieth.  And  here,  although  the  ftatute 
be,  that  none  Ihall  be  compellable  to  pay  tithc3  of  grofs  trees,  yet 
it  is  lawful  for  the  parfon  to  draw  it  in  queftion  in  tlie  fpiritual 
court,  whether  they  were  grofs  trees  or  not. 

/n  B^ion  rn  a  And  they  held,  that  where  a  ftatute  prohibits  a  thing  and  adds 
prohibitory  /ta-  no  penalty,  true  it  is,  that  an  aflion  lies  for  doing  againft  the  pro- 
tuic  where  no  hibjtjon  of  that  ftatute  ;  but  that  ought  to  be  by  an  aftion  brought 
r^ilty^u  fpcd-  ^^^  t^^  'T^  quam  frofeipfo\  becaufe  in  fuch  cafe  the  king  is  to 
f cd,  muft  bt  by  ha\ e  a  fine.  And  for  that  this  aftion  is  brought  only  by  tbc 
y.u  tain.  party,  and  not  tarn  pro  rcgc  quuni  pro  fcipfoj  therefore  they  all  held, 

Po.\.  35°-3^*»  althonch  othcrwife  an  aftion  might  lie,  yet  for  this  cauli  it  was 
a.  inft.  '<«;.       riot  well  brought.     Wherefore  it  was  adjudged  for  the  defendant. 
i.RoU  Abr.  78.    4  Co.  13.    Dyer,  159.    Moor|ri4.    Sdvidez.  Hawk.  I*. C.  377.    i.  PctrcWms.  691. 


Cas«7'  Marler  agalnjl  Ayliffe  and  Eylett. 

In  trrfpaft  '^  TRESPASS,  for  taking  a  gun  and  dagrrer  from  him.  One  of 
Tn^  Vr?r«!and  '  ^^^  defendants  jufli lies,  Becaufe  thc  ^plaintiff  aflaulted  J.  S. 
the  oiher  plead  with  them  ;  and  in  prefervation  of  thc  peace,  and  for  fafe^uard  of 
m^t  guilty,  and  the  life  of  J.  S.  he  took  them  from  the  plaintiff;  and  fo  juftifics  ; 
fhe  jury  find     'j'hc  Other  pleads  not  guilty. 

for   the   judifi-  .  •     n     »  •  •     o  ♦  •     1       »      /• 

cition  and  1  hc  planitiff  rcpIics  againtt  him   who  juitnicd,  de  Jon  tort  ae^ 

a^^uinjt  the  gc-  mefnc.  This  iffue  was  found  for  thc  defendant ;  and  the  fame  jury 
rerai  iHu^,  the  found  ac^ainft  him  who  pleaded  •'  not  guilry,'*  that  he  was  guiltv, 
pi nnt.rt  Ihall     ^^^j  ^^.Jp^j  damages  and'cofts. 

a^iinit  loth  It  was  now  moved  in  ancft  of  judgment.  That  in  regard  tlicac- 

ex.cpt  thc  juf.  (ion  was  brought  a^^ainft  both  defendants  jointly,  and  thc  juftifi- 
fuch^liTdcflro  s  ^'^^^^^  ^^  found  for  the  oi^e,  the  other  cannot  be  guilty;  and  fo  no 
the  pUauifta    judgment  ought  to  be  agahift  him,  notwithftanding  this  verdift. 
*!''-•    ^  But  not^vithilanding  this  exception  the  plaintiff  had  judgment  : 

Jinl'e^ni         ^^^  ^'^  ^'"'^^  ^^^  ^'^   ^ound  guilty,   and  cannot  take    advantage  of 
thc  juftilieatioii,  the  aftion  well  lies  ;  for  it  Ihall  be  intcndcvi,  that 
Hob.  54.  l"^c  to  k  it  at  aiiothcr  time  without  caufe..  lUit  if  the  one  de- 

Cj.  Ut.  135.  fcndant  juftirics  bv  t'ae  gift  of  the  goods,  fo  as  he  deftrovs  thc 
kmS^io.^'  pi^i"^*^ii^'s  title,  and  fhcws  that  he  could  not  have  caufe  of  aftion, 
4.  Mod.  379.     S;ilk.  23.     5-  Com.  Dj.  17^.     5.  L*.c.  Abr.  306.     Sira.  2C6. 

\vhich 


o 
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which  is  found  accordingly  for  that  defendant,  although  the  other  Mahlfr 

defendant  be  found  guilty,  yet  no  judgment  fhall  be  againft  him  ;  *'i^'i^ 

hccaufe  it  appears  to  the  Court  he. had  not  any  caufe  of  aftion.  eVle'tt, 
Wherefore  it  was  adjudged  for  the  plaintiff. 

Boftock  againji  Saelh  Cah  i. 

IjRROR  was  brought  in  the  exchequer-chamber  of  a  judgment  The  3.  jac,  r. 
-*-*  in  this  court  in  debt  for  rent  j  which  (and  all  other  writs  of  c  8-  '*w?s  nor 
error  depending  there)  were  difcontinued  by  the  notcomingof  the  ^ff"l7.*  ^'I'J 

T    rt-        *^    1      ^-  1     •  !•  1  ^      n-i      '         '       T       t        of  error  brought 

Jultices,  the  1  crm  being  adjourned  propter  pcJiiUntiam  m  Lcndon ;  after  the  aa,  or 
and  the  adjournment  did  not  extend  to  them.  to4judgmenion 

Now  a  new  writ  of  error,  quid  coram  vobis  refidtt  was  brought :  broLehrbefoTa* 
and  forafmuch  as  this  writ  was  brought  after  the  ftatute  of  3. 7<;?r.  i.  the  .ia,  but  dif- 
c.  8.  [a)  to  flay  execution  in  debt,  it  was  prayed,  that  according  to  continued, 
the  faid  ftatute  he  might  have  execution,  or  that  the  party  Ihould  Poft.  384.  620. 
put  in  fureties  to  pay  the  condemnation.  Cro.  Car.  5.). 

But  upon  confidcration  of  the  ftatute,  all  the  Justices  held,  5' ^'^^      ^ 
that  it  was  out  of  the  ftatute,  becaufe  it  is  not  an  original  writ  of  3'  Burr.  154J. 
error,  but  it  is  in  lieu  of  a  former  writ,   upon  which  the  record  Dou^i.  6. 
was  removed  before  the  ftatute  ;  and  it  being  difcontinued,  not 
through  default  of  the  party,  it  is  not  rcafon  he  fhould  be  preju- 
diced thereby.     Wherefore  it  w^s  refolved,  that  this  cafe  was  out 
of  the  ftatute. 

(a)  See  13.  Car.  z.  c.  2.  and  16.  and  17.  Car.  2.  c.  S, 

Sir  Chriftopher  Hilliard  againji  Redner.  Casi  9. 

CIR  Christopher  Hilliard,  executor  of  AV  Chriftopher  i7/7- The  omiffioi  ot* 
'^  liard^  brought  debt  againft  Redner^  as  fon  and  heir  of  Redner ^"^^"^^^f^  ^^^ 

and  recovered  by  default  in  the  common  pleas.  plamt.ff  rti^w. 

'  r  tutor   in  the 

Error   being  brought  wa^  afllgncd,  Becaufe  there  wanted  a  warrant  of  at- 

wairant  of  attorney  for  the  plaintiff;  and  the  v^,^arrant  of  attorney  ^*"""^y  "**y  ^* 

was  certified  in  this  manner,  '*  Christoph.  Hilliard  ^des po.^^^^^^"^^ 

"  /o.  fuo  J.  5.  attornatum  fuum  verfu^  JoH.  Redneh,"     And  it-lpW.  354. 

was  moved,  that  this  was  not  any  fulficicnt  warrant  of  attorney, 

becaufe  he  is  not  named  executor,  &c.  i.  Roll.  Ab. 

But  it  was  held,   that  it  was  well  amendable,  and  it  Ihould  be  Strange,  136. 

intended  to  be  in  this  aftion,  becaufe  there  is  not  any  other  aftion  '^H- 

depending.     Wherefore  it  was  awarded  to  be  amended,  and  the^""^!;^' 
•  S  *^  /T-         J  '  note  b. 

judgment  was  affirmed.  P^^g,,  ^^    , ^  ^^  r^.  ^8 ^^ 

Yiit  S.Hen.  6.  c.  la.     i8.  EHr,  e.  14.     21.  Jac.  i..  c.  13.    4.  and  5.  Anne,  c.  x6. 
and  5,  Geo.  i.  c.  13, 

Olbourn  agahijl  Rider. 

miary  Term,  3 .  Jac.  i .     Ro/I        .  ^""^  '^ 

pJKCTMENT  was  brought  upon  a  leafe  made  the  firft  day  of ^J*^^"'*"*  a^- 
^  January^  l^Jac.  i.  HABENDUM  a  duto  hidcniura  pra:d'Ula  \  ^^^d '^jl^^^'*  ^*^^^* 
the  cjeamcnt  was  the  fame  day.  faid'on  thc"fL«o 

After  verdift  for  the  plaintiff,  it  w^as  moved  in  arreft  of  judg-^*y'^:^^^*'«'^«- 
mcut,  that  this  leafe  being  made  habendum  a  dato  indcntune  pra-  Ame,  q6^°^' 
Poft.  258.  264-  268.    Hargravc's  Co.  Lit.  46.  b.  47.  a.  nouu    i.  Bulft.  177.  Moor^  40.    a.  Roll.  Ab. 
520.    I>ycr,  307,     Cro.  Car.  78,     1.  Saund.  103.     Ld.  Ray.  84.     Salk.  413.     Cowp.    741.     71^,      . 
S'Bjc.  Abr,  341,  J4.1.     Dougl.  446.     Povcl  on  Powers,  4'y9,     2.  Term  Rep.  6ii. 

K   4  ^/V?^, 
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^"^??"     ^V7<y,  is  as  much  as  to  fay,  froni  the  day  of  tlie  date,  a$  it  is> 
^f^M.      ^^'^  ^^  Cfeyton's  cafe  \q)  \  and  then  tlie  eicftnient  being  the  fame 
day,  it  is  ill  alledged.  '     * 

But  ALL  THE  Court  rcfolvcd,  That  the  date  is  the  tiaic  of  the 
delivery,  and  it  differs  from  tlic  time  or  day  of  the  date :  where- 
•fpre  the  ejedtment  being  alledeed  foftea  the  fame  day,  is  gooci, 
enough.     And  it  was  adji^dged  for  the  plaintiff. 

(tf)  5.  Co.  I." 


Caix  II. 


Williams. /Tg-a/Vj^Cuttcris.  * 

EafierTerm^  \yilix.    Roll%%. 


M  a  defendant  OCIRE  FACIAS  againfl  an  executor,  quare  executhnem  habere 
cm^on  onV«r  ^^"  ^^*^''  ^P°^^  a  judgment  in  debt  againft  the  teftaton  Tho 
}a!*tnd^diein'  defendant  pleaded,  that  the  plaintiff  fued  execution  ^ainft  the 
prifon,  the  tcftator  by  capias  ad fatis faciendum ^  and  h^d  his  body  in  execution, 
plaintiff  cannot  who  died  in  prifon  ;  and  demands  judgment  y?  fl<S?/o,  fsfc.  And  it 
afterwards  have  ^r^  thereupon  demurred,  becaufe  this  execution  is  not  any  f^tis^ 
Port.  743?***  ft^Jo"  •  and  it  was  prayed,  inafmuch  as  he  did  not  plci^d  that  fa- 
tisiadion  was  riven,  therefore  execution  mkht  be  awarded. 

i.RoU.Abr.  ,         ^     .  •         •  '     ' 

^oj.  B^t  Tanfield  and  Yelverton,  aeUrh  Juftiuariis  ahfentibusy 

Cro.  Eiiz.  850.  lield,  that  the  bar  was  good  ;  for  when  the  oody  of  the  party  is 

'co  87  taken  in  execution,  although  it  be  not  in  itfelf  any  fatis&flion, 

vet  as  to  him  there  cannot  be  any  other  execution.     But  if  two 

had  been  condemned,  although  the  one  of  them  die  in  execution^ 

that  is  not  any  difcharge  for  the  other,  becaufe  die  execution  is 

againft  both  ;  and  it  is  not  fatisfeftion  until  the  condemnation  be 

fatisfied.     Yet  when  execution  is  againft  one  only,  the  judgment 

being  agafnft  one  only,  when  he  dies,  no  oth^r  execution  can  be 

againft  his  goods  or  lands  than  was  in  his  life-time :  wherefore 

they  held  the  bar  to  be  good.  But  becai^fe  it  was  a  new  cafe,  and 

had  not  formerly  been  adjudged,  they  would  be  advifed.    Et  ad- 

jcurnatur  (tf). 

(»)  It  was  moved  again  in  Hilary  Term,     and  adminiftratori,  may  fuc  cut  new  exe* 
and  adjudged  for  the  defendant.     But  by    cucion   againft  his   lands    and  tehenoente, 
at.  Jac.  I.  c.  24.  if  a  defendant  Ihall  die    goods  and  chattels. 
in  execution^  the  platntlff,  bis  executors 


Case  12. 

On  ••  tiM  t$ 


Lady  Lane  again/1  Pledall. 

T\EBT  upon  an  obligation,  whiph  was  fct  forth  to  be  made  15. 
faaKm''  to  debt  "^  November^  25.  Eliz,  The  defendant  pleaded  mn  eftfa^um. 
on  aXond,  dat-  The  jury  found  a  fpocial  verdift,  v/z.  That  it  was  dated  15.  A-j- 
ed  15.  'Navcm-  vcmbcr^  23,  Eli%.  but  was  not  fealed  or  delivered  until  the  18.  No- 
h4r^  a  wdia  vember^  26.  EU%,  Etjijuper  totam  materiam  the  Court  fliall  ad* 
finding  that  the  •  j  -^  f^^  ^^^  plaintiff,  they  find  for  the  plaintiff.  EtJTy  isfc. 
bond  waa  not-"^        ^  *"»i_-'^i  '^     1        '^^       r  j-r 

executed  till  18.      A  HE  CouRT,  on  its  being  hereupon  moved,  without  any  dir- 

Novtmhr^  is  ficultv  refolved,  that  this  vei^ift  is  found  for  the  plaintiff  j  for  die 
good;  for  it  In-  jffue  oeiiig  generally  mn  e/tfa^um^  it  appears  to  be  his  deed :  but 
tiudea  the  ^«k;- perad venture  by  foecial  pleading  he  might  have  belpe4  himfelf. 
tSef*"  Wherefore  it  w^  adjudged  for  tlie  plaintiff  (a). 
Po(t  «64.  498,  5.  Co.  119.  Hob.  73*  149.  a.  Roll.  Ab.  702.  a.  Co.  4.  Dyer  115.  3.  Bac. 
Abr*  694*    Ld.  Ray.  336.  ' 

(a)  See  the  cafe  of  Cromwell  t.  Gruiid^Q,  Salk.  463. 

Hawkcs 
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'  Hawkes  againft  Brayfield.  Casi  13. 

PROHIBITION  to  ftay  a  fuit  for  tithes;  and  furmifcth,  That  ^ compofitioo 
^  Lord  Chandos  was  fcilcd  in  fee  of  a  capital  mcffuage  and  de-  JJ*^^  UiheT^^ 
mefne  lands  thereto  appertaining  in  the  parifh  of  Z>.  and  that  he  during  the  joint 
a^ced  with  the  defendant,  being  parfou  of  D.  in  coniideration  of  lives  of  the  par- 
ten  pounds,  to  be  annually  paid  by  Lord  Chandos  to  the  defendant  ^^^  •o^  the  Uy- 
during'their  joint  lives  and  his  continuing  parfon,  in  ^^i^isfaftion^^j^^*' T^**» 
of  ail  tithes  growing.upon  the  faid  lands,  that  he,  his  farmers  and  ^ade  by  4e€d% 
tenants  of  the  faid  lands,  fhould  be  difcharged  from  the  payment  butfuchacoml 
of  tithes  of  tbofe  lands,  and  fhould  retain  the  lands  without  pay-  pofition  by/«« 
mcnt  of  any  other  tithes  :  and  Ihews,  that  Lord  Chandos  paid  the  j^*'  ^f  «  >«» 
ten  pounds  annus^lly  according  to  that  agreement ;  and  that  he  is  p^,^  ^     ^^ 
farmer  of  that  land  to  Lord  Chandos ;    and  that  thq  defendant,       '       ' 
uotwithftanding  this  agreement,  fued  him  for  tithes,  l^J^'^  Jjj 

ft.  Roll.  Ab.  63* 

The  Court,  upon  this  declaration  made,  and  a  motion  there-  i.  uv.  14. 
vi])oa,  without  any  argument  held,  that  it  is  not  a  fufficicnt  fur-  »•  ^'^s* 
mifc  to  maintain  a  prohibition :  for  an  agreement  to  be  difcharged  ^^'  ^**'*  **^ 
from  titlies  may  be  for  a  year  by  parole  and  fhall  be  good  ;  but  to  !^  Bur  ^%^\ 
liave  fuch  an  agreement  during  the  parfon *s  life,  or  for  years,  can-  3.'Bac.  Abr.33i. 
not  be  without  deed.  S.Bac.  Abr.93« 

8.  Mod.  63. 

Akd  although  it  was  objefled,  that  this  agreement,  being  in  A  parol  agree- 
way  of  contraft  by  retainer,  is  not  any  leafc  of  them,  but  only  a  ^^^  ^*»*^  •  ««- 
contraa  (which  may  be  for  many  years  by  wajr  of  difcharge  to  "^l^'^^"^^ 
tiic  party.himfclf  who  ought  to  pay  them,  by  retaining  them  with-  tithct  ^nnl^ 
out  payment,  as  well  many  years  as  one  year),  yet  the  Court /^///VorMrKw. 
held,  that  it  could  not  be,  Waufe  the  law  will  permit  it  for  a^o'  of /he 
vear,  it  being  quaji  by  way  of  fale ;  but  for  many  years  (which  ^^°'?'  .^  ^*'*^* 
lounid  in  nature  of  a  leafej   it  cannot  be.— Tanfield  faid,  that^^g'  *'  *^^" 
fuch  a  furmifc  was  made  in  a  cafe  Nelfon  v.  Pretimanj  to  be  dif-      * 
charged  for  years,  and  ruled  to  be  void  ;  a  multo  fortiori  to  be  dif-  cro^EuV  24 
charged  during  the  parfon's  life  ;  and  fuch  a  cafe  was  ruled  be-  ,',  Lev/14. 
^hx  Rolls  and  Roils. — Wherefore,  without  further  argument,  itT.Raym.  14. 
was  adjudged  for  the  defendant,  and  confultation  was  awarded.      Skin.  113. 

By  5.  Geo.  3.  c.  17.  all  leafes  for  one,  make  leafes,  are  declared  to  be  good  againft 

^1  or  three  life  or  lives,  or  any  cerns  not  the  perfoos  granting  them,  and  ttteir  fuc« 

waedinj  twenty-one  years,  of  any  tithes,  ceflbrs,  6^c- 
^t'  byariyecdcfiaiUcal  pcrfon  enabled  to 

Normanvile  agahift  Pope.  ^^"  *^* 

HiUryTerm^  3.  Jac.  I.    Roll. 

r\EBT  upon  a  bill  obligatory  of  forty  pounds,  to  be  paid  within  in  debt  on  a 
ten  days    after  JoJm   Lepton  went  by  five  days   undivided  ^^  payable 
from  London  to  Tork  and  returned  from  loik  to  London  \  and  al- ]J^|^^**^^*y* 
Wgesinfadt,  that  on  the  18th  of  May y  ^.Jac,\.  he  went  fromj^^^^^*.^  ^^ 
London  to  fork  and   by  five  days  undivicfed  went  fro9[i  Tork  to  performance 
WflB  and  from  Lom/on  to  IV/t ;  and  that  the  defendant,  //V?/ need  not  be  fpe» 
J^iiis  rffuifitusy  iifc.  had  not  paid  tlie  forty  pounds.  daily  aliedgcd. 

The  defendant  pleaded.  That  Lepton  did  not  go  by  five  days  im-  i.Roil.Ab.463. 
Jacdiatdy  from  London  tO:  2  ork  and  return  from  2ork  to  London^  2.RoU.Ab.6o3, 

i>r9Utf 
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NoiMAKvuE  prcutj  Jffr.  i  and  iffue  being  thereupon,  and  a  vewrr  fa^tas  awarded 
'ts^inji  from  the  parifh  of  Bozc^  in  tlic  ward  of  Chcab^  m  Lonrfon^  where 
*"''^'         the  bill  was  ailedged  to  be  made,  and  found  tor  the  plaintiff, 

It  was  now  moved  in  arreft  of  judgment.  First,  That  this 

bill  is  not  payable  but  at  ten  days  after  notice  of  his  ^oir*g  and 

returning,  l!^c. ;  and  here  tiierc  is  not  any  notice  ailedged   to  be 

given  of  his  going  and  returning;  and  licet  faplus  requi/itus  will  not 

ferve. 

In  debt  on  a  SECONDLY,  Becaufe  the  Venire  facias  ought  to  have   been  of 

bond  condition- -t^w^^w  and  7'orky  and  not  of  the  one  only;  and  for  that  both 

cd  ro  go  from   coiild  not  join,  it  ought  at  leaflwife  to  have  been  of  London  gcne- 

Ytrk  to  U-dw,  rally  ;  fo  de  corpore  comitat.  and  not  of  the  parilh  only  where  the 

bi  from  the      •^°"''  ^^^  "»<^e- 

kody  ofihi  county  where  ihc  bond  was  made— Poft.  j  50.   i.  Roll.  Abr.  463.    2.  Roll.  Abr.  €03.     Hard,  jq, 

I.  Com.  Dig.    323. 

Pfeadinj.  PoPHAM  faid,  thc  bar  was  not  good,  nor  the  iflue  well  joined  ; 

for  he  ought  to  have  taken  iflue  upon  one  of  the  days  only  at  his 
peril,  and  not  to  have  fhewn  the  journey  by  every  day  in  tlic  if- 

(*j  It  w3»  af-  ^^^'  -  Wherefore  for  thcfe  caufes  they  would  advifc  (a), 

tcrwards  moved  again,  and  adjud^  for  the  defendant, — Hde  poft.  i50« 

ca»e  15.  Vaughan  againft  Loriman  and  Others, 

If  there  be  five  TERROR  brought  of  a  judgment  in  the  common  pleas  in  falfc 
fhr!^'*^Vhem'*        judgment  given  in  Ulbton  upon   Wye,   where   an  affife  was 
be  acqu'.ttcd,  a  brought  againft  five,  of  one  hundred  acres  of  land  ;  and  three  of 
writ  of  error     the  defendants  were  foi\nd  **  non-tenants y^^  and   acquitted  of  the 
muft  be  by  the  diffcifin,  and  two  were  found  difleifors  as  to  three  acres  ;  and  for 
'***^'" '^°  ^^'^>'' the  rciiduc,  the  vcrdift  was  found  for  the  two  defendants ;  and 
5.  Mod.  396.     yet  the  vcrdift  entered    for  one  hundred   acres,   and  judgment 
Cowp.  6ii.      given  accorJiuglv.  And  for  this  caufc  falfe  judgment  was  brou^chf, 
and  averred  by  the  ilatute  of  i.  Edw,  3.  c.  4.   that  the  verdict  in 
a  bale  court  was  entered  in  another  manner  than  it  was  given  by 
thc  jurors  :  and  thereupon  the  defendant  in  thc  writ  of  falfe  judg- 
ment demurred,  and  it  was  adjudged  againfl  him. 

And  of  this  judgment  writ  of  error  was  brought;  and  the  error 
afllgncd  wa^,  liccaufe  thc  five  defendants  fued  the  writ  of  falfc 
jiK'Ignv.  nt,  wlicrc  tlircc  of  them  were  acquitted  and  had  not  any 
lv)fs ;  wherefore  ihcy  ought  not  to  have  joined  in  that  writ,  but 
it  ought  to  have  been  brought  by  the  two  only  :  fo  the  judgment, 
bein'i  r;lvcn  for  ihem  all,  was  erroneous. 

And  IT  WAS  HELD  to  bc  a  manifeft  error  ;  and  judgment  wa:; 
thcrffv  re  rcvcried,  and  reftitution  awarded  to  him  of  the  hundred 
acres. 

Casf.  16.  Read  a^awft  Potter,  ^r. 

Trinity  Term,  3.  Jnc»  I.  RcU 
If  a  ftitote,  as  'C'RR.OR  of  a  jnclgment  in  the  common  pleas  by  Sir  Ifl/I'^'if^ 
to  iis  com-       l^j   AVTrt'againfl:  Thcmas  Potter  and  his  wife,  executrix  oi  Sir  John 
mif"eciud'in^^^^^  for  that  they  bro'ight  debt  upon  an  obligation  of  five 

the  declaration,  but  admitted  bv  thc  ple.i,  the  defendant  cannot  afterwards  adiRn  the  mifrecital  fcr  error. 
Ante,  II  I.  12*;.  INIl.  6('.3.  Cio.  Car.  136.  232.  560.  i.  Lev.  296.  1,  Kcb.  686.  3.  Keb.  368, 
Cro.  tliz.  245.  ?33.     Htb.  3c.     Ld.  Ra^m.  ^ic.     Pc-igl.  53.     2.  Hawk.  P.  C.  350.  352. 

hundred 
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hundred  pounds  againft  the  defendant  as  adminiftfator  of  Dame       ^*jj^^ 

(jrcfham.  executrix  of  Sir  Thomas  Grcjham  ;   and  declared  upon  an  PoTxir^^f, 

obligation  made  by  5/V  Tl^omas  Grejham  to  the  faid  Sir  John  Rivers^ 

the  I  ft  of  February y  29.  Eliz.  and  that  Sir  Thomas  Grejham  died 

21.  Eiiz,  and  fhewed  that  by  an  aft  of  parliament,  the  i6th  ofja^ 

nuarvj  23.  £/Jz.  it  was  enafted,  inter  alia^  for  the  payment  of  his 

debts,  that  Dame  Grejham  Ihould  have  all  his  lands,  except  certain 

Jarids  in  the  county  of  SuJJex^  which  fhould  be  to  Sir  Henry  NeviU 

his  heir ;  and  that  Sir  Henry  Nevil  ihould  be  difcharged  of  all  hia 

debts ;  and  that  the  faid  Anne  Gr Esh  a m  oneretur  cum  toto  pondere  tt 

i^'iic  folutionis  debitorum  ^/V7/ Thomam  front  fer  a^um  pradi^um 

f.imiis  apparet,     Unde  a^Iio^  isfc. 

The  defendant  pleaded.  That  in  the  faid  ftatute  it  is  provided, 
if  ihe  did  not  pay  the  debts  of  Sir  Thomas  Grejham  before  EaJIer 
1583,  that  fuch  commiflioners  named  in  the  ftatute  might  fell  the 
lands  of  Sir  Thomas  Grejham^  and  pay  his  debts  ;  and  that  all  fums 
of  money  which  fhould  be  raifed  by  the  fale  of  his  lands  and 
woods,  and  all  the  goods  and  chattels  of  the  faid  Sir  Thomas  Gre- 
Jhaniy  and  all  his  debts  which  Ihould  be  received  or  might  be  re- 
ceived, Ihould  be  affets  in  their  hands,  feV. :  and  pleads,  that  he 
h?d  not  any  tiling  in  his  hands  of  any  fum  levied  of  the  lands, 
^c    to  fatisfy  that  debt. 

The  plaintiff  replies,  That  the  defendant,"  the  day  of  the  writ,, 
kd  in  his  hands  divers  fums  of  money,  coming  of  the  fale  of  his 
lands  and  woods,  and  divers  goods,  and  chattels,  and  debts,  quorum 
i'jjuifuef  int  priedi^iTnoMXjRESH  am' At  the  time  of  his  death,  f^ 
i'.:j  quafuerifit  recepta  vcl  recipt  potucrunt  by  the  faid  yinncy  fuffi- 
t:ent  to  fatisfy  that  five  hundred  pounds. 

And  thereupon  they  were  at  iffiie;  and  the  verdift  found  for  the 
plaintiff,  that  the  defendant  had,  at  the  day  of  the  writ,  purchafed 
(i-:r.fa  bcna^  et  catalldy  et  debituy  quorum  aiiqua  futrunt  pradi^l 
inoM.  Gresham  tempore  mortis  futffy  et  alia  qu/t  tempore  atlus 
t'ivd'Uli  fuer.  recepta  aut  recipt  potuerunt^  fufficicnt  to  fatisfy  that 
uebt:  and  it  was  thereupon  adjudged  for  the  plaintiff. 

The  first  Error  affigncd  was.  For  that  this  aftion  is  brought  See  Dyer  04. 
and  grounded  upon  a  ftatute  made  at  the  parliament  23.  Elr^.  and  *"**  *^^\*?** 
tiiere  was  not  any  fuch  parliament,  but  a  fclfions  o^*  parliament  pj^^'^g^*'^*/* 
b^;jn  24.  £/7z.     And  the  defendant  in  the  writ  of  error  thereto 
FJ  uicd,  That  the  plaintiff  ought  not  to  be  received  to  allign  it 
iVr error  ;  becaufe  he  himfcif  in  his  bar  frJth,  that  "by  the  fame 
'"act  it  is  further  provided,  l£c'^  {\^  by  this  plea  he  hath  confclfed 
tl.at  there  is  fuch  an  ad.    And  it  was  thereupon  demurred. — And 
ALLTHKCoL'RTiicId,  that  itwas  admittc-d  by  the  pica,  and  there- 
t>a-  ihall  not  be  affigned  for  error ;  othcrwifc  it  had  been  a  plain 
fliilpleading  of  the  aft. 


Av^EcoND  Error  afligned  was,  Becaufe  tlie  plaintiff  founded  A  party  need 
iaaion  upon  the  ftatute,  and  recites   only  fuch  part  thereof  ^°^^  [^^^^^^^^^ 

'tceffary  lofopport  hii  0Qtn  Citfi»^Po(i»  506.     Plowd.  65.  loc,  410.     2.  Jones,  co.     Ld.  Raym.  110. 

whereby 


14^  Michaelmas  Term,  4,  Jac  i.     In  B.  R. 

Rfah  whereby  he  would  charge  the  defendant  generally,  whether  he  liath 
Po  T^T^--»  ^^^^^^  ^^  "^^  »  ^"^  ^^  appears  by  the  other  part  of  the  aft  pleaded 
oTTiR,  cj/c.  j^^  ^i^^  defendant,  that  he  is  not  chargeable,  unlefs  he  hatli  aflcts 
of  tjic  money  received  upon  the  fale  of  the  land  or  woods,  or 
debts  of  Sir  Thomas  Grcjioam  ;  fo  the  flatute  is  not  fully  recited  b>y 
the  plaintiff. — Scd  non  allocatur ;  for  the  plaintiff  reciting  what 
made  for  his  advantage,  the  defendant  may  plead  the  refidue  if  he 
will* 

In  debt  afalnft  THIRDLY,  For  that  thc  plaintiff,  by  his  declaration  and  recital 
anadminiftrator  of  the  ftatute,  chargeth  the  defendant  as  adminiftrator  of  Sir  Tho^- 
generally,  if  the  ^^j  Grcjham  generally,  whether  he  hath  affets  or  not ;  and  bv  his 
t^^T%hyjtu  replication  chargeth  the  defendant,  for  that  he  hath  affets  of  tlje 
cfUndi,  a  re.  goods  and  debts  left  to  Dame  Grejham  :  fo  he  chargeth  in  fpecial 
plication  that  manner,  ivhich-is  a  departure  from  the  declaration. — 5^^  non  allo^ 
he  has  ajeti  ia  caiur  \  bccaufe  he  is  charged  as  adminiftrator  in  thc  detinei  in  thc 
no  departure,  declaration ;  and  that  part  of  the  flatute  which  is  recited  in  thc  dc- 
'^*i1L^'  claration,  and  that  part  which  is  recited  in  the  bar,  are  to  charge 

Co.  Lit!  1^4,'    ^'"^  ^"*y  as  adminiftrator;  fo  it  is  all  one  in  fubflancc :  wherefore 
Lor.  1437.   '     it  is  well  enough  purfuant. 
5.Com.Dig.99. 

If  the  plaintiff  FOURTHLY,  That  the  replication  doth  not  charge  him  accord* 
by  his  replica,  ^i^g  to  the  flatutc ;  for  the  llatute  is,  ^'  quid  bona  et  catalla  vel  de^ 
tion  plead  af-  •*  bita  qua  fuer.  ThoM,  GrESHAM  tempore  mortis  fua^  aut  Jibi  Jol- 
fas  Ina  certaTM  a  yg^Jj^^  ^^  ^^^  rccepta  fuerunty  aut  recipi  potuerunt^  reputabuntur 
CTr^Ia' finds  *'  f^^  ASSETS  In manlbus  Ai^UM.  Gresh AM  et  executorum  vel  adm'mi- 
aflct?  generally,  ^^  JiratoruM  fuorum  ;"  and  tlie  replication  is,  that  the  defendant  ha- 
it  will  be  good,  buit  die  brevity  &c.  diver/a  bonay  et  catalloy  et  debita  (not  naming 
Hob.  54,  what) ,  quorum  aliquafucr.  pradiii.  Thom.Gresham  tempore  mortis 

fua  [io  Ihews  but  fomc  of  them  to  be  Sir  Thomas  Grejham^sjy 
*'  ct  alia  qua  tempore  aiius  fuerunt  eid,  Thom AM /olvend,  et  alia  qua 
*'  tempore  affus  pradiH.fuer.  receptOy  aut  recipi  potuerunt 'y^  whereby 
the  debts  which  were  folvend,  only,  without  aliedging  that  they 
were  received  or  could  be  received  (for  that  comes  in  another 
diftind  claufe  afterwards),  (hould  be  aflets  ;  which  is  againft  the 
letter  of  the  ftatute,  which  is,  that  debts  which  were**«V.THOMAM 
**  fohcnd.  et  qua  recept.fuer^  or  **  recipi  potuerunty"^  fhould  be  af- 
fets ;  and  according  to  this  replication  is  theverdift;  fo  none 
of  tlicm  is  purfuant  to  the  ftatute.  And  then  this  verdi£l  being 
ill  for  part  of  the  affets  found,  is  void  for  all :  for  it  doth  not  ap- 
pear what  they  found  to  be  aflets  in  certain ;  fo  the  judgment 
thereupon  erroneous. — But  this  exception  was  not  well  ap j)roved 
by  THE  Court,  but  upon  thc  firft  motion  and  reading  of  tlie 
record  over-ruled  :  for  the  verdift  finding  that  he  had  affets,  that 
fulficcth,  whatfoevcr  way  he  had  them  ;  and  it  fhall  be  intended 
they  found  aflcls  generally,  vfhich  is  aflets  according  to  law. 

A  count-r  hond  FIFTHLY,  It  was  moved,  That  this  obligation  being  only 
given  to  r^Tc  a  counterbond  to  fave  harmlefs  from  another  bond  (as  ap- 
harmkf,  from  pcars  by  the  condition  which  is  entered),  and  not  for  a  mere 
anothci  hand  ^tht^  is  not  fuch  a  bond  as  is  within  the  intent  of -the  ftatute. 
Amc"  "* '***'^'  — ^^^  ^'^'^  ^^^ocatur  :  for  the  ftatute  extends  to  all  debts,  al- 
err*  '*r       though  it  be  not  a  bond  with  a  condition  certain  for  tHe  pay- 

pougl.  49.     a.  Term  Rep.  loo. 

mcnf 
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mcnt  of  money,  bur  is  fo  quo^ammodo\  for  it  is  to  fave  harmlefs  Xeao 
trom  a  bond  for  the  payment  of  money.  Wherefore  rule  was  ag<unfi 
given  that  judgment  lliould  be  affirmed.   '  ottkr,&c. 

It  was  afterwards  moved  to  the  Court,  that  the  venire  facias  was  Diminution  can- 
returned  in  the  time  of  queen  Elizabeth^  and  the  habeas  corpora' ju-  P"  ^  aiicdgtd 
ratorum  was  fummoncd  in  curia  nojird^  whereas  It  ought  to  hav«  nruft^UmJi^ 
been  in  curia  nuper  reginof^  for  there  was  not  arty  fummons  in  the  ^  trrtumm 
king's  court ;  which  was  a  manifeft  error  ;  as  it  was  refolved  in  a  pleaded ;  but 
cafe  in  tliis    court  betwixt  Sir  Francis  Know  is  and  Bccking/haWi^^^^^^^^^f 
being  a  cafe  in  the  exchequer-chamber  concerning  the  fchool  of  *^^'"^**^'*'' 
Berry :  wherefore  it  was  prayed   here  that  a  certiorari  might  be  ^^J^  g^ 
awarded  to  certify  it ;  which  was  granted  (Popham  abfente), — But  ^^  ^*^ 
afterwards  being  moved  for  ftay  thereof,  Popham  being  in  court,- ,.  sid.  139. 
bcaufe  it  waw  in  the  difcretion  of  the  Court  to  award  it  or  not,  it  Cro.  Eiii.  %^ 
being  after  a  nulla  eft  erratum  pleaded,  and  in  difafiirmance  of  a  >S5* 
judgment  ;'  tlierefore  they  all  agreed  that  no  certiorari  fhould  be  ^^^[iJ^^ 
awarded,  but  that  Tifuperjedeas  mould  be  made  for  the  ftay  of  that  Jj,o^  ^J.  ^'  • 
which  idued  before.     Whereupon  the  judgment  was  affirmed*        ^.Ld.Ray.i'^^l, 

Stra.  9c ^. 

Catelby  dgainft  the  Bifhop  of  PeterbDrough  and  Baker,         Caie  17. 

Trinity  Term,  ^.Jac,  i.   Roll  \%i%, 
UAUE   IMPEDIT.    The  bifliop  fhews  that  one  Foftcr,  the  The/*  m^thi 


q: 


_laft  incumbent  of  the  plaintiff's,  was  deprived,  and  24.  Fe- »"  P'^cJtnrinj  to 
hruarygsLVC  notice  to  the  plamtiff ;  and  becaufe  he  did  not  prefent  ^^  rrt^mtied  b* 
within  the  fix  months,  he,  after  the  fix  months,  viz.  the  nth  oi caUndAr  montbis, 
Augufty  coHated  the  defendant,  who  was  inftituied  and  indufted  :  ar.d  r.ct  hy  the 
the  other  defendant,  being  incumbent,  pleaded  tlie  fame  pica  : ''-"l^tcrof  Ja;*. 
whereupon  it  was  demurred.  ^ *"'**  '^^• 

The  fole  queftion  was.  Whether  the  fix  months  fnall  be  ac-  6.  Co.  62. 
counted  by  twenty-eight  days  to  every  month,  or  by  the  half  year?  Co.  i.ii.  135. 
for  the  bijfhop  collated  after  the  fix  months,  accounting  twenty-  i^o^gi-  4^1- 
tightdays  to  a  month  only,  but  within  the  time  of  the  half  year. 

It  was  resolved,  that  thetinK  Ihall  he  accounted  by  the  half 
ycai according  to  the  calendar  after  the  notice,  and  not  after  twenty- 
eight  days  to  every  monti*i.  Wherefore  it  was  adjudged  for  the 
plaintiff. 

Batt  againft  Bradley.  Caie  it 

Trinity  Term,  4.  Jac,  1 .    Roll  1 1 3 1 . 
'TRESPASS,  ^flr^  averia  fua  cepit  at  Kymlfolion,  and  chafed  them,  To  a  jui^iftct- 
*    &c.     The  defendant  juftifies  in  fuch  a  clofe  tor  duir^age  fe-  ^'on  in  trefpafs, 
fanu    The  plaintiff  (hews,  that  the  place  where  was   ^-i^^^^^cr^^'^^^^  *^^J;''"s 
clofc:  whereupon  the  defendant  demurred,  pretending  tbat  the /''^y^^j^^p,^^^^^ 
plaintiff  never  made  any  new  ajfignment,    but  where  the  writ  is  ti,e  pUintiff 
ykwft  claufum  fregit^-^TuE  Coim<.t  held  the  contrary.    Wherefore  m.i>  nnu  a^^n 
«  was  adjudged  for  the  plaintiff.  '  ^^-^^  '^^  '^^'^-i 

•*     o  M.  ,  ^^^  ,j,  anoint  f 

pWe.    Hob.  176.   •  Skin.  aSi.      3.  Wilf.  20.      1.  Frecm.  ijS.  %^i.     6.  Mod.  no.    Salk,  453. 
^  **y,  I II.    f  Term  Rep.  479, 

Brougliton 


t4^  Michaelmas  iTerm,  4,  Jac.  li     In  B.  R.* 

^***  '9*  Broughton  again  ft  Moore. 

frinity  Term,  4.  jfat,  1.  Rbll  g^g, 
^n  information  jNFORmATION  for  not  coming  to  church  by  fuch  a  time 
6nfeveralfta.^^  1  contra  formam  ftatuii,  for  which  he  demanded  the  third  part, 
include  w/f/ra  And  bccaufe  there  are  three  ftatutes  in  this  cafe,  t/izi  i.  E/tz.  c.  2. 
ftrmamfiatuti.  23.  Eiiz.  c.  I.  and  29.  Eliz,  c.  6.  and  it  doth  not  appear  which,  it 
iVrpoft.  187.  was  adjudged  ill. — Coke  faid,  it  was  (o  adjudged  upon  an  infor- 
Cro.  Eriz.  750.  mation  againft  "Talbot  and  others  upon  this  exception, 
a.  Leon.  5.  Allen,  4-.  i.  Mod.  191,  3.  Lev.  61.  6.  Mod.  140.  2.  Hale,  265.  Stra.  602.  S43. 
]o66.  Ld.  Ray«  1518.    001x51425.     3.  Hawk.  P.  C.  ^58. 

Caie2o.  Brediman  againft  Bromley. 

Trinity  Term,  44.  Elite.  Roll  88. 

Aw  Atsifcft       A  SSISE  for  a  rent-charge  devifed  to  him  for  life,  whereof  he  had 
cannot  be  mam-  -^^  feifin  by  the  hands  of  a  termor  for  years. 

ciarj^e  whereof      'I'^e  qucftion  was,  Whether  tliis  feifin  were  fufficient  to  main- 
the  grantee  has  tain  an  ailife  r 

handsof^ater-         ^^^  ^^  ^'^  '^^'^  ^^  ^^^  '^^^  JUSTICES,  that  it  waS  not  a  fuffi- 

mor  for  yean,  cient  feifin  ;  for  it  is  a  payment  only,  and  not  a  feifin  ;  for  a  lelFcc 

6.  Co.  C7  c8    ^^^  years  cannot  bind  or  charge  the  freehold. 

Lit.  f.  236.  Coke,  Chief  Jufticey  gave  five  feveral  reafons,  that  it  could  not 

Moor,  626.       jje  ^  feifin  to  maintain  an  aflife. 

l.Chan.Cai.fio.  ^  •  •  /r 

3.  Chan.Caf.i;2.      FiRST,  In  refpeft  of  the  imbecility  of  the  eftatc  which  the  Icffec 
for  years  hath. 

Secondly,  Seifin  is  always  in  the  realty. 

Thirdly,  A  lefice  for  years  by  his  pofiefiion  may  take  kKm  for 
him  in  reverfion,  but  he  cannot  give  feifin ;  and  lefTec  for  years, 
baily  or  guardian,  may  take  feifin,  but  they  cannot  give  feifin. 

Foui^THLY,  Kecaufe  it  is  rcmcdilcfs  ;  for  tenant  for  years  caa- 
not  make  a  rent-fcck  to  be  good  which  was  not  good,  vi%,  to  have 
remedy  for  it :  and  rcdditusjiccus  before  feifin  is  not  afiets. 

Fifthly,  Divers  inconvcniencies  would  enfue  if  it  fliould  I^ 
a  feifin  ;  but  he  did  not  ihew  what. — Wherefore  it  was  adjuJgcd 
for  the  defendant. — See  the  Year  Books  of  21.  Hen.  6.  pL  9- 
2.  Hen.  6.  pi.  I.  8.  Hen,  6,  pL  16.  8.  y/f  16.  8.  Edu^.  3. pL  53. 
N.  B.  179.  4.  Hcu.  7.  pL  14.  2.  Hen.  4.  />/.  4.  39.  Heji.  6.  pi-  2. 
33.  Edii\  3.  **  rad'ii'i,'"^T.  49.  Edw.  3.  //.  8.  27.  Edzv.  ^.pL  83. 
See  4.  Geo.  2.  c.  28. 

CA»r.  21.  Smith  againft  Batten. 

In  covenant  for  /^OVENANT  in  London,  for  not  repairing  of  hedges,  and  for 
non-repair,  Che  V^  ,^q^  plowing  of  the  land  in  the  county  ox  Hertford.  Upon 
Ihln  bl  wVh^'^  /?/*;/  dicit,  a  writ  was  awarded  to  the  Iheriff  of  London  to  enquire  of 
place  where  ihe  the  damages.  The  damages  were  found,  and  the  writwas  returned. 
Icafe  was  made.  It  was  moved  that  the  writ  had  iflued  erroncoufly,  bccaufe  it  was 
Port.  375.446.  not  dircftcd  to  the  fherifF  of  Hertford,  where  the  land  lav,  and 

7.  Co.  2.  a.  where  the  damages  were  properly  enquirable. — Sed  mn  allocotur  \ 
Dyer,  if>4.  becaufe  the  covenant  is  founded  upon  a  writing  made  in  Londvi. 
Cro.  Car.  143.   ^^q^ei-gfore  it  ^^as  adjudged  accordingly. 

Hob.  37.  t.Sld.  266.  I.  Lev.  259.  i.  Mod.  194.  1.  Saund.  240,  Show,  192,  Garth.  182. 
1.  Salk.  So.     2.  Term  Rep.  238. 

Hilar)' 


Hilary  Term,  ^*^ 

4.  Jac,  I.       In  the  King's  Bench. 

Sir  JohnPopham,  Knt.  Chief  Ju^ ire. 

Sir  Edward  Fenner,  Knt. 

Sir  Chriftopher  Yelverton,  Knt.      I    Ju/Iices. 

iSir  Lawrence  Tanficld,  Knt. 

Str  David  Williams,  Knt. 

Sir  Kenry  Hobart,  Knt.  j^ttomey  Genera/. 

Sir  John  Doderidge,  Knt.  Solicitor  General. 

Burton  againji  Tokin.  Caik  ». 

ACTION  FOR  WORDS.     Whereas  he  is,  and  fuch  a  day  it  u  a<^onat)le 
(which  was  the  day  of  the  fpeaki  ng),  and  for  many  years  to  fay  of  a  juf- 
^  before,  was,  a  juftice  of  peace,  that  the  defendant  fpakc  of  ^'.^®  **'"  ^"^  *^" 
bim  thefe  words  :  "  You  are  a  fweet  Juftice  !  Yoy  fent  your  war-  ^aJlhJil  a 
*'  rant  for  ^.  S,  to  be  brought  before  you  for  fufpicion  of  felony  ;  ptrfon  winft 
"  and  afterwards  fcnt  J^  D.  to  him  to  give  him  warning  thereof,  whom  he  has  if- 
"  that  he  might  abfent  himfelf."     After  not  guilty  pleaded,  and  fucd  a  warrant, 
found  for  the  plaintiff,  it  was  moved,  that  thefe  words  were  not  Moor,  401. 
adionable. — But  all  the  Court  held,  that  the  aflion  well  lay  ; 
ior  it  toucheth  him  in  his  office  to  give  fuch  fccret  warning,  to 
caufe  liim  to.  ibfent  himfcli'.     Wherefore  it  was  adjudged  for  the 
plaintiff. 

Williams  againji  Cutteris. 

yidtantCj  page  1 36.  Casi  1. 

'TpHIS  cafe  was  now  moved  again.  ^ 

POPHAM,  Chief  Jnftuc^  WiLLIAMS  and  TakFIELD  held,  If  a  defendant 
t'lat  the  pica  is  good  :  for  when  exccutioii  \s  awarded  againft  ono^'^*"  ^^^"^'<^" 
pv.'rfon  only,  and  by  a  cap'uis  ad  fuu>fancudum  his  body  is  taken  in  °"  *  ^."J:-/**'  '^* 
txecution,  and  is  returned,  it  is  an  abfolutc  and  pcrfeA  execution  h^vTl'ecou'rfc'tQ 
againft  him  ;  and  no  otiicr  execution  can  bw  a^^ainil  him,  his  lands  »>?./.,. 
or  goods:  and  although  the  law  faith,  it  is  not  any  fatisfadHon  in  Amc,  136.* 
ititir,  yet  it  is  fo  high,  that  there  cannot  be  any  other  execution  ;  ^'°^^-  3-o-  I'fi- 
snd  when  he  dies,  the  execution  is  dctcrmii-edas  to  him,  and  there  Mocr,  858. 
C3imot  be  anv  other  execution  of  his  goods  or  Innds  [a)  :  and  not  ^  ^^-  ^7« 
Ji-'-e  to  the  cafe  where  two  arc  condemned,  and  the  one  is  taken  in  q^^V?'''  « 
txecution  and  dies,  yet  execution  may  be  ai;ainil  the  other  ;  he- cTn,  c»^r'.  7IT 
^Q^e  it  is  not  any  fall  ^Hidt ion,  and  proccls  is   not  determined  Srra.  901. 
^aiinft  the  other,  and  the  one  is  chargeublc  as  well  as  thc'other;  Sa!k.  319. 
IjiU  where  tlie  one  only  is  in  execution,  and  dies,  the  executor  is 
^iilcharged,  and  there  cannot  be  any  new  execution.         , 

Yelverton  doubted  thereof;  becaufc  it  is  clear  that  his  body 
*s  but  as  a  pledge  for  his  debt,  ?*nd  is  not  any  fatisfa6lion  in  itfelt': 
therefore  he  faid,  it  was  not  rcaroni'ble  that  the  party  plaintiff  fhould 
pc  deprived  of  all  his  remedy  by  his  dcoth. — Hut  notwithftanding 
>^  was  adjudged  for  the  defendant,  ride  N.  B.  246.  b.  41.  A]/'.  1 5. 
33-  ^^n.  6.  pi.  47.     3.  Hfn.  6.  pi.  7. 

"*)  Bot  now  by  21.  Jac.  t.c.24.  "al-  pljintiff  rrny  hnv«  eyrcn^ion  againft  hij 
^ih  a  pfU"jnCT  die  ia  execution,  ytt*  the     Lfid^,  good*,  and  chaticL." 

Tavlor 
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^^**  3*  Taylor  againft  Perkins. 

-Thouih^fe.  ACTION  FOR  THESE  WORDS  i  "Thou  art  a  Icprouf 
IreX^te*'  "knave."    It  was  demurred  upon  th«  declaration,  Becaufe  the 

words.  defendant  conceived  an  aAion  lay  not  for  thefe  ny^ords. — But  upon 

i.Roil.Ab.44.  *^  ^^  motion  all  the  Court  held,  that  thiiaftion  well  la)r ; 
Cro.Eliz.2x4.  ^^'"  ^'^^y  ^''^  *^  ^®''  aftionable  as  if  he  had  faid,  **  Thdu  waft  laid 
289'.  648.  "  of  the  pox.**  Wherefore,  without  argument,  it  was  adjudged 
Port.  430.        for  the  plaintiff. 

Hob.  219. 

Strange,  x  189.    i.  Com*  Dig»  tS^.     i »» Mod.  %^%i    Se«  ViUen  Vi  Monlley,  2.  Wilf.  403.    2.  Burr.  982. 

!  Case  44  Molineux  againft  Chriftopher  Molineux* 

Hilary  Term,  %.  Jac^  i.     Rcli  ^So* 

A  will  may  be  p  JECTMENT  of  a'^leafe  of  Bridget  Molinetix  at  Thorp,  df  a  houfe 

eff^  wit^h  re-  ^      lands  in  Thorp,  and  alfo  de  liherd  pifcaria  infra  rlvulum  de 

fcrencc  to  ano-  Trent,  habendum  for  three  years,  &c.     Upon  not  guilty  pleaded,  it 

therindrumentj  wasfound  by  fpecial  verdift,  tliat  Sir  Ed'tvard  Molineux  was  feifed 

and  therefore     of  the  faid  tenements  and  pifcary  in  fee,  and  held  them  in  foccagc, 

*1rilr  *  ^"^    ^"^  made  his  will  in  writing,  whereby  he  devifed  in  this  manner: 

uannu^!ras    "  ^  Edward  Moltmux  make  my  will  as  concerning  the  difpofition 

*^  areexpreftdh  "  and  Order  of  ccrtain  annuities  or  rents  to  be  iffuing  out  of  cer- 

««/ewrtf/ wr/N  **  tain  of  my  lands  and  tenements,  as  foUoweth:    Whj&r£as  1 

*|  '"fJ-f^Y^  .  "  have  lands  in  Thorp,  toV ,  in  the  county  of  Nottingham,   I  will 

"good.    * '  **  '*  that  my  younger  children  not  married,  Viz.  Edward,  Tlhomas, 

**  Chriftopher,  fefr.  fliall  have  fuch  feveral  annuities  or  annual  rents 

i.RoU.Ab.461.  c«  ^g  ^  exprefled  in  feveral  writings  figned  with  my  hand,  and 

a.RoU.Ab.2ca.  "  Scaled  With  my  feal,  according  to  the  true  meanihg  of  my  faid 

6*58.*     *        "writings.   And  whereas  my  faid  lands  are  of  greater  value  than 

Cro.  Elix.  525.  "  the  faid  annuities,  I  will,  that  if  my  heir  after  my  deceafc  truly 

Owen,  155.      <«  pay  the   faid  annuities,  that  then  my  faid  heir  fhall  have  the 

I.  Pecre  Will,    u  Q^dcT  and  difpofition  of  my  lands  as  long  as  he  Ihall  perform 

3?Pcerc  Will.   **  "^y  ^^H-     And  if  itiy  heir  do  not  perform  my  will  therein,  then 

56.  **  1  will  that  my  ejfecutors,  and  the  furvivors  of  them,  (hall  have 

i.Com.Dig.2i.  "  the  order  and  difpofition  of  my  faid  lands  to^  perform  my  will ; 

+*  ^^'  '^**     *'  and  my  fon  and  heir  to  have  no  meddling  therewith^  bccaufe  he 

Dougi.  38**^     "  ^^^^^  "^^  performed  my  will.     And  if  there  be  default  in  ray  faid 

a.  Atk.  273.     "  heirthatmy  will  is  not  performed,  and  alfo  in  my  executors,  or 

Powci  on  Dev.  **  the  furvivors  of  them,  that  my  will  is  not  performed,  then  I  will 

"•  **  that  all  my  faid  lands  fhall  be  to  my'youngcr  children   during 

»>o«8i-  3»-        *«  their  lives/*    And  he  conftituted  John  his  eldeft  fon,  and  the  faid 

Edward  and  Thomas,  and  two  others,  his  executors,  and  died. — The 

-    jury  find,  that  he  made  a  writing  of  the  grant  of  the  rent  of  61. 

13s.  4d.  by  the  year  ilTuing  out  of  all  h\i  lailds  to  Chriftopher  Mo^ 

lineux  for  his  life,  with  daufe  of  diftrefs,  which  was  figned  and  fcilcd 

•  by  him ;  and  that  afterward  John  the  eldeft  fon  paid  it  during  his 

life,  and  had  iffue  Edward,  and  died ;  that  Edward  affured  that 

land  to  Bridget  the  leflbr  for  her  life  ;  and  that  afterwards  the  rent 

pf  61.  13s.  4d.  mentioned  to  be  granted  to  the  faid  Chriftopher, 


Kilar/  Term,  4.  jac.  i.     in  B.  K.  ^45 

Va5f  not  paid  at  the  Annunciation,  onno  40.  E/iz.  by  Edwarii,  tibV  at    M<>  t>-  tux 
any  time  alter  by  the  faid  Edward;,  nor  by  the  executors  of  Sir       "f "'^jA  . 
F^rxard  Mdinfux,  nor  by  any  ot^rhem  ;  and  that  Edtvard  the  fon  of      *'^"* '"* 
7'>^w  died  ;  and  Bridget  entered  and  let  to  the  plaiiltiiF;  that  Ckrif- 
tcpher  entered  for  non  -payment  of  the  rent,  6cc. 

The  Court,  after  divers  arguments  at  tb<i  bir,  tefoltcd  for  the 
plaintiff. 

First,  They  held,  that  this  willdevlfing  fuch  rents,  which  arc 
mentioned  in  fuch  writings  under  his  hand  and  feal,  is  a  good  dc- 
vifc  in  writing  of  the  rents  thcmielves  :  for  it  refers  to  the  writing; 
\vhatfoever  it  is,  as  if  it  were  fpecisiliy  Ihnitcd  in  that  will ;  and  it 
is  a  good  devifc  to  tliem  of  the  fcveral  rent-charges:  Tan- 
held  therefore  refemblod  it  to  the  cafe  where  a  man  devifci 
that  his  executors  fliall  fell  his  lands,  and  the  executors  afterwards 
fdl  them,  it  is  a  ejood  devifc  of  the  land  itfcJf  by  that  will.  And 
upon  this  renfon,  in  Fairfax' %  Cafe ^  in  the  court  of  wards,  it  was  re- 
f 'Ivcd  by  the  opinion  of  the  Chief  Juftices  and  thecounfel  of  that  6.  Co.  17.  b, 
court,  that  where  one  makes  a  deed  of  feoffment  to  divers  ufcs,  and 
makes  no  livety,  and  ^fter  by  his  will  devifcs  the  land  to  fuch 
p::fon5  and  :n  fuch  manner  as  he  appointed  by  his  deed  of  fcoff- 
ment,  it  was  a.  good  devifc  of  the  land.  But  they  all  held,  that  a 
xvillcarmot  refer  to  wgrds  only  without  writing,  but  it  ought  to 
be  a  will  ill  writing  for  all  ;  and  therefore  there  caiinot  beany 
averment  to  add  ahy  thing  thereto  by  words  dehor Si  rior  to  abridge 
it  by  a  condition  added  thereto  by  words. 

Second  LYi  They  held,  that  rhefe  being  rent-charges  by  tlie  a  fum  in  grofs^ 
will;  and  the  condition  being  to  pay  them  according  to  the  intent  and  coiiatc/iitd 
of  the  writings,  it  wants  a  demand  ;  forotherwife  the  eflate  would  *''®  tiil-of  the 
not  be  defeated  (for  it  is  payable  in  nature  of  a  rent,  arid  not  as  a  wl^jollt^d**^** 
collateral  fum)  ;  and  therefore  it  is  demandablc,  as  14.  £J-.v.  4.  mind. 

and  22:  H^tt.  6i  Poit.  425. 

5.  Co.  55.     Cm.  VM.  68^.     Co.  Lit.  210.     Dougl.  4S3.  n^Ui 

Thirdly,  All  the  juftices,  except  Popham,  held,  that  this  a  condlMoiv, 
condition  extended  to  the  heir  of  the  heir  of  the  devifor,  and  f o  "  ifmy /f/rc^d 
to  every  heir,  becaufe  it  is  mmen  cbJU^lvum  ;  and  he  is  to  be  tied  to  "  ^-^^  P^T  ^"^'' 


IT  the  payment  during  their  lives*     Kut  Popham  doubted  there-  ^^^^^^ ^'*^^''- 
f^fJ.Kcaiifc  the  words  are,  "  that  his  fon  and  heir  (honid  not  have  '  ^^'\  ^^^* 
»i.:  mcddlinc:  ;"  fo  it  extends  to  him  only  in  words  :  and  the  in-  ^^2'  u^l'i.    - 
tiatlhall  not  be  Itittcatd  n\  a  condition.  i:j.o.  car.  7-. 

Co.  Lit.  I53; 
FoVRTHLV,  It  was  refolved  bv  all  THnCoUKT,that  although  where  an  cHnt* 

J'cfaid  fums  were  not  rents  out  of  the  lands,  nor  payable  by  the  i$uponcor.d> 
iiclr  withbilr  demand  (becaufe  he  was  privy  to  the  condition),  vet  ^'^^'  ^^  *'^  ^'^''* 
(^k.  ^':phfr  AfcIiKrrx  the  you:i[;cr  fon   had  not   any  title;  becaufe  ^"^^^ ''^^"^'^^^J' 
there  ou'^ht  to  be  default  in  the  heir,  ?nd  aifo  in  the  executors,  before  j|,g  ccnd!tlrn 
tlic  youngeft  foi;i  eould  enter:  and  Uierc  cannot  be  any  defaultwiiirot  be  bro- . 

ken  if  the  rent 
« i^3t  demanded,     rca.4-5.     Co.  Lit.  20I.     x.  Roll.  Ab.  458.    Hob.  331.  Moor, 408.    7.  Co.  aS. 

Clio.  JAC.  L  in 
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Mociwivf    in  the  executors  for  non-payincnt,  until  notice  fee  given  to  them 

^i^       of  the  non-payment  by  the  heir»  whereof  they  c^not  by  any  in- 

M9«fi.»mi.    i^pdflj^nt  live  cognizance  without  expreis  notice  given,  anJ 

S.  c«.  93.,       xj^fix,  lies  in  the  cognnzance  of  him  who  is  to  receive  it :  wherefore 

Mmf wS^^''   '*^  rt«>tice  bfcing  foood  to  he  given'  to  the  exeevitor,  wd  tliat  there 

^4  eH^  819.  ^^  ^  defkttlt  after,  there  if&  not  aeny  condition  broken*  fo  as  the 

I>«ufi^)i3^6.  younger  brother  mfght  errtcr  to  take  advant^ ;  wherefore  his 

entry  i£  iirot  cohgeable^    And  it  was  thereupon  rcfcxnbled  to  the 

eafcs,  8.  Edw.  4.  pL  i*  where  notice  ought  to  be  given  of  an  ar^ 

jbitrameht/  although  the  obligee  himfeit  be  the  arbitratort  an^ 

19.  Edw*  3.  "  lyarremty  of  Charter s^^  that  although  one  recovers 

rn  a  warraniia  cbarta  fro  loco  et  temporif  yet  if  he  be  afterwards  Am- 

pleaded  in  an  action  wherein  he  may  roQchy  he  ought  to  vouch  ^ 

and  if  bs  doth  not,   he  ougiit  to  give  notice     Fidt  5.  Co^  1 13#  b. 

Mallorie^sr  Cafe  ;  that  bargainee  of  a  reVerfion  fhall  not  take  ad van- 

^a^  of  a  condition  annexed  to  a  leaie  for  the  {^yment  of  rent, 

without  notice  given  of  the  grant,  aiithougb  the  veverfioUr  bein  him» 

And  upon  tliis  point  principally  it  was  refolvodfor  theplalntiffl 

d-a  ^^}^^'  Sui'  AN  EXCEPTION  was  taken,  becaufe  the  Kfe  of  Brunei,  wh^ 
ceflkry  drTuro-  ^^  tenant  for  life,  and  the  kflbr  in  thi*  adion,  was  dot  found  , 
ihinccs  ihaii  '  ^nd  then  it  doth  not  appear  tliat  the  plaintiff  had  Utk^-^^AdiMial/o-' 
be  intended,  catur ;  for  it  fhail  not  be  intended  that  Ihe  is  dead,  unlefs  it  had 
Ante,  64«  111'  been  found  :  and  in  a  fpecial  vcrdift  all.  neccflEtry  circuinilance^ 
^J'  ^    fliall  be  intended*  unlefs  It  be  found  to  tlii^  coutidr w 

Moor,  167,268.  "* 

9.  Co.  51.  Cto,  Car.  491.    a.  Lev.S6.     Lvt.  iisi. 

Bf  2Z.  Jm.  I.  c.  i3»  nojod^menc  itall  peribns,  fat  as  upoft  caminafloM  ihe  fai^ 
hv  fis^ytd  or  revcrfed  for  liek  of  any  aver-  perfoif  bt-  proved  C6  be  in  life.  See  all# 
ment  of  any  life  or  lives  of  any  perlon  or     4*  &  5*  Ann.  %,  i6> 

An  cjodiMDt  S£CONl>LY,  It  was  Rioved,  that  an  ejeflment  lies  not  of  a  pif^ 
will  not  liefor  cary  i  and  it  cloth  not  appear  in  what  viU  the  piscary  is,  and  da*' 
^jfri/corjF.  mages  are  entirely  given.— The  Court  as  td  this  point  wa» 
Vo^ico.  doubtful ;  but  to  avoid  queftion fheiein,  the  plaintiff  rekafed  his 
i.RoUAb.784.  damages  totally,  and  his  a£iion  qtioad  the  pilcary,  and  had  his 
Ydv.  143'.  '  judgment  for  the  reiidue  (,ah  The  like  Judgment  was  given  this 
60.  Ui.  5.  Term  in  another  a£Hon  concerning  the  feme  title,  where  the  fame* 
«.  Mod.  277.     fpecia)  verdift  was  fbuncf,  between  FntchvUe  v.  MoJimux ;  but  none 

Oougi.  305.  of  thefe  exceptions  were  taken  therein.  Wherefiire  it  was  adjudg- 
2.  ier«Rep.  II.      ,  r      .«        •■  •    ^•ir  •*      ^ 

See  the  point  Cd  hW  tflC  piaintltt- 

«<ijudl^  <"^  ^  ^'^^  of  eKTOTf  Cro.  Car,  492.  SeeaJftx  f#  Lev.  2*2.  altrf  SM.  4X6*  that  it  will  not  lie  df 
fmnna^U.  ^^^  ^^  ^  ^^  ^^  ^  ,^  ||00^  ^^^  ^^^    ^^  ^HlO.  z%.    ^4  LcoOv  isS.  Style,  30^ 

Ca^e  5.  Parry  agaiitjl  Dale, 

^fickmelmai  Term,  z.  Jac.  i .  Jia/l  « 
XfanaaiontM  TAEBT  upon  atn  obUgation  de  ^ingentis  fibris.  The  defendant 
^oH^hc  on  a  A>  demanded  j^er  of  the  obligation,  which  was  entered  /«  hit€ 
-°^JLllv)!!''  ^^^  •  NOVERiNT  univerfi  per  nos  Wilham  Dale,  Wc.  uneri  et 
»iid  oii«»rr  it*  firmtter  obltgari  ThomA  PALfay  in  quetnquegenth  llbris  folvend.^c. 
appears  (o  be  The  condition  was,  V/htre^s  J^hn  SwinnertM  had  a  icafc  ol  the 
••  ^Mtrnjiffftn'  cuftoms  of  wintfs,  whereof  tkc  obligor  had  an  intereft,  &c.  if  the 
^m.-thcde-  plaintiff  ihould  have  the  thofety,  that  then,  &c.  The  defendant 
rnMnd^/^ood  plcadcd^an  affignment  of  the  Icafe  in  bar  ;  but  in  fuch  manner. 

fttbi\aijtially»uid.  -^Poft.  190-  I03.  a6i.  190. 603.  607.  1.  RolL  Ab.'  146.     YeW,  95.      Hob.  1 16.  no 
lA  C««  133.     Cro.EJi*.S$d*    Cro.C4r.4s7-    Salk.46^  5.M9d.Z7S.     Ld.Raym.^j5.  Cowp.i?*! 

Ihac 
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that  the  Court  held  it  to  be  infofficicnt ;  and  the  piaintifF<icmUt-      l>At»Y 

ring  thereupon^  he  prayed  his  judgments    Bui  it  was  moved  for       ^r*'**^ 

the  defendant,  that  the  plaintiff  had  declared  upon  a  bond,  and  the         - '''' 

bond  whereuDon  he  intended  to  declare  being  Entered  in  bac  vtrbay  4-  ^wn*  Wj. 

appeared  to  be  variant ;  for  qumquigtmi  \%  not  fenfibltt  nor  is  J^^' ,  -.^ 

ftingeiuh^  as  is  pretended  ;  for  it  is  not  any  tirord  at  all,  anid  not     "' 

like  to  9.  Hen.  6.  pL  7.   where  an  obligSition  of  "  wipriti'\  for 

''  viginti  Ubris*'  is  held  to  be  good  ;   for  ♦•  wt^"  is' but  two  linglc 

"  v\  fo  it  is  good  enough :  and  the  cafe  of  fValtct  V.  Pigot^ 

Moa-j  645.  which  Williams,  ^i^/Vr,  enforced  much  to  be  all  one 

with  this  cafe>  was  anfwered,  that  they  are  not  al'kc ;  for  there  it 

»  '*  fe^tuag^nta^  for  ^^ Jeftingtnta^^^  which  is  all  onC;  iov  ^' ftptutt"^ 

i«aJwajrs  takcrt  fcr  ^^  fipum!'  and  *^  genta'*  dat  fcmper  •*  centum^'^ 

fe  it  is  good  in  proper  Signification  :  and  there  the  condition  was 

for  the  payment  of  live  hundred  pounds ;  whereby  it  appears  to  the 

Court  that  the  penalty  was  more ;  but  here  the  condition  is  to  do 

^  collateral  %Bt ;  fo  it  doth  not  Ihew  the  expofition  of  the  bond :  and 

**  «'*  ii  always  variant  from  *♦«,"  and  feveral  letters,  and  cannot 

Ibc  expounded  all  as  ont ;  as  2.  Hen^  4.  pi,  8.  and  14.  jijife^  in  a  writ 

of  affife,  viiUre  tekenentum  illud pro  TSKEMEKTtJM  was  good 

enough  there  ;  and  the  reafon  was,becaufe  in  the  writ  part  of  the 

writ  was  good,  and  that  which  came  after  was  but  a  mifprifion  o( 

the  clerk,  which  Ihall  not  make  it  vicious ;  but  where  the  word  is 

infenfibky  and  hath  not  any  other  thing  to  expound  it|  it  cannot  *' 

be  good. —Wherefore  by  all  the  Court,  except  Williams, 

wbi  much  oppoled  it,  it  was  refolved,  that  the  declaration  was 

variant,  and  die  obligation  ill  in  fubftance  ;  and  therefbrb  adjudged 

for  the  defendant  {a)* 

(«)  A  writ  of  error  was  bh>ught  Upon  ended  bf  the  medUtion  of  the  Judges,  «kt 

tlii  iodgmeot,  aiuf  thequeAuMiy  during  the  )ool.  S*v^n  hy  •rdtr  to  pAUft r,  and  general 

coQrTe  of  rhroe  jFcara^  was  many  timet  dt«  releafea  figncdi  <*  for  mxTdf,**  fays  Loan 

bated,  and  every  preecdent  produced  ;  but  Hob  Aft  t,  **  and  nioA  of  the  Judges,  were  of 

is  Eiflcr  Tcim»  i4«  Jac,  i.  the  cabfe  waa  opioioothebood  was  good  lbr566L*'dbUit9» 

Bagfliawe  againft  Cowards  C^u  |. 

mUfj  Term,,  3*  Jac,  1.     Roll  lOjQ. 

T^RES^ASS ;  for  that  on  the  i4th  of  Olivier,  a.  Jac.  i.  he  too\i'fn!C(^  fop 

and  carried  away  a  gelding  of  the  price  of  five  pounds.    The^|fJ?K  »^y,* 
defendant  juftifies  as  the  king's  bailiff  of  the  manor  6\ Eaft-Langm^  ^"^^^t^ 
within  the  duchy  of  Lancajler  -,  for  that  he  had  waift  atnd  eftrays  good  m  •  ge- 
tbere,  and  took  that  gelding  there  coming  in  as  an  eftray,  and  kept  neraudemurref* 
and  detained  him  as  an  eftray,  uhtil  afterwards  the  pji^intlff  tetook  ^"^  '3o- 
and  rcfcizcd  him,  qit^  eft  udem  cgttip  et  abdueih^  ^c^     The  platntifF  ^^'  ^^'  , 
Kplies^  that  the  defendant  feized  him  the  JAtli  O^^ttr^  2*  Ttf^  t*  >•  RolK  aW^ 
and  that  the  defendant  ptftta,  16th  Oiftbtr,  a.  y4fc.  u  and  before  his  ^n-  ^^ 
refeizuie,  laboured  thj?  (aid  gfeWing»  riding  upon  him  and  drawing' ^^^^'^'^jw* 
^th  him,  whereby  he  was  much  damnified.  Et  b^c^  Uc    The  de*  i.Lei^^^o.cwu 
feidint  hereupon  demurred,  becaufe  it  was  a  departure  from  the  Ld.Kay.76.Vao* 
declaration ;  for  in  that  he  brought  hkaflion  for  the  taking  amcay 
of  his  gelding  of  the  pritt  of  five  pounds :  that  imports  he  never  had 
^  again ;  and  where  he  hath  nis  griding  again,  the'  mle  in  the 
%i/^«^»  97*  is*  that  he  Ihall  not  fay  pretn.'^Sed  nfh  ^nratur :  fpr 
where  he  coonts  in  trefpafi  fretiif  tf r.  it  ia  no  plea  that  he  had  hit 

JU  4  goodt 
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Bacshawi    goods  again  j  for  that  is  only  to  be  given  in  evidence  in  niitigatiort 
a^ninft       of  daiuiagcs:  and  whether  he  faith  prriii,  or  doth  not  fay  it,  is  not 

Coward,  matter  off iibll  a  nce,  Of  material.  Vide  i .  Hen.  ^.  pi  15.  ii.if-f//.4- 
pL  2.  5.  licit..  (),  pL  J. 
In  ircfpafs  for  Seconi>lv,  It  vi^a5  alledgcd,  that  this  is  a  departure  :  for  now 
t.ikin^  and  car-  [^  appears  that  the  firft  feizure  wag  lawful,  and  he  brnigs  the  aftion 
geidfnff*  if  ilie  ^"^  ^"^  abufc,  which  is  matter  fubfcquent  at  another  day  ;  fo  he 
defendant  juf-  ought  to  havc  brought  tlic  aition^for  thc  forty  ifhcdidany,  for 
tifyasforan  tlie  ofFcncc  thelaft  dir\',  and  not  for  the  taking,  &c. ;  therefore  the 
eiiray,  a  rcpii-  replication  doth  not  maintain  the  declaration  for  the  trpfrafe  al- 
«uon  that  the  i^j  J  ^i^g  flj.^^  J  ^If^  ^]^^  ^^^  f  ^,jp  ^^^j^^  Ij  ^^,^^  Q^  ^i^i, 
defendant  ufca  ^.  .         .  •'        ,     .  ''i*       •  r       x  •    ^   '      '  r       ^• 

tiicgcidinjis  ^^  drawing  in  acftrt,  bcnig  proper  Icrvices  for  him,  is  no  cauie  ot 
roiadeparturejaftion ;  bccaufc  lic  who  hath  property  may  ufc  it,  fo  as  he  doth 
tor  he  is  thereby  not  mifufc  it :  and  he  who  hath  an  cftray  may  for  that  caufc  ufe 
'I'f^^^l^  ^-^^^  ^*"^  *  ^^^  ^^*^'^  "^^  "^"^  ^^^  demand  any  thing  for  the  meat  of  fucli 
Poft.'^  ^-oT  '^'  an  cftiay.  But  a  diftrcfs  may  not  be  ufed,  bccaufe  he  hath  it  by 
..  Jaw  only  as  a  gage  :  and  this  cafe  is  not  like  to  the  abufing  of  a 
Co.  W\  ^'^^^^^^9  ^1*  t^ic  exceeding  of  an  authority  in  law;  for  there  Iref- 
Ydv.\;6.'  '  F'"'^^  li"S  ah  'trjilo  {a)^  as  21.  Edvj.  7.  pL  22.  33.  Hen.  6.  pi.  26. 
1.  RciLAb.  5.  11.  //.'//.. 4.  pL  75.  5.  Hen.  "j.pL  10.  10.  r.dw.^,  pLz.  But  he 
2.Roii.Ab.s6i.  \vho  abafctli  an  authority  bifa'a  is  not  punilhablc  in  trefpafs,  but 
i.Sa:k.22i,i22.  ]^y  :ialon  on  the  cafe,  for  excccJir.s:  th^  authority  given  him  ;  as 

Ld.  Ray.  76.       ^'  lUllc^X.  pi.J^.       12.  EdlV,  4.  ^/.  b.       l%.j:dlL\^.  p/.2y.     21.  £^^.4. 

?..  VY^ir.  -^13.-  pL  75.  :•  and  the  abufe  of  tiic  cllray  (I'.c  having  a  j>ropcrty)  is  the 
:.  Will'.  20.  c.iuic  of  the  acfrjon  upon  the  cafe ;  fo  this  :ift  rjii  17  ei  ann/slics  not. 
*^^J'P^/^'"-  — iJuD  ALL  TUT.  Coi'!<.T  (PoPHAM  ahfeiiu)  held,  that  there  is  not 
v/a'ts  I'Tcrm  '^^■-'  differcpxc  betwixt  this  cafe  and  the  cafe  of  a  diilrcfs  ;  for  he 
)\ep.  izJin"  ^'^^b  it  hv  a;:tliority  in  law,  wherefore  he  is  punilhablc  for  the 
r-'iai.  a,bu!c  by  tiefp«;ii  as  atrefpalfer  ub  initio. 

A  ({-\f  Iiorfe  A: : 0  TriF.Y  ALL  HFLD,  lh;^t  tliis  ufingof  t!ic  cftray  was  an  abnfc 
t.  ••:•■.  ri;^n.!^s  thereof ;.  f'>r  it  is  not  lav; Ail  for  any  to  ufe  it  in  any  manner,  un- 
■^'yV^  ^^*""^^'  ^^"^^  -i"  ^^^^  <-'^  ncTctnty,  and  for  i\\z  benefit  of  the  owner,  as  to  milk 
r.u'.:ii-ivine,  bccanfc  Dthcrwifc  rlicy  wov.lJ  be  fpoilcd  ;  and  fo  of 
^  1''^%!*"'  tiie like  :  but  to  ufc  U'lh-ay  horfc  by  ridin?  or  drawing;  is  tortious. 
I.  Roll.  <\br.  Jiitho;:^h  it  v;cre  alkdgcd,  tliit  ti.e  common  conrle  is  to  ufe  llray 
('->  S70.        •hoi  fcs  wirh  Vti^hs  abo-.^t  their  ncclrs.    'Tjut  tjii:  Court  held  it  to 

r.  Sui.  4a-.      l)j  an  abufc.     W'herciorc  tlicy  aJjuJ.L'cd  it  for  the  plaintifF. 
N\>y,  ,1,.  /      J     ^  i 

I.  u*on.  ;2v-.  Owen,  46.  yclv.96.  S^Ik.  248.  3.  Con.  Divj.  1:2.  i.  Vctn.  37.  6.  Mod.2i(^ 
i^lTl.  Cvtiu  i(^G.    5,  Com.  Dig.  (ioj. 

(rt)  See  II.  Geo.  2.  c.  f^,  as  to  a  d»f-     to  dlfwr^fi    for   non-payment    of    poor'* 
\ic(k  iof ,  9tm  \  aikl  17. 'Geo.  2.  c.  3S.  at     -r^^wo, 

'^'^^''  7-  •     '     Fawcet's  Cafe. 

jrrt<>irut!<j;i  be  T^AWCET  was  indicicd  upon  ilur  ftatnte  of  S.  Hin.  6.  c.  g.  for 
a-jirarded  rpon  1  forciI)iy  entcrinc;  into  the  redory  of  Homcafilc,  and  thereof 
clJo'clN^^^mry,  ^i^i^i'^S  ''^'^  /v/Z'^p  cf  Car'nflc.  The  forcible  entry  was  before  the 
acd  Tiitkr.g  '  ^^^'^Ic  of  the  lall  pardon,  and  he  tendered  a  travcvfc  to  the  indift- 
j  -rfiuns  the  mtiit ;  and  after  a  v  nitre  facias  awarded  and  returned,  and  a  diftrin- 
Krcv,  :;i"  H*-  ^.{^  \\\A\  a  uiji prjuSy  tiie  pardon  cnne,  which  difcharged  the  line 
ft.r.4.rcMirc»i  j-^^.  j^^^.  j^|,  /  \'v  hereupon  it  v.  as  moved,  that  the  trial  ouch  t  to 
ccc^  upin  a  *^  r^aycci ,  iSx  there  ought  not  to  be  any  further  procecwngs 
truv^tk  to  die  imidiaenc,  to  obtain  reitiiution,     Ydv.  4^^.99.     Cro.  Car.  32.47.449.  . 

-     .  tlxcreupon . 
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Thcr^ypon  ;  for  it  being  the  king's  fuit,  is  difcliargcd  by  his  general     Fawcft's. 
pardon.     But  it  wa*?  ihewn  to  the  Court,  that  the-  party  indicted  was         Case. 
(vjUcJ  from  ;:is  poilciiion  by  colour  of  this  indidlment,  it  being  fall'j ;  5^^.:j  ^^^ 
tlic  vyrit  c:  i  jllitution  being  awarded  upon  it:  wherefore  he  pravcd  Cro.  hliz.  31..    ".y 
tlut  lit-  might  proceed,  r,ud  he  \v*ould  rclinquiili  zny  beiiefu  of  the  Co  iMt.  157. 
p?j/f^n  ;   for  he  h:id  not  any  other  means  to  be  reilored  to  his  pof-  Lfi.Ravm.  4?!. 
kTn.n  ;  and  it  was  not  leafon  that  t'ne  g'ri>eral  pardon  rtiould  pre- *\*^'^^^     '^ 
juiice. 

FtxrEP,.  and  Ta'N'Fikld  were  of  opinion,  that  it  appearing 
here  upon  record  that  his  polTcflion  was  taken  away  by  a  writ 
of  rcflitution  upon  this  indiftment,  it  is  reafon  helhould  proceed 
upon  the  ilTiie  Joined  before  the  pardon  to  be  rcftored  to  his  pof- 
ll'Son  ;  for  which  othcr^vife  he  had  not  any  remedy. 

But  Williams  and  Y/lverton  {abfente  Popham)  held,  that 
there  ou.:^!:t  not  to  be  a'ly  piocecdings  upon  this  indi£tn)ent,  tiic 
otTencr  being  pudoned  by  the  general  pardon,  whereof  they  arc  to 
take  notice,  and  tl«c  party  cannot  proceed  to  hfive  reftitution  ^ 
when,  if  it  fiiould  pafs  agninft  him,  the  king  fliould  not  liavc  the  - 
benefit  of  any  fine. 

Williams  faid,  it  was  fo  refoived  in  this  court  upon  con- 
ference with  all  the  Judges  oi  EnvrUifid^  bv  exprefs  command  from 
the  queen,  in  a  cafe  of  Lord  Stafford  v.  Sir  Thomas  Thynn:  and  it 
was  commanded  to  make  fcarch  for  that  precedent,  but  there  could 
not  any  fuch  be  found. — Afterwards  being  moved  again, 

Yelverton'  faid,  thev  liad  conferred  with  all  the  Judges  in 
^rjcants-Irm^  in  Fleft-ftrect ;  wiio  held,  \s\t\\  the  ofTcnce  being 
pardoned  tliere  ought  not  to  beany  proceeding  to  have  rcrtitution. 
—Wherefore,  by  the  ruleof  the  Court,  it  was  ordered  to  bcllaycd. 


Genntngs  agc'nift  Markham.  Casrs. 


D 


EBT  upon  an  oMigation,     The  condition  v.ms  to  pcrf)rm  an  An  awnrJ  thit 
arbitrament.    The  defendant  pkad-::!,  nnlhtmfccerur.t  (rrhlir'.um.  one  party  (houW 
The  plaintiff  Ihews  the  arbitrament,  v''z,  that  thcv  aw^ardcd   the  P^^  °"ij^? 
defendant  lliould  pay  fnper  viccfimum  i>r':n]uni  dlnn  Ma'ij  tunc  pre  x'lmt  ^\u^'^nl\Syit 
Iquoitetn  twenty  pounds  to  the  plaintiff;  and    that  the  plaintiff  the  other  party 
AvjVr  prard}S!i0n  frimnm  diem  Ma'i}  Ihould  re  1  cafe  to   the  defendant  ft^ould  rclcafe 
wll  his  right  in  luch  copyhold  immediately  upon  the  faid  pavmcnt ;  ^^^  ^^^  '**^ 
and  aliedf^eth  the  hrcac-li,  an: d  licet   he  was  ready  to  make  ihc  re--^'^'"^!  ^^ '^' . 
iea'.e,  that  the  other  had  not  paid  the  twenty  pounas  accordnig  to  is  vcid,  ' 

the  faid  arbitrament.  Poa.  153. 

It  was  thereupon  demurred;  f  r  it  w?.5  moved,    that  In  regard  » ''o.'l.Ab.  254.. 
the  releafe  wa^  to  be  made  upon  the  fore(:'id  full  day  of  A:a\\  and  ^'^^^•^7- 
there  was  not  any  fuch  dav  (fo  it  is  infcnfiblc),   the  arbitrament  sk'^' 6-^^' 
thcieupcn  is  void,  it  being  the  confederation  of  the  payment ;   the  tsatk.  ^ol'   ••  * ' 
payment  need  not  to  benmde,  but  is  void  in  all.  .    t.i.  .'^.ay.  f'*4. 

The  whole  Court  was  of  that  opinion  :  for  the  rccompence  *'^'  '^^^'P^'^y 
in  the  arbitrament  ou^ht  to  be  equal  and  reciprocal  ;  and  if  it  be  ^^^*  -•  ^ 

»oi4  op  tlie  one  part,  it  is  void  for  all — Scd  adjournatur* 

L  3  Corayn 


ts$  Hilary  Term,  4.  Jac.  x.    In  B,  R. 

<5A»t  f.  Comyn  againft  Kynct9. 

Hilary  Tirm,  z.Jacu     Roll  ^^y. 

iki  cjeament  pRKOR  of  ^  judgment  in  Durbam^  in  an  ejeftmtnt  ef  a  cod* 

win  lie  for  «  *-»  mine  in  thc^  parilh  of  Cheftln  in  the'  Street.    The  defendant 

/Tf"T^  ^'  *  iJcaded  not  guilty ;  and  it  was  found  againil  him,  and  judgment 

Ante,,.  given  for  the  plaihtilF. 

Show.  i<4.  '^^^  First  Error  {a)  afligncd was,  Thatan  ejedment  lies  not 

t.  Sj^. 255.  ^^*  coal*mine,  becaufe  it  is  quoddam  proficuumjukyis /•linnt  and  an 

I,  I^ey,  114,  bder*  facias  p^ejfioHim  cannot  be  thercoi. 

Sirs'?!*.  !tlt.  ^'^  "^*  allocatur ;  for  it  is  a  profit  wcU  known,  and  whereof  the 
1.  Sid.  1^1.  J*w  takci  bqn  comufancey  and  therefore  an  cjcftmcut  well  lies  thereof* 
Rttnningtoo,35.  And  Takfield  faid,  it  was  adjudged  in  this  court  in  the  cafe  of 
1.  Bwrr.  133.  Mr,  fVyldy  that  an  cje&ment  lies  ofa  bovUary  of  fait :  and  it  was 
Pougi  305.  cited  to  be  Hkewifc  here  adjudged  betwixt  Xawj/ia  W  fTtlBmst 
1.1  cr.Kep, ,«.  ^^  ^j^  ^^.^^  ^^jj  jj^  ^^^  ^  coal-mine. 

(<^}  For  the  SecoiMi  Er.orafli^iiedy  vidt  Poftv  i6ft 

^*'»  "^  ^ormanvile  againjl  Pope. 

Vidi  Ante^  Page  138. 
Afa^iiiegecf  in  HTHIS  cafc  was  now  moved  again  in  arrcft  of  judgment  \  ^nd  an 
f^'^'^'J)*^^**; .  exception  taken,  which  was  not  uken  before,  vi%,  fi^ufe  it 
inf  in  wh4i  pa^  i'  ^^^  ajledgcd  to  what  parilh  in  London  he  returned,  but  to  London 
ri(h,  i»  bad.  generally  ;  which  is  not  good,  but  it  ought  to  have  been  to  a 
An»c,  %f,  parilh  from  which  a  venue  might  have  been. — And  for  this  caufa 
1  oi>.  3z6. 513.  ^i^j^  ^^^  Cqurt  held  the  declaration  to  be  ill, 
070. 

06.  Lit.  125.3.  Cro.  Car.  571.  6.  Co.  14.  9.  Co.  96.  ii.Caft5.  Hob.  76.  S9,  i.  Sid.  17!. 
3.*-*om.Uij.  30.     »•  H*w|c.  P.  C,  166. 

On  a  promireco  To  THE  Seconp  EXCEPTION,  That  iiotice  of  the  time  of  his  re-( 
pay  on  an  ad  turn  was  not  ailedged  to  be  given,  and  therefore  the  monies  are 
tobenoi.e  by  a  j^^t  payable,  Takfield  held,  as  this  cafe,  is,  there  needed  not 
of  ^trmailcc  ^^^  "oticc,  becaufe  the  a&  is  to  be  done  by  a  ftrangc,  and  his 
is  no/ncccfla!ry!  %^^^  of  returq  lics  as  well  in  the  notice  of  the  obligor  as  of  tlie 
Foft.  493.  '  obligee  ;  whcrcfqrethe  obligor  is  at  bis  peril  to  take  notice  thereof, 
Cro  Car  ^^^  ^^  Other  jufticcs  doubted  thereof. 

i.£^olh  Ab.463.    1.  Bulft.  144.   5.C9m.  Dig.  53     Cowp^  622. 

Av«ii»rlaid         To  THE  Thjrd  EXCEPTION,  That  the  veti^e  ought  to  have 
only  iri  a  pari(h  been  from  L^ndpft^  fo  from  the. body  of  the  county,  and  not  fron^ . 
i^UnduAubad.  the  parifh  of  Bow  ;  they  all  hcjd  the  trial,  for  this  caufe,  to  be  ilK 
Cro.  Cm.  so.    t- Wherefore,  Poph am  abfinte^  it  ws^s  adjudged  for  the  defendant. 

Cah  ,r  Edwards  againfi  Oufley. 

Word,  aftion.  A  CTION  FOR  THESE  WORDS  s  m  Jhoij  art  a  witch,  and 
abi«.  xi   «i  I ^jj  pj.Qy^  ^jj^ j^ witch." 

^j  •  ^  ^^'  It  was  moved  in  arrcft  of  judgment,  that  the  aftion  lay  not,  bc- 
>^^^  caufe  it  is  a  thing  fecret  in  the  mind,  and  cannot  be  dif^overed. 

Cra.  Car.sii4.      But  AU  THE  CoURT  held,, that  the  a£tion  well  jay,  efpecially 
ir^iPi<^i.RoiL  the  words  being  fpoken  fiuce  the  ftatute  i.  Jac.  i,  c.  12:  which 
^*f '  ^  ^y     makes  every  witchcraft  fc|onv  (a),     \Vbercfore  it  was  adj>idgcdfop 
Pcft53.*:        the  plaintiff; 
Xn.  Car.  lAi,  314.  raafmi,  as  beipg  foo  geiwrft'i  >n<I  cNrsirig  no  partkular  ad  of  witcherafu 

(•)  This  itarufe  it  now  repealed  by  ^Ikyry,  See  alTo  17.  Geo*  a.  c.  5.  h^ 
9.  Geo.  1.  c.  $.  which  punifhfs  prtttnd{er%  whi^.h  they  ih^U  bo  dpem^fl  rogues  wtA 
H  wiitkert^t,  l^c.  with  Mnr-rUpnoKiK  an|d     va^;(t^od.i« 

Ford's 
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Ford's  Cafe.  Ca»£  h. 

A  N  INDICTMENT  vm  prcfcrrdi  againft  him^tipoii  the  fta-  An  indsammc 
^  tutc  of  8.  Hen.  6,.  c.  9.  that  he  entered  with  force,  and  dif:-  ^^{{^"ovh^l, 
fcifcd  Harlakendery  and  held  him  out  with  force.     The  bill  was  a^'^ihaf  the 
found  as  to  the  detainment  witk  force{a),  and  thereupon  reftitution  enn7  was 
»•«  awarded.    The  indiAment  being  remo\'cd,  and  all  this  rtiatter  peaccjibi*. 
appearing,  it  was  now  moved  that  this  indiftment  was  ill,  becaafe  An^«»  i3- 
it  15  not  found  that  he  entered  peaceably,  as  it  ought,  according  ^-  ^***  *57* 
to  die  words  W  the  ftatitc— And  alj,  th«  Coukt  was  of  that  ,.*sJ;,^^.  ^,^ 

i.Hawk.  15!, 

It  was  then  praved  ^o  have  re-nsflitution ;  b^t  it  was  moved  Where  an  in« 
that  it  IhoHld  be  ftayed,  becaufe  it  is  onljr  matter  in  thedifcretion  *^^*  ^ 
of  the  Court ;   and  it  appears  that  the  int^pnt  of  the  jury  was  ^'^hurieS-. 
not  to  lind  a  diflcifin  ;  and  if  re -reftitution  fhould  bo  had,  ^^^  tution'hai  bceii 
EarUf  Oxfwd^  who  is  in  ward  to  the  king*  as  to  have  the  bene*  had,  is  ^oaihe4| 
fit  thereof;  and  then  Harlakendtr^  who  had  been  thirty  years  in  rcreftitutioo 
poflcffion,  Ihould  be  iniinitely  delayed  and  kept  out  of  poi&ffion.  ^^^1 
— B«t  yet,  being  but  to  make  re-reftitutioa  after  an  ill  reftitution,  ^^^  ^g^ 
PoPHAM,  Williams,  and  Takfibld,  held  it  to  be  reafonaUe,  b.r.H.  174. 
tnd  awarded  it,   againft  tlie  opinion  of  Fevn^r  ^nd  Y^^*  ^^^s^  474^ 
uaTox. 

.(«}  See  a.  Hawk.  F.  C.  300.  a«d  Cowp.  315. 

Lord  Darcy  againfi  Page.  Cah  13, 

Trinity  Term^  4.  Jac.  1.    Rdl  I96j^ 

VALORE  MARITAGIL    The  defendant  tendered  a  traverfe  tn  what  cafe 

upon  the  tender  of  marriage  alledgcd  in  the  count.    It  was  Jj*  *'  !°*^r.^ 
thereupon  demurred;  and  after  argument  at  tlie  bar  adjudged,  ^^^^^  ** 
that  the  tender  was  not  traverfablc  in  this  aft  ion  :  for  maritapum  Ante,  66.' 
^  mer9  jure  prrtinet  domino  \  and  if  the  tender  fhould  be  of  UCCcf-Q^  j-^^       ^ 
fey^tbe  lord  might  be  de&ated  of  the  marrij^  ;  as  if  one  take  5.  co.  jJn' 
ii  infant,  and  go  with  him  beyond  tlie  feas  ;  or  if  he  effoip^  him-  Cr©,  Eiiz.  503, 
fcif  to  jplaces   unknown,  tic.  and    in  valore  maritagn  upon  the  5- Co.  127.4. 
^th  oi  the  heir,  the  executor  fliall  not  be  charged.— But  W  ar- 
BEKTON  faid,  that  for  an  heir  female,  becaufe  the  lord  hath  two 
years  after  her  age  of  fourteen  years  to  make  tender  of  marriage, 
^  tender  is  traver£41e.— 'Wherefore  it  was  adjudged  for  th^ 
pbintiff. 

By  11.  Car.  a.  c  14.  the ^^a/tr  mariiagUlM  aboliflicd* 

Anonymous.  CA.«t4, 

E^er  Term,  4.  Jac.  1.    Roll  ^i^. 

nOWER.  The  tenant  pleads  a  rcleafe  of  the  demandant  made  A  rtleafe  in 

to  fuch  a  tenant  in  poffeffione  tencmentorum  pradiiiorum  exlflcnt.  ^^'*''^^  wiihout 
•-And  becaufe  he  doth  notfay  that  he  was  tcncns  liberi  tencmenti^  it  ^^]"^  ,('*'^''- *' 
*»hdd  to  bp  no  plea,  %nd  adjudged  for  tlie  demandant.  is  bad!'**"*' 

Co.  Lit.  a 66.  a.     a.  Bae.  Abr.  14a.     Qo^p.  59^. 
1^  4  Stead 
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^Atf  15.  Stead  a^ij'pf/l  Moon. 

Michaelmas  Term 9    l.Jac.l.     Hell  I ^o. 

irooe  dbHror  p)EBT  ON  A  BOND..  The  -defendant:  p'cadcd  non  efl  fsc^ 
aJooe^he  Gied^  1^  ^^^^^  Tlie  jury  fouud  ^  fpccial  verdl9,  f.!iding  the  bill  ii 
he  ciniior  ukc*  '•^'^^  "z^^A-Z^rt  ;  whereby  it  appeared,  tliat  the  defendant  and  one  Jzhii 
»<{\irA..%c  of  it  Smkh  fcalcd  and  delivered  the  bond^  and  were  jvointly  obliged; 
on'*««A</>/a^-  and  tl^c  laid  Js/yn  Smith  is  yet  ahve. — And  it  was  adjudged  withr 
*'  '*y'»"  ^'*'^      out  argujneat  for  the  plaintiff. 

t*ic  m«itier  in  abatement.  Cn,  Lit.  a?3.  a.  5.  Oo.  ^19,  2.  9.  Co,  |ie.  Dyer,  50.112.  16?, 
Hob.127.  Ptpli.  f6i.     Ytnt.  34.  76.  135.     i.'Saund.  iqi.     3.  Bac.  Abr.  69S.     1.  HI,  Rep.  950. 


c*«*  «^-  Smith  agalnft  Gatewood. 

Trinity  Terniy  3.  ^flf.  I.     Roll  191. 

Inh,,blt3nts.  nrRESPABS  in  a  plape  called  Horfington  Holms.  The  defendant 
wuici's  ihcy  be  ^  julHfies,  for  that  Stixwold  is  an  ancient  v\\\  adjoining  to  the 
i-icorpcrated,  pj^^^  WHERE,  ^c.  and  that  wiihin  tlie  faid  vill  is,  and  tima 
frfiivrtohave  ^^'^'^''^0^  ^  ^'  ^^^^^^  been  luch  a  cuiloin ;  that  every  inhabitant 
piijrii  in»no>  within  any  ancient  meffu age  within  the  faid  vill,  by  reafon  of 
thefs  foil,  but  his  conunorancy  therein,  iiath  had  common  in  the  place  where, 
cn!y  in  matterifor  ail  his  great 'bcafts,  at  all  times  of  the  year,  1^l\  \  and  fo  juU 
YiXslC^d^  tiiifs  as  an  inhabitant.  And  it  was  thereupon  demurred,  Whe- 
^  thcr  fucli  a  prefcription  and  ufage  in  a  vill  for  the  inhabitant? 
Cro  C-r^Ai  ^^^  common  and  matter  of  prclit  be  good  ? 
codb'  ^^^'  After  argument  at  bar  and  bench,  it  was  i^esolved,  that  it 

c"!>.  EiV.'  iSo,  ^'^^  ^^^^  good  ;  for  inhabitants,  unJefs  they  be  incorporated,  can- 
I.  Show. J 57.  not  prtfcribe  to  have  profit  in  another's  foil,  but  only  in  matters 
i.  Show.  rr.5.  of  eaftiucnt,  as  in  a  way  or  caufev  to  church,  or  fuch  like:  fo  in 
H  b  "^  fi*^^«  matters  of  difcharge,  as  to  be  difchargtd  of  toll,  or  of  tythes,  or 
i.'^L-/  86  '  ^'^  ^'^^'^  decimandi^  or  tlie  like:  but  to  have  intereft  it  cannot  bej 
J.  SaHc.  3^i.  for  that  ought  to  be  by  perfons  inabled,  who  are  always  to  have 
4.  c.Mi.  uig.  continuance:  for  if  there  fliould  be  lucli  prefcription,  then,  if 
2?i.  4rT.         ijiy  of  the  inhabitants  depart  from  their  ancient  houfcs,  and  the 


WiK  "■  -^^  boufc  continues  cmptv,  the  inheritance  of  the  common  fliould  be 
i.Tcr.Rfp!ic6.  fufpended  ;  which  cannot  be.  Nor  can  fuch  a  common  be  re- 
leafed  ;  for  if  one  inhabitant  fhould  rclcafp,  another  which  fnc- 
ceeded  him  might  claim  it ;  which  is  againft  the  rules  of  law,  that 
an  inheritance  in  a  proik  IhouU  not  be  diiAarged  :  and  bv  fuch 
prefcription  a  muid-fcrv:int  or  child  who  refides  in  the  houfe  is 
faid  to  l>e  an  inhabitant,  and  to  have  the  benefit  of  ihc  common ; 
which  would  be  inconvenient.  Wherefore  they  all  refolved,  tliat 
fuch  a  cuilom  alledged  by  wav  of  ufa^e  (not  otherv.-ife)  is  not 
good;  and  adjudged  it  for  the  plaintiff. — It  was  faid  to  be  io 
refolved  in- 7>/;///v  Term,  33.  Eli%.  Roll /^il»  Laivrcnce  v,  Hull ; 
and  Coke  cited,  thi^t  in  iq.  Hen,  8.  in  Sfclnians  Reports,  it  was 
adjudi^ed  accordingly  in.  this  court.  F:de  7.  Edw.  4.  p!.  lb, 
,  15.   Edw,  4.   pL  29.     18.  ' Edju,  4.   />/.  3.      20.    Edv:,  4.    />/.  10. 

^.  Hal  6.  ^l.  62.     18.  Hot.  o,  pi.  I. 


'ench. 


'i.i'iice. 


o.r  Ed\;ai*d  Fcnncr,  K:,:.  -j 

Sir  Chrillophcr  Yelvcrtoii,  A*;;:  f  ..  ^. 

iS/r  David  VViiiiams,  Kat.  M^ 
iS;r  Lawrence  Tanfield,  Knt, 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  John  Doderldge,  Knt.  Solicitor  General. 


Hennings  agnlnji  Pauchard, 


€Att  u 


r  J^.CTMENT  of  a  Icafc  of  Talbot  of  a  meflnage  in  Saint  Cle-  if  Kveryof  « 
^  ?«/•»**/ pari (h.     It  was  found  by  fpecial  verdift,  T*hat  7rt//<?/,  icafc  for  life 
JOth  '^une^  44.  £//2,  by  indenture  dcmifed  to  Pauchard  the  i2\d  i>abeiulum  u  Hg 
picflmge,  habendum  a  die  indentune  pritdi^  a  ior\\\s  life»  with  letter^*"*'*  **  ""^^^ 
cf  2tt  rney  to  inalfLc  Jivery  i  and  that  ilic  attorney  made  livery  ^ Vbf©qocnt^" 

*3^7''>»    ^^-  day,  it  ii  void. 

The  qucftion  was,  Whether  this  liverv,  made  after  the  day  of  ""*^^*  *''«  ***«* 
thedate^^^goodornot?  '  ^^^tl'Z^ 

PoPHAM,  Fenner,  and  Williams,  held  it  to  be  void,  be- Po^- 458.  5%- 
canfe  it  was  made  by  attorney  who  had  not  any  fiich  warrant:  ,  Rcll.Ab.829. 
and  PoPHAM  faid,  if  tl^e  deed  had  been  delivered  after  the  day  of  Co.Lit.  4S.  b/ 
ihc  date,  and  then  livery  had  been  made  by  attorney,  it  had  been  Moor,  876. 
v;ell  enough,  and  fo  it  hath  been  adiudced.  '  5,  ^^*  94* 

°  .  JO  ^  Cro.  Eliz.  877. 

Cro.  Car.  94.  3S8.       Ld.  Rayo^.    84.       3.  Com.  Dig.   341.      1.  Wilf,  167.      Cowp.  ^,7,    Powelua 
I'wwerB,  457.  470.  483. 

But  they  held,  forafmuch  as  the  jury  found  that  he  dcmifed  if  a  diica  vcr. 
loth  Jufie^  44.  £7/2'.  by  indenture  of  the  fame  date,  it  is  a  dcmife  dia  w  found, 
at  that  time  ;  and  v.iicn  they  afterwards  find  that  livery  was  made  *  f"b^equcnt 
p^d  7ttA',  that  is  repugnant  and  void.     The  record  alfo  was,  that  ^.^^'^i'TPK^' 

V    ,.  :     '-       1  rv    /      •    //  /•    IV    f.         .  •   1      •        1/'    "•'^'^  mall  be 

tuc  iivcry  was  made  q.'^^Cl  July  eju Idem  r'tn/is  juln,   which   is  alto  rcj.acd  as  fur- 
void,  there  being  no  month  .of  JuU  mentioned  befr»re.     Where-  pluf^gc. 
fore  it  was  adjudged  for  the  plaintiff;  for  thp  defendant  claimed  Ar«ie,  149. 
under  that  Icafe. .  5  Com,  Dig. 

Dougl.  5.  667.     I.  Term  Rep,  3x0. 

Benfon  again/l  Morley.  Cash. 

Michaelmas  Term t  ^^Jac   1.     Roll         . 

A  CTION  FOR  THESE  WOFDS:  "  Thou  haft  robbed  the  a ^a.^ ^^^ ,,^. 
^      *' church,"  innuendo    the  church  of  St.  Jlpl:a7/\    **  and  XhoM**  b  d the cbu^ch^ 
"  i  al  ftolcn  tlie  I'rad  off  from  the  c!:urciu"  inuucndo  the  church  of*'  anjftokn  /.-.»*/ 
•*  ^^Jlfhage  afore'a'idy     The  defendant  pleaded  not  guilty  ;  and  '' ^^""^J^j... 
words.     Afjte,  197.  114.     Port.  231.     Cro.  Car.  418.     §rra.  142.     i.  Com.  Dig.  177. 

nftcr 
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Bkkiow  after  verdiA  for  the  plaintiff,  it  was  moved,  that  the  words  wcr6 
m^TleI  '^^^  adionable ;  for  they  do  not  import  of  thenifclvcs  what  church 
he  robbed,  nor  that  he  robbed  any  material  church  :  for  tlie  rob- 
bing of  the  church  is  oftentimes  fpoken  of  fuch  who  detain  church 
duties,  or  the  like ;  and  it  (hall  not  be  helped  in  the  fubftancc  by 
the  innuendo.  The  pulling  of  lead  alfo  from  a  church,  which  is 
fixed  to  the  freeliold,  is  not  any  felony  in  itfclf.  Wherefore 
the  aAIon  lies  not. 

And  Fenner  and  Williams  were  of  that  opinion  {a).  But 
PoPHAM,  Yelverton,  and  Tanfi^ld,  i  contra  ;  for  the  words 
arc  to  be  taken  according  to  the  common  parlance^^nd  to  be  fpoken 
in  the  word  fei|fe  according  to  common  niiderftandingr  and  there- 
fore when  one  faith, "  Thou  haft  robbed  a  church,"  tliat  is,  in  a 
felonious  manner;  and  the  innuendo  fhews  to  the  Court  what 
church  he  intended.  And  the  addition,  "  and  tliou  haft  pulled 
**  off.the  lead,"  is  a  further  addition ;  and  not  a  Ihewing  wnercin 
the  felony  coniifted  which  he  intended.  And  therefore  Tan- 
field  faid,  there  was  a  difference  where  he  faid,  **  for  ibou  baft^^^ 
and  ••  AND  thwi  baft,  tfr."  Wherefore  it  was  adjudged  for  the 
plaintiff. 

(«)  No\v,  by  4«  Cm.  s.  c.  %%.  it  it  ie«     within  the  veaniiis  of  ths  aft.   i«  HMrib 
lony  to  ital  lead,  ^€.  fixed  to  any  hmldinf ;     P«  C*  ii8. 
and  It  lot  been  adjod^  that  a  eimnh  is 

CASK  3.  Showel  againft  Haman« 

Eeifter  Term,  4,  Jac.  i    R^U 

Word.  aakm.     A  CTION  for  these  WORDS :  "  Thou  baft  been  in  the 
able.  Jr\  u  gjj^i  foy  dealing  of  a  pan/' — It  was  held,  that  tlie  a&iou 

Poft.  147,        ^^jj  i^y^  although  he  doth  not  charge  him  with  any  felony. 

Moor,    401.      Cro  £liz.  134,    Cro.Car.a6S«    ^r^  viV«  i.  RoU.  Abr.  49,    Palm.6i.«M«r«.     i.Coro* 
i)i(.  Ii6.  iSt.     a.Wiir.  301. 

CAf«4.  Brigate  againft  Short. 


vi2.,*^x^t(i\A   nient,  that  this  cjcftraent,  being  alledgcd  to  be  a  year  before  the 
«/«V  ^*\/f«-  '^^^^'  *^  ^^^^  ^'^^  ^'^»  ^^^^  no  judgment  ought  tp  be  given. 


♦«  «/i.;V  \s  ^\nd  Tanfield  was  of  that  opinion  :  for  there  is  not  any 

Ante,  06.         ^"^'^  y^*^  mentioned  of  de  anno  3.  Jacobi  ;  and  fben  tlipre  is  not 
Tow.  31 1. 662,  *"y  year  when  the  ejeAment  was. 

.a.num.  49.         But  Femver,   Williams,  and  Yelvertok,  i  contra  \   be- 

c-t^^Elii'   66  ^^^^^  ^^^  words  are  poflia^  fcdicet  eodcm  21.  die  Ofhh.  and  therefore 

Mod?f  Js     ^^^rc  needed  not  any  year  to  be  mentioned  :  and  the  addition  of 

See  Cartli.  401.  a  year  which  wa3  not  mentioned  before,  and  which  is  repugnani: 

to  that  day  which  was  mentioned,  is  idle,  and  Ihall  be  taken  for 

nuH  ;  et  to  flea  the  fame  day  (hall  be  good  cnougli.     Wlicrcfore  it 

us.',  adjudj^d  for  the  plaintiff, 


EafterTcnn,  5- !•«•«•    InB.  R;  «II 


The  Cafe  of  Lciceftcr  Foreft-  ^*«  $• 

VrOTE-  This  Term  all  the  Jttfticcs  and  Barons  met  at  Serjeants  ^ 
•*'^   Inn  to  confer  of  matters  upon  the  following  quoftions  con^  jlj, 


I  The  twdve 
Jtt^fcf  are  the 

ccmine  tlie  foreft  of  Liiafter^  by  the  king's  cQmIDa^d ;  the  forell  for  matters  of 
being  die  king*s»  in  xight  of  hi$  dutchy  pf  Lancafter.  law, 

3.  iftft.  115.    i.Bi.CQm.u9.*. 

First,  Whether  the  owners  of  woods  in  a  foreft  or  chafe,  in 
the  hands  of  a  fubjed,  may  fell  them  at  their  pleafure  without  li« 
cence,  and  keep  diem  incopptced  as  long  as  they  pleafe  ? 

Secondi,y,  Whether  the  owners  of  land  within  fuch  a  foreft  might 
otd  lodges  for  warrens^  or  make  coneyburro  ws,  or  keep  iheep  there  ? 

Thirdly,  Whether  they  who  aiBrm  that  they  have  parks 
within  fuch  a  foraft  by  charter  or  prefcription,  which  have  lain 
open  for  forty  years  or  more,  may  now  indofe  them,  and  iLeep 
them  indofed  as  parks  ? 

FotJRTHLY,  Whether  deer  coming  out  of  the  foreft  into  foch 
inclofed  grounds  may  be  killed  by  the  owners  of  fuch  grounds } 

And  upon  theic  qo^ions,  thecounfelof  both  parties  being  there, 

A    AmgM  tM    |||t|iK 

First,Thry  Ath  HELP,  that  a  foreft  may  well  be  in  the  hands  je^iotheibraft 
of  a  fubjeift,  and  ihaU  be  ufed  as  a  foreft,  if  the  kin^  giv^  authp-Uwt,  hot  not » 
rity  by  exprefs  words,  foT  the  adminiftration  of  juftiee  ther^  and'^A"*  *nd  both 
for  his  Juftices  to  come  there:  and  if  f«ch  grantee  might  have"*^^J?"'^ 
commiinon  in  fuch  cafes  to  ufe  and  have  officers  of  a  foirft,  then  ^  ^^    *  ^ 
it  ihall  continue  a  foreft  in  the  hands  Qt  t  fubjeft  ;  otherwife,  4.  init  %^\ 
without  fuch  liberties,  it  is  but  a  chafe,  being  in  tb^  hands  of  a  3«i* 
common  perfon.    And  Pofham  laid,  that  he  iMd  (coa  fuch  li*  ^'•^Vj^' 
berties  of  a  foreft  granted  in  tliat  manner.  filTcp.  t//* 

Secondly,  They  all  held,  that  in  fuch  ferefts  or  chafes  ThefrMtwt  of 
(being  :n  the  bands  of  a  common  perfon),  thoft  who  are  owners  « fortil  or  ehMfii 
of  woods  may  cut  them  down  at  tlipir  pleafufr,  without  licence  or  "^*f  ^[  ^ 
view  of  the  torefters,  but  yet  in  fuch  manner  as  they  ought  always  ]^  '^^^ 
to  Ic^vefufficient  vert  for  the  deer  there.  X*^*** 

4,  InA.  a9t.     %  BL  Rq>.  927. 

TH|RDtv»  They  all  h«li>,  that  Aey  may  prefcribe  to  have  waneni  and 
^rrtns,  or  to  keep  Ibeep  in  forefts,  althgugh  they  were  in  the  (heep-waiki  in 
kmg's  hands  ;  but  without  a  fpocial  prefcnption  it  cannot  be :  «he  kinj-i  fo* 
and  in  fuch  cafe  of  prefcription  for  warren,  although  it  had  not  '^  '!^^ 
keen  pftd  fpr  divers  years,  if  he  had  it  by  grant,  or  can  prove  it  ^^^^n^ 
by  prefcripiioQ,  a  non  ufer  is  no  caufe  of  forfeiture  thereof — But  forfeited  by  ••« 
Su  Edward  Coi^e  faid,  it  had  been  adjudged  (a),  that  the  non^tr-^  but  the 
^j^  pf  a  fair  or  market,  or  courts,  or  fuch  hke  liberties,  wherein  ■*"  ">"  ^  '«'"i 
|hc  fubjcds  l^ve  intcreft  for  their  common  profit  or  common  Jj^'^^"^^^^ 
jofticc,  is  caufe  of  feizure  pf  them  ;  but  die  mn  ufer  of  parks  or  caufe^f  focfei. 
barrens,  or  fuch  like,  which  arc  to  the  profit  only  or  pleafure  of  ture,  for  the 
the  owner,  is  not  any  c^ufe  of  their  lofs  or  forfeiture.  And  he  faid,  f«Weat  have  an 
It  was  adjudged  about  18.  Rlix.  in  the  cafe  of  Lord  Hation  in  the  ll^^^hl^^^' 
W's  bench  upon  demurrer,  that  one  might  well  prefcribe  to  cut  Poftf  454.* 
BOWn  his  woods  in  a  fweft,  being  i|i  the  king's  hands.     Which  Co.  Lit. ».  a. 

114.  b« 
4.  IaA.  298.    F.  N.  B,  130     J.  Roll.  Abr.  171.    a.  Inft,  19.    1.  Hawk.P.C«x4. 
{«)  See  Mr.  Harjn^ve'i  ncje  (1 5)  90.  Lit,  1  iS.  '-^ 

fOFHAM 


tS*  EHftcr  Term,  5*-J»c.  u    In  C.  W. 

foPHAM  affirmed  ;  but  faid,  it  was  adjudged  othcrwife  about  tlic 
A  pcrfon  who  fame  time  in  the  exchequer. — Alfo  'they  heJd,  that  if  one  hath  a 
hath  free  war-  warren  by  charter  in  all  his  manor,  he  may  ercft  a  lodge,  or  make 
ma  ^Wtia'T  conyburrows  in  any  place  of  the  manor  at  bis  pleafure ;  bat  if  !>« 
lodge,  or  make  claimsit  by  prefcriptioQ,  he  ought  to  make  the  conyburrows  in  fuch 
bumows   in      places  whcrem  they  have  been  ufed,  and  not  in  others. 

any  part  of  the  manor;   but  if  by  p'  ef^criptkn,  In  tlie  ut'ual  places  only.     4.  ini\  298.     Cro.  CarJ  31T. 

Partu4iki  open  FoURTHLV,  They  held,  that  parks  being  laid  open  to  forcfls  for 
totoreftsmay  be  forty  years,  may  yet  be  indofed  again ;  and  they  may  kill  any  deer 
incioied  again,    ^j^j^.^  ^^^^^  therein. 

• 

Foreft*  and  FiFTHLY,  That  iHclofures  cannofbe  in  forefts  or  chafes,  unlefsr 

chafes  cannot  ^ij;h  low  hedges,  which  may  not  difturb  the  game.  And  although 
^"*^^^*J^^'j^.in(;lofures  have  been  continued  for  forty  years  together,  if  they, 
$ii. "  Chafe'."'    wcrc  iiot  before,  that  they  may  well  be  deftroycd  and  laid  open. 

Case  6.  Sir  Druc  Drurie's  Cafe. 

In  the  Court  cf  Wards, 

If  the  king  "^OTE.  Thi»  Term,  in  the  cafe  of  Sir  Drue  Drarie  for  the 
ercaicd  his  ward  J-^  wardfhip  of  Sir  Robert  Vrwie,  it  was  refolvcd  by  the, 
*  d*/'h  '^^f* Chief  Justices  and  the  Chief  Baron,  that  where  tlic  king 
tk$  ^MMth  ^^^  ^  w  ird  and  granted  it  over,  and  after  the  king  made  the  ward 
hut  not  of  tbt  knig'ht  dwring  his  nonage,  it  was  a  difcharge  ot  the  wardfhip; 
-•^^wir'i  if  it  but  in  fuch  manner  only  as  if  he  now  came  of  full  age.  But  ir 
ibf  d!*^**"bil^'^'  ^^^^  '^°^  difcharge  him  of  the  valtie  of  his  marriage,  or  of  the  for- 
gr^nicd^over  "  /'^"''^  ^  ^i^  marriage^  if  he  had  before  given  caufe  of  forfeiture 
b«t  no  eman-  thcrcot;  for  ttjiey  are  interefts  vefted,  and  as  things  veiled  fhnll  not 
cipatioh  follow,  bc  divcfftcd  \  and  prcfently  by  his  anceftor*s  death,  he  being  within 
cd  his  beinj.'"  age,  and  in  ward,  the  value  of  the  marriage  is  thereb)^  given  to  the 
^k^MH^^"^^  ^^  l^i"g»  a" J  ^y  him  transferred  over  to' the  grantee.  And  although 
the  ward  be  made  knight,  that  makes  him -ywa// of  full  age  as  from 
that  time,  and  to  have  all  privileges  as  one  of  full  age;  whcrc- 
'  fore,  until  his  marriage  fatisfied,  the  grantee  Ihall  hold  the  Jaiul. 
But  at  the  common  law,  before  the  ftatwte  of  jVhrton^  if  the  heir 
in  ward  had  bqen  made  knight,  he  prefcntly  might  have  entered 
upon  his  land  ;  and  the  land  could  not  be  holden  for  the  value  of 
marriage.  But  now  the  lord  at  his  full  age  Ihail  hole!  h^  land 
until  his  marriage  fatisfied;  and  fo  he-  Ihall  do  alth^  ugh  he  bc 
made  knight.  And  tlicy  held,  that  although  the  h  ;r  in  ward 
were  created  a  duke  or  baron,  yet  it  will  not  make  h'm  t  be  out 
of  ward  ;  for  it  is  but  a  dii^aity  to  his  cftatc,  but  doth  n  ^t  enable 
his  pcrfon  to  do  the  fcrvicc  of  knighthood.  And  it  was  alfo  held 
by  them,  tiiat  if  the  heir  within  ago  b-j  made  knight,  although 
he  f;jiisfy  for  the  value  of  the  marriagt,  yet  the  Igrjj  Ihall  hold  it 
until  his  full  age  cf  twenty-one  years, 

By  12.  Car.  a   c.  ^4.  ^m  )ng  other  confc-  of    any   tf-norej    and    all    gifts,     grants, 

-qiter.cesrf  thcfeud^^l  lenorcs,  a!!  wa'.lfhips,  cliais'Js    incident  o;  .^rirtn^r  thtrc/ronij  arc 

livciici,  uiimer  ft  itins,  ou/»cr-k.ma*r.s,  v:»-  t  iken  away,  itud  dj.dui^td, 
|utf>  and  forfeit uiei  oi  m^rriHgc^,  by  jt a*b.7 


tbt 


l»oft.  389. 

S.C.  6.C0. 

74- 

l.l4)A.   II. 

Co.  Lit.  Z22 

• 

fiob.  46. 

%.  Roll.  39. 

riovMj.  268. 
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Lord  Buckhurft  ^^^^^hifi^ir  John  Lewfon.    '  casi  ;, 

,  In  the  Court  af  Ifan/s^    ,  , 

|T  was  refolved  by  tlic  two  Cnii?  Justices  and  Chief  Ba-  The  king  (b*\% 
^  Rov,  Whereas  ^/r  fValter  Le-jiffon  f»adc  a  leafc  tar  one  liun-  not  be  prcju- 
<lred  years  for  the  payment  of  his  debts  and  p&rformancc  of  his***<^<^<*  ^^  ^^ 
\iiH/?.nd   after  conveVcd  the  inheritance- to  Grangers,  and  ^i^^f  J^ry^^'i^c heir 
hi^  heir  being  within  age,  and  riie  lands  being,  holden  by  knight's  by  reafon  of  ** 
krvice  in  capite  (a),  that  the  king  Ihould  have  the  wardlhip  or  conveyance 
livery,   as  the  cafe  required,  bv  rcalon  of  that  particular  eUatc  fo  made  by  ihe^t*. 
created,  it  being  an  adt  executed  for  the  payment  of  his  debts  :  and  '^"^  ^^^  W- 
ilthough , the  heir  hath  nothing  in  this  caie,  yet  tiie  king  Ihall  not  ^cbts^^ 
be  prejudiced  of  that  which  is  due  to  him.  6.  Co.  75. 

Co.  LU.  7?.  10.    Co.  8}. 

Secondly,  They  held,  Whereas  Sir  Walter  Lewfon  conveyed  a  convcyanw 
Li"^  land  to  Afary  Cur  [on  ^  the  wife  of  A'Ir.  Edivard  SackiiU^  being '^  a  mcecoUa- 
tiie  daughter  and  heir  apparent  of  hi«  iifter,  which  filler  is  now  J^^l^jl.^'"" '*  ""* 
heir  to  him,  that  this  conveyance  h  not  within  the  llatutc  of  g/clT/or  54.!** 
'ii:IIen,  8   c.  1.  or  34.  Hen,  8.  c.  5.  to  intitle  the  king  to  any  part  Uu,  %.  c.  ^, 
of  the  land,  bccaufe  it  is  a  mere  collateral  line :  allb  his  fiftcr  ^  co  7    b 
furvived  him,  fo  the  daughter  of  his  filter  was  not  his  heir,  and  ^7.  a. 
fuch  conveyance  is  out  of  the  ftatute  o(  Mar  (bridge^ 

Thirdly,  They   held,  th.tt  if  the  grandfather  infcofTed  the  A  conveyance 
cliicft  fon  of  tlie  father,  or  made  a  conveyance  to  his  grandchil-  »T>'*»rf2J>y  a 
lircn,  the  father  beinr  dead,  that  it  is  within  the  ftatute  clearly,  be-  s^*"^»»'»]«^''  ^o 
ca;iie  It  IS  in  rctia  hma  ;  and  tlie  father  bcnig  dead  they  are  /.»/  /^ro  dren,  the  taihef 
J^frntif,  and  the  fame  c.:re  and  affcftion  which  was  intended  to  be  being  deid,  is 
to  their  fiithcr  extends  to  his  children.     But  pcradventure  if  in  w»"^»«  t^»-  <la- 
iMch  cafe,  at  the  ti;ue  offnch  conveyance  made,  the  father  were '"'* '^^  "^''J' 
i!:vc,  and  after  died    in  the  life  of  tlie  grandfather,  it  had  been  ^^^  iZy^^ll 
witiiin  the  equity  of  the  liiid  llaiutcs,  becaufc  they  arc  heirs  to  the  6.  Co.  77.     '^ 
grandfather.  Dyer,  isl.  251. 

But  if,  after  foch  a  conveyance  made,  the  grand f.ithcr  dies,  and  Scd  qu.  in  fuch 
the  lather  furvivc,  wl:ethcr  thi:T  conveyance  he  within  the  ftatute '*  ^'''"'*-">*'"^'V^ 
*n  U'Hm.  8.  c.  C.  was  doubted  •  and'/.V^.V/'jC^A  in  this  court  *!!^  r^Jf-i^'^^r 
wns  cited,  for  the  w\rdllnp  ot  Beyer,  the  1  ^.n  ot  the  daughter  of  tinu:  o(  tb<  fa- 
Dfapf}\  ^o  wliom  Dnipcrh^'i  convcvcd  his  Imd,  and  dieJ  ;  and  Ins  /i«r. 
o*r/j^htcr  and'lKir  (the  mother  of  P'r.cr)  furvivino;  him,  it  was  rc- 
lolvcd  that  he  Ihouid  not  be  in  wr.rd. 


h 


[j)  Sec  I2.  C  r.  1.  c.  24.     Ante,  i ;,6. 

Jiiirics  Ficrs  cv^cukJ}  WMiiam  Gore.  Ca«  s. 

CnOV  Yn?^  ^VORDS,  for  cairm^Jhlin  "  Thief."  The  re-  in  ^n:^o\^^  for 

worf.'s,  if  rhe  de- 
cl.jr.jtion  Ititc 


^  cord  of  w////;'//5  wr-s  »'  y^v///l'/vy:^/7^?  Willi  f.LiM  us  ^-//.v.'/ ^V^'^^^^^'^- '^^*^*^''« 


V.  iLLiE;.MT'M    }?U'(f:Jo,   v.'ljcrc    it    thoiihl    bo   Jacohum;    is    '^^  Jix,t  Jc'j.  iw. 
i^icf."'     'l\\.:  ]\zr\'  icur.d  t;ie  tlc.jnJant  'guilty  cV ///'./V/V.c  Ipccin.atis,  v'nuin-io' PJ'.  it 
'I'liis  h\\\i  i)vin:^  r.o'v  inic:!,   a'ul  iiwt  bcrcrc,   it  v.TiS  mr.' .I  in  ar-  ^^all  bs  ancnd- 
f'-i  of  i^jdiiincnr,   that  no  i'.xU::n?:]t  cnn  be  ";ivcn  1:^0:^  tlii-^^  vcr- ^.^'T" 
<ii:t.— And  of  ihkt  ^r^>\:\iy,i  \v:s  i  am'illd,  .^ccaulc  the  vjrcliit  is  j^  ,.^,  ,,5^ 

Cio.  CjV.  278.     C  o-.vj..  4^^^.     DoL-l.  I  ;r>.     I.  TcriTi  Rcp.733. 

i{ivcn 


^ 
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Jawvs  Pxv»t  given  according  to  4>t  record ;  zxA  if  tbere  fhooU  be  my  amend- 
^^      ment^  it  would  dtif  tbe  verdict  which  ought  not  to  be  in  any 

Wit.  ooas,  ^^f^^  ^^  although  the  roll  in  court  and  the  bill  upon  the  file 
were  fliewn  to  be  fOod»  jftt  it  could  not  be  now  amended  after 
verdid.-^But  PofBAM»  x  EtVBHTON  and  Williams  (ohjtntt 
Fbkk&r)  held,  thftt  it  is  very  well  amendable :  A>r  when  it  is  fud 
at  the  fiinft,  **  ^U  Jimt  i$  W.  Jacobo  b^ee  Anglk^ma  vtrha^  He 
(pr4tfatwn  WiLLlBLMt7M  inmttmt*}^  this  *'  immendo  Wxlliel- 
mum'*  is  void ;  and  it  is  an  apparent  mifprifion,  &c.  Wherefore 
it  is  well  amendable.— Rule  was  given  accordingly,  and  tfaeplaintiflT 
had  judgment* 

<^*«  f-  Colvile  againft  Parker* 


A  cmftnticc  INFORMATION  upon  the  ftatutc  of  27.  Eliz.  c.  4.  of  fraudulent 
2^JSSt,Tf  n  conveyances.  Upon  evidence  to  the  jury,  T airfield  cited  it 
be  made  upon  ^  be  adjudged  m  one  Jr$Qaie  i  Ca/t,  where  one  after  mamaM;e  vo-^ 
^ood  cofiiidflra.  luntarily  ailigncd  a  leafe  of  years  atiqfi  in  jointure  for  his  wite,  and 
tion,  though  it  took  the  profits,  and  afterwards  (old  it  to  one  who  had  not  any 
Ind  Sretf^'  notice  of  this  conveyance,  that  it  was  within  the  ftatute,  although 
,0,^  ^  ^  at  firft  it  was.not  made  upon  trufi  to  be  revoked,  nor  any  claufe  of 
Poft.  455.  revocation  therein,  becaufe  it  was  a  voluntary  conveyance  at  firfti 
s.  Vent.  194,  ^nd  fhall  be  intended  fraudulent  at  the  beginning  :  but  if  at  the 
x!  Sid.  1^4.  time  of  the  marriage  or  afterwards,  by  realen  of  a  portion  given 
s.  Com.  Dig.  by  his  wife's  friends  in  recompence  uiereof,  and  for  a  provifion 
Fi«  iiiCh*io  ^^  *^  maintenance  of  his  wife,  he  had  made  an  al&gnment  o( 
^^/'  ''  fuch  a  leafe  to  his  wife's  friends,  and  had  afterwards  taken  the 

2.  Chao.  Car.  profits  thereof  (as  in  reafon  he  ought  during  his  life),  and  thca 
t^i-  bad  fold  that  term,  yet  it  had  not  been  within  the  ftatute* 

Ambler*s  Re* 

poru,  ixi.    ft.  BL  Rep.  loai.    Cowp.  4)^.  7O5.    Doojl.  716* 


Ca«  10.  Harris  agahjl  Diion. 

Wocdf  afiioe- 
Bote* 
Ante,  ISO. 


A  CTION  FOR  THESE  WORDS, "  Thou  haft  ptt>tuitd  one 
^^  **  Smith  to  come  thirtv  miles  to  commit  penury  before  my 
^^loxdof  fVincbiftcr^  and  haft  given  him  ten  poundsfortnatpurpofe/* 
Mt436.  After  verdiA,  it  was  moved  in  arreft  of  judgment,  that  an  afiioH 
Qto.  Car.  337.  |jgg  ^^^  f^^  jjjgjg  words,  becaufe  it  is  not  allec^ed  that  he  comtnittisd 
1.  Com.  Diff.  perjury,  nor  that  the  ki/hop  of  IVinchefitr  vras  fuch  a  perfon  before 
aft  cfitf^  ^*^  whom  perjury  might  be  committed ;  nor  that  h  was  in  anv  courtr. 
YelT.  7t.  '  ^—Sednon  aitocaiur  ;  for  It  is  a  great  imputation,  and  fliall  be  in* 
X,  Roll.  Ah.  51.  tended  in  th^  worft  part.  Wherefore  it  Was  adjudged  for  the 
SeeattbWalmf.  plaintiff. 
nqrT.RoAil,  6.  Mud.  aoz.  where U U cittti  both  wtya^     ^  Bae.  Abr.  S«4.    4.  Bm.  Ab.4S5» 


Ca«e  II* 


Blyth  againfi  Topham. 


An  Mon  wiA  A  CTION  ON  THE  CASE  ;  ft)r  that  he  di^ed  a  pit  in  fuch  a 
not  ikfor  dig.  -TX  common,  by  oceafion  whereof  bis  maie«  being  ftrayinc  there. 
"""^Tj'"!^  fell  into  the  faid  pit  and  perifhed.  6       /    b 


meiiM  of  which     The  defendant  pleaded  not  guilty ;  and  it  was  fi>und  for  him. 
a  /ir«J^  «Mr«   combla  ia  and  poiOiss.    X-  RolL  Ab.  SS.  Co^  Ut.  56.  a.  137.  a.  197.  b. 


The 
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The  plaintiff,  to  lave  coiU,    now  moved  in  arrcft  of  judg-      BtvT* 
meat  upon  ihc  vcrdt£l,  that  the  declaration  was  not  good ;  for     ^3^ 
when  the  roare  wis  ftraving»  and  he  Ihcws  not  any  right  why  his       *»»'"***^ 
mare  fliotiid  be  in  the  faid  common,  the  digging  of  the  pit  is  law-  Cro.Car.  54^. 
ful  as  againft  him ;  and  altliough  his  mare  fell  therein,  he  hath  not  |7^ 
any  remedy  ;  for  it  is  damnum  abfyki  injuria :  wherefore  an  aftion  ^^\^^^^^ 
lies  not  by  him.— The  whole  Court  was  of  that  opinion.    It  jjeom.Dig!tr5i 
was  therefore  adjudged  upon  the  declaration  that  the  bill  fhould  ^O^kXy^,  39« 
abate,  and  not  upon  the  verdift  (a).  onflow'*  n.  p, 

(ff)  SidviJc  B&Mr,.  6^5.    HoK  %»9.    Oro»  Car.  ij^.    Sayer'^Cofts,  77, 7I.         j.  rcr.acp.66y. 

Banning  againfi  Fryer*  c^m  »». 

A  LIBEL  was  fiicd  in  the  fpiritual  cotirt^  for  that  he  fpakeif«><*«»tu»B4 
-^   thcfc  words,  vel  bis  fimilia,  t^c.    The  defendant  was  there  '"^^  ^^''^ 
condemned,  and  colls  taxed  to'iM.    Upon  zjtgmjicavity  an  excom-  ^"^li  oJLxct^ 
mumcato  capiendo  iflued  ;'  and  before  it  was  retun>ed,  or  he  taken,  wiU  not  dif- 
a  general  pardon  was  pubiifhed.     Afterwards   he  was  taken  by  charjorhecortt* 
virtue  of  an  excommunicato  capiendo^  and  being  thereupon  brought  ^'^^^  *'^*- 
to  the  bar  by  an  hahas  corpus^  it  was  prayed  that  he  might  be  dif-  ^^*  Car.  947, 
charged  ;  for  the  pardon  difchargcs  tnc  matter  of  contempt,  and  ^'^^ 
then  the  impriibnment  thereupon  is  difcharged.     But  it  was  rj-  i!-Rojrjib -04. 
folved,  that  this  taxation  of  cc^fts,  being  for  the  plaintiff's  benefit,  ^.  inft.  ij'g. 
is  not  difcharged  by  the  pardon,  and  by  confequencc  the  excom«  Parker,  180. 
munication  thereupon  is  not  difcharged,  for  that  depends  upon  ®*J[*''  *»^®- 
t!ic  principal ;  wlicrefore  he  was  remanded.  l!  T^  Re^ 

icy.     a.  TerittRep.  569, 
And  in  this  caft  they  held,  although  the  libel  wa^,  that  he  fpakc  j^  ^^^  foiritaai 
thofe  words,  velbisjimilia^  (^c  which  is  not  good  at  the  common  cAn,  libcj  for 
Iftw,  ye't  the  (piritual  courf  ufing  that  manner,  the  courie  of  tlie  words,  vd  hit 
common  law  ihaJl  not  comroul  it,  nor  (hall  fay  that  it  is  void.      Jmiia^^t. 

Dodor  Atkins  agahffi  Gardener.  Casi  13, 

QCfRE  FJCIAS  upon  a  }udgraent  in  debt  upon  the  ftatutc  The  fucocflor 

14.  Hen.  8.  c.  5.  by  Dodor  LaugbtoHy  prefidcnt  of  the  College  ^  the  prendent 
of  Phyficians  in  London.     He  died  before  execution  had;  and  there-  jf  iheCoiici^eof 
<»poiithe  fucceffor brought  tl  fdrt  facias  to  have  execution.     l^-^T^^^ 
was  thereupon  demurred,  becaufe  thcyf/W/fff/Vi^  ought  to  be  brought /-rtrj.*!  on  a' 
^"i  the  executor  or  adminiftrator  of  him  who  recovered,  and  not  by  judgment 
Acfucceflbr. — But  upon  hearing  of  the  record,  without  argument,  ^"^^^  by 
THE  Court  held,  that  the  fucccflbr  might  well  maintain  the  ac-  Anf'*^^*^* 
fton;  for  the  fuit  is  given  to  the  CoDegc  by  a  private  ftatute ;  and    "^  "' 
^efuit  is  to  be  brought  by  the  prcfident  for  tlie  time  being  ;^ !;  ^T'  ' 

^nd  lie  having  recovered  in   right  of  the  corporation,  the  law  4.  Co.  65. 
ftali  transfer  that  duty  to  the  fucceffor  of  him  who  recovered^  Crc-Car.  iM. 
*a*l  not  to  liii  executors  ;  the  aftion  being  brought,  for  that  he  ^<*-R»y»*  »5> 

xo.  AM.  J5V 
jpra£tifed 
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ATrrfft      praftifcd  phyfic  jn  London  without  licence  of  the  College  of  Pny- 
«r*'»/       licians,  againll  the  ftatute  of  14.  Hem  8.  c,  5.—* Wherefore  it  wa* 
G.ARDENE..  g^jj^j^ggj  j-^j.  ^^^g  plaintiff.  V 

^^'  '♦•  Smith  agdinjl  Malings.- 

On  an  ucrswrjr  "n  EPLEVIN.     The  defendant  avows  for  rent  of*twenty  pounds; 
nrtt^'Tx^  rcfcrved  upon  a  ier.fe  for  years  of  eighty  acres  of  land,  made 

piaintitf  plead     by  one  Haftings^  and  conveys  the  revcrfioii  to.himfelf. 
©f*fhrh!IdT^      The  plaintiff  fhews,  that  fixty  acres  of  thofe  eighty  wereevraed 
#/i/frfi>.i"hc^   by  elder  title ;  and  therefore  demanded  judgment,  becaufe  the  de- 
mufi  fhew  6ow  fendant  avows  for  the  entire  rent. 

"«tilaed"ar.d  ^^^  defendant  thereupon  demurred,  i5ecaufe  tlie  plaintiff  ought 
how^the  rent  ^  have  fhewed  how  much  of  land  in  value  was  evifted,  and  what 
ougKt  to  be  ap-  part  remained  ;  for  the  rent  is  not  apportionablc -according  to  the 
portioned.  quantity,  but  to  the  value  of  the  larfd  evifted. 
Co/LiTus!  *  PoPHAMandTANFiELD  wereofthat  opinion,  and  th  set  the  plain - 
1.  Vent.  276.  tifFon  his  part  ought  to  (hew  the  value  of  the  land  evifled,  and  how 
cro.  EUz.77t.  the  rent  ought  to  be  apportioned,  and  what  part  remained,  and  xxs 
4.8ac.Ab.  389.  x,t^^zx  it  ;  for  what  the  value  is,  and  how  the  apportioninent 
id's,  *^  *  ^^  fhould  be,  are  both  in  his  notice ;  and  becaufe  he  hath  not  done 
fo;  the  plea  is  ill  in  all. 

PoPHAM  faid,  if  the  lefTor  take  a  furrendcr  o^  part  of  the  land, 
there  fhall  be  apportionment;  and  there  the  leffor  in  his  declara- 
tion in  debt,  or  in  avowry  for  it»  ought  to  fhew  theapportionment, 
and  demand  that  which  is  due  for  the  remainder  ;  for  It  lies  as  well 
in  his  notice  as  in  the  lefTce's  :  but  of  an  eviftion  peradventure  he 
may  not  have  cognizance  ;  wherefore  he  who  pleads  it  ought  to 
,    Ihew  the  value  thereof,  and  the  apportionment. 

But  Williams  held,  that  the  leflbr  ought,  in  his  avowry  of 
declaration,  to  fhew  the  apportionment ;  for  he  ought  to  tak^ 
knowledge  of  the  eviftion,  and  of  his  own  title :  and  he  faid,  it  was 
lately  fo  aJjud;^ed  in  the  common  pleas,  in  AhyU  v,  £zvcr  (a). 
Wherefore  the  other  Jullicesdid  not  fpeak  thereto,  but  would  ad- 
vife.     £t  acijountatur. 

(a)  Cro.  Eliz.  771.      See  ii.  Ceo.  2.  c.  19.  f.  az.     AnKt44rf 


Case  15.       Sir  Richard  Cham  per now^^<7//{/?  Sir  William  Godolphin, 

Miihaelmas  Term,  ^.  Jac.  t.     i?c// 259. 

In  a  wntof  Tn^RROR  to  rcvcrfc  a  fine  levied  by  Charles  Earl  of  Devon,  and 
error  to  revcrfc  L^  brouj^ht  the  writ  as  coufin  and  heir  of  the  Earl  of  Dei^on  ;  and 
noleffaryforThe^^S"^  ^^^^  errors,  and  brings  a  Jc'irc  facias  ad  audicu^timcncra^ 
piiinttfTtonitw  arid  doth  not  (hew  in  either  of  the  faid  writs  hoiv  he  was  coufin  to 
liis  tJiie; except  thc  fiid  carj.  For  this  caufe  the  defendant  pleaded  in  abatement 
where  it  !«•       of  the  v;rit.      It   was  thereupon  demurred  in  law;  and  after  a r- 

biought  by  a 

fapcidl    heir  in  tail,  or  by  a  pcrfon  m  remainder.      Ante,  S6.      Co.  Ent.  310.      a,  E^o.  Abr.  iS;. 

gumcnt 
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gTiment  by  Dodfridge  far  the  pla'muj},    and  by  Sir  Fr^ancis  ^"**',^J7'''^ 
^KCoH for  the  defendant^  Go»ol  him. 

The  Court  rcfolved  that  it  wa^  good  enough,  without  (hewing 
hrM  in  the  writ  of  error,  or  in  the  fche  facias ;  for  tlic  one  is  but 
a  commiifion  to  hear  the  errors,  and  needs  not  fuch  certainty  ;  the 
other  is  but  a  writ  founded  thereupon ;  and  therefore  how  coufin 
needs  not  to  be  (hewed  in  the  writ :  nor  is  it  requifite  that  the  title 
be  (hewed  therein,  unlefs  it  be  in  a  fpccial  cafe,  varying  from  the 
common  courfe ;  as  where  a  fpecial  heir  in  tail  brings  a  writ  of 
error,  or  he  in  tlie  rcmamdcr,  becaufe  he  is  to  entitle  himfeif,  he 
ought  to  (hew  fpecially  A^tw  coufin,  or  how  Ijc  hatli  tlie  remainder ; 
butotherwife  not.  And  although  in  fomc  fuch  writ^  it  is  Ihevvn 
fc.i' coufin,  as  in  Ftnwr^s  Ca/c^Tind  is  good  enoujjh,  yet  it  is  not  of 
iieccffity ;  and  the  omitting  thereof  is  no  caufe  ot  abating  the  writ. 
fWt'  33,  Hm.  6.  pi.  54.  34  Hen.  6.  pf.  44.  38.  Hen,  6.  pL  17.  and  s«  23.  Eii». 
f^'  39-  45-  ^^'^'  3-  P^'  25.  BL  of  Rnt.  272.  Wherrfore  it  was  ^- ^  ^'  *•  .^"** 
adjudged  accordingly.  And  afterwards  th<?  defendant  andfwered  to  ^^^\^^'  '  '^* 
the  errors  afiigncd,  in  nidio  ej^erratumn 

Corny n  agamfi  Kyncto.  casi  i6. 

Vide  Ante,  Page  150. 

'THIS  ca(e  was  moved  again,  and  another  error  was  afligned.  Be*  if  a  iiftrinf^t 
*    caufe  the  veture  facias   was  awarded  in   the  time  of  queen  ^  »^'«"*ed  »n 
f.liz€bethy   and  a  difiyin^as  thereupon  ;  ft  tyo  dcfe^Iu  juratorum,  an  ^^^  |!^*^kln* 
(ifjs  Hflriti^as  was  awarded  in  tlie  time  of  the  king,  whiqh  is,  quid  ^^n^xh^rtfi^!^^* 
d.fivingat  jurat,  nuper  fummonit,  in  curia  noflra  ;  whereas  it  ought  to  ^f/V^Kiw^aj,  being 
have  '  '  "       "         -•        ---  I  t        •  ^         i-  .,  .         .        ..... 

JL 

And  for  this  caufe  it  was  argued  at  the  bar,  that  this  trial  waser-  ZTHri^Z/tla^ 
roncous;   for  the  (heriiT  had  not  any  authority  by  this  writ  tq  >c:  tn-:  error  i$ 
diftrain  any  hut  thofe  who  were  fummoned  in curi*  regis,  and  there  ^  ""'^'^  ''*-• 
are  not  any  fuqh  5  wherefore  the  writ  is  ill,  and  the  trial  thcrc^  J^"'**^^' 
upon  erroneous. — WiLLrAMS  was  of  that  opinion;  who  relied     w  ^*  i 
iipon  the  cafe  of  Knoiui§  v,  Beckinfhaiv  (a)^  where  a  v^mre  faiun\,'^  ^  \'u  \% 
being  awarded  in  the  common  pleas,  and  returned  in  the  time  of  ,^  Com,  Dig/ 
(pcen  ESzahethy  and  an  hahas  corpora,  and  an  a/ias  habeas  corpora,  315. 
fro  defeffu  juratorum,  was  awarded  in  the  timeof  tiiekingwhonow 
is,  which  was,  quod  hah,  corj^qm  jurator,  nuperfum^pnit,  in  cw.nz/lr^  .   , 

rt  apponat  eis  decern  tales  ;  and  trial  being  had  in  hanro,  and  jurlgmesit 
thereupon,  it  was  for  this  caufe  reverfed,  Ano^l\er  precedent  was 
citgdat  th^  bar,  of  a  judgment  given  in  th^  cxchequer-cl) amber 
betwixt  Qoqdwin  and  Others,  concerning  the  fcliool  at  Bury,  v^acvc  a 
"i^nire  facias  was  awarded  in  the  time  qf  the  (jneen,  and  a  di/ii\ngai 
fi\thiufi  prius  in  tlie  time  of  the  king,  rcciring,  ''^  quod  dijiriruat 
*^  jurat,  nuper  fummonit,  in  curia  noftra  \  whereas  in  truth  there  had 
not  bcenany  fummons  in  curi^  of  the  king,  but  of  thequce/i  only^ 
and  trial  thereupon,  and  judgment  in  this  court ;  and  for  this  caufg 
error  alfigncd  iiud  reverfed. 

(«)  Afjte,  85, 

«OjAQt  M.  W1LHAM4 
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CoMYit  Williams  held  fo  here,  and  that  there  was  not  any  difference 

Mgahjl       betwixt  the  cafes. 

ButPoPHAM,  Fenner,  Yelverton,  and  Tanfield,  held, 
that  this  writ  is  well  amendable,  the  trial  good,  and  the  judgment 
not  erroneous  ;  and  there  is  great  difference  betwixt  the  faid  two 
cafes  which  had  been  adjudged,  and  this  cafe  ;  and  that  the  faid 
cafes  are  good  law  :  for  in  tlie  firft,  the  haS,  corpora  is  of  jurors 
fummoniti  in  curia  noflra  \  et  quid  ad  illos  apponat  decern  tales  ;  fo  the 
'  fheriff"  had  not  any  authority  apponere  decern  tales^  but  to  the  jurors 

firtl  fummoncd  in  cur.  regi^Sf  and  there  was  not  any  fuch ;  fo  as 
what  the  iherifi*  did  was  without  any  warrant,  and  the  trial  there* 
upon  erroneous :  but  it  is  not  here  commanded  in  the  writ  to 
apponere  any  tales  to  the  jury  firft  fuminoncd,  and  fo  a  great  dif- 
ference. The  fecond  cafe  is  (a)  of  a  diftringa^  with  a  nifi prius^ 
which  is  a  fpecial  authority  to  the  Juftices  ;  who  being  Juftices  by 
that  fpecial  commifTion,  and  not  having  authority  to  take  any 
jury,  but  fuch  which  was  fummoned  before  in  curia  regis  ;  there 
.  beii.g  none  fuch,  the  tiial  thereforcbyanother  jury  was  erroneous. 
But  in  tliis  ckfe,  the  Juftices  of  Durham  arc  original  judges  of  the 
whole  record,  and  had  the  record  before  them  nt  the  time  of  the 
trial :  and  the  roll  Ix^ing  good,  it  is  a  fufEcient  warrant  to  them 
for  the  trial;  and  the  writ  being  variant,  it  might  be  amended 
tlierc,  and  fo  may  be  well  amended  here  :  and  although  the  trial  is 
there  by  part  of  the  taUs^  yet  that  tales  was  awarded  and  returned 
by  command  of  that  court,  and  view  of  the  roll,  and  not  jipdn  the 
writ ;  wherefore  it  is  good  enough.  And  there  have  been  divers 
precedents  that  amendment  (hall  be  of  fuch  judicial  writs  after  the 
trial,  to  make  them  accord  with  the  roll,  when  that  is  well  made, 
as  in  this  cafe  it  is. 

And  therefore Tanfield  cited  Shortv.  Kelyar  (i), where  a  venirt 
f acini  bare  icfte  on  the  Sunday  ^  and,  alter  trial,  it  was  amended. 
And  Gcnnelv.  Bradijh  (r),  where  a  venire  facias  bare  tefte  ot5t  of  the 
Term,  and,  being  afligned  for  error,  was  amended,  and  made  to 
accord  with  the  roll,  and  the  judgment  affirmed.  And  he  cited  a 
third  precedent,  but  remembered  not  the  names,  where  a  diftringas 
was  awarded  long  time  after  the  trial ;  yet  the  roll  being  good,  it 
was  amended. — And  fo  they  all  held  here,  that  it  was  amendable, 
and  fo  awarded  ;  and  the  judgment  was  affirmed. 
(«) Cro.  Car.  978.    (^}Mcor,6S4.    CrcEIis.  183.    (f)  CrcElii. 203.  Moor,  465. 

ca«x  17*  Dame  Morifon  agaitijl  Cade.  ^ 

Hilary  Term,  4.  Jac,  i .     Roll  1153. 

«iliaychadthe  A  CTION  FOR  WORDS.  Whereas  fhc  was  a  widow,  and 
«»  ^^^?*^  i"  communication  with  the  Earl  of  Kent  about  her  marriage  ; 

aawnl-ic"*  **^  *^  defendant  faid,  **  AsKOT  hadf  reported,  that  he  had  had 
Words,  thouijh  **  ^^^  ^^^  ^f  her  body"  {imtuendo,  that  he  had  carnal  copulation  with 
fpokn  by W.1V  her)^  UBi  REV£RA  he  nevcr  made  any  fuch  report  :  and  Ihews, 
01  report  i  huttt  that  the  Earl  of  Kent  and  others  were  luitors  to  her  for  marriage, 

moft  be  aver.  *  .  ^ 

rcd'li-t  no  fuch  leport  was  made.  Port.  407.  530*  i.KoU,  Abr.  64,  >Bulft.  z%y  I.L€V,8».277. 
Marches.      4.  bac.  Abr.  507.  510. 

and 
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jjnd  fay  reafon  of  that  fcandal  defiftcd  his  fuit.     The  defendant     Mokxiom 
pleaded  not  guilty,  an<J  found  againft  him  to  two  hundred  pounds       fr^"*/' 

^»™g^S-  1.  Term  Rcp^ 

And  it  was  moved  in  arreft  of  judgment,  that  the  words  were  »'^* 
not  adionablc  ;  for  the  firft  words  may  have  a  good  intendment, 
a^  a  phyiician  may  have  the  ufc  of  hey  body,  &c.  and  the  in- 
mendo  cannot  alter  the  ^ords. 

St'd  non  allocatur  ;  for  the  words  in  themfelves  cannot  have  any 
rcafoiuble  conilruflion,  and  they  (hail  be  taken  according  to  the 
ufual  and  con^mon  fenfe  of  them,  which  is  very  flandcrous  to  2^ 
My  of  fuch  reputation:  wherefore  it  was  adjudged  for  the 
plaintiff. — And  thjs  judgment  wa^  afterwards  aflir^icd  in  a  writ 
of  error. 

The  Earl  of  Northumberland  agairtfi  Byrt,  Case  it. 

Michaelmas  Term^  4.  Jac.  I.     ^oll        • 

ACTION  on  die  cafe  for  flandering  his  title.     Whereas  j^  ^^^  ^^^ 
**•  Henry  Mrl  of  Arundel  was  feifed  of  thp  manor  of  i/^z^/M-^  Icnnwing  ano^ 
Brian  in  fee,  and  gave  it  to  Henry  earl  of  Northuvsterland  in  tail,  »her  to  be  in 
\yhichdefcended  to  tlie  plaintiff:    And  whereas  the  defendant  co'T"'i'^"«<^'*»'«>n 
was  a  cuftomary  tens^nt  for  life  of  a  meffuace,  and  certain  land,  ^^^  ^'^*'"]15  ^*\ 

t      IT  ^i:  J    ^1  1   •    ^iT       o  '.  '  cftaie,  aflcrt  thai 

parcel  of  the  manors  and  the  plamtjft  was  in  communicatigu  ^  icafe  is  fob- 
with  one  P^u;/ff»  the  i.  Februari/y  i.  Jac.  i.  to  make  a  leafe  for  mting  of  it, 
years  of  that  land  to  him»  to  commence  after  the  defendant's  eftate  wiihout  mcn- 
for  life  was  determined  ;.for  which  the  faid  Powtqn  agreed  to  W-  *!°"'"J5  Wsawn 
gain,  and  there  and  then  offered  for  it  five  hundred  pounds  :  that  \l,^^  ^^/aftion 
the  defendant  knowing  thereof,  and  intending  to  hinder  that  baic-  pf  ninHcr  wiu 
gain,  and  to  flander  the  plaintiff's  title,  fpake  thefe  words  upon  isc 
the  firft  of  March,  I.  Jac.  i.  *'  The  late  earl  of  Arundel,  lord  of  ^^o.  Eli».  197, 
**  the  manor  of  Haz,  did  make  a  leafe  of  ray  tencn^cnt  in  Ha%  to  ^^'^ 
**  one  Mr.  Stoughton  for  fixty  years,  to  begin  after  the  expiration  Ray.  4."       ^ 
**  of  my  cuftoniary  eflatc,   &c.  and  the  fame  is  a  good  leafe  ;"  i.  Sid.  16. 
whereas  in  truth  and  in  fa.ft,  the  faid  carl  of  Arundel  did  not  make  >•  Co.  177^ 
any  fuch  leafe ;  by  reafon  of  ^hich  vfords,  neither  the  faid  Paivto/i^  ♦•  ^^  *^- 
nor  any  other,  would  give  him  ten  pounds  for  the  laid  leafe.  ^  Bac.  Abr 

The  defendant  juftifies,  for  that  Henry  earl  of  Arundel,  before  496«. 
the  gift  alledged  to  b^  made  to  the  plaintiff,  made  fuch  a  leafe  to 
StQughton  for  fixty  years,  and  that  Stoughton  conveyed  that  leafe  to 
him:  wherefore  he  in  maintenance  of  his  title  fpa^ee  thefe  words.. 

The  plaintiff  replies,  *«  De  fan  tort  demefne  fans  ti^l  caufe -^^  an^ 
iffue  jomed,  and  found  for  the  plaintiff  to  "his  damage  of  one  hun-i 
drcd  pounds. 

It  was  now  moved  in  arreft  of  judgment*  First,  That  the  in  ftandcf  of 
plaintiff  2^11edgeth  his  communica^tion  of  the  bargairv  with  Powton,  title,  to  hinder  •» 
to  be  I.  February,  1.  Jac.  I.  and  fhews  thofe  words  to  be  fpoken  *'"'^^'"  ^*"^  *^ 
i*  March,  I.  Jac.  I.  and  doth  not  (hew  the  communication  of^^^-,''l^^\l^^^^^ 
the  bargain  to  be  continuing  i.  March,  i.  Jac.  i.  other  wife  there  [hit  ihedcfOTl 
iHiot  any  caufe  of  aftion. — Sed  non  allocatur;  for  it  fhall  be  in- <<ant  i^^a-mj^. 
Uadcd  continuing :  for  when  it  was  ailcdged,   that  the  defendant,  '^'''  */"  ^'^^ 

»nan  be  intended  that  tdjC  QonvnupicatioD  continued,    Foi^.  ai j,  4S4.     Cro.  \  liz.  1 07.    Cro.  Cdr,'ilo 
'•  mU»  Rep,  x^  *^  * 

M  2,  knowing 


'a 
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The  Earl  of  knowing  It,  fpakc  thofc  words  to  the  intent  to  hinder  him  of  hif 

^  ."/"^i'"'"  bargain,  and  tiiat  by  reafon  of  thofc  words  the  faid  Powtw  would 

«eL»/}*'  not  proceed  in  that  bargain,  that  tlic  bargain  continued  until  the 

BY..1.  ffeakin^. 

Ii  Qandcrofritic  Skcondlv,  That  thc  words  in  thcmfelves,  without  an  innuendo^ 
ihac  **tuti  of  are  not  certain,  nor  do  they  import  any  llandcr ;  for  they  are, 
*«  j^randei:  had  *«  the  late  tarl  of  ArundeU  fome  time  lord  of  the  manor,  did  make 
niill  b^  !me*d-  **  *  '^^^^  of  my  tenement,  &c."  and  he  doth  not  fay,  that  Henry 
cd,  wiliHjut*"  '  ^^^'^  f>f  ^rundei  made  thc  leafe,  nor  when  he  made  it.  And  if  any 
uninnunsd;  %othcr  far  I  cf  jiruftdcl  made  the  Icafe,  or  if  he  made  it  after  the  gift 
to  mejn  ff#  in  tail,  it  is  not  material. — cW  non  allocatur  ;  for  itfhall  be  intended 
M./mcmicmd  jj^  ^jic  worft  part,  and  according  to  his  intent,  which  he  fpakc 
Tsui   s'    *'■  ^l^«'^  1^*^  ^^id  ^^d  affirmed  it  to  be  a  good  ieafe. 

Cro.  Eliz.  429.    Jones,  \\^\.     r.  Com.  Dig.  197,  198.     Cro.  Car.  136. 

In  flaod;r  of  THIRDLY,  That  hc  juftifying  the  words  by  reafon  of  the  af- 
ti'h,  if  ihc  lignment  of  the  leafe,  and  in  mamtenance  of  his  own  title,  an  ac- 
rhaMh'^fv'^^  tion  lies  not. — ^.ed  non  allocatur  \  for  in  his  words  he-doth  uot  fhew 
had  hctn'^con-  ^^^^  ^^^  fpakc  them  for  himfelf,  and  in  maintenance  of  his  own 
vcywd  low.  the  title;  for  it  is  lawful  for  every  one  to  fpeak  in  countenance  and 
dct-ndam  can-  maintenance  cf  thc  title  which  he  claims  :  but  the  words  in  them- 
^T  •V"*'^^/'y  fclves  import,  that  he  fpake  them  to  countenance  the  title  and  in- 
^^*am-ned*to  ^^''^^  ^^  ^  ftrangcr,  which  is  not  lawful ;  and  now,  when  he  is 
him,  and  that  fucd  to  bc  punilhed  for  them  (they  being  falfe  as  is  pretended), 
he  fp^kc  in  he  cannot  excufe  himfelf  by  intitling  himfelf,  when  thc  words  at 
nianttnancc  of  tj^c  fjrft  did  not  import  as  much  ;  and  he  nowcometh  too  late  to 
his  own  title,  '^^r  i^jj^fcjf; 
JVloo.,  4T0,         '*  ■' 

4.  Co.18.  Cro.  £liz.  197.   4.  Burr,  %^^l.     1   Salk.  14.     4.  Bac.  Abr.  496,497. 

I>t  Jon  $9rt,  ^c,  FoiTRTHLV,  tUc  iflue,  "  Dc  fan  tort  demtfne  ahfquc  tall  caufiy* 
is  a  good  ripty  is  not  good :  but  he  ought  to  traverfc  the  leafe,  being  fpecial  matr 
to  sjuftificaiion  ler  pleaded  — Sed  non  allocatur  ;  fof  the  Ifliie  is  apt  enough  to  drav^r 
In  fiander.        ||jj|(  -^j^  qucftion;  whcrcfoie  it  wav adjudged  for  thc  plaiiitilf. 
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Sir  Chriftopher  YeWerton,  Knt.      {    yu/liccs 
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Sir  Lawrence  Tanfield,  Knt.  ^ 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  John  Doderidge,  Knt.  Solicitor  General. 


D 


Alington  againjl  Yearkncr. 

fter  Termt  4.  Jac.  I.    Roll 


EBT  Upon  a  conditional  obligation.    Whereas  he  by  in-  a  plw  to  a 
denture  bargained  and  fold  fuch  an  advowfon   to  the  condition  to  in* 
plaintiff  and  his  heirs  ;  if  he  acquitted,  difchargcd,  and  ^<^=^'*y»  "'"^^ 
fufficiently  iaved  harmlefs  the  plaintiff  from  all  bargains,  incum-  JnJi^''J^°fi^^.d^,* 
brances,  ftatutes,  charges,  fafr.  that  tbch>  i^c.     The  defendant  poo.  3^0.  363, 
pleads  that  licfaved  harmlefs  the  plaintiff  and  the  advowfon  from,  505.  634. 
l^c,  as  in  the  condition.     And  it  was  thereupon  demurred,  be-  ^^  co.  4.  a. 
caufc  he  did  not  cxprefs  how  he  difchargcd,  (sfc.  which  ought  to  Cro.  Car.  253, 
be  particularly  (hewn. — ^And  all  the  Court  was  of  that  opi-  March,  ico. 
nion.    Wherefore,  without  argument,  it  was  adjudged  for  the  J?^**' ^57' 
plamtiff.    22.  Edw.  4.  pL  4a  18.  Edw.  3.  "  Barr  237.  ^;^;  ^^''  -^77* 

,  Dougl.  50,    tut.  428. 

Tympcrley  againft  Coleman.  Cash. 

CC/R£  FACIAL  upon  bail.    The  defendant  pleads,  That  the  i^-*^  m-y  ^i»r- 
^  principal  was   dead  before  that  fc'in  facias  was  brought. —  render  the ^ri,. 
And  upon  motion  the  Court  held,  that  that  without  more '^|u,„"^" jj^® 
is  not  any  pica ;  for  if  once  upon  a  capias  "  mm  eft  inventus  "  be  fir(k feirtfrttUti 
returned,  the  recognizance  is  forfeited,  becaufe  there  was  default  but  a  flia  of 
in  the  party.     And  although  it  be  ufual,  if  the  principal  render  ^'*  ****'^  *^- 
his  body  upon  the  firft  fcire  facias,  to  accept  it,  yet  that  is  of  grace,  |IJ'r^"o£*'Ji,e*' 
not  of  ncccflity  ;  therefore  the  death  at  the  time  of  the  fcire  facias  ^J,  f^,  and  tht 
brought  is  not  material,  if  he  were  alive  at  the  time  of  the  capias  irruing  of  the 
returned.    Whereupon  it  was  adjudge^  for  the  plaintiff,  /w./n.  wiii 

^  J      to  '-  r  ^^  difchargt 

them.  Ante,  97. 109.  i. Roll.  Abr.  336.  450.  Stiles,  314,  Moor,  776.  Hob.aio.  i.Jone<,  139* 
i.Jonct,  %%%,  Ld. Raym.  156.  4.  Burr.  1134.  Stra.  511.  1.  Wilf,  170.  i.  Biic.  Ah-.  216. 
1.  Wilf.  «7,  Vw^U  4S.  !•  Term  Rep.  576.  See  i,  Cromp,  Pra«.  66.  IiDp«y*i  |nA,  Clcr.  409, 
y  Barr.  i^do* 

Johnes  againft  Williams,  c^si  3. 

TROVER  of  goods,   and  converting  them*    The  defendant  The  defendant 
pleads  **  fale  in  market,"  whereby  he^  juftifies  the  convcrfion.  in  trover  mod 
—And  it  was  held  to  be  no  plea,  becaufe  it  amounts  but  to  the  ge-  P^^^  the  go- 
ncral  iffue.    And  ruled  accordingly,  that,  if  he  did  not  plead,  a  p^'*'  '^*' 
nihil  dicit  fhould  be  entered.  Co. Li'!  303  b. 

Cro.  EUz.  161.  4X5.  Cro.  Car.  T57*  Hob.iS7.  127.  i.  Sid.  io6.  i.  ICeb.  30$.  lo.  Co.  95.. 
S«vn,  13.  I.  Leon.  17).  a.  Salk*  654.  Stra.  651,  Barnes,  439.  4,  Bac.  Abr.  6^  6^.  a«  Term 
»#p.75o, 

M  3  Memo-. 
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Memorandum. 

T!nHf.rhnf5i>T]PON  Wednefda^  the  tenth  of  June^  this  Term,   SiR  JoHlf 
y*  \n  Popyum.     ^    Po p  H  A  M,  Chit/  Jujllcc  of  thc  king's  bench,  departed  this  life ; 
6.  Co  75.  a.     being  a  moft  reverend  judge,  arid  a  perfoii  of  griiat. learning  anrf 
integrity. 
Case  4.  Mantle  againft  WoUington. 

An  ejtament  r  JECTMENT  on  a  joint  leafe  by  two.  Upon  not  guilty,  a 
*'""d'o^r*i^i  fpecial  vcrdift  was  found,  That  the  two  IclTors  were  tenants 
lea-  by  tcMnn ^"  common  :  and,  Whether  he  might  declare  of  a  joint  kafc  or 
,.,  common,        not  ?  was  tlie  queftion. 

Ame,  83.  FennEr,  Yelverton,  and  Tanfield,  held,  that  thc  decla- 

U,  Ray.  404.    ration  was  ill ;  for  he  ought  to  have  declared  upon  levcrai  leafes 

C0.LU.45i  20U.  6.  Co.  14.  Poph.  37.  J .  Burr.  319.  f . Tearm  Rep. 759.  i.  Shaw.  341.  2.  Wilf. 
aji.     z»  Stra.  ilSi.     Ld.  Ray.  726. 

But  Williams  conceived  it  to  be  well  enoughs 
Oi.  If  accept-      1'he  matter  in  law  intended  to  be  found  was,  A  copyholder 
ancc  of  rent      commits  wallc  ;  the  lord  afterwards  accepts  of  the  rent :  Whether 
foTflitu^re  o7    ^^^^  Ihould  bar  him  to  enter  for  tlic  forfeiture?   But  no  rcfolutioi» 
copyiioW?        was  given  tlicrein. 
Cowp.  243*      Dougli  5o« 

Lo  agairfft  Sanders. 

Trinity  Term,  ^.  Jac,  I.  Roll  ^^^. 

in  wh.t  cafe  A  (JTION  FOR  THESE  WORDS :  "  Thou  haft  ftolen  my 
T^T^'Inlhc*  "wood."     It  was  demurred  in  law.  Whether  the  aftion  lay? 

^Volfifin/e,  *     — And  adjudged  (witliout  argument)  for  the  plaintiff;  for  it  (hall 
Ante,  66.1 14.  be  taken  in  the  worft  part;  and  wood  is  to  Dc  intended  of  that 
Poa.  674. 341.  which  is  cut  down,  according  to  the  ancient  rule^  Arb^r  dam  cr^fcit^ 
HoH.  77.        •  LIGNUM  dum  crtfocre  nefcit. 
Salk.  695.     J.  Com.  Dig.  177.    4.  Bac^  Abr.  506,  507, 

Case  6^  Tlic  Bifliop  of  PcterboroUgh  agahfi  Citefby. 

EafterTirm^  5.  Jac.  I.  Roll  ^Si.  B.R.   and  Trimtj  Term,  4,  Jac.  u 
Roll  igz%.  C.B. 

iJiVc^Vhiii  pRROR  <^f  a  judgment  in  quare  impedit,  fbt  the  church  of 
fix  monrhs  mall  fPT)effam.  The  queftion  upon  demurrer  was,  iVhether  thc 
be  reckoned  time  to  Collate  Within  fix  months  fhall  be  reckoned  according  to 
half  a  yeir,  or  twenty-eight  days  to  the  month,  or  according  to  half  a  year,  di- 
t%%  days,  and  yiding  the  entire  year  into  days  ?  And  it  was  adjudged  in  the 
of  28  dayf"^  '  common  pleas,  Tfcat  he  could  not  collate  until  after  the  half-year 
each ;  for  where  according  to  thedavs,  and' not  at  the  end  of  fix  months,  account* 
a  ftatute  fpeaks  ing  twenty-cight  days  to  the  month  :  for  the  bifhop  had  collated 
of  years,  they  ^ftcr  the  hx  months  paft,  but  within  the  half  year,  being  fixtcen 
Tr 'e?  Am^  ^*y^  vaoxt  than  the  fix  months  ;  and  the  error  was  afligrtcd  ia 
bu?  whc?c  it'  ^his  point  of  law.  And  after  argument  by  DoderiDce,  the  King^s 
men  ions  Solicitor^  for  the  hijhop^  and  by  Yelverton  for  the  defendant^ 

Jhau  be  intend.  ^^  ^'^^  refolved  by  the  Court  according  to  thc  firft  judg- 
•H^iun.'rnonihG  nicHt,  That  the  collatioft  ought  to  be  after  the  half-year,  and  not 
of  i8  d  y  each  bcforc  I  for  tlicy  held,  that  tempus  femejlre,  in  theftatuteof  ^y?miif- 
Arwty  i  VI.  le-^.fler  the  fccond,  cap,  5.  is  intended  half  a  year  according  to  thc  days 
Co.  Li(.  135.  b  of  the  year,  which  contains  in  tlic  whole  tliree  hundred  and  fixty- 
i.  Co.  62.    a.RwlI.Abr  521.    YcW.  loo, 

£ve 
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five  days ;  which  being  divided,  the  half-year  is  one  hundred  and  T^e  Blflnp 
eighty-two  days,  and  that  time  the  patron  hath  to  prefcnt,  who  is  ^^j^^^*"-.**' 
the  perfon  chiefly  regarded  in  law.  But  they  all  agreed,  that  a  month       ^^^,„^ 
Ihall  be  accounted  twenty-eight  days  to  the  month,  in  cafe  of  a    Catisky. 
condition  for  rent,  38.  Hen.  6.  />/-7. ;   in  cafe  of  anrolments,  as  Hobart,  179. 
5.  f/zz.  Dy\  218.  ;    m  cafe  of  a  leet  held  within  a  month  after  utt.  10. 
Eajler  and  Michaelmas ;  and  generally  in  all  cafes  where  the  ftatutc  *•  M<k1.  58. 
fpcaks  of  MONTHS  ;  but  where  the  ftatute  fpeaks  of  years,  '^^X.^.'^nl^    '^^' 
is  to  be  conftrued  as  before,  viz.  one  hundred  and  eighty-two  Cn.  ei;z/83S- 
days  to  die  half-year,  as  it  is  in  17.  EH%.  Dyer.  sk  n.  314. 

And  Yelverton  faid,  that  he  had  feen,  in  Jujiice  Spelman's  652."^^'  ^  ' 
Reports^  a  cafe  between  Doiior  fVhite  and  the  Bljhop  of  Lincoht^  3.  Burr.  1455, 
where  it  was  refolvcd  aiccordingly  in  a  cafe  of  quare  impedit ;  and  i-  Com.  Dig. 
thatWALMSLEY,^«/?/Vtf,  (hewed  to  him  a  precedent  in  the  time  ^f^"^'    ^  . 
Ed-Mord  the  Firft  {which  was  immediately  after  the  ftatute),  where    ®"^ '  *  ^* 
it  was  refolvcd,  iti3X  ^*  tempus  femiftre'*   fhould  be  taken  for  the 
half-year,   and  not  for  fix  months   only. — The  firft  judgment 
therefore  was  affirmed. 

And  it  was  here  further  faid  to  have  been  refolved,   that  the  if  the  bifliop 
metropolitan  may  not  prefent  after  the  avoidance  of  the  church,  ^^^^\  v^^^^n 
until  the  year  fully  ended ;  and  by  the  fame  reafon  the  ordinary  ^^^  prcfcnt«h>ii 
cannot  collate  until  after  the  half-year  be  ended.  cannot Upfe  un- 

til the  year  be  ended.    Gib.  Cod,  769.    a.  Bl*  Com.  177. 


Leach's  Cafe.  cah  7. 

PRROR  brought  by  Leach  to  rcverfc  an  outlawry  upon  the  fta-  Naming  a 
^  tutc  of  5.  Eli%.  c.  9.   of  perjury.     The  firft  error  afligned  ^^^"^"^J^*:*' ""^ 
was.  For  tiiat  he  was  indided  by  the  name  of  Nicholas  Leach^  of  without  ih'cw- 
thc  parifh  of  AUgate^  and  doth  not  Ihew  in  what  county  Aldgate  .ng  in  ^^  hat 

is.  county  it  lieSg 

And  for  this  caufc  it  was  reverfed,  although  it  was  objefted  to  ** 
be  well  enough,  heiOLXxk  Adiddlefex  was  in  the  margent;  fo  xht^'^^^'^^^' 
parilh  Ihould  be  intended  to  refer  thereto.     But  becaufe  an  in- ^co^*oVg.3o. 
diftmcntfhall  not  be  taken  by  intendment,  and  becaufe  the  county  »!  Hawk.  274! 
in  the  margent  fhall  be  referred  to  the  place  where  the  offence  was  314. 
committed,  and  not.to  the  habitation  of  the  party  ;  and  by  the  s-B^<^-A*>' 6»«- 
ftatute  of  8.  Hen.  6.  c.  10.  there  ought  to  be  the  addition  of  the  Ante,  69. 
place  and  county  where  the  party  indifted  inhabits  ;  therefore  it  »•  ^•*'  S*  c-  S- 
was  held  to  be  ill,  and  reverfed. 

Secondly,  For  that  a  county  court  was  held   23.  February^  l"  prochSminj 
and  the  next  county  court  was  held  ^3.  March  following ;  fo  as  ''"'l^^^'  ^**"^* 
there  were  not  twenty-eight  days   between  thofe  two  county  [^"^j^ht  cuys^* 
courts,  as  there  ought  to  be  by  the  law,  exclu/ivezwi  inclujive. — And  cxciufivc  and 
for  this  caufe  alfo  it  was  held  to  be  erroneous. — But  T  anfield,  inciufive,  be 
JuJlice^  faid,  it  ought  to  be  affigned  as  an  error  in  fait ;   for  it  ^^^  **^** 
might bclcap-ycar;  and  then  it  is  good,  and  that  matter  iffuable.    ^mc^eT '* 

Palm.  287,    a.  Hale,  aoi.     3.  Bac.  Abr.  771. 

M  4  BouW 
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CAt*8.  Boiild  and  Others  againjl  Sir  Henry  Wynflon. 

Hilary  Term,  4..  y.<rf .  1 .  Roll  396. 

A  Covenant,  TJ^JECT.VENT.  Upon  a  Ipecial  verdid,  the  cafe  was,  Tliat 
t'o^h  ^..oi  -*— '  Sir  licnry  IJMi/hn  by  ijiticnture  covenanted,  in  confideraiion 
to  rt^rH  fiif d  Qf  natural  love  and  afFeftion  to  lyUliam  ff^njion^  his  eldcil  foil, 
L;  m"crrl  "^  ^°  ^^"^'  f^i^<^^  ^o  ^'^'^  ^^^  of  /f'/AVam  /;We«  for  life,  and  after  to 
•dt-rition  of  lovt  ^^^^  "f^  ^f  f^ch  ^fcmc  as  lie  afterward  mould  marry,  for  life,  re- 
and  aftedicn,  maiuder  to  the  tirlt  fon  of  the  laid  H'tUlam  [fynjion  \\\  tail :  after- 
*^""'^*  ^*  ^-"  w^ard,  the  faid  I4\iliam  IVviJion  being  unthrifty,  and  inGloceJier 
wV^n'Is^to^  gaol.  Sir  Henry  U ynJroHy  to  dillurb  the  rifing  of  the  ufe  to  the 
tii«»  fV n  himfjf./^'^'  v/hom  aftcn\ard:{  he  Ihould  marry,  let  that  land  to.  his 
•>  ,1  ;,|^  younger  fon  for  a  thoufahd  years  :  afterwards  JVilliam  IVyrtflon 
7^4-^791.  ^°^^  ^^  ^^^^  ^^^  jailor's  daughter,  and  died  without  iflue :  and^ 
*l  Co.  40.  Whetlicr  this  Icafc  were  good  againit  her  ?  was  the  queftion. — 
t.  Com.  Dif.  HuTTON,  Strjeant,  for  tlie  defendant,  held,  First,  1  hat  no  nfc 
57»-  at  all  did  rife  to  the  feme,  altiiough  no  leafe  bad  been  made  ;  for 

the  confidcration  being  fpecial,  **  in  confideration  of  affe£tion  to 
"  his  fon,  to  itanu  feifcd  to  the  ufe  of,  ^r,"  that  being  only  for 
blood,  and  in  that  fpecial  manner,  cannot  extend  to  the  /erne 
whom  he  afterward  flio'iid  many  ;  for  Ihc  is  a  ftranger  to  that 
confideration  ;  but  if  it  i  ad  been  in  confideration  of  fuch  a  mar- 
riage, Vk' nil  B.  feme  in  ceitain,.  it  had  been  good.  And  in  proof 
hereof  he  relied  upon  Afildmays  Cafe  {a)  and  upon  ff'lftmans 
Cafe(b). 

But  ALL  THE  Court  refolved  for  the  plaintifF,  that  tliis  was 
a  good  ufe  ;  for  the  confideration  extends  to  the  feme  which 
fliould  be,  as  if  it  h?d  been  in  confideration  of  marriage:  for  the 
love  and  affedtion  of  the  fon  extends  as  well  to  xhtfcme  of  the 
fon  (who  is  quaji  pa^t  to  the  fon)  as  to  the  fon  himfelf ;  for  that 
by  intendment  ig  trood^caufe  of  the  fon's  advancement:  which  is 
the  reafon  that  at  the  common  law  the  fon  might  endow  his  wife 
ex  affenfu  pat/iu  And  a  man  may  give  lands  in  frank-marriage  be- 
fore the  marriage  \  for  hisaffe£tion  is  diecaufe  of  the  gift:  where- 
fore the  ufe  here  is  well  limited. 

it  i  fnther  c6-  SECONDLY,  Admitting  thc  ufe  would  rife,  yet,  it  being  a  future 
vcnant  to  ftand  ufe,  and  an  eftate  in  contingency,  this  leafe,  being  made  before  thc 
reiicd  to  the  ufe  ^f^  ^rofe  and  the  eftate  vefted,  is  good,  and  fhall  charge  the  future 
^J^|:;*',^J||^[^%ftate.  Therefore  it  hath  been  ruled  in  one  Bela/s  Cafe  (c), 
ufe .  t  fuch  wife  where  one  made  a  Feoffment,  or  covenanted  to  ftand  fcifed  to  the 
as  he  Ihould  ufe  of  himfelf  for  life,  and  after  to  his  firft  fon,  and  before  the 
afterwards  birth  of  his  firft  fon  made  a  feoffment,  that  fhould  deftroy  his 
w»ifS'rT*\^^^*^^'  So  this  leafe  for  years  being  made  upon  a  confideration 
ifr*.'e  inxX  T  before  the  efta»c  did  arife  '  (being  but  an  eftate  in  poffibility),  it 
ic.c  nude  by  Ihall  bat  the  arifing  of  that  eftate  ;  or,  at  leaft,  (hall  be  a  good  bar 
the  farhcr  pre  for  that  tixnt  againft  that  eftate,  which  was  but  an  eftate  in  polfi- 

vioui   to   his 

fvi.*%  marriagfy  will  not  defiroy  tb*?  former  ufe  to  the  wife     %.  Roll.  Abr.  784.    7.  Co.  40.     x.  Co.  i»o» 

F«-rftc*a  Cont.  Rtin.  249.     1.  Lac  Abr,  314.     5.  Bac.  Abr.  37  !• 

{a)  IT. Co. 90.    Cro,  Ellt  34.  (*;  Cro.  Ell2, 630.     x.  RolL  Abr.  794. 

(*j  a.  Co.  x-;. 

bility 
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bilitv  at  the  timcof  the  leafe  made.   And  fo  was  the  opinion  con-       Bould 
ccnrcd  in  the  cafe  of  IVood  v.  RcymiJs  (a).     Wherefore,  Isfc  ^  ^^^"^ 

The  Court.   This  leafe  (hall  not  bind  the  eftatc  of  the  wife,   Wynston. 
becaufe  there  was  a  goo4  eftate  by  the  firft  limitation,  which,  if  Cfo-  tl»«'  554* 
it  be  not  deftroyed,  cannot  be  charged  nor  incumbered  after  it  is  Q,f^|'"{4t^^|' 
nifed,  becaufe  it  hatli  relation  to  the  firft  covenant,  and  none  hath  ^.BaVi^'Jui 
intcrcft  to  charge  it:  and  this  leafe  fhall  not  deftrojr  it,  but  may 
well  be  conllrued  to  arife  out  of  the  reverfion  which  Sir  Henry 
Wynfton  hath   and  may  lawfully  charge.     Wherefore  it  was  ad- 
judged for  the  plaintiff. — Note,  Williams  cited  Sir  Peter  Lets 
Cafe  in  the  court  of  wards,  to  be  refolved  in  this  point. 

* 

(a)  Cro.  Eliz.  764.  854. 


Butler  agatnff  Duckmanton.  Ca*k  ^ 

Tn'nitjTtrm,  4.  Jac.  i.  iJo// 237.     Derfy. 

^TRESPASS.     The  cafe  upon  fpecial  verdift  was.  That  Hum-  u  a  rcveriioncr 
'*•    phrey  Duckmanton  dcvifed  that  land  to  John  Duckmanton^  his  marry  the  He- 
baftard  fon,  and  to  the  heirs  of  his  body  ;  remainder  to  Richard  "'^^  ^^  J^*"* 
Duckmanton  his  coufin  and  heir,  and  to  his  heirs ;  ajiddcvifcth  the  Ji^  undVyw!!! 
land  to  Elixadttb  his  wife  for  fifteen  years,  if  fhe  lived  fo  long,  loor  of  the 
1  he  fald  Humphrey  died  in  the  fourth  year  of  Edward  the  Sixth.  leafe,  ark. 
Afterward  Eli^al^eth  married  with  Richard  the  heir  of  the  devifor,  *'*^*«  «n«<**^ 
to  whom  the  remainder  is  limited,  and  they  two  entered  and  had  [^^^^'"iwtoB 
pofleffion,  and  continued  in  pofleffion.    John  Duckmanton^  the  firft  ^f  „,g  \^^  |,y 
devrlcc,  in  i  5.  £/fz.  releafed  to  Richard  Duckmanton  all  his  right  the  tenant  of 
and  intercft  in  the  faid  lands,  and  afterward,  notwithftanding  this  fhe  ^rtituiar 
relcafc,  entered  and  let  to  the  plaintiff,  upon  whom  the  defendant  ^'f/'»  &»»»  not 

^  ^      J  c  *     r  vcft  the  lands  iw 

^^^^^^i'  .  .  ^^«  rtverfioner. 

The  folc  queftion  was,  Whether  Richard  Duckmanton  be  in  after  ^^^  ^  "^^^ 
tlii<  eftatc  determined,  as  tenant  by  fufferance,  and  what  polTeflion  ^^^^.^l^^ 
be  had ;  and  whether  a  releaie  to  him,  he  being  but  tenant  by  ^nd  therefore 
iuffcrance,  be  good  to  veft  the  eftate  in  him  ? — After  argument  at  no  privity  be- 
the  bar,  it  was  refolved,'  «wecn  them. 

First,  That  he  was  in  pofleffion  but  as  tenant  by  fufferance;  Co. Lit.  57.  b. 
for  in  rcfpe£l  of  his  reverfion  he  had  no  colour  to  enter,  and  he  '7°  ^• 
came  to  the  poffeffion  by  colour  of  a  leafe  made  to  theyi?;nr,  which  oye^'j^i. 
was  determined  by  effluxion  of  time  betbre  the  releaie  made  ;  fo  Cro.  Eii«.  ix. 
as  he  had  not  any  title  to  hold  the  poflellion  but  as  tenant  by  fuf-  2^. 
feiance,  which  title  he  had  until  entry  was  made  upon  him.  Cro.  Car.  187, 

I    Lev.  145. 

Secondly,  This  releafe  being  made  to  him,  he  being  tenant  5.  Com.  ti^. 
l>y  fufferance,  is  not  good  to  veil  any  eftatc,  for  want  of  privrty  409-  ^30- 
fewecn  them ;  and  a  relea^-   to  him,  as  to  him  who  had  the  re-  ^.^**^'^*'-'^57« 
verfion,  is  void^,  becaufe  he  had  not  any  pofleffion:  and  an  eftatc  ,.*Burr*78?8o! 
cannot  be  vefted  in  him  in  revcriion  by  this   means;  for  if  te- Cjwp/5^9. 
naritfor  life  releafes  t.  him  in  reveifion,  it  is  void  by  way  of  re-  Dougi.  1^9. 
kafe ;  anJ  it  cannot  be  by  way   of  furrende r,  for  want  of  apt 
Vords;  a  fortiori  here,  .•<  j.^-\Vlierefore,  without  furtlier  argu- 
ment, it  was  adjudged  for  the  plaintiff,      t^ide  Litt.  107,   /».  7. 

£dw. 
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rK/e^.RoM.      EJw.  4.  pi.  27.     ao.  Htn.  6.  "  ReUa/e''  8.     17.  if^«.  7.    ^/.  42. 
AW.79s.««»/r«.  and  A/ifi&.  30.  31.  £/i2.  -<///(?»  V.  i/i//,  upon  a  relcafe  to  a  tenant, 
by  fufFerance. 

See  6.  Ann,  0.  18.   4.  Oeo.  «.  c.  tS,    and  ii.  Geo.  i.  c.  19. 

Caii  10.  Clark  againfi  Cogge. 

E^erTgrm,  ^,Jac.  1.  Rail  ni. 

The  grantee  of  TTRESPASS.  Upon  demurrer  the  cafe  was,  The  one  fells  land, 
lands  dun  have  J.  ^^^  afterwards  the  vendee,  by  reafon  thereof,  claims  a  way 
?:.nd7o7!he  ^  ^^^^  P^^^  ^^  ^^^  plaintiff's  land,  there  being  no  other  convenient 
grantor  wiriiouc  way  adjoining  I  and,  Whether  this  were  a  lawful  claim  ?  was  the 

any  cxprefi         queftion. 

Po'it/tpo.  And  IT  WAS  KESOLVED  without  argument,  that  the  way  re- 

to  Lit  I  roaincd,  and  that  he  might  well  juftify  the  ufing  thereof,  becaufc 

II?  Co.  53?.^  *  ^^  5s  a  thing  of  neccftity ;   for  odierwife  he  could  not  have  any 

Kob.  234*  profit  of  his  land :  et  e  convcrfo^  if  a  man  hath  four  clofes  lying 

Cro  till  84.  together,  and  fells  three  of  them,  referving  the  middle  clofe,'and 

6  M^^^^°  hath  not  any  Way  thereto  but  through  one  of  thofe  which  he  fold, 

1.6?.   '  ^  ^^^  although  he  referved  not  any  way,  yet  hefliall  have  it,  as  refervcd 

JLut '  1489,  unto  him  by  the  law  ;  and  there  is  not  any  extinguilhment  of  a 

1.  Term  Afp«  way  by  having  both  lands.  Wherefore  it  was  adjudged  accord;* 
560.  ingly  for  the  defendant. 

Ca8e  II.     Hancock  againjl  Field  and  Others,  Executors  of  Crouch. 

Hilary  Term,  4.  Jac.  a  Roll  ^jj. 
A  rtUafi  of  Ml  /-^QVENANT ;  for  that  the  plaintiff  by  indenture  let  to  the 
rfclTiliatdsr  ^^^^^""^  *  '?°'?^^  '^  Fiect-Jirect  for  years,  and  the  Icffee  cove- 
moiiebya  k(for  nanted  to  repair  it  well  from  time  to  time  during  the  term,  and 
to  a  iciTce,  will  at  the  end  of  the  term  to  leave  the  fame  well  repaired  to  the  Icflbr ; 
fior  difchargc  and  afligns  the  breach,  for  that  he  did  not  leave  it  well  repaired  at 
L*I?chT'cl^lc  ^^^  ^"^  ^^  ^^^^  ^^^^'  ^^^^  defendant  pleads,  that  the  plaintiff, 
oaoTto^i'jaTJ'*  within  three  days  after  the  date  of  the  mdenture,  releafed  to  the 
the  preinifes  in  tcftator  all  debts,  duties,  and  demands.  The  truth  was,  that  the 
good  rc|>air.  plaintiff  had  recovered  fix  pounds  damages  and  cofts  againft  the 
yoft.  22*.  4«7.  teilator,  and  made  an  acquittance  upon  receipt  thereof,  with  a 
*^*  general  releafe  of  all  adions,  duties,  and  demands ;  which  was 

«.Roii.Ab,407.  pleaded  in  bar,  being  entered  in  hac  verba. 

Pyer,  217.'  Whereupon  it  was  demurred  :  and,  after  argument  at  the  bar, 

2.  Bro.  62.  .  ALL  THE  CouRT  refolved,  that  it  was  not  any  bar ;  for  being  a 
I.  Uv.  99.      covenant  future,  and  not  in  demand  at  the  time  of  the  releafe 

o.    It.  270.   j^j^jg^  jj^^  ^Q  Ijg  performed  at  the  end  of  the  leafe,  this  releafe,  al- 
Cfq*.  Eiiz.  s68.  though  it  be  of  all  demands,  which  is  the  moft  general  word  in 
4Bac.Ab  .287.  relcafcs,  vet,  there  appearing  not  any  intent  to  releafe  it,  cannot 
td.  Tvaym.  65*  therefore" be  any  bar. 
51^8.519.664. 
Ccvvp.    803.     Dougl.  407.     X.  Term  Rep.  310. 

.  Co.  Lit.  265.       But  if  he  had  releafed  all  covenants  in  fuch  an  indenture,  that 
29 K  b.  had  been  a  bar  :  and  although  a  releafe  of  all  demands  is  good  to 

I  ft*  ^''  8  ^x^i"K^^^  warranty,  though  future,  and  to  bar  demand  of  relief, 
Cro.  El.t.  6c6«  2.  Rcill.  Abr.  40^.  i.  Sid.  141.  Ydv.  274.  156.  a.  Mod.  281  •  3.  Mod.  277. 
%,  Lev.  115.     Show.  155.    4.  2ac.  Abr.  286. 

as 
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as  40.  Edw.  3.  ^/.  22.  is,  yet  that  is,   bfccaufc  in  xht  one  cale  the    Hancock 
hiid  is  bound  by  the  warranty,  and  the  relief  is  by  the  reafon  of       *^*'^ 
ihc  feigniory  whereto  it  belongs,  fo  it  is  a  good  bar ;  fo  it  Ihall   f***-***^ 
cxtinguilh  a  rent  refcrvcd  upon  a  Icafe,  although  it  be  made  before 
any  rent  arrcar,  becaufe  it .  is   due  by  the  contract,   which  was 
before  the  rcleafe  made. 

But  tlic  covenant  here  is  merely  future,  and  is  not  broken,  nor 
to  be  faed  before  the  end  of  the  term  -,  and  a  relcafe  of  adions  is 
not  any  bar  thereto,  as  Long  ^uinto  5.  EJuj,  4.  is  ;  and,  by  con- 
feauencc,  a  releafe  of  demand  is  not  any  bar. — Tanfield  cited  a  ' 

caic  of  one  B.  in  2a.  EUz.  to  be  adjudged  accordingly  ,  and  for 
that  purpofe  the  ca(e  of  Ho€  if.  Marjhall  {a)  was  vopched,  where 
one  became  bail,  and  before  judgment  the  plaintiff  reicafcd  to  the 
ball  all  adions  and  demands,  and  afterward  tlie  principal  was  con- 
demned, and  did  not  render  his  body  :  and  in  a  fare  facias  upon 
this  recognizance  the  releafe  was  pleaded,  and  adjudged  to  be  no 
bar  i  becaufe  at  the  time  of  the  rcleafe  there  was  not  any  recogni- 
zance in  any  fum,  nor  was  tliere  any  duty  due :  fo  here,  &c.— All 
THE  Court  was  of  that  opinion. 

An  exception  was  taken  to   the  declaration,    Becaufe  -the  in  corenant, if 
breach  was  ailigned  in  not  delivering  up  the  houfe  well  repaired  at  the  breacii  be 
tlw  end  of  the  term  ;  and  he  doth  not  Ihew  in  what  point  it  was  f^»sn«|accowl- 
not  well  repaired.— 5^</  mn  alloccttur\  for  the  breach  being  ac-  Mnritisfiufil 
cording  to  the  covenant,  is  fufficient.    But  if  the  defendant  had  cicnt. 
pleaded  that  at  the  end  of  the  term  he  delivered  it  up  well  repaired,  Ante,  124. 
then  if  the  plaintiff  will  affign  any  breach,  he  ought  particularly  ^°'^'  3"4-48«. 
to  fticw  in  what  point  it  was  not  repaired,  fo  as  the  defendant  might  ^^'' 
give  jparticular  anfwer  thereto.— And  Williams,  Juftice^  faid,  it  y^^,,     *^^" 
]vas  io  refolved  in  the  cafe  of  Boyle  v,  Saxye^  that  in  a  declaration  1.  sij.  ]]^i, 
in  an  adion  of  covenant,  it  fufficeth  to  affign  the  breach  as  ge-  3  Mod,  69* 
neral  as  the  covenant  is.— Wherefore  it  was  adjudged  for  die  ^"*''*  3*9- 
plaintiff.  ?*i**^-  *S»- 

*  Ld.  Ray.  i6!I. 

1(4.  594^  14x6.    Stra.  68i,    Cowp.  ii6.  665.  727.    Dougl.  667. 6S5.     y.  Ta.  Rep.  67x« 

(4)  J^iob.  i^\  U  40«  Elit.     5.  Co.  70.     Cro.  E1U«  580. 

Vaughan  againjl  Juftice  Williams.  cau  i%. 

rRROR  of  a  judgment  in  zfcire  facias  againft  him,  as  bail  for  A  writ  of  em* 
^  one  Powelj  was  brought,  returnable  before  the  Juftices  and  ^^»^'  "<>'  '•«  '■» 
Barons  in  the  exchequer-chamber,   upon  the  ftatute  of  27.  Eliz.  '^^^^^''''^^ 
c.  8. ;  and  becaufe  there  was  fome  doubt  made  of  the  allowance  I  jl^g^mo)^ 
thereof,  it  was  moved  in  court  to  be  allowed. — And  all  the  afdrefadat     • 
Court  held,  that  it  was  not  allowable;  for  it  is  not  any  of  thofe  againit  bail, 
aftlons  luentioned  in  the  ftatute,  whereof  a  writ  of  erf  or  lies,  nor  ^^^'  *^^*  354* 
i*  he  any  party  who  may  have  a  writ  of  error  of  the  firft  judg-  Veiv.  157. 
in«nt.— Makn,  the  Secondary^  (hewed  the  Court  a  precedent,  that  ^^^  7*- 
a  Writ  of  error  was  brought  of  a  judgment  in  this  court  in  a  writ  cr^CiV* 
of rcfcow :  and  although  it  be  an  aftion  in  nature  of  trefpafs,  yet  2,'$!  186. 300I 
«>ccaufc  it  was  not  an  aflion  named  in  the  ftatute,  it  was  refolved,  481.464' 
^t  it  was  not  allowable.— Whereupon  here  this  writ  of  error  was  ^'w*-  ^i««  730- 
*iud  to  be  allowed.  '•  w^-  79- 

I.  SaJk.  263* 
5.  Mod.  230.    I.  Vent.  38. 169.    Ld.  Ray.  98.  318.    2.  Bac.  Abr.  ztu 

Evans 
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Case  ij.  Evans  agaiiift  Thomas. 

A  covenant  to  p^RROR  of  a  judgment  in  tlic  common  pleas.  Upon  a  fpecial 
)lcvyafinc,uponXl#  yerdift  the  cafe  was,  That  one  George  £ioweU  being  fcifcd  of 
S*!l/.  fliTj/M!  ^*"^  "^  ^*^^»  covenanted  with  Morgan  fFiiliams  to  convey  it  by  fine, 
looiwnUw  1 1  or  other  2L'Sxif Since,  to  Morgan  ff^tl/iams  and  his  hetrs,  before  the 
years  to  B  it  Fcaft  of  Ei^er  next  following,  whjch  (hould  be  to  the  ufe  of  him 
Hull  he  to  the  and  his  heirs  ;  with  a  proviso,  that  if  he  paid  to  Morgan  Williams 
Jl!^an\imc'd!)!c!  ^  hundred  pounds  at  the  end  of  thirteen  years,  that  then  he  might 
nor  amount  to  fc-enter,  and  that  all  affurances  fhould  be  to  tlie  conufor  ;  and  co- 
alcar<;if  thefiae  tenanted  and  granted  for  him  and  his  heirs,  with  the  faid  Morgan 
be  iiot  paiV.  fViWams  and  his  heirs,  th^t  he  and  his  heirs  Ihould  enjoy  the  &id 
rT*66  ^^"^  "^ntW  the  end  of  the  faid  thirteen  years,  and  after  for  ever,  if 

^  the  faid  hundred  pounds  was  unpaid  ;  and  Morgan  fVtlliams  co- 
1.  aoil.  Abr.  venanted,  that  he  would  pay  annually  during  the  thirteen  years  two 
c!^'  r^ar'  capons ;  and  that  during  the  thirteen  years  he  would  not  commit 
a.' Mod*  80?''    any  wafte  5  the  affurance  was  not  made, 

.  3.Rac.  Ab.423.  %  t       *- 

3.Com.Dig.i4S,     The  queftion  was,  Whether  this  covenant  amounted  to  a  leafc 
Douid.  6S9.      for  thirteen  years  or  no  ?  and  adjudged  in  the  common  pleas  that 
%.T6r,l^cp,739.  \^  ^.^g  ^q(  j^,^y  ig^fe^  but  merely  a  covenant.    And  tlic  error  was 
ailigned  in  this  point  of  law  only. 

YEi.yzKTQV^  for  the  plaintiffl  pleaded  tliat  it^  was  a  leafe  ;  for 
fo  the  intent  of  the  parties  appears,  that  the  affurance  ihould  be 
in  nature  of  a  mortgage  j  and  that  if  the  affurance  were  not  made, 
yet  he  fliould  have  a  term  for  thirteen  years ;  for  otherwife  the 
covenant  fhould  be  in  vain,  that  he  Ihould  not  commit  any  wane 

But  ALL  THE  CouftT  hcld,  that  it  was  not  a  leafe  ;  for  the  in- 
tent 6f  the  parties  was  to  make  affurance  of  the  inheritance  byway 
of  mortgage,  which  is  but  a  covenant  that  he  (hould  enjoy  during 
the  time  of  the  mortgage,  and  not  to  make  a  leafe ;  for  if  a  line  had 
been  levied,  or  a  feoffment  made,  that  had  not  been  a  leafe :  and 
the  covenant  *^  that  he  and  his  heirs  Ihould  enjoy  it  until  the  end 
*^  of  thirteen  years,  and  in  perpetuum  if  the  hundred  pounds  were 
**  not  paid,"  ihews  the  intent  that  it  (hould  not  be  a  leafe,  but 
merely  a  covenant  for  the  quiet  enjoying :  and  the  covenant  that 
he  fhould  not  make  any  wafle  doth  not  expound  it  otherwife,  but 
was  to  the  intent  that  he,  being  but  a  mortgagee,  fhould  not  com» 
mit  any  wade  ;  for  which  otherwife  there  was  not  any  remedy. 

Agr»nttoA»v«  Tanfield  faid,  that  it  had  been  adjudged  in  one  Pleafance*% 
fw  cm  Tt  ^^f^  (^^*  \ioi\e  covenants  and  grants  with  another  that  he  fhall 
g^  /It/*  J  but  ^^^^  o^^  ^^'^  his  lands  for  fo  many  years,  it  is  a  good  and  abfolute 
that  he  fhall  leafe  ;  but  if  he  covenants  and  grants  that  he  fhall  enjoy  his  lands 
^•ySy  the  lands  for  ten  years,  it  is  not  a  leafe,  bccaufe  it  founds  only  iii  covenant; 
Uonlyiiwvc-  and  44.  Edw.  3.  *'  Monftram  dc  FaitsC^  144.  is,  if  one  covenants 
irIh  Ab  «  8  ^^^^  another,  that  if  he  will  marry  his  daughter,   he  fhail  have 

% .  Mod.  81.  1 .  Peere  WilL  1 6.  7 1 .  3 30.  78 1.  \,  Peere Will.  9.  Stra. 447,  SU  vidt  3,  Bac.  Ab.  4x2. 
Po«i^  17,  766.    a.  Term  Rep.  739. 

(«)  i,RoU.Abr.848. 

fucb 
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fttch  a  flock  of  Ihccp  ;  he  marries  his  daughter  ;  the  property  of      Etaki 
the  fliecp  was  prefently  in  him,  becaufe  it  was  but  a  perloual  tiling ;  *     ^*"'-^ 
and  the  covenant  is  a  grant :  fo  here  this  was  a  covenant,  and  no 
kafc. — Wherefore  the  judgment  was  affirmed.     Vid^^  21.  Hen,  7^ 

Rickman  agahft  Garth.  cass  14. 

'TRESPASS.  Upon  a  fpccial  verdift  the  cafe  was,  That  John  a  biOiop's icifc 
hi/hop  ofCarltJle  let  a  portion  of  tithes  to  Jahn  R'tckman^  Francis  for  %  portion  of 
and  Thomas  his  fons,  for  their  lirts/uccejpve^  rendering  the  ancient  ^i'*'**  forthrw 
rent,  and  afterward  died.  Henry  HJhop  ofCarllflc,  the  fucceflbr,  Ih7ii7i^7i^ 
accepts  the  rent  for  divers  years,  and  afterwards  makes  a  new  leafej,  void, for  tST* 
otthofe  tithes  for  twenty-one  years,  which  lelTeetookthofe  tithes  ;  ancient  rem 
ai^,d  the  piaintifF,  being  the  firft  leflec,  brings  trefpafs.  ""»<>«  ^  «-    , 

-"  -,,,      ,  ,  .  ,   ,     /.  ^cfYcdi  and  is 

J  HE  FIRST  (QUESTION  was,    Whether  this  was  a  good  leale  not  made  good 
within  the  ftatuteof  32.  Hen.  8.  c.  28    and  i.  Eiiz.  c.  19.  ?  againft  thcfoc* 

Secondly,  If  it  were  not  a  good  leafe,  Whether  the  acceptance  acc^uncc  cC 
of  this  rent  by  the  fucceflbr  makes  it  good  againft  him  during  his  rent, 
time  ?  Ante, lit. 

It  was  resolved  as  to  the  firft,  that  it  was  a  void  leafe ;  for  Moor,  778. 
no  leafe  is  good,  unlefs  the  ancient  rent  be  referved,  and  annually  a-H.oiLAb.44^, 
Aic  and  payable  accordin^j  to  the  refervation :  but  this  rent  being  H^7^co^t;j. 
rcfeyed  upon  a  leafe  of  tithes  for  life,  there  is  not  any  remedy  for  4,^4^5.  a?aodV. 
itbydiftrefs  or  aflife,  fo  theleflee  is  not  compellable  to  pay  it ;  and  »•/«. 
becaufe  it  is  not  payable  as  the  law  appoints,  it  is  therefore  void.  Cro.Car.  ^^ 
Fidt  5.  Etiw.  3.     30.  j4/f.  5.    rent  referved  out  of  a  leafe  of  an  j^  ^^'  ^5- 
hundred  for  life  is  void,  for  that  reafon.     And  Tanfield  faid,  y^\^,^yl 
that  this  point  was  firfl  adjudged  in  2g>Eliz.  in  Monington  v.  Trie.    5.  Co.  3/ 

Secondly,  It  was  refolvcd,  that  the  leafe  being  void,  the  ac-  \^^^*  ^** 
ccptancc  (hould  not  make  it  good ;  for  it  is  made  abfolute  void  by  !?  Bac^^br, 
the  ftatute  law  againft  the  uiccefrDr,  but  not  againft  the  bifhop  394, 395. 
himfelf:  and  it  is  not  like  to  leafcs  by  the  common  law,  made  by  ^^tph.  Touch. 
abilhorfor  a  parfon  for  three  lives  ;  there  it  is  not  void,  but  only  '^^' 
voidabl^,  which  by  acceptance  may  be  made  good  :  but  the  ftatute  *'  ^*  ^^^^ 
of  I.  £//z.c.  10.  (a)  in  this  cafe  twees  away  thecourfe  of  thecom- 
ff|on  law. — Wnerefore  it  was  adjudged  accordingly. 
{a)  SeeiS.£Uz.c.  6. 

Ward  againft  Walthew.  cai«  tj. 

Hilary  Term,  3.  Jac,  i .  Roll  1 161 . 

^  pJECTMENT  of  a  mefluagc,  and  fifteen  acres  of  land,  fourl-andi  given  bf 
^  acres  of  meadow,  and  fifty  of  pafture,  in  Sutton  Coefield^  of  a  ******  °^  '*<^^- 
^cinifc  of  Edward  milou^hby  for  three  years.     Upon  not  gt»ilty  ?^^^^^j"„7^^^ 
Pleaded,  the  jury  found  a  Ipccial  verdift,  that  John  bi/hop  ofExettr  Ix^x^ix^viQi^t 
Was  fcifcd  in  fee  de  infra  fcriptis  meffuag.  et  tetiententis  hicpojita  men-  faithful  fcrvices, 
^w?te'.  in  Sutton  Colefield^  in  the  county  of  IVarwuky  viz.  de  infra  »"<*  toafemalt 
kit^-mtJ[ua^.\OCAl\Marlepit-hall,  acde  ^  clofes  vocAT.  Rarbicloje,  ^;f*r^n\atl 
^f.  continent.  2  acr.  prati  et  l^  paftur.  quajunt  et  tempore  qw^  6fc.  gwcralTa^mar- 
fiiff  be;n{  afterward*  fokmn'zod  becweeq  ^heni»  are  not  within  the  l  x.  Hen.  7,  c.  20.  and  therefore  mi 
''^uoo  ol  tbeoi  by  Uw  wife  after  the  death  vf  her  huihand  is  iu>c  a  foi  feiture.     PoA.  474.  624. 

fuerunt 
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Wa  »»  fuerunt parciU.  temmenti  infra  fcrift, ;  et  Jic  feifitui^  tarn  pro  bonofervht^ 
again/t,  donc  by  Nicholas  Tumor  his  doroeftic  fcrvant,  as  for  divers  other 
Walthiw  confidcrations  him  moving,  the  3.  jfpri/^  36^  Hen.  8.  de Jit  tenement. 
Moor,  6S3.  '^^^  .^^  ^^^  ^**^  Nicholas  Turmr,  and  one  oj'^/f  TardUy  his  couiiDy 
SwC.  Yeiv,  101.  by  charter  of  feoffment,  which  is  found  in  hac  verba:  **  Omnibm^ 
S.C.  ..Brownt  f*  (5*^.  Sciatis  me  pntfatum  fpi/cofumj  tarn  pro  bono  et fideli  fervittet 
^J'  -.  **  mihi per  NiCHOL AUM  TuRNOR  d^mejlicym  meum  per  plures  annci 

,1^'.        ^^'     *'  elapjos  prtcftito^  quam  pro  diverjis  aliis  caufis  et  con/iderationtbu» 
Cio.ZYij.  ^i^^*'  movent,  d^dijji  ft  confirmaffi  prafat9   Nicholao   et  Sibyll.«> 
Dy£M47.        *'YardlEY    confanguinf^  mett^   unum   tenement,   nuper   in  tenurd 
3Xo.n.Dig.  7».  it  Willi.  Taylor,  in  Parvti  Suttm^  infra  dominium  de  Sutton  Cole- 
ic?!^^"  ^^^'  ^^  fi^^^f  ^^  omrfibus  tern  ct  fenfment,  eidem  tenement,  fpeti ant.  mcnon 
Cb^'LiU366^     *'  unum  cottag*  nup.  in  tenur.  JoHANvis  Burling,  cum  omnibus 
♦*  croftis  tern  ct  tenement,  eidem  perfirtcnt,  habendum  et  tenendum  difi. 
**  tenements  et  cottag,   cum  omnibus  eorum  pertinent,  prof  at.  NiCHO. 
•*  et  SiBYLLJE  et  haredibus  de  corporihis  fuis  procreat.**    And  it  wa^ 
found,  that  the  faid  mefiuage  and  cloies  were  inter  alia  cogmta  by' 
the  name  of  a  tenement,  and  occupied  under  the  rent  of  fifteen 
ihiUings ;  and  that  the  fiud  Nicholas  Tumor  was  ^en  fervant  to 
thebimop,  and  the  faid  Sybleyfzs  his  coufin  ,  and  that  a  marriage 
was  then   intended  ta  be  folemnized  betwixt  the  faid  Nicholas 
Tumor  and  SybU^  which  was  had  accordingly  ;  and  they  had  iflUe 
John  Tumor  and  fVilliam  Tumor :  but  afterward  Nicholas  Tumor 
died ;  SybU  furviving  took  to  hufband  Francis  Cle^bam  ;  they  the 
29.   Eliz.    infeoffcd    the  faid  John  Tumor:    afterwards   Francis 
Clapham  died ;  ^W-f  re-entered  ;  and  after  John  Tumor  levied  a  fine 
of  thofe  tenements  ^fr  conufans  de  droit  come  ceoy  kslc.  to  the  defen- 
dant :  Syble  afterward,  in  35.  EHz.  infeofled  of  thofe  tenements  the 
faid  fViUiam  Tumor  her  fecond  fon  ;   John  Tumor  entered,  and  in 

f7.  Eliz.  infeoffcd  the  defendant  :  and  afterward  of^e  Richard 
mithy  coufin  and  heir  of  the  faid  bifhop,  entered,  and  in  38.  ERz,^ 
let  to  the  defendant  foryears  :  ffQUiam  Tumor  entered  upon  him^ 
and  infeoffcd  Edward  trilloufbhy^  leffor  to  the  plaintiff,  who  en- 
tcied  and  let  to  the  plamtiff,  upon  whom  the  defendaiH 
entered. 

The  first  quEsriow  was.  Whether  this  gift  in  tliis  manner 
be  a  gift  within  the  ftatute  of  11.  Hen.  7.  c.  20.;  for  if  it  be  a 
jointure  within  tliat  ftatute,  and  as  purchafed  by  the  hufband,  then 
this  feoffment  by  Syble  to  her  fecoinl  fon  is  a  forfeiture,  whereof 
the  eldeft  fon  tnd  his  conufee  may  take  advantage. — And  it  was 
itEsoi*vED,  that  it  was  not  a  jointure  within  the  ftatute  aforcfaid  ; 
for  it  was  not  a  gift  by  the  hufband,  nor  by  the  anceftor  of  the 
hulband :  and  the  confideration  of  the  fervice  of  the  buftmnd  is 
]K>t  faid  to  be  fuch  a  purchafe  as  tlie  law  intends ;  for  it  is  no 
confiderati6n,  which  bemg  recited  in  the  king's  patent,  if  it  were 
falfe,  would  make  it  ill,  as  it  hath  been  adjudged  :  and  it  is  not  fo 
Taluable,  as  that  tlie  law  would  intend  it  to  be  the  purchafe  of  the 
huft)and,  but  a  voluntary  gift  of  the  bifhop :  and  altliough  the 
^ced  be  for  divers  other  confiderations,  there  being  no  other  ex- 
preded  nor  named  therein,  that  general  claufe  fhall  not  alter  the 
cafe,  as  it  is  held  in  Mildmafs  Cafe^  i.  Co^   1^6,  a.      Aflb»  the 

naming 
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naming  SybU  his  coufin  in  tlie  deed  is  not  material,  becaufe  it  doth  Wa«« 
not  appear  to  be  any  coniideiation  of  the  do(;d,  but  is  by  way  of  «?««^ 
addition  to  her  name;  yet  in  regard  it  is  found  in  faft  that  lh«  WAtTii*<Fb 
was  his  coufin,  and  that  there  was  a  marriage  intended  between 
them  at  the  time  of  the  gift,  which  afterwards  took  elFed,  it  fhall 
be  intended  to  be  as  well  the  caufe  of  the  gift  as  the  fervice  of  the 
hufband.  Alfo,  if  it  fhould  beconilrued  the  purchafeofthe  huf- 
band,  yctTANFiELo  faid,  that  tliat  could  be  but  for  the  moiety  at 
moft ;  for  they  took  by  moieties,  being  purchafers  before  the  co- 
verture; fo  for  the  moiety,  the  wife  cannot  be  a  jointrefs  within 
the  ftatute.  And  fo  it  was  refolved  13.  Eliz.  in  the  court  of  wards, 
ill  one  Edmunds'  Cafe^  where  the  father  gave  lands  to  his  fon,  and 
to  a  woman  whom  he  intended  to  marry,  in  tail ;  they  intermarry, 
and  have  iflue ;  the  hufband  dies  ;  the  wife  furviving,  aliens  ;  .that 
it  was  a  forfeiture  but  for  the  moiety. — But  Williams  denied  it 
to  be  law,  and  faid,  that  in  fuch  cafes  it  was  a  forfeiture  for  the 
entire. 

Secondly,  It  was  refolved,  admitting  It  were  a  jointure  within  if  a  woman 
the  ftatute  of  1 1.  Hen,  7.  c.  20.  yet,  as  this  cafe  is,  neither  the  heir  with  \\tx  fecool 
nor  the  conufee  fhall  take  advantage  of  the  forfeiture,  by  the  aliena-  hufband  anem 
tion  to  the  younger  fon  ;  for  when  tlie  4ieir  is  infcofTcJ  by  the  fc-  ^^^^^ 
cond  hufband  and  tlie  wife,  and  afterward  tlie  hufband  die%  and  ^veys  it'^ 
the  wife  enters,  fhe  defeats  that  eflate  :  and  when  the  heir  levied  a  another,  and 
fine  to  die  defendant,  that  fine  gave  no  interefl,  but  only  by  cllop-  a^""  «>«  cJ-  aifc 
pel,  became  the  heir  had  nothing  at  the  time  of  the  fine,  nor  the  ^'^J*' *»«A»n4 
conufee  i  yet  the  heir  hath  given  his  right  to  the  entail,  and  con-  lcr$  aiS^voS*' 
eluded  himfclf  that  he  cannot  enter ;  and  the  conufee  cannot  enter,  her  aii«na!k>«* 
becaufe  he  hath  nothing  but  by  efloppel,  and  no  rcverfion.     And  ^^  thcndir** 
therefore  tliere  is   difference  between  this  cafe  and   that  of  Sir  co"^'""".  ij«- 
Qeorge  Brown  :  there  the  heir  in  tail  had  a  reverfion  in  fee  expec-  po^tif*  ^"r 
tant,  and  by  his  fine  gave  that  reverfion  to  the  conufee,  Jo  he  had  ihaj/ JkcTd-*" 
tlic  rcverfion  of  the  eftate  of  the  conufee,  and  might  well  enter  in  vantage  of  the 
rcfpeft  of  the  prejudice ;  but  he  hath  not  fo  in  this  cafe.  forfeiture. 

YeW.  101.     Noy,xa2.     3.00,50.     a.  Bac  Abr.  93.   , 

Thirdly,  It  was  moved.  Whether  by  this  habendum  the  lands  Lands  appqr, 

appurtenant  to  the  mefTuagc  paflcd,  or  not  r — And  they  refolved,  *^"»"«  «<>  • 

that  it  did,  by  the  name  of  Unementum.  ^^^^  P*^»  ^y 

'       .  the  word  rne. 

mtfitum,    a.  Term  Rep,  498.  502^ 

Fourthly,  It  was  moved,  that  this  verdift  did  not  maintain  a  declaration  !• 
the  declaration ;  for  the  declaration  is  of  land  in  Sutton  Coefie/d,  and  ^jc^ment 
the  vcrdia  finds  the  feifin  of  lands  in  Sutton  aiefield :  and  the  deed  is  ^Zfilu'Jn 

of  lands  i«PARVASuTTON,/»/r<^Jbmiw«W^/^SuTTONCOLEFIELD  ;  Jcalcof  Undi 

fo  neither  the  verdift  nor  deed  agree  with  the  declaration,  for  the  in  Lutk  Suitm^ 
viii  where  the  lands  lie ;  therefore  no  judgment  ought  to  be  given.-^  ^'^hin  the  ma- 
Bm^all  THE  Court  refolved,  that  the  verdia  finding  feifin  daftfra  p^r  of  c#/c/fe/rf, 
fcnpt.meffuag.kc.  that  is  quajizn  exprefs  averment ;  and  finding  that  a^e"dSTncIi2c 
mon  Coeficld  and  Sutton  Colefield  it  Parvo Sutton,  infra  afrifm  ofianS 

therein  men- 
tioned Id  SuttMCol</iM    Cro.  C^.  57.  308.450.     Cowp.  826.    DougU  68]» 

dojnimum 
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Will©  dominium  it  StTTTON  CoLEFiELD,  arc  all  one,  and  that  they  are  all 
w ^t'ew  ^"  ^"^  parilh,  and  that  Sutton  Colefield  is  an  hamlet  within  the  parifti 
of  Sutton  Coefieldy  and  this  being  in  a  verdift  when  thcjury  found 
fWf  Cro.Car,  quod  dtdit  tenementa  infra  fcrifta  by  name  in  tlic  deed,  mail  be  in- 
Jl^^P^JJ^^  tended  all  one;  andfo'it  appears  was  the  intent  of  the  jurors, 
tfira  MufeTs  *  Wherefore  it  was  adjudged  for  the  plaintiff. 
ciled.    f  i  vHa  PIowd«  ia  Throckmorton't  Cafe,  for  the  pleading  ip  this  poinft 


Caie  i6.  Gybfon  againft  SearL 

Xftheleflfcefor  T7TECTMENT  of  lands  in  Totteridgt,  by  %ke  feflc<;  of  Richard 

^reanof  a  ma-    X.-   P^fl,^?^-^,  againft  the  Icffec  of  Gaf€. 
luir,  with  ex-  ^  ^ 

war^  mar-  Upon  a  fpecial  Yerdia  the  cafe  was  thus  :  The  bijhop  of  Ely ^  in 
iMges,  reKcfs,  26.  riV».  8.  let  the  manor  of  Totteridgc^  whereof  the  land  is  parce!, 
Ac.  afterwarr<s  to  onc  Goodrich^  with  aji  exception  of  wards,  njarriages,  reliefs, 
S'^hcb^?  .^  I^ts,  courts  and  advowfons,  habendum  for  ninety-nine  year?, 
of  t'lc  m!nr/,  rendering  twelve  pounds  a  year.  This  leafe  was  confirmed  bv  th^ 
this  iha}>  r»ot'  dean  and  chapter  in  the  firft  ye^r  of  qu^en  Elizabeth,  Cpxfy  biibop 
•fxraieasafur  of  fc'Ar,  reciting  this  leafe  and  the  exceptions,  by  indenture  demifes 
r luJcr  of  the  the  Jantc  things  excepted  to  the  fame  leflcc  for  |,wenty-one  years, 
withftandiT*  rendering  three  fhillings  and  fourpencc  a  year  j  sind  fqrther  grants 
tiie  cxcrptiott  is  ^Q  '^^nr  the  bailiwick  ot  the  fame  manor,  and  conftitutes  him  bailifF 
^  :<L  of  the  fame  manor  for  twenty-one  years,  and  grants  to  him  all 

Aptr,S4.  fees  and  profits  appertaining  to  the  feid  office,  which  was  con- 
a.Ro.\  \h.406.  filmed  by  the  dean  and  chapter :  and  after  found,  that  this  original 
1  .  Elii.  688.  leafe  of  the  manor,  by  divers  mean  conveyai?ccs,  capie  to  the  leflbr 
>73  of  thepLiintiff;  and  thatthe  inheritance  of  the  manor  came  to  tlic 

7.  .0. 39.  defendant's  leflbr,  who  entered  and  let  to  the  defendant  ;  and  that 
i'skf%y/'  ^^^^  nlaintiiF's  leffor  entered,  and  made  a  leafe  to  the  plaintiff, 
^.  Leo**.  30.  upon  whom  the  defendant  entered.  The  fole  queftion  upon  tiie 
M'^cr,  f  ^-.  vcruift  was.  Whether  this  grant  of  the  bailiwick  to  the  leflee  of 
i.RoiiUep.  83.  ijjg  manor  be  a  furrender  or  determination  of  the  firft  leafe  of  the 
1  Lwn.^ioi  nianor  r  —And  it  was  argued  divers  times  at  the  bar,  and  lhv\  at 
J. Cum.  Dry,  the  bench:  and  all  the  Cou-t  refohed  unanimoufty,  that  it 
5?'.  was  not  any  furrender ;  for  that  ought  to  be  the  intent  of  the  par- 

j-Bac.  Ab.45i.  ^5^5  .  ^^^  j^  appears  thit  there  was  not  any  intent  of  the  parties* 
t^Ter.Rcp  441.  ^^^  ^^^  ^^  ihould  have  a  leafe  of  the  things  excepted. 

Whereupon  it  was  doubted  in  law,  whether  fuch  an  exception 
of  wards,  marriages,  reliefs  and  courts,  were  good  in  the  cafe  of  a 
common  perlon,  as  it  is  in  cafe  of  the  king  (a). 

But  THE  Court  held  clearly,  that  it  is  void  in  cafe  of  a  com- 
mon perfon;  yet  to  take  away  that  doubt,  this  leafe  was  made  with ' 
an  intendment  to  his  benefit,  and  not  to  his  hindrance,  as  it  fhould 
be  if  it  Ihould  be  conftrued  to  be  a  furrender  \  and  therefore  tli^ 

{m)  Co.  Lir.  47.    HoH.  170.    4.  Com.  Dig.  286. 
Set  3.9.  Car.  a.  c.  3.  f.  3.    .^nce,  S4. 
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iiW'fliall  hot  make  fuch  a  conftruftion  ;  and  in  this  cife  this  grant      ti  vbspn 
of  the  bailiwick  is  diftinft,  and  of  another  thing  than  that  which       ^^^'^{^ 
was  leafed  before,  And  therefore  cannot  be  any  furrcnder;  and  for 
that  caufc  may  well  (land  with  the  other. 

Tanfield,  Jufiice,  therefore  faid,  If  a  man  hath  Black  Jcre  and 
divers  other  lands  in  JO.  and  lets  Black  Acre  for  twenty-oiie  years, 
and  the  next  day  lets  iJl  his  lands  In  D,  for  ten  years,  it  is  not  any 
furrender  of  black  Jcre^  but  fhall  be  conftrued  as  a  leafc  of  all  the 
other  lands;  which  may  well  Hand  with  the  former  Icafc:  fo  if  a 
kfiec  take  a  grant  of  a  rent-charge  out  of  the  fame  land  for  life, 
or  if  a  leflce  for  life  take  a  grant  of  a  rent-charge  for  years,  that  is 
not  any  furrender,  bccaufe  he  might  have  the  benefit  of  that  rent 
after  the  eftatc  in  the  land  is  determined  ;  but  if  a  leflec  for  life  take 
a  grant  of  a  rent-charge  for  life  out  of  the  fame  land,  that  is  a  fur- 
render, according  to  21.  Hen,  7.  pL  6. ;  for  otherwife  the  rent- 
charge  cannot  take  any  efFeft.  Fide  48.  £dw.  3.  pL  32.  accordanti 
And  it  hath  been  adjudged  in  the  common  pleas,  that  if  a  leflbr  make 
afcolfment,  and  letters  of  attorney  to  the  leflee  to  raake  livery,  it  is 
not  any  furrender  ;  for  he  did  it  but  as  a  fervant:  wherefore,  the 
bailiwick  being  a  collateral  thi/ig,  an  acceptance  of  tlie  grant 
thereof  is  hot  any  furrender. 

Williams,  Juftlcij  accorded  that  it  cannot  be'a  furrender,' be- 
cauf(p  tlip  bailiwick  is  not  any  intereft  in  the  fame  thing  which  was 
let  before :  for  a  bailiffhath  not  any  intereft  at  all,  but  isa  mere  fer-  1.  Ucn.  49* 
vant,  and  doth  tilings  for  the  profit  of  his  mafter :  and  although  he  Co,  Ui,  174. 
doth  them  voluntarily,  as  2.  adw.  4.  t>L  4.  is ;  yet  it  is  intended  to  be 
done  in  the  name  of  his  mafter  ;  and  in  dc^t  hereupon,  the  decla- 
ration fliall  be  that  the  mafter  let.     And  whereas  the  cafe  in 
Djery  200.  pL  13.  hath  been  objefted,  where  the  leflee  for  years  of 
a  houfe  accepts  a  grant  of  the  cuftody  of  the  fame  houfc,  that  it 
Ihould  be  a  lurrender ;  that  is  true,  and  hath  been  fo  adjudged  ;  for 
the  cuftody  of  the  fame  thing  which  was  let  before,  is  another  in- 
tereft in  the  lame  thing  leafed,  and  cannot  ftand  with  the  firft  leafe, 
and  therefore  not  like  to.  this  cafe.     And  it  hath  been  adjudged 
in  Sir  John  G>amberlain*s  Cafe^  that  where  a  leflce  for  years  .of  a  park 
accepts  a  grant  of  the  office  of  park-keeper  of  the  fame  park  for 
his  life,  .that  is  not  any  furrender,  becaule  it  is  an  office  collateral 
to  the  land  ;  but  if  .a  leflee  take,  a  grant  of  common  out  of  the 
fame  land,  or  of  the  herbage  of  the  fame  land,  that  is  a  furrenier, 
bccaufe  it  cannot  confift  with  his  leafe  :  and  it  is  a  common  cafe, 
that  in  many  manors  a  copyholder  is  bailiff  of  the  fame  manor, 
by  cuftom ;  and  it  was  never  taken  to  be  any  furrender :  fo  if  a  leflee 
for  years  of  a  manor  be  made  furvcyor  or  fteward  thereof  for  life, 
that  is  not  any  furrender ;  as  it  was  refolved  in  the  cafe  of  Sir  Fa^ 
lentme  Brown.     The   bailiff  of  Wcjlmtnjler  is  conimoulv  a  great 
man,  who  hath  alfo  leafes  in  IVeJlminJler  of  the  denaife  otthe  dcaa 
and  chapter,  and  yet  it  was  never  intended  to  be'  any  furrender ; 
and  therefore  not  here. 

YELvfeRTON,  Juftice.  It  cannot  be  a  furrender  for  three  caufes : 

f «;//,  For  that  the  leafc  of  the  bailiwick  is  of  another  thing.   Secondly, 

cw.  JAC.  N  A  bailiff 
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GTBsoif      A  bailifFliath  authority  to  meddle  with  the  land,  but  hath  not  any 
.  tfj^^aii^        intcrcft  therehi.     Thirdly^   Becaufe  a  bailiff  hath  no  permanent 
*'^^**'*      cftate,  but  it  is  determinable  at  the  lord's  pleafure.. 

A  baiKffof  a  NoTE.  FoR  the  authority  of  a  bailiff,  vide  21.  Hen.T.  12.  Hen.  y. 
manor,  tlihoushy^  14.  3.  Edw^  2.  title  "  Avowry^*  that  a  bailiff  may  receive  rents, 
ttreft'iiTthr"  ^^^  fealty,  pay  quit-rents,  repair  houfes  and  fences,  but  in  fudi 
Und,  may  i«-  manner  as  before  ;  for  he  cannot  tile  where  it  was  thatched,  nor 
ceive  ruics,  take  impale  where  it  was  mounded  witli  a  hed^e:  and  he  may  do  any 
ftal-y,  &C.  thing  for  his  matter's  benefit,  but  not  to  his  prejudice,  without  his 
Pott.  377.  affcnt ;  and  therefore  he  cannot  give  feifin  of  rent,  nor  exchange 
CoUr^i\  the  lord's  land,  3541.  Edw.^.pL  26.  is;  and  29.  Hen.  8.  m  Brook, 
Fklvird.  18.  *  *  ^  bailiff  may  be  fteward  ot  the  fame  manor,  for  they  may  well 
Owcji,  28.'  both  (land  together ,  and  10.  Hen.  7.  pL  5.  the  bailiff  of  a  manor,  who. 
Hob.  154.  hath  rent  iffuing  out  of  the  fame  manor,  Ihall  have  that  rent  by 
i.RoM.Ab.339.  recouper  ;  which  proves  that  it  is  not  fufpended,  becaufe  the  baili- 
I.' R&ufRfD,*  ^^^  being  a  thing  diftinft  from  tlie  other,  the  uking  of  a  grant 
%\9,  '  '  thereof  cannot  be  a  furrender  of  the  leafe  of  the  land. 
2.  Leon. 46.  Fenner  accordant  in  omniius. -^Whereupon  it  was  adjudged  for 

'^'•'"^-        tlie  plaintiff.  * 

Casi  17.  Shoylc  againjl  Taylor. 

Mkbmelmas  Term,  ^'  Jac.  I.     R0IIS7. 

A  firnvtr  or  TNFORMATION"in  the  exchequer  on  the  5.  Eliz.  c.  4.  by  ShoyW 
furrier  jLTeihhk  *  for  the  king  and  himfclf ;  for  that  the  defendant  zt  St.  Clement* Sy 
totfMMwin-  ne^r  Temple  Bat,  London^  on  the  firft  of  December ^  3.  Jac.  I.  et 
^ext^i^MtMe  ^^"''""^  ^?A^^  "fl'^^  '2.  November ^  4.  Jac>  I.  (which  was  until  tlie 
trades  contrary  ^^^ly  of  the  information)  for  tlie  fpace  of  eleven  months  and  more, 
to  5.  Eii%,  c,  4.  exercifed  and  occupied  the  art  and  occupation  of  a  brewer,  being 
8.  Co.  129.  an  occupation  ufed  within  tlie  realm,  12.  January^  5.  EUz.  ;  ubi  re^ 
1 1.  Co.  54.  ^f:jQ  he  did  not  excrcifc  the  faid  trade  the  12.  January^  5.  Eliz.  nor 
^RoILk'  *''*  ^^*^  ^^^^  brought  up  for  fcven  years  as  an  apprentice  in  the  faid 
l\  Bttlft.  ^T  ^r^» ' contra  furmamjtatuti. 
Ptlm.  543. 

5.  Com.  \>\%.  The  defendant  pleaded  not  guilty ;  and  it  was  found  againft  him ; 
^^L*     *.        and,  after  verdift,  moved  in  arrcft  of  judgment, 

if  Hawk.  P.O.  First,  That  the  art  of  a  brewer  is  not  fuch  a  trade,  the  ufing 
565.  whereof  is   prohibited  by  tlie  ftatute. — Sed  non  allocatur :   for  by 

J.  BiuT.  I.  the  exprefs  words  of  the  ftatute,  it  is  reckoned  as  a  trade  or  occu- 
pation ;  and  the  words  in  the  ftatute  whereupon  this  information 
II  founded,  refer  to  the  trade  aforefaid. 

The  \%,^Vm.  SECONDLY,  That  by  the  ftatute  of  31.  Eli%^  c.  5.  it  is  enafted, 
c  5.  which  diat  offences  againft  the  ftatute  of  5.  £//z.  c.  4.  fhall  be  enquired  of 
«na^H  th#t  of-  only  in  the  fowns  of  peace,  aiTizes,  or  leets,  within  the  county  where 
^^"^  *^'*'*  *^  offences,  are  committed,  //  non  alibi  e^tra  comitat.  fo  as  this 
fliauIvB^wiiy'cn.  information,  upon  this  ftatute  in  this  court,  is  not  maintainable. 

q'jired  of  within 

the  county,  does  not  rxctjde  the  jurifdifiion  of  the  king*t  hcnch  j  and  in  all  cafes  q»i  tam^  an  infomMtion 
iray  be  in  the  exchequer'  fcr  the  whcle  penalty,  to,  the  ufe  of-  the  kin;.  Ante,  S5.  Po(Y.  53S.  643. 
Hob.  XS3.  317.     Ci«.  EU.  645.    It  Ycat  S.    And.  227.    Sftlk.  373*    a.  Hawk.  P.  C.  fij^  3X2. 

—And 
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—And  of  this  point  the  Barons  were  in  doubt.  But  it  was  after-      ^^^^  V 

>\ard  rcfolved,  upon  confideration  of  the  ftatute,  that  the  infer-      XAyi«», 

raation  well  lay ;  for  the  intent  of  the  ftatute  was,  that  for  fuch 

ofFcuccs  men  mould  not  be  drawn  out  of  the  county  where  the 

offence  was  committed  :  and  although  the  ftatute  mentions,  that 

the  fuit  ihall  be  for  them  in  fuch  courts  there  named,  yet  it  is  not 

ill  the  negative,  "  and  not  in  any  other  court,"  but  *'  not  in  any 

"  other  county."    And  this  being  afuit  for  the  king,  and  in  this 

court  proper  for  him,  this  information  is  well  maintainable  :•  and   - 

fo  it  was  adjudged. — And  a  precedent  was  fhewn,  Eajkr  TerWf 

3.  Jdc.  u  Roll  150.  in  the  king's  bench,  between  Ken  v.  Drake 

(a) J  for  ufing  the  art  of  a  spurrier  within  the  faid  parilh  of  St. 

Clmififsy  againft  the  faid  ftatute ;  and  it  was  adjudged  that  it  well 

lay :  but  it  was  faid,  that  there  was  not  any  queftion  in  that  cafe, 

bocaufe  the  offence  being  in  Middlefex^  and    the  king's  bchch  See  Fanm  n 

fitting  in  ATiddUjtK^  they  had  the  power  of  the  feffions  intended  wmi»m»» 

within  riic  fbtutc;— -But  the  Court   held  it  to.be   air  one*  ^^^^^^^  2^* 

Wherefore  it  was  adjudged  accordingly.    Note,  The  principal 

cafe  was  afterward  affirmed  in  a  writ  of  error. 

This  was  the  firft  cafe  wherein  5iR  Lawrence  Tanfield 
(being  before  Juftice  of  the  king's  bench,  and  the  fame  day  made 
Chief  Baron  of  the  exchequer,  being  the  laft  day  of  the  Term)  . . 
fpake,  and  adjudged  by  the  opinion  of  all  the  Court. 

(<i)  Anrs,  S5. 
See  II*  Jac.  i.  c;  4, — and  13.  and  14.  Car. «.  c  a6. 

The  Kiug  agahjl  Twine,  and  Others,  ^^^  ^^^ 

Michaelmoi  Ttrm»  3.  Jac,  I.     Roll  150.-— /»  the  Exchequer^ 

'JJPON  demurrer,  the  cafe  was.  That  one  George  Tork  recovered  ti^  kif»r,  hy 
againft   John  Allen  four  thoufand  pounds  damages   in    an  Wi  prerogatite, 
aftion  on  the  cafe.     Afterwards  George  York^  being  butlatved  in  a  °»y  ^^^  « 
pcrfonal  aftion,  died ;  and  queen  Elizabeth,  in  the  thirty -fourth  '^^'  ^*  "^''"'^ 
year  of  her  reign  (reciting  that  he  was  outlawed  and  dead),  granted  My^VthT 
all  his  goods,  chattels,  and  debts  to  Francis  Anger y  to  the  ufc  of  inhitownnamc, 
Marj  Tork.     Afterwards  Francis  Anger ^  by  deed,  af&gned  that  debt  of  *«  the  king's, 
and  judgment  to  Chriftopher  Twine:  and,  notwithftanding,  an  cx-^*  *^  **•  *^'«^ 
tent  iifued  in  the  king*s  name,  to  extend  all  the  lands  v^hich  thp  J^d'^^  wi* 
Mid  John  Allen  hzd  at  the  time  of  the  judgment ;  and  the  lands  in  byerrjo. 
Ac  poflcfGon  of  Thomas  Twine^  which  he  purchafed  after  this  Amc,  8i. 
judgment,    were    extended.      Thereupon  he,    as    terre-tenant,  ^°'  '•'^*  «3a.  !>• 
pfeadcd  againft  this  extent,  to  be  difchargcd  thereof,  it  being  upon  ^°'j!  J*  *?^-  "• 
affignmcnt  made  ^4.  Eliz.  by  the  gueen ;  whereas  by  the  affign-  ^.  crQ/4.V^* 
mcnt  made  by  Anger  to  Twine^  he  is  chargeable  to  him  only,  ag4  Cro.  Eliz.  325. 
not  to    the   king.     It  was   thereupon  demurred,    and  argued  s**»'«  »i3- 
jwcrs   times   in   the  exchequer.     The  principal  queftion  was,  ^^'^^T'  ^'  *^* 
Whether,  after  |!le  affignment  of  this  debt  by  queen  ESxabeth,  \[  wV "',.  ' 
the  king  mav  esttend  in  his  own  name  for  the  benefit  of  the  pa^  i.  Peef^  Wiw. 
tentec,  and  the  patentee  thereby  have  the  fuit  in  the  king's  name  ?  »5a. 

3.PccrBWni», 

Ti.f!f\^^*^'  f  *^    *•  ^^'  ^*  ♦^Sf  4^4-     4-  Bac.  Abr.  194.  214.     Sbtp.  Touch.  04. 
"wp.  184.    I.  Term  R«p,  »§.  41^ 

Na"  —And 
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'^n^r  ~-^"^  ^^''  '^"E  Barons,  aft?r  the  argument  at  the  bar,  refolved. 
Twm'i,  ^^^?^  ^  ^*^^  king's  grant  of  a  thing  in  aftion  is  good  enough,  fo 
tliis  debt,  which  is  forfeited  to  the  king  by  the  outlawry  ot  lo/i-, 
is  well  granted  ;  and  the  grantee  n;ay  have  the  benefit  to  levy  thU 
debt  by  aftion  in  his  own  name,  or  by  extent  in  the  king's  nanic, 
altho*  he  hath  not  any  words  in  his  grant  to  fue  it  in  the  name  of 
the  king,  as  is  uf^aal  in  fuch  cafes.  But  the  afugnmcnt  over  .of  this 
debt  by  Frnnds  Jnger  {xht  king's  patent;fe)  to  Chrijldpher  Twine ^ 
h  merely  void  ;  for  tlicrc  cannot  by  law  be  any  alignment  made  bv 
a  common  pcrfon  of  this  debt.'  It  was'  therefore  adjudge^ 
that  the  plea  wsfs  il',  and  no  caufc  of  difchargc  ;  and  that  the  land 
ftould  remain  in  extent  for  the  king.  Ftdc  4.  Hen.  8.  Dyer  foL  u 
ZT\ifoL  30.     Cretan's  Caf  ^  39.  Hou  6.  pL  26. 

®^**  '5»-  ^  Crofs  agahiji  Faviflcndllxrh. . 

HiUryTet;:i,,2,yac.  I.     RcU 

omwration  *"/ 1?  J^^^'^^^ENT  of  a  leafc  from  Jckn  E!ms.  Upon  hot  gulfty 
n4"ur^'^^aff"c.**  pleaded,  the  jury  found,  a  fpecial  vcrdidt,  viz.  T^i^t  tduutrd 

ton,  10  convey  ElmSy  fother  of  the  Icffor,  was  feifed  in  fee,  and  in  35.  EL%.  co- 
Kfore  Eujnr^  venanted  by  indenture,  in  confidcration  of  love  to  his  eldeft  fon, 
iotrurtforhim-  and  for  the  fettling  his  lands  in  his  name  and  blood,  and  accord- 
wirh wnafnderi '"S  ^^  ^^*^  eftates,  provlfocs,  and  limitations  therein. mentioned, 
over,  A  wo  At  to  ^^^^  h®  would  before  Eajhr  convey  his  lands  to  Edvi^ard  A;Jlcy^ 
loftandfcifsd  and  others,  to  the  ufc  of  himfelf  for  life,  the  rei^ainder  to  his 
/rom  and  after  faid  fon,  the  Icflbr,  in  tail,  with  divers  remainders  over,  the  rc- 
u^^lV^^\6.  mainder  to  his  right  heirs  ;  and  thai  all  eftates  made  fliould  be  to 
not  \)t  fuffic?.  ^^*®  y^it^^  aiid  under  the  provifocs  afterward  mentioned,  with  a 
cmiyconvdVcd  PROVISO,  that  he  might  make  leafes  for  twenty-one  years  of  any 
iy!fc»re,  totho  part  thereof;  and  that  the  conveyances  Ihould  be  to  the  ufe  of  the 
JWvcrai  mU%  leffce,  with  a  proviso  tliat  he  might  revoke  all  the  ufes  and  eftates 
cftTtetTail  ij«-  ^^  ^^^y  ^^^  writing  or  will-  He  alfo  covenanted  that  he  would 
ins  executed  ftand  feifed,  from  and  after  Eaficr^  of  fo  much  of  the  faid  lands 
.bciorc£a/ft;7,  which  fhould  not  be  fufficiently  conveyed  to  the  faid  fev^ral  ufes, 
**'*r*V^***'  intents,  and  purpofes.  They  found,  that  before  Eaflfit  no  af- 
ne  an  s.  furancc  was  made  according  to  tlie  indenture  ;  and  that  in  40. 
.^Roli.*  Ab  ^*'2:.  for  thirty  pounds  paid,  he,  by  indenture,  demifed  to  the  de- 
a6o.  786.  *  fendant  for  twenty-one  years  :  and  found  the  claufe  of  the  ftatute 
7.00.40.  ofay.  Eliz.  c.  4.  "  That  if  one  make  a  conveyance,  with  claufe 
Plow.  307.  "  of  revocation,  and  afterward  for  confideration  of-monfcy^  or 
Sid.  8j.  «« /or  other  confiderations,    bargain,  fell,    dcmifc  or  grant  the 

i.^ttln.^9^.  "  ^^'^  '^^^^  ^^  ^  ftranger,  thq  faid  conveyance  (hall  be  void  arid 
G.ib.  ufrt,  I  I'j.  **  revoked,  ^c."  They  further  find,  ^\^X  EdiJ^ard  Ebm  died, 
3.  Lev.  371.      that  John^lms  entered,  and  let  to  tlic  plaintiff,  upon  whom  the 

cowp.9, 660.  defendant  rc-cntcred.    Etjuis^c. 
i>^s»-  477.  .    •        ^  ' 

4.S6.    2.  Com.  Dis*  579*     3.  Com.  Dig.  34%.     5.  Bac.  Abr.  3^. 

Fjrst,  It  was  rcfolvcd  without  argument,  Aat  the  ufes  Jind 
eftates  raifed  by  the  covenant  in  this  indenture  being  made,  in  -  m- 
&ier4Uonoflcvet9bisfon,andnoeftate  at  ^ being  ea^ctttcv, .    -  ^re 

-c,  .  :er^ 
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£c/7/r,  die  covenant  extended  to  all : — although  it  was  objcfled  that       C»os< 
the  words  being,  **  that  of  fo  much  of  the  faid  lands  as  (hould  not  be       ^^-^''^ 
*'fufficiently  conveyed,  he  would  fland,&c."  the  intent  was,  that  he      p'^g^|** 
would  ftand  feifed  when  part  was  conveyed,  and  fufficicntly  exe- 
cuted; but  when  no  part  was  executed,  it  was  not  his  intent  that  all 
Ihould  be  raifed  by  covenant. — Seti  non  allocatur  ;  for  the  confidera- 
tion  being  fufficicnt?  the  covenant  well  extends  to  all,  there  being 
nothing  conveyed  by  the  cftate  executed. 

Secondly,  It  was  refolved,  that  tlie  cftate  being  not  executed  If  t  man  cov> 
(the  ufes  rifing  by  covenant  only),  the  provifo  to  make  leafes  is  "ani;n*^onfi- 
void ;  forthelefices  are  ftrangers  to  the  confideration  of  bIood,*^J"y°*^|*^^^' 
af\d  therefore  cannot  take  benefit  of  any  fuch  ellatc  thereby  ;  and  wiihanowci  to 
the  father  hath  not  any  authority  to  make  leafes.     Vide  Afildmay^s  mj.ke  leafes,  a 
Cafe,  I.  Co.  176.  and  Lord  Facet's  Cafe,  ibid.  154.  *«*^«  *^  -  A««- 

^  -^  ^  '  »*r  is  voi<i, 

J.  Co.  176,     a.  Roll.  Ab.  i6q*      3.  Keh,  516.  751,      W.  Jonc?,  41 1.      Moor,  jSi.      Pocgl.  565. 
2.  Tenn  Rtp.  688. 

Thirdly  (which  was  the  principal  queftion),  When  £^uw// A  fetticment 
Elmi  (who  was  but  tenant  for  life  by  this  conveyance,  with  power  ^^^^  tcngwd 
of  revocation)  made  a  leafe  for  twenty-one  years  (which  might  ^^j,,'^^'''^^?^^^ 
have  had  his  determination  during  his  life),  it  being  made  in  con-  ©f  children, 
lideration  of  money  paid,  Whether  that  Ihould  be  laid  to  be  a  leafc  win,  if  mad* 
derived  out  of  tlie  eltate  for  life  only  ?  or,  Whctlier  the  IclFce  fhall  ^"*»  P<>^^  '^^ 
have  benefit  of  the  flatute  of  27.  Eliz.  c.  4.  ?  That  this  voluntary  [Z't^^  ^ 
and  revocable  conveyance  fhpuld  be  faid  to  be  void  and  revoked  void,  by  the 
fwW  the  lellee,  was  the  doutt. — And  it  was  held  by  all  the  27.  Eiiz.  c,  4, 
Justices,  that  this  leafe  (hould  be  good  and  abfolute,  and  not  be  «?»»n*^  *  P«f' 
impeached  by  the  former ;  but  he  who  made  it  having  power  to  ^^^^j^^tf^^  ^  ^ 
revoke  it,  the  law  fh^Uconftrue  it  as  revoked,  and  void  quoad  the**^*^^,'  '^^' 
IciFce,  and  that  lie  was  as  tenant  in  fee  when  he  made  that  leafe  ;  poit.  454, 
for  it  is  exprcfiV  within  the  words  and  intent  of  the  ftatute  ofooufl.  716 
27.  Eliz.  c.  4^  tills  leafe  being  made  in  conlidcr^tipn  of  ^  fine 
paid. 

And  it  was  faid  at  the  bar,  that  in  Hipdev.  CoUitis  (<?),  it  \x^  rp-  Ajeafepnwhich 
folvcd  in  this  couit,  that  where  one  had  made  fuch  a  conveyance,  f*"^  "  rcfcmd,* 
and  had  made  a  leafe  refcrving   rent,  Without    other  confidera- '^'j*  "^JI^^Jl^^ 
tion,  that  it  was  fu|ficient,  and  a  revocation  of  the  firft  eftate  jk^^^  conveyance*' 
tliat  leafe.  within 27.  Eltz. 

And  becaufe  none  of  the  plaintiff's  p*irt  h^d.  argued,  they  gave  c.4' 
furtlier  d«^y.     Et  adjournatur.  Moor,  6 1 5.61 8, 

Qowp,  4J5.  705,   D0USL710. 
(«)  29.  Bill. 

The  City  of  London  againji  Grcyme,  ^''"  *''' 

Trinity  Term,  5.  Jac.  I.    Roil  1607. 
*FHE  cafe  was.  The  mayor  and  citizens  of  Lotubn  covenant^  ?"*,^^^"j"^ 

to  find  eight  men  to  grind  every  day  in  Bridewell  mill,  ftnd  mcn^to** 
which  they  let  to  the  defendant;  and  agreed,  th^t  if  they  flailed  work  a  mil),  i| 
tbcrcin,  tlic  defendant  flxcuild  retain  fo  piuch  of  the  rent  out  of  ^«''i^«c«^n^«rt 
his  rent.  The  defendant  pulled  down  the  corn-piill,  aud  made  it  |l,i7''j4''g^ov^ 
aborfe-mill,  and  would  not  defalk  fo  mvi<?h  ou|  pf  his  rent  as  he  nantisdifchl^ 
ought  to  be  allowed  for  the  eight  men. — But  all  th?  CouR-T  cd% 
licM,  that  by  the  alteration  of  that  mill  iu  this  ms^ncr,  thg  Icflbrt  j^^<^,.^g  ^, 

2.  RoU,  Ab.  St4«.    4.^0.  27.     |.  Lev.  309.     1,  Sailf;  19^     1^.  ^om.  Dt;.  678.    DougUifi^ 
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TheCiTY  of  are  difchargcd  of  their  covenant ;  and  that  this  converlion  is  waftc, 
!f  w"  although  it  were  for  the  leflbrs'  advantage :  and  fo  it  is  to  convert 
GatTM*.     *  ^^"^  ^^^^  ^^  ^  fulling-mill. 

c^»»  *»'  WodcU  againft  Hungatc. 

If  an  executor  T^EBT  upon  an  obligation  againft  an  executor ;  who  pleaded, 
plead  a  debt  LJ  ^y^^^  ^^^  teftator,  tempore  mortis  fu^y  was  indebted  to  the  king 
hri^ftlv^ir"^'  for  the  office  of  fherifFfhip :— and  becaufe  it  was  not  averred  that  it 
that  it  was  a  ^^  verum  et  juftum  debitum^  et  minime  folutum^  it  was  dcmuricd  in 
jufi  and  true  law ;  and,  without  argument  (becaufe  an  injunction  was  ferved 
debt.  out  of  the  exchequer),  adjudged  for  the  plaintiff. 

Ante,  S.  35. 

PoA.  6z6.      I,  Lev.  200.     i.  Sid.  333.    Lut.66x.cffi.    Carth.  8*    I.  SaUc3Z»«    Doasl*45^- 

CAii  »*.  Memorandum. 

Sir  T.  FkmiDg.  'TPHE  laft  day  of  this  Term,  Sir  Thomas  Flemikg,  Chief  Barony 
-*■    was  made  Chief  Jufticc  of  the  king's  bench. 

SirL-Tanficid,  Immediately  after  he  was  fwom.  Sir  Lawrence  Tanfield, 
one  of  the  Judges  of  the  king's  bench,  was  made  Chief  Baron,  and 
fworn  before  the  lord  chancellor  and  treafurer. 

Sir  John  Croke.  Afterward  the  fame  day,  the  lord  chancellor  came  back  into  the 
king's  bench,  and  Sir  John  Croke,  one  of  the  king's  ferjcants. 
was  majdc  Jufticc  of  the  fame  bench. 

SirJ^Ocderidge.  And  that  day  alfo  Doderidge,  the  Solicitor  Gemraly  was  made 
theking'sfcrjeant(he  being  ferjeant before,  having  by  difpenfation 
left  his  habit  and  become  Solicitor). 

SirFra-Bacoity  And  in  his  place  SiR  Francis  Bacon,  who  was  of  the 
king's  counfel  at  large,  without  any  fpecial  place,  was  made  tlic 
king'&Solicitor. 


lbl{ehacbn^ 
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5.  Jac.  I.     In  the  King's  Bench. 
Sir  Thomas  Fleming,  Knt.  Chief  Jupcc. 
Sir  Edward  Fenner,  Knt.  ■% 

5/rChriftopherYelvcrton,  iT;;/,   I    y^aj^^^ 
Sir  David  Williams,  Kfit.  \  ^  ^' 

5/rJohnCroke,  Knf.  -* 

Sir  Henry  Hohart,  Kfit.  Attorney  General. 
Sir  Francis  Bacon,  KnL_  Solicitor  General. 

Selman  againjl  King  and  Others.  ^Att  i. 

ASSUMPSIT.     Whereas  upon  a  fuit  in  the  liar-chamber  be-  Wben  a  <Jefcn- 
twccn  the  defendant  and  others,  acommiflGon  iffued  for  the  ^*^^ '« ch»r^* 
^  examination  of  witnefles ;  that  the  plaintiff  at  the  timeofthe  *^J,^^^'^^^^^ 
commiflionkept  an  inn  in  Ben'mrham  ;  and  in  confideration  that  iht  ^^'^y  mtbet!  u 
promifedto  ii\}d  horfe-meat  and  man's-meatfor  the  defendant  and/ba//irr«fii«/f. 
his  company  during  the  time  of  the  fitting  of  tbecommifHon,  that »'» ihc  general 
the  defendant  affumed  to  pay  to  the  plaintiff  all  fuch  fums  as  ^^^^^^f'^i^^^ru 
diet  and  horfc-meat  amounted  to,  when  he  (houtd  be  thereunto  '^^^j^fi,' no7* 
requeued :  and  alledgeth  in  fa6^,  that  the  commiifioners  fat  there  rufficiem  $ 
three  days,  and  that  flie  found  the  faid  horfe-meat  and  man's-meat «  r^fnt/f  mnft 
during  the  faid  time,  which  amounted  to  five  pounds  fix  ihiUings  ;  j^^*^****^*^* 
and  that  tlic  defendant,  licit  f^fpih  requ\fitu5^  hath  not  paid  it,  AiSf'ioo.iao. 

The  defendant  pleads  mnaffumpjit ;  and  it  was  found  againft  him:  PoA*  43*«  5'3- 
and  now  moved  in  arteft  of  judgment,  that  the  promife  being  to  ^^' 
pay  when  he  ihould  be  requefted,  there  ought  to  be  a  precifc  rcqueft  yj^'^*  ^^' 
alledgcd,  and  the  year,  day,  and  place  of  tlie  requeft  expreflcd  ;  for  cm/ctr,  35. 
the  defendant  is  not  otherwifc  chargeable  in  an  oJp4fnfJit.  Lot.'ajx.' 

The  whole  Court  was  of  tliat  opinion  ;  for  when  the  de-  q^^*'*^'^*'*' 
fcndant  is  chargeable  upon  a  collateral  promife,  and  not  for  a  mere  j.'is^wnL  10. 
debt,  there  ought  to  be  a  requeft  precilely  alledged  ;  but  in  an  af--  jines,  56*  S5. 
Jumpjit  for  debt,  where  a  duty  was  due  before,  that  being  but  m  s«vii,  71. 
nature  of  a  debt,  the  general  allegation,  licet  f^piusrequtfitusi  is  fuf-  3-  ^Jj^-  *99- 
ficicnt;  and  for  that  caufc  the  judgment  w^  ftayed  (a).  \\  SalinV/33. 

(4  }  See  t.  StnuigCy  8S.  where  thit  cafe  ii  fitid  to  >u|V9  hccn  dcot^  2>  SUond,  31. 

Winckworth  againji  Mayo,  Ca»«  «. 

Tfinity  Termf  ;•  Jac.  I.      Roll 

'pRESPASS  for  breaking-his  clofe.    The  plafntlff,  in  the  novel  A  vMiA  in 

ojftgnment^  cxprcfled  the  place  to  be  in  an  acre  of  land  ;  and  ^^^^  finding 
ftcws  tlie  buttals  and  fidings,  eaft.  weft,  north,  and  fouth.     The  o'^^iT^m^ 
defendant  pleads  not  guilty.     The  jury  foynd  auoad  tranf^rejfiomm  moikty  of"  the 
indimidio  infra  fpecificat,  unius  acr»  ter  ihat  the  oefendant  is  guilty  ;  land  mcntimed, 
and  affcfs  damages,  &c.  et  quoad  residuum,  that  he  is  not  guilty.        ar.dasiof*«r«/r- 

JT. »»  good.    Ame,  85. 113.   Poft,  441.     S,  2.  YelY.  114.  Hqb.  119,  2,  RoH.  Abr.  718.     3.  Term 
^^  349« 

N4  It 
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WiMcrwotTn      It  was  thereupon  moved,  that  the  plaintiff  ftould  not  hav« 
3?Avo.       judgnaent;  for  the  place  affigned  being  abuttaled  four  ways,  the 
moiety  thereof  cannot  be  bounded  in  fuch  manner ;  fo  the  plaintiff 
hath  tailed  in  his  abuttals. 

The  Court,  at  thcfirft  motion,  were  of  that  opinion.    But  at 

another  day,  being  again  moved,  they  all  held  it  to  be  well  enough  ; 

for  although  the  plaintiff  by  this  verdift  may  be  intended  to  have 

but  a  moiety,  being  pcradventure  tenant  in  common  with  a  ftran- 

ger,  yet,  upon  a  general  iflud,  the  defendant  (hall  not  take  advan- 

(-)  Sec  1.  Stra,  tagc  thereof  (a)  ;  but  tlie  aftion  well  lies  for  the  plaintiff.     Alfo, 

f  *^*      o.    .  although  the  place  afligned  is  an  acre  of  land,  and  the  jury  found 

Cii'jcri's  Evid.  *^  ^^  he  an  half  acre,  it  is  well  enough.     Alfo,  although  the  trcf- 

-34, 435.  pafs  is  made  but  in  dimidio  unlus  acr,  yet  that  accords  as  die  plaintiff 

hath  counted  ;  and  although  the  trcfpafs  was  done  in  the  moiety 

thereof,  yet  it  may  be  well  alledged  to  be  doric  ii>  the  whole  acre. 

Wherefore  the  plaintiff  had  judgment- 

CA«t3»  Jerrat  againjl  Caldcwell. 

Etifttr  Term,  4.  Jac,  I .     Roll  517. 
The  ftyls  of  an  TTRROR  of  a  judgment  in  Bitrton  upon  Trent. 

infcricr  court  ^  JUi         ^  „  -,  rr  1  r^  r   - 

muft  ihcw  hy  1  HE  r  IRST  Krror  altigned,  dre  tenusy  was,  Becaufc  it  was 

wlut  authority,  not  fhewn  in  the  flyle  of  the  court  by  what  authority  it  was 
and  ititcthc      holden,  viz,  bv  charter  or  prefcription  . 

Judges  btfore  THE  bEcoND  Error,  Becaule  the  Itylc  of  the  court  is,."  co- 
v/.iDu,,  ii  IS  *<  ram  fctufchaUo  a  buUivo  domino  Paget  V*  and  he  doth  not  fhew 
htW.  thcjr  name?. 

And  both  rhefc  were  held  to  be  errors  incurable  ;  for  in  thefc 

inferior  courts,  the  authority  whereby  they  are  held  [a)^  as  likewifc 

the  names  of  the  Judges  before  whom,  ought  always  to  be  expref: 

(«)  Po/l.  493.   fed  (^),  otherwift  the  king's  courts  cannot  take  cognizance  of  their 

5}*-  authority.     And  for  thcfe  caules  it  was  revcrfed.    l^ide  22.  Edw.  4. 

Mcor,  412.         >,/    Q 

Cro.  EJiz.  439.  r^'  ^' 

Cro.  C-r.46.      8. Co.  133,     Owen,  :;o.     i.RolI.  Ah795.    ^^'X*  35*     J-Std.  jif.     arCom.Dig.6io. 

Cowp.  »9.     2.  Mod.  i(^7«         ^^)  Port.  19c.     Ydv.  46.     x.  Term  Rep.  151. 

Ca8i  4.  Sir  Thomas  Holt  agahfft  Aftgrigg. 

A  declaration  A  CTION  UPON  THE  €ASE  FOR  WORDS :  "  Sir  Thomas 
for  faying  that  -Tl  t«  ^^^  ftruck  his  cook  oh  the  head  with  a  cleaver,  and  cleaved 
«-/fWf  ff.  I  tt  j^j^  head;  the- one  part  lavort  the  one  Ihouldcr,  and  another  part 

•   oeadf  ana  one  .  '  ,         »  I'-i  tti  •»  i« 

••  part  lay  on  "  on  ihc  othcr.  1  lic  dclcndant  pleaded  not  guilty  ;  and  it  was 
«  ontfiouidtt,    found  againft  him..- 

*'  and  unotber  n/... 

•'  ptrt  on  ibe         It  was  now  moyed  in  arrett  of  judgment,  that  thete  words  tverc 

'*  other /houi.     not  aftionable ;  for  it  is  not  averred  that  the  cook  was  killed,  but 

*'  ^"•''*  "'"'*     argumentative, 
pofittvely  aver 

that  B.  WW  XiiE  Court  was  of  that  oplmon;  Fleming,  Chief  JtiflUey  and 

»4'ft^^f"'*    Williams,  ah/entlhus  ;  for  flander  ought  to  be  direct,  againll 
*  ^^*'        which  there  may  not  be  any  intendment :  but  here,  notwithltand- 
^'^Bac^ Ab ^^^  ing  fncli  v/ounding,  the  party  mav  yet  be  living;  and  it  is  then 
4^^ac.     .505,  j^^^  trcfpals.     Wherefore  it  was  aJjudged  for  the  defendant. 

William 
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William  Harrifon,  Executor  of  Thomas  Harrifon,  cxtt  5. 

a^ainfi  Fulftowe, 

ERROR  of  ^  judgment  in  the  common  picas   in  debt  upon  a  mifprifion  s* 
two  obligations  ;  the  one  of  fixty  pounds  for  the  payment  ^^'^  «^  ^* 
of  forty  pounds  14.  O^lolffr,  42.  Eiiz, ;  the  other  of  forty  pounds  ^^^^tte 
for  the  payment  of  twenty  pounds   at  anotlier  day.     The  de-  af,er  error 
fcndant  pleaded  payment  of  both ;   and  found  againft  him  for  brought, 
them  both.     But  the  verdift  was  entered,  "  quod  nonfolvit  the  faid  Port.  6x». 
**  forty  pounds yw^^  quartam  diem  O^lob.^'  where  it  ought  to  have  yrfv.  108. 
been  ^^  Jupra  qucfrtam  decimamJ*^     And  judgment  was  given  upon  Cro.  EHi.  nt. 
this  verdift,  and  a  writ  of  error  brought,  and  the  record  removed,  canh^'c''*' 
And  now  this  feult  being  fpied,  it  was  moved,  that  it  might  be  pLV '«u* 
amended  ;  for  by  the  note  of  tlie  clerk  of  the  aflizcs  this  verdift  ,  com.  Dif. 
was  for  die  plaintiff: — and  although  it  was  after  the  wrif  of  error,  333, 
the  record  being  here,  it  was  awarded  to  be  amended.  ^*"'*^V,'**'. 

2.  Ter.  Rep.  783.    Cowp.  407. 4x5.  S41.    Doogl.  114. 13$. 

ANOTHER  Error  affigned  was,  That  the  original  writ  was  An  orijiiuil 
againft  Thomas  Harrifon^  executor   of  JVilliam  Harrifon  ;  and  fo  "^^^^^  •*ihou|k 
was  the  capias^   the  aliasy  and  the  plurics  ;    but  the  declaration,  n^JJ^^}"  j|J* 
Vvjrdift,  and  judgment,  were  againft  IVilUam  Harrifon^  executor  of  p^^y^  ihalibe 
l^hmas  Harrifon  \  fo  it  is  variant  from  the  declaration,  and  doth  taken  as  an  ari- 
«ot  warrant  it.     And  it  was  moved,  that  this,  being  after  ver- «»««*  *«  the 
dift,  is  helped  by  the  ftatute  of  18.  Eli%.  c.  14.  which  provides  ^^'^"^ 
that  after  verdift  the  want  of  an  original  Ihall  not  prejudice ;  and  by  th^  vcrdid. 
here  is  not  any  original  againft  If^lliam  Harrifon^  againft  whom 
the  verdift  and  judgment  were  given,  and  fo  is  within  the  pro-  ^*J^  "^ 
vifion  of  the  ftatute. — Scd  non  allocatur  \  for  although  the  ftatute  cro.  Car.*  271. 
helps  when  there  is  not  any  original,  yet  when  there  is  an  original  a8i. 
^hich  is  ill,  that  is  not  aided ;  and  here  the  original  is  againft  !•  Com.  Dir- 
%'imai  Harrifon^  executor  of  the  faid  William  Hatrtfon  the  teftator ;  |*^*    ^     ^^ 
fo  the  ori|;inal  writ  is  againft  the  executor,  but  there  is  a  miftake       iite(i). 
in  his  chnftian  name.     And  the  fame  recorc^  fhews,  that  ohtulitfe  Cowp.  45s*' 
i'o/kjThomam  Harrison  ;  and  the  capias  is  againft  7itfWfli1.Tcr.Rtp.78i. 
Harrifon ;  fo  is  the  alias  and  the  pluries ;  and  being  all  upon  one  and  s«T«r.R«p.66o. 
the  fame  record,  it  fhall  be  intended,  that  the  declaration  and  pro- 
ceedings are  upon  that  writ  which  is  vicious,  efpecially  as  this  cafe 
is  upon  a  writ  of  diminution,  this  writ  and  no  other  being  cer-" 
titled  upon    that  record.     Wherefore,  ahfente  Fleming,  Chief 
Jij/iice^  it  vyas  rcverfedi 


Kobertfon 
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cuti  6.  Robertfon  dgaiifjl  Lady  Stallage. 

A  fenicnce  of  A  CASE  out  of  thc  court  of  wafds  was  referred,  by  the  king's 
bTre^ttctmilwd  fpecial  commandment,  to  the  two  CH^EF  Justices,  the 

tfter  the  death  Chief  Baron,  andWiLLiAMS  and  Altham,  Ju/liccs\  whcrein 
of  the  parties,   was  refolvcd, 

t*Ron.Ab.36o.  First,  That  a  divorce  being  by  fentence  in  the  fpiritual  court 
7,  Co.  43.  b.  between  Kcnne  and  his  wife,  caufa  pracontra^us^  or  other  caufe,  tiic 
4-  ^**-  *9«  parties  being  idcad  between  whom  it  was,  thc  court  of  wards  can- 
CodolpVAsV  "^  uowicxamine  it,  to  prove  another  heir  againft  that. fentence. 

Carth.    271.      Comb.  aioo.    4.  Mod.  |Sa.     r,  Bl.Com.  440. 

If  an  inqoifi.  SECONDLY,  That  one  being  by  office  found  heir,  another,  ex- 
tionof  office  hibitiog  a  bill  to  be  admitted  to  traverfe  that  office,  fhall  not  be 
fo«  to^^teir  admitted  tlicrcto,  until  he  hath  another  office  finding  him  to  be 
another  (hau'  heir,  and  fo  hath  a  record  to  aid  him,  notwithftanding  thc  ftatutc 
nottrarerfe  the  of  a.  Edw.  6.  c.  8.  which  office  ought  (by  fpecial  commiffion 
indinj  without  ^^arded)  to  recite  the  firft  office*  and  after,  upon  complaint  that 
?n  ^'l^hdr'*  ^^^  ^"^^  ^^  grieved,  thereby  command  to  enquire  whether  he  be 
"*^^,j^  ■  heir  or  not ;  and  dien  he,  being  found  to  be  heir,  Ihall  by  die  be* 
4:  c^f  Dig.  ^^^^  ^f  ^hat  ftatute  be  admitted  to  a  traverf^. 
462. 

A^biilof  re-  THIRDLY,  It  was  refolved,  where  a  bill  is  to  be  admitted  to 
STaf^Tbm^^^^^  wliich  abates  by  die  death  of  the  defendant,  and  a  bill  of 
of  revivor!  revivor  is  exhibited  which  abater  by  die  death  or  marriage  of  thc 
<  Co  \  P'^'^^^^ff'  ^*^  there  cannot  be  any  other- bill  of  revivor ;  for  a  bill 
zlch'caf.  T'33.  ^  revivor  cannot  be  after  a  bill  of  revivor. 
I.  Vera.  1^5.  417.  441.    See  Mitford's  Pleadings,  63.  to  74, 


r  bin  may  "pvEBT  was  brought  upon  an  obligation  27.  Eli%.  and  a  rcco-. 
rf'  the  ^^^y  ^y  "^*'(  ^'"''     ^'^^^  ^^^  defendant's  death,  a  fcir4  factai 


^^•^f*  Maynay  cgainft  Collins. 

A  newt 

be  filed. 

Court,  wh«i  was  brought  againft  the  heir,  and  a  recovery  againft  "him  ^upon 
the  old  one  may  two  nlhils  returned.  The  heir  died,  and  a  new  writ  of fcire facias  was 
have  been  loft,  brought  againft  the  heir  of  the  heir  (a),  and  a  recovery  had  againft 
Ante,  .7,.      him  by  default.  ^ 

Pott.  580.  ^ 

Cro.  Car.  151.  And  now  he  brings  error  in  the  exchequer  chamber;  and  affigns 
«^*-  the  error,  That  there  was  not  any  bill  upon  the  file ;  as  in  ret  vt- 

Piowd.  441.     ^y^^^^  xSxzx^  was  not  any. 

But  upon  fuggeftion  to  the  Court,  that  it  being  an  ancient 
judgment,  the  bill  might  very  well  have  been  embezzled  off  thc 
file,  and  it  is  mentioned  in  a  note  by  the  attorney's  book  that  fuch 
a  bill  was  paid  for  to  be  put  upon  thc  file,  it  was  ordered  that  a 
new  bill  ftiould  be  put  upon  the  file. 

(-;  Co.  Lit.  103.  ajo.  Dyer,  $1.  and  3.  and  4,  VHU,  md  Maiy,  c  14. 

Hufconibe 
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Hufcombe  againjl  Standing.  Cahs. 

•    Trimilj  Term,  5.  Jac.  I.    RoU 

F%EBT  upon  an  obligation  of  forty  pounds,  conditioned,  That  if  abond!>?ob. 
*^  Richard  Street  Ihould  pay  twenty-tour  pounds  on  fuch  a  day,  '*'»n«J  frrm  A. 

rtj$  ai^ainlt  A, 

The  defendant  pleads,  that  the  faid  5/r^^/  was  imprifoncd  by  oniy//?.  cannot 
one  Evtley^  fteward  of  the  Sunnaries,  and  the  plaintiff,  of  covin  P'^««*  '^.^^**' 
with  him,  and  without  any  reafonablc  caufe,  detained  the  faid  Street  |^  ^j'^^a"  xo£ 
ia  prifon,  againft  law,  and  to  the  great  peril  of  his  life,  until  the  ^^  bond.^ 
faid  Street  ihould  pay  to  the  plaintiff  twenty-four  pounds,  or  be-  ^ 
come  bound  with  a  furety  for  the  payment  thereof;  whereupon,  ,  .r^u?  AbiegT* 
to  enlarge  the  faid  Street^  and  to  avoia  danger  of  his  life,  he,  and  Crou  Fliz.  746. 
the  defendant  as  his  furety,  entered  into  that  bond.  5-  ^"''  1^»«- 

It  was  thereupon  demurred ;  and  without  argument  adjudged  stn!  710. 
for  the  plaintiff,  that  it  was  not  any  plea  for  the  furety,  although  shejpw  Toudu 
it  had  been  a  good  plea  for  the  faid  Street ;  for  none  fhall  avoid  60. 
his  own  bond,  for  the  imprifonment  or  danger  of  any  other  than  ^*T-  47- 
of  himfelf  only ;  and  although  the  bond  be  avoidable  as  to  tlie 
one,  yet  it  is  good  quoad  the  other.     Wherefore  it  was  adjudged 
for  the  plaintiff.   .  Vide  39.  Hen.  6.  //.  51.    7*  Edw.  4.  pL  12. 
ai.  Edw.  4.  fL  13. 

Andrews  againfi  The  Hundred  of  Lewknor.  Caii  9. 

A  CTION  upon  the  ftatute  of  Winton^  13.  Edw.  i.  c.  2.  of  hue  Tn  a  declaration 
-      and  cry  ;  and  Ihcws  in  his  count  the  faid  ftatute,  and  that  «"  «hf  ft^tntc 


fuch  a  day  he  was  robbed  of  fo  much  within  that  hundred,  and  °f,/^'''trt\ 
that  he  made  hue  and  cry  ;  and  ftiews  how,  according  to  the  fta-  hulTandcryJlai 
tutc  of  27,  £■//%.  c.  18.  and  that  within  forty  days  before  the  aftion  made  accord- 
brought,  he  was  fworn  before  fuch  a  juftice  of  peace  that  he  was  >"k  to  the  27. 
robbod  of  fo  much,  that  he  did  not  know  any  of  the  felons,  and  that  -^'"-  c.  18.  a 
as  yet  the  defendants  had  not  taken  any  of  the  felons,  nor  fatis-  "^^j^^^, 
ficd  him,  contra  formatn  flatuti  pradUl.  unde  a^io  accrevit,  tuti  prgedi3i^ 

After  verdia  for  the  plaintiff,  it  was  moved.  That  this  declare-  »« 8««*- 
tion  was  not  good ;  becaufe  the  a£lion  is  founded  upon  two  fta-    "^**  '*'' 
tntcs,  and  both  mentioned  in  the  declaration ;  yet  he  concludes,  ^^'^«^^-"^* 
mtraformamjlatutipr^td't^i^  which  is  not  good.  J*  r!^H.^Io\ 

The  Court  thereupon  doubted,  and  appointed  precedents  to  Andr.  115, 
be  fcarched.     And  after  divers  precedents  ot  this  court  and  of  the  *•  Hawk.  p.C. 
common  pleas  ftiewn  to  them,  wherein  fome  were  contra  formam  £)™i|^Tl,^ 
jiaiut.  tntdlH.  and  iomcjiatutorum  pradleiorum^  the  Court  held,  *       * 

that  the  bcft  form  was  Jlatuti  tradid'i  ;  for  the  aftion  was 
grounded  pi^ly  upon.the  ftatute  otfVinton^  which  gives  the  penalty 
and  rcmtdy,and  the  other  fticws  only  how  the  examination  (hall  be, 
and  in  what  time  before  the  aftion  brought  (otherwife  he  ftiall 
not  haye  the  aftion),  but  gives  not  any  aftion  ;  and  Jlatuti  pra- 
</i/?/ refers  only  to  the  ftatute  of  fVtnton^  which  gives  the  aftion  ;  * 
the  bcft  form  therefore  is  to  declare  contra  formam  Jlatuti  pro'di^ti. 
And  it  was  adjudged  for  the  plaintiff. 

'   Holdcfworth 
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Casi  jo*  Holdefworth  againft  Sir  Stephen  Prodor.  ' 

Thcomimonof  A  FTER  verdift  for  tlie  plaintiff,  it  was  moved  in  arrcft  of 
the  rheriflf's  -lA.  judgment.  That  the  name  of  the  (hcrifF  was  not  indorfcd  to! 
Sr^°ri  n^  the  writ  of  di/inngas  with  nijs  pritis,  and  therefore  was  ill ;  for  bv" 
amenJabte.  ^hc  ftatute  of  Jori,  to  everjT  v^nife facias  the  name  of  the  Ihcriff. 
Port.  443.  ought  to  be  indorfed,  othcrwife  it  hath  been  ruled  to  be  ill ;  aiid' 
T^v.  1 10.  '^y  ^'^^  ^^"^^  reafon  the  Iheriflfs  name  fhould  be  indoried  to  tlic/ 
5,  Co,  41,         dyirlngas  alfo. 

Cro'  a!'*  18°'  Hut  TON.  Serjeant^  moved,  That  this  being  but  a  judicial  pro* 
Sera!  136.'  ^' cefs,  ^nd  the  venire  facias  well  returned  (which  was  that  which 
1.  Cora.  Dig.  fummoncd  the  jury  wlio  were  returned),  the  n^rac  of  the  IherifF 
32^.  is  npt  fo  necciTary  to  this,  and  might  be  well  amended  ;  and  that 

Sec  I.  Bac.  Abr.  jj  j^^j  httn  fo  amended  in  the  cafe  of  a  habeas  corpus  in  the  com- 
et, note  (f).  ,  ' 
Cowp.4.5.       «?0«Pl^a5- 

PottgL  114,  But  ALL  THE  CouRT  hdd,  that  it  was  ill,  and  not  amendable, 

l'^'^^^^*  nor  aided  by  die  ftatutes  of  3a.  Hen.  8.  c.  30.  and  18.  £//z, 
'    *   .  c.  14.  {a)  ;  and  is  all  one  with  the  cafe  of  a  venire  facias  where 

the  name  of  the  iherifF  is  not  tliereto,  whidi  hath  oftentimes  been 

ruled  to  be  ill ;  for  it  is  not  any  return,  nor  helped  by  any  ftatute. 

Wherefore  it  was.  ruled  tliat  the  trial  was  iU^  ^nd  ^yenire  facias 

de  novo  was  awarded. 

{a)  It  h  now  aided  by  a|.  Jac.  |.  c.  I3t 

Casi  11,  Aldrcd  againfi  Mathew, 

ff  a  ftatute  give  jTxEBT  upon  the  ftatute  of  8.  Eliz,  c.  2.  for  fuing  an  aftion  \n 
apsfwky  onjhe  LJ  another's  name,  without  his  privity,  being  duly  prpvcd  by  two 
b'tS^cing'X/y  ^'*t"circs,  that  he  Ih all  pay  treble  damages  to  the  party  grieved, 
frwrd  ky  two    attd  tcn  pounds  to  the  party  in  whofe  name  the  arreU  was  made. 

may  be  madcTn  The  queftion  was,  How  this  proof  ought  to  be  in  an  aftion 
itK  aftion  for    upon  the  ftatute,  whether  by  collateral  proof  before  ? 

pSl^iS*^^  81       ^^^  ^  ^  ^^'^*  HELD,  that  the  proof  fliall  be  in  the  faipe  aftion, 
'  *  *'  ^  '*  and  not  in  any  other  courfe.     Wherefore,  this  exception  ^ng 
Lut.  16S.         taken  after  verdia,  it  was  adjudged  to  be  well  enough  broughti 
5.Bac.Abr.23o.  ^^j  judgment  for  the  plaintiff,     llde  10.  Edw.  4. 

Case  ii,  Gcllcy  agauift  Clerk. 

Eufter  ^Itrm^  4.  Jac,   I.    Roll  234. 

If  #.^./#  leave  A  CTION  UPON  THE  CASE,  upon  the  compon  cufton> 
hii  goods  with  -^^  of  tJic  realm,  againft  the  defendant,  being  an  innkeeper  ot 
mn  imnlr^er,  UxbrldgCj  fox  Hot  keeping  fafely  the  goods  of  the  plaintiff  being 
faying  that  he  l^jg  gy^ft.  Upon  not  G;uiltv  pleaded,  it  was  found  by  fpecial 
ikyuda»fh^r\ti  verdidt.  That  tlie  plamtjfT,  being  a  guelt  ni  the  laid  liouic, 
before  his  re.  Went  from  thcHce  to /cW&;/,  and  left  his  goods  with  tlic  df- 
torn  his  goods  fendant,  faying  he  would  return  within  two  or  three  days.  He 
arcnoicn,»ic     returned  accordintrlv  within  the  three  dr.ys,   and  in   the  interim 

canrot  mam-  ^  J 

tainana^ion  on  the  custom  of  the  realm  ;  for  at  the  time  the  goodt  were  ftolen  he  was  not  it  gutU  j  and 
tht retort  as  the  innkeeper  could  not  gain  a  ,j>  «-;.■.•,  he  (hall  not  be  liable  kq  fijjr  hjs  vfitliuui  a  fpecial 
undertaking.-'  Fort.  124. 
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J$  goods  were  ftolcn  when  he  was  abfent.     The  queftion  was,      Gillet 
A'iicthcr  the  defendant,  as  an  inn-keeper,  by  the  cQmmon  cuftom       ^^^^V' 
f  the  realm,  Ihall  be  charged,  witliout  any  fpqcial  promife,  for  the        *•***' 
ifc  keeping  of  them  ?  ,  S.  c.  RoU.  Ab. 

Foster,  Serjeant^  for  the  plaintiffs  moved,  riiat  he  flipuld  ;  f<yrs.'c?Noy,ix6. 
then  he  was  a  gueft,  and  left  his  goods  for  io  fliort  a  time,  and  mo^,  877. 
romifcd  to  return  fo  foon,  and  returned  accordingly,  he  is  all  that  I'opb.  179. 
ime  accounted  as  a  gueft,  and  fhall  be  faid  to  be  a  gueft,  to  charge  J^-  *7- 
he  defendant  as  an  inn^keeper,  according  to  tl>e  cuftom  of  the  ^^^^  \  ^g  ^j,  -^ 
taim.    And  it  was  adjudged  in  the  cale  of  Sir  Edwyn  Sands^  j^^r^' 
fvhere  he  came  to  an  inn  aiid  lodged,  and  went  out  tliereof  in  t^c  Salk.  388« 
.tiorning,  and  left  his  cloak-bag  there,  intending  to  return  at  night,  '.Com.Dig.iio. 

{5id  at  night  returned  accordingly,  v^d  in  the  interim  \m  cloak-  '1^*^*^'^^'* 
ag  was  ftolen,  that  he  might  have  his  remedy  by  aii  action  gu^r,  1  coo!'*' 
|:otmdcd  upon  the  common  cuftom  :  fo  here,  &c,  2300. 

.  Williams,  Juftice.  If  one  come  to  an  inn  and  leave  his  goods  ^°^'  ^^*  ^^^ 
<nd  horfes,  and  go  into  the  town,  and  after  returns,  and  in  theinterim  '^  '  ^'  *  * 
uis  goods  are  ftolen,  no  doubt  but  be  is  a  gueft,  and  ftiall  have  reme* 
Sy,  and  fo  was  Sir  Edwyn  Sands*  Cafe ;  for  his  abfei^e  in  part  of  the 
day  is  not  material,  but  he  is  always  reputed  as  a  gueft.  So  where 
f one  leaves  his  horlc  at  an  inn,  to  ftand  there  by  agreement  at  li- 
vely, although  neitlier  himfelf  nor  any  of  his  fervants  lodge  there< 
he  IS  reputed  a  gueft  for  that  purpofe,  and  the  inn-keeper  hath  a 
valuable  coniideration  ;  and  if  that  horfe  be  ftolen,  he  is  chargeable 
with  an  aftion,  upon  the  common  cuftom  of  the  realm.  But  as  in 
the  cafe  at  the  bar,  wh^re  he  leaves  goods  to  keep,  whereof  tlie  de- 
fendant is  not  to  haVc  any  benefit,  and  goes  from  thence  for  two 
or  three  days,  although  he  faith  he  will  returri,  yet  he  is  at  his  li- 
berty, and  therefore  is  not  a  gueft  during  tliat'time;  nor  is  the 
inn-keeper  chargeable  as  a  common  hoftler  for  the  goods  ftolen 
during  that  time,  unlefs  he  make  a  fpecial  protnife  for  the  ftfo 
kcq)ing  of  them ;  and  the  aftion  ought  to  be  grounded  upon  it. 

All  the  other  Justices  were  of  that  opinion,  dA/J«/f  Fle- 
ming, Chief  Juftice.  But  becaufe  it  was  a  new  cafe,  they  would 
advifc;  et  adjournaiur  {a)^ 

(d)  In  the  i«poit  of  thi»  cafe,  Nogr,  iil.  and  tht  hoft  had  not  any  benefit  or  pro6t 

It  is  faid,  chat  judgment  wat  given  ft^od  of  the  goods  being  there.     See  alfo  Moor, 

fitxns  nihij  cA^i.per  hiUam^  becaofc  he  877.     Hargrave^s  Co.  Lit,  S9.  a.  »tl», 
»8i  not  0  imfi  at  the  dine  of  the  dealing, 

Beaudcly  againft  Brook.  CAit  13. 

ACTION  UPON  THE  CASE,  for  a  difturbance  in  ufing  a  By  bargain  and 
way:  and  (hews,  that  the  defendant  was  feifcd  in  fee  of  the  fate oOand with 
land  over  which  the  way  is,  and  of  other  land  ;  and  by  indenture  '*'*{*J*^»  ^ 
inroUcd,  bargained  and  .fold  to  JrS,  land  in  fee,  with  a  way  over  JJ^e^b^^h^nd 
1^«  land;  and  that  J.  S.  let  to  him  the  land  for  years,  and  the  fai© conveys  a 
defendant  difturbs  him.  After  vcrdift,  it  was  moved  in  arreft^f  »/^  only  j  and 
judgment,  Ftrji,  Becaufe  he  doth  not  ihew  the  deed  of  this  It afe  ;  «here  ctonot  be 
5wd  without  a  deed  the  way  paflcth  not.     Secondly,  Becaufe  a  leafe  J^*^  ^*!J^^ 

^if  a  way  be  appurtenant  to  land,  by  a  leafe  of  the  land  the  way  paflea  to  the  leflle  without  anyex* 
Hcf^snnt.    Ante,  50. 170.    6.  Mod,  3.     Yelv.  14a.  159.  163.      x.Brownl.iia.ii6.  3.  Lev.  3«5* 
>*&oULAbr,io,    Sir  W.Jones,  lay.    Oiib.  Uw  Vftt,  aSt.     Co.  Lh.  153.3.    Hob.  134: 

is 


I90 

B'  iiin»cr.T 


Cask  i^ 

To  f-tv  another 
Is  forfwofM  if 

unkf^  it  appeal- 
to  have  been  in 
a  court  of  re- 
cord. 

Ante,  1S4. 
Poit.  204.436. 

Hob.    233. 

Case  15. 

A  bond  for 
•*  fexmi'tnu  li» 
•*  tn'j."  is  not 
good  for  6col. 
A  me,  147, 
Port.  33«. 

YtW.  105.  225. 
a.Rua.Ab.i47» 
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is  pleaded  of  land,  without  cxprefs  words  of  the  way  ;  and' there* 
fore  not  good. 

Yelverton,  Juftice^  was  of  that  opinion :  and  he,  upon  view 
of  tlie  record,  took  another  exception,  vi%.  1  hat  there  is  not  any 
grant  of  the  way  in  the  indenture,  but  only  a  bargain  and  fale  of 
land,  and  of  a  way  out  of  his  other  land  ;  which  cannot  be  good ; 
for  nothing  but  the  ufe  pafled  by  tile  deed,  and  tlwre  cannot  be 
a  ufe  of  a  thing  which  is  not  in  ejfe^  as  a  way,  common,  &c.  which 
are  newlv  created  ;  and  until  they  be  created,  iio  ufe  can  be  raifed 
by  bargain  and  lale  ;  and  by  coniequence  nothing  pailed  by  this  in- 
denture.— And  ALL  theCourt  were  of  opinion,  thatfor  this  caufe 
the  plaintiff  had  not  ihewn  a  fufficient  title, 

But  for  the  other  points,  PlemiIig  and  all  the  oth£R  Jus- 
tices held,  that  the  declaration  was  good :  for  when  land  is  granted 
with  a  way  thereto,  it  is  quqfi  appendant  to  it,  and  a  thing  of  n^- 
ccflity ;  wherefore  by  the  Icde  oC  the  land  (although  the  way  be 
not  mentioned)  it  well  pafleth^  without  being  exprefied  in  the 
deed ;  and  therefore  the  difference  will  be  betwixt  a  grant  of  land, 
w  ith  common  or  eft  overs  to  be  burnt  there ;  if  he  lets  the  land, 
the  common  or  eftovcrs  will  not  pafs  without  a  deed  and  exprefs 
words  therein,  becaufe  they  are  profits  a  prenekr*  in  anothex*s  foil, 
and  are  not  of  ncceflitv  ;'  but  the  land  cannot  be  ufed  without  a 
way ;  wherefore  it  (hall  enfue  it,  and  pafs  of  ncceffity ;  and  unity 
of  pofleilion  doth  not  extinguifli  it. 

Skinner  againft  Trobc, 

A  CTION  FOR  THESE  WORDS:  "  Thou  art  forfwom  in 
**  *'  Collet  court ;"  and  doth  not  fhcw  that  any  aftion  was  de- 
pending there,  nor  tliat  it  was  a  court  of  record :— and  therefore  it 
was  moved  in  arreft  of  judgment,  and  refolved,  that  it  lay  not ;  for 
this  Court,  without  other  defcription,  cannot  take  cognizance  tliat 
it  is  a  court  of  record.  Wherefore  it  was  adjudged  for  the  dc- 
fcndant.  -  r,  r 

Moor,  404.    CrOtCar.  378.    Cro.  EIIz.  135.    x.Coiii.D2g.  xyS. 

Gtc%^  againft  ].S. 

•■p|EBT,  for  fix  hundred  pounds,  upoii  ah  obligation.  Thcdc- 
-■^  fendant  demanded  f^'^r  of  the  bond,  which  was  ^^  fexaginta 
"  librh  ;"  and  for  this  variance  the  defendant  demurs. — And  it  was 
held  by  all  the  Court,  that  this  obligation  doth  not  warrant 
the  declaration ;  for  it  cannot  be  taken  for  ^^  Jxxcenta^^  but  is 
another  fum.  Wherefore  the  bill  was  abated. 
Koy,  109.    Hob.  Z9« 


Cass  16, 

The  poflcffion 
#/ifc^len  goods, 
withduf  \fAr\^ 
»ble  to  give  a 
probable  ac- 
count of  coTDtiig 
cfproftcutionby 
tbejury  find  it 


Dogatte  againji  Lawry, 

A  CTTON  UPON  THE  CASE,  in  nature  of  a  confpiracy;  for 
^^  that  the  defendant  falfely  and  raalirioufly,  2xWeJi-Allingtonn 
charged  bim  with  felony,  and  there  caufed  him  to  be  brought 

honeftly  by  them,  is  good  caufe  of  arreft  by  the  offioer^  »f  commitment  by  the  magiftrate,  an«i' 
the  o«»ner$  but  on  the  replication  dtfon  tort^  Csfc.  to  an  a^onfbr  fuch  a  proilcutioni  if 
Yf^i/ms  tiel  9*»f«i  the  plaintiff  (bail  hare  judgment.    Ante^  131.  Poft.  194.  432.  490* 

before 
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before  Mr.  Gilbert^  a  jufticc  of  peace,  and  procured  him  to  bind     DocATTt 
the  plaintiff  for  his  appearance  at  the  general  gaol-delivery  in  the       <»;«»/> 
county  of  Devon ;  that  tlie  defendant  there  exhibited  a  bill  of  in-        A>«^*Tff 
didinent,  which  was  found  to  be  minimi  vera^  whereby  he  was  7.  Edw.  4.  pU 
mu  .*  damnified,  and  put  to  great  expenccs*  .  20. 

Cro.  Eliz.  90 1  • 

The  defendant  pleads,  Tliat  he  had  divers  Ihecp  ftolen,  and  mif-  mJ^%^] 
fed  divers  others,  which  were,  found  in  the  plaintiff's  poilellion,  Ooogi.  359. 
going  with  twelve  fheep  which  were  ftolen  ;  whereupon  he  com-  f  •  Term  Rep. 
plained  thereof  to  the  faid  Mr.  Gilbert^  who  examined  him,  and  s*o* 
finding  him  variant  in  his  examination,  bound  him  to  appear  at  **  7""    *^' 
the  general  gaol-delivery,  and  the  defendant  to  give  evidence  j 
whereupon  he,  at  jpAfr/^r,  at  the  gaol-delivery,  exhibited  his  bill, 
which  IS  the  fame  confpiracy. 


The  plaintiff  faith,  Dejon  tort  dcmefru  fans 
thereupon,  it  was  found  for  the  plaintiff. 


tiel  caufe  \  and  iffut 


It  was  moved  in  arrcft  of  judgment,  First,  That  this  is  no 
confpiracy,  being  but  by  way  of  complaint  to  a  jufticeof  peace.-^ 
^edwm  allocatur  \  for  the  plamtiff  having  laid  it  to  be  faliely  s^nd 
malicioufly,  and  the  jury  having  found  it  tobeyiwj  tielcaufe^  it  all 
appears  to  be  witliout  any  ground,  and  therefore  he  is  punifhable* 

Secondly,  That  the  ventre  facias  is  awarded  oilVeft-JlUn^oHy  Vtnirtfaclmu 
where  it  ought  to  have  been  alfo  of  Exon  ;  for  all  the  eaufe  is  in  ^^»  «• 
the  iifue.-i-Aft/ »«»  allocatur  \  for  there  only  was  the  offence,  which   ^  '  ^    *  ^'^* 
is  only  in  iifue  ;  wherefore  the  trial  is  good.  And  it  was  adjudged 
for  the  plaintiff. 


Johns  againft  Adams- 


Ck%\  17. 


T7RR0R  of  a  judgment  in  the  common  pleas.    The  error  af-  Jorfgiwnt 

figned  was,  For  3iat  in  debt  upon  an  obligation  againft  Johns^  againft  hu«ban4 
and  his  wife,  as  adminiftratrix,  the  defendant  pleads  payment  by  ^Jrix  i!  W 
the  wife,  after  the  death  of  the  inteftatc,  a  cording  to  the  con- ,,y>^,^;,^^,i^ 
dition  of  the  bond;  and  iffue  was  joined  thereupon,  and  foMXii  nm,tumed*boHit 
for  the  plaintiff;  and  judgment  given,  quod  recuperet  debitum  againft^'"'  f^<f  »'«»i,  is 
them  de  bonis  teftatoris^  et  fi  non^  IsSc.  the  damages  de  bonis  fuis  ^Je  Habte* 
fr^iis ;  whereasi  it  being  a  falfe  plea  (which  lay  in  tlieir  own  "^i^  th«  death 
cognizance  of  a  payment  made  in  their  own  time),  the  judgment  of  her  hu(band. 
ought  to  have  been  for  thcdebt  de  bonis  tropriis. — Secondl  Y,That  Wft-  64«, 
the  judgpent  ought  to  have  been  for  the  damages  de  bonis  propriis  u  Roll.  Ab. 
of  the  huft)and  only ;  for  2ifeme  covert  cannot  have  any  goods.        9**' 

'  "^  1.  Brownl.  501. 

.  .    Cro.  Car.  519. 

But  THE  Court  held  the  judgment  to  be  well  given :  for  as  to  693. 
the  firft,  although  the  plea  be  falfe,  yet  he  is  altogether  a.ftranger  Went.  £6& 
to  the  teftator ;  and  therefore  the  judgment  (hall  be  only./s^^  bonis  f ^^^J^^*' 
fffiatgritj  and^not  as  where  he  pleads  plenenient  admini/tredf  which  ^^*  440^'' 
^  falfe  in  his  own  cognizance.     Secondly,  Althouglr  the  wife  cowp.  a9«, 
^tli  aot  any  goods  during  the  co?erturei  yet  becaufe  the  hulband    . 

is. 
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Joirwi '  is  charged  only  in  rcfpeft  oftUe  wife,  and  flic  might  have  goods  if^ 
^'•*^  Ihehad  furvivcd,  and  execution  might  be  then  taken  agaifift  her, 
Idams.      therefore  the  judgment  is  good  j  and  fo  are  all  the  precedents,  as 

Mannk  informed  the  Court*      Wherefore  the  judgmenf  was 

affirmed. 


A0AMS* 


Cam  r«.  Sir  John  Watts,  Sir  Thomas  Lowe,  and  John  Lee, 

a^ainji  George  Ognell. 


:  Tr\EBT  for  fevcn  hundred  and  fifty  pounds,  and  counts.   That 
'  ^^'  Sir  Thomas  Lee  was  feifed  in  fee  of  the  manor  of  Billcjbjy  and 


In  dcbc  for  rent ' 
by  the  cogniz^et . 

dUiSlm't^L'd  ^^  fiicond  of  Oaoher  42.  El\%.  let  it  to  G^or^^  Orncll  for  ten  years, 
«nrry  and  ex-  rendering  two  hundred  and  fifty  pounds  a-year  at  mtAnnunciation  ajid 
puifion  by  the  Michaelmas  ;  and  that  George  Ognell  entered,  and  was  poflefled,  the 
€osnizcat  be-  revcrfion  over  to  the  faid  SinThomasl^e  and  his  heirs  expcftant ;  and 
fore  the  fine     j^^  being  fo  feifed,  a  fine  was  levied  in  Hila^-y  Term  44.  Elix.  between 

joined  thereon  tlieaforelaidJOH AN.WATTS^/THOM.LoWE^«e/V«/.r/THOM.  LE£ 
it  an  immateriai  ^/M ARI  Aftf .  uxor  ejus  c/eforcientcs de  Tnaner.  de  BiLLfesBY^^r  conufance 
ijite  \  but  it  IS  lie  droit  come  ceo^  bfc  ;  whicli  fine  was  to  the  ufc  of  the  (aid  Sir  yehrt 
d  ab*lT  H^*  ^^''J»  Sir  nomas  Lowe,  and  the  faid  John  Lee,  for  nine  years  ;  and 
s!c.  tof"  "'afterward  of  part  thereof  to  the  ufc  of  Sir  Thomas  Lee  and  his 
^Poft.'3ii.  wife  for  their  lives,  with  divers  remainders  over  ;  and  for  other 
Ante,  44.  part  thereof  to  tlie  ufe  of  Sir  Thomas  Lee  for  life,  with  divcis  re- 
Cro.  ]:i:z«455.  ipainders  over  ;  and  for  three  years  arrear  at  the  Jnnunciation  lail 
5.  Co.  43.        poA,  the  action  was  brought  for  the  fevcn  hundred  and  fifty  pounds. 

^  c  "*D-^''  '^'^^  defendant  pleads  entry  and  expulfion  by  Sir  Thamas  Lee^ 
'1,  **""  '^'  l^cfore  the  fine  levied.  Iflue  was  taken  thereupon  ;  and  found  (ot 
Ct'wp.  242.       the  plaintiff.    It  was  now  moved  in  arreft  of  judgment, 

7^7!^    39  •  First,  That  the  iflue  was  not  well  joined,  for  it  is  upon  an 

entry  and  expulfioji,  before  the  fine  levied,  vvhich  is  not  material : 
for  it  is  allcdged,  that  the  IclTce  being  poflefled,  and  Sir  Thomas  Lee 
feifed  of  the  reverfion,  a  fine  was  levied  ;  fo  being  poilefied  at  th6 
time  of  die  fine,  although  he  were  expulfed  before,  it  is  not  mate- 
rial.— SidiionallocatM\\  tor  being  falfely  aUedged,  and  found  againft 
him,  it  is  not  to  be  difputcd  whether  he  were  ouftcd  or  not;  fpr  it 
is  an  iifue  joined,  and  10  within  the  ftatute  of  32.  Hen.  8.  c.  30. 

The  omfmon  of     SECONDLY,  It  was  moved,  That  the  declaration  was  ill ;  for  the 
"  ^V<p'j*'      fine  is  not  alledged  to  be  levied  ot  the  fiid  manor,  nor  by  the  faid 
fjpplird  b>  in.    5;^  Thomas  Lee  ;  for  he  doth  not  ivf  pradiff.  manerium^  ^ nor  pra- 
l^oiil^Si!  560.  ^^^*  ^^*'  5^^w7^-^  I-"  i  ^^^  i^  i^^y  be  between  a  ftrangcr,  and  of  an- 
'  "*    *      *  other  manor. — Sed  non  allocatur  \  for  it  Ihall  be  intended  the  fame 
leflbr,  and  the  fame  manor,  being  named  before  in  the  fame  de- 
claration ;   et  mnjinitur  piuralitas,  but  being  one  fame  name,  (hall 
be  intended  one  fame  perfon,  as  31.  Hen.  j.  pL  30.  b. 

Jndefcc  for  rent  THIRDLY,  The  declaration  is  not  good,  bccaufe  it  is  not 
by  the  aflignecs  alledged,  that  the  ielfct  upon  this  grant  by  fine,  attorn- 
to theit^afclt'*  ^^'  "^^  ^*^  ^^  ^^  ^^^  notice  of  the  ufc  limited ;  for  other* 
is  not'^ncociTary  ^^^^  ^^^  ^^  not  chargeable-  for  the  rent,  in  debt  brought  againft 
to  ;4n<yigc  in  the  declaration  that  the lel!ce attorned,  or  thac  he  bad  any  notice  of  the  v^  limited;  but  ta 
is  DOC  bound  to  ^y  without  notice,  and  if  he  has  paid  to  the  snticnt  lelTor,  he  may  p]ead  it. 

him: 
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liim :  for  it  was  faid,  if  a  fiiic  be  levied  to  a  ufe,  cejiui  que  ufe  (liall   Watti  and 

fivow  without  attornment  {a)^  becaiifc  he  hath  not  iny  remedy  ti      Otiie»s 

compel  the  Icflee  to  attorn ;  yet  the  ufe  being  limited  to  the  conufec     oo^*tL* 

himfcif  (ks  in  this  cafe  it  is),  he  hath  means  to  have  an  attornment 

before  thcfine  ingroffcd,  therefore  he  fhall  notavow  without  attorn-    f|  '^^'  3^*°* 

mtnt:  and  if  it  niight  be  without  attornment,  yet  noticeought  to  of  cc.  68-  a. 

t>c  given  to  the  ieltce,  for  otherwife  he  fhould  be  at  iriifchicf ;  for  he  Qougl.  aSa. 

ufenjight  be  limited,  aiid  he^  not  having  cognizance  thereof,  mi<.ht 

peradvcnturc  pay  his  rent  to  his  ancient  leffor  ;  and  therefore  it 

15  not    rcafon   he  fhould    be  charged  without  notice  given   to 

him,  which  ought  to  be  Ihewn  in. the  declaration  (b).    And  :or  i^)  SiseBlrdi  v. 

proof  hereof^  the  opinion  of  Popham,  5.  Co.  113, was  cited.— And  ^>»5»^^  i  i  Tor. 

of  this  point  the  Court  doubted  :  but  afterward  they  rcfolvedj    ^^'  ^  ^' 

tliar  the  aftion  was  well  brought,   and  he   needed  not  fhew  any 

w  rice  in  the  declaration  ;  for  in  no  declaration  in  an  a^  o  .vry  no- 

lice  is  fliewTi  r  but  thev  agreed,  that  the  Icflec  is  not  bound  to  pay 

ivitlioQt  notice  ;  and  ir  he  hath  paid  it  to  his  ancient  IclTor,  it  is  a     * 

good  excufc  for  him,  and  he  may  plead  it:  and  if  he  hath  notp.i*d 

ir,  the  aftion  gives  him  notice  to  pay  it  to  the  grantee ;  and  then 

h:  is  chargeable  for  all  which  is  not  paid. 

It  vras  alfo  held,  that  the  conufors  themfclvcs,  and  a  ftrangcr,  ^^^^w  ^r/z-rn. 
V.::.  John  Lee^  being  cejlut  que  ufe,  they  take,  by  tlie  limitation  of  •'^'"  **^' *^"^" 
the  ufe,  and  are  jointenants  of  that  reverfion ;  and  therefore  they  ^  "^^    gg 
all  Ihould  have  the  action  without  attornment.  Co.  Lit,  t'o>  b. 

.  Dougl.  28J. 

Fourthly^  It  is  allcdgcd  vlrtuie  cujus  they  were  pofpJJtonaU  of  in  debt  for  rent 
the  reverfion  ;  and  it  is  not  ftiewn  they  were  poflelfed  at  the  time  on^^c  a  i«re 
of  the  aft  ion. — Sed  non  allocatur ;  for  being  alledged  that  they  were  ^^^J"'-  '"J''* . 
poffcflcd,  and  the  term  being  not  expired  by  effluxion  of  time,  it  r,^^^^)L{tlu, 
IhaJl  be  mtcndcd  they  were  yet  poflefied,  unlels  the  contrary  was  imended  they 
iliewn^    Wherefore  it  was  adjudged  for  the  plaintiff.  were  poiTcmd 

at  the  ciine  ox'  (be  a£^ion. 

(a)  See  4.  ^  5.  Ann.  c.  16.  and  11.  Qeo.  ^,  c.  19.  by  which  the  necelTity  of  attorn- 
neDtUukeoaway. 

Coxe  againj  Wirrall.  Ca«  i9. 

Hilary  Term,  4.  Jac.  1 .     RcU  856. 

'THIS  was  an  aftion  on  the  cafe,  in  nature  of  a  confpirady.  Anaaion  fora 
The  declaration  charged,  that  the  defendant  /alfo  et  malittofe  malicious  pro- 
procured  the  plaintiff  to  beindifted  of  the  ravifhmentof  one  Mary  fe^ution  wiU  Jj« 
^VirralU  aiKl  to  be  detained  in  prifon  for  that  caufc  until  he  was^^^^'"^^^•*^|J,'^" 
acquitted  ;  to  his  damages,  &c.  fplracy  muft  h% 

The  defendant  pleads,  that  the  faid  Mary  fVirrall  was  his  daugh-  i^"*^"   ^^  *' 
ter,  and  complained  to  him  that  (he  was  ravilhed  by  the  plaintiff;  ,.Ron.Ab,in. 
whcrcapon  he  made  application  to  Sir  Thomas  Twynn,  juftice  ofvciv.  105, 
ptacc  in  the  fame  county,  who  convented  the  plaintiff  before  him,  F.  N.  B,  114, 
and  examined  him ;  and  upon  his  examination,  and  the  teftimony  "^* 
of  others,  bound  the  plaintiff  t6  appear  at  the  next  gaol-delivery  5  j^^^^  ol*/"'* 
and  bound  the  defendant  to  prefer  his  bill  of  indiftmcnt.     Where-  ,.  saund.  i:,c, 

.,;' '  '  ^l  Burr.  1071. 

2,  Sera.  1121.    I.  WIIT.  ii#.     i.  Hawk.  P.  C.  351. 

*  <^^^.jA?.  O  upon 
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Co»«        tipoQ  the  plaintiff  apj>earing,  he  preferred  his  bill  of  indidment, 
iTiairfi       which  was  found:  and  thereupon  the  plamtiff  was  committed,  ar- 
•ftKAi.L.    raigncd,  and  acquitted ;  whick  is  the  fame  procurement  of  tlie  in- 
didment  and  acquittal  whereof  the  a£tion  is  brought. 

To  this  plea  the  plaintiff  demurred  ;  and,  after  judgment  at  the 
bar,  it  was  refolved  that  the  plea  was  good. 

.  First,  It  was  agreed  by  the  Court,  that  the  declaration  to 
procure  one  to  be  talily  and  malicioufly  indited  is  good  ;  for  a^ 
confpiracy  lies  where  two  confpire  iiifly  to  indift  one,  fo  an  ac- 
tion lies  where  one  alone  falHy  and  malicioufly  procures  another 
to  be  indided. 

Complaint  of  a  Secowdlv,  Although  it  was  alledgcd  that  the  pica  was  not 
mitmentonhe^^^'  bccaufe  it  is  not  averred  that  felony  was  committed  ;  and 
migutrate  it  without  a  faft,  fufpicion  is  no  caufe  of  an  eft,  as  8.  Edw.  4.  pL  3. 
fufficient  ffri-  5.  Hen,  7-  ^/.  C.  7.  Hen.  4.  pi  35. ;  a  multo  forthriy  it  is  no  caufc 
AaA/*««r/*inan  without  an  aft  done  to  indift  me  ;  for  he  was  too  credulous,  to 
aaion  '<>«•"»»-  caufe  one  to  be  indifted  upon  compfaint  of  fo  fmall  a  girL  And 
fiofir»lthcu^h'  Croke,  Jufticey  was  of  that  opinion.  Yet  all  the  other 
no  felony  was  JUSTICES  held,  tliat  inafmuch  as  the  father  did  it  upon  his  daugh- 
ihfaa  conunit-  ter*s  complaint,  to  whom  by  nature  he  is  compailionate,  although 
^"**  it  had  not  been  caufe  of  arrcft  for  fufpicion  of  felony  (no  felony 

Ante,  131.191.  ij^ii^g  committed),  yet  it  is  a  good  excufe  of  his  caufe  of  com- 
^.  Buia.a34.  plaint  to  the  jufticc  of  peace,  who  binding  over  the  one  to  appear, 
.5.  Com.  Dig.  jji^j  ^hg  other  to  prefer  the  indiftment,  it  is  good  caufe  to  excufe 
2!  Hawk.  P.  C.  ^^"^  irom  the  malicious  procuring  of  the  indiftment,  which  is  the 
i»o.  '  ground  of  this  aftion.  And  all  this  matter  being  confeflcd  by  dc- 
Dougl.  360.  murrer,  the  Court  fhall  take  it  for  a  good  caufe  of  excufe ;  but  if 
<.Tcr.Rep.510.  ij  hj^j  ^ccn  aHedged  that  there  was  not  any  raviHunent,  and  that 
the  defendant  knew  fo  much,  it  might  peradventure  have  been 
othcrwifc.     Wherefore  it  was  adjudged  for  the  defendant. 


^'^^ »«-  Staincroid  againft  Locock. 

Hilary  Term,  4.  Joe.  \.  Roll 

A  promife  to  A  SSUMPSIT.  Whereas  there  was  communication  betwixt  the 
make  fuck  a  -^^  plaintiiFand  the  defendant  concerning  an  obligation  of  forty 
ano^^ihSoW  P^^^^^»  wherein  the  defendant  and  his  fatlier  were  obliged  to  one 
decree,  in  con.  ^^^*Md,  iTi  confidcration  that  the  plaintiff,  at  the  defendant's  re- 
fiticration  that  queft,  would  pay  to  the  faid  Ncwbold  fixty  pounds,  in  difchargc 
the  plaintiff  and  redemption  of  the  faid  bond  of  forty  pounds,  before  fuch 
Tb^^id?'*  *?^^.'  *^^  ^^^  defendant  promifcd  he  would  affurc  to  the 
Che  defeodant  P^^aintiff  fuch  a  copyhold  for  twenty-one  years,  by  foch  afiuraace  as 
hadgwmtoa  i^^^^T^/ Z)rtfWf J  ihould  devife ;  and  alledged  in  taft,  that  he  paid 
third  perfon,  is  the  faid  fixty  pounds  to  the  faid  Newhld  before  the  day,  in  rc- 
•?**'/"**•"  demption  of  the  bond  of  forty  pounds;  that  DrMes  dcvifcda 
he  paidThe  ^^^^^  of  attomcy  for  the  defendant  to  two  of  thi  tenants  to  fur- 
bond  u  ruffi-  render  for  the  Uid  twenty-onc  yens,  and  an  obligation  for  the 
dent.  quiet  enjoyine  ;  and  that  he  tendered  the  letter  of  attorney  to  the 

Aruc^xi5,        defendant  to  leal,  and  he  refufcd.     The  defendant  plouls  wnaj' 
fumjjit  \  and  found  againft  him :  and  it  was  now  moved,  that  the 

d^lantion 
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dcclaratioil  was  not  good,  Bccaufc  it  is  not  allcdgcd  that  he  dif-  dTAiKERot^ 
charged  him^ — 5tt/  nod  allocatur :    for   he  cannot  difdharge   the        '•^•""1/* 
bond,  but  to  pay  in  difchargc}  wherefore  he  fhcwed  it  fufficierftly.        ^^^o^^' 

Secokdly,  BtCTLXjkxDraHes  dcvifcd  two  things  to  be  done,  and.  On  a  promifcto 
he  allcdgcs  reqvieft  of  one  only.— .W  non  allocatur :  for  the  plaintiff  ^^^'^j^^l^^^^ 
mayalfedge  breach  in  the  one,  although  the  other  be  pcrlbnncd  ;  (haiidcvife,  if 
and  it  is  in  his  elcftion  which  he  will  demand.     Wherefore  it  was  he  dtvi^s  two 

adjudged  for  the  plaintiffs  ^^'^^z^  ^^  be 

■*  •  done,  the  phin« 

tiff  nay  aUtdge  the  breicb  of  one  only.    Dou^l.  667.  624.  689. 

ttadcfdcn  agaifift  Gryfleh  .  case  a. 

-EaJftrTtrm,  ^^Jad   I.     Roll      . 

^RESPASS,  wherefore  he  broke  his  clofc  called  TriE  HEATtI,  at  The  lord  of  tlic 
*•   Lay  ton  Bujfard^  the  li  th  December^  4.  Jac.  I . ;  necnon  the  fame  day,  fo«  ro«y  »»**• 
Lberam  warremiam  of  the  plaintiff 's,  at  Layton  pntd'Ut,  intravit^  a^nd  ***'"^^'  *"  *^ 
took,  killed  and  carried  Away  conies.     The  defendant  pleads  to  all  ft^iTSwm" 
thctrefpafs,  except  the  entry  into  the  clofe  called  •*  the  Heath,"  not  with  rabbitt  j 
guilty :  as  to  that  he  juftines,  for  that  he  was  fcifed  in  fee  of  a  mcf-  «o<i  therefore  a  • 
luage  and  land,  and  had  dommon  by  prcfcription  appertaining  «o«nnwner  can- 
thereto,  in  tlic  place  where,  and  that  he  was  ready  to  ufe  his  com-  J^^'^jhem  ilw^* 
mon;  and  many  conies  being  there  damage  fefant^  and  fpoiling  as  </«««;«/#- 
thegrafi,  he  entered  to  chace  them  out,  lelt  they  Ihould  increafe,  >«/ ;  bucifcht 
&c,— Whereupon  the  plaintiff  demurred. — After  argument,  the  ^^'<*  furch^rge 
Couat  adjudged,  that  the  plea  was  not  good  ;  for  a  commoner  [J^*'^"'h'^^in 
hith  nothing  to  do  with  the  land  but  to  put  in  his.  cattle,  and  may  aaion^for  the 
not  meddle  with  any  thing  of  the  lord's  there ;  and  as  tlie  lord  may  dmurbance. 
have  great  beafts  there,  fo  he  may  have  beads  of  warren,  and  the  ^oft-  ao8.  *»«> 
commoner  cannot  deftroy  tl>cm.     F.  Nat.  Br,  121.    And  if  the  s.c.Yelr.xo4. 
lord,  by  reafon  of  them,  fhould  furcharge  the  common,  and  dc-  143. 
privc  him  of  his  coinmon,  he  ought  to  have  his  remedy  by  affife,  i.Ro».Ab.405. 
oraftion  upon  the  cafe  ;  but  he  may  not  kill  the  conies,  no  more  ^'  ^- ^'  ^^* 
than  he  may  kill  any  otlier  beafts  of  the  lord's  ;.  and  fo  long  as  j.'lieon.'^iliV 
conies  are  in  the  lord  s  own  land,  the  lord  hath  property  in  them,  u  Mod '39. ' 
and  may  fay  cuniculos  fuos  {a)  ;  but  when  they  go  out,  he  hath  no  Cro.  Eliz.  s'es^ 
longer  property  in  them.    22.  Hen.  6.  pi.  59.     10.  Hen.  6.  tl.  13.  '•  s**<*-  *5»- 
46.  Edw.  3.  pi  2.    3.  Hen.  6.  pi.  55. :  and  therefore  thev  bemg  m  !:"BTcom**i  o- 
ihc  lord's  land,  the  commoner  may  not  meddle  with  tnem ;  nor  ,.  Burr.Telf*^' 
ought  he  to  come  there  but  to  ufe  his  common  :  then  when  he  («)  j.uv.a'a;. 
(hews  that  his  intent  was  to  enter  to  chace  the  conies,  that  entry  Pbft.  262. 

is  tortious.    Wherefore  it  was  adjudged  for  the  plaintiff.  ^^o.  Car.  553. 

•'     **  '^  i.Roii.Ab.403. 

7*  Co.  17.    Com.  Rep*  34*     t.  Sallu  556.     t.  Ld.  Ray.  250.    4.  Burr.  2417. 


upon  better  conliderationy  and  upon 

view  of  a  precedent  between  Bellew  and  Langdon  {b)  in  this  court, 

and  for  the  reafons  before  recited,  all  the  Justices,  upon  the  See  Cnoper  ▼. 

fccond  motion,  adjudged  for  the  plaintiff;  and  it  was  rcfolved M«^*i.jBtt"5i 

accordinglv.  '  ^^l^!i^^' 

*  -  a^WUf.  54. 


O  z  The 
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CAit  22.  The  Earl  of  Lincoln  againft  Roughton. 

Eafter  Term^  4.  Jac,  i.  Roll 

It  hfc..n.m,ig.  CCANDALUMMAGNATUM;  for  that  the  defencfant  fpake 
^o  *^-*^^';»  "^*^*fi-  *-^  thefe  words : ''My  lord  [imwendo  the  faii!  Earl  of  Lincoln)  is  a  baic 
'^TrJMifr  *'^  **  ^^'^''  ^"^  ^  paltry  lord,  and  keepcth  none  but  rogues  and  raicah 
**7afL'^  *' like  himfeliV*     The  defendant  pleaded  not  guilty  ;  and  it  was 

Ante,  58. 90.    found  againlMiJm. 

4.  Co.  16.  After  verdl£t,  it  was  moved  in  arrcft  of  judgment  (a),  that  thefe 

Cro. Fla.  1.67. -words  wcfre  not  a£tionable  ;.  for  tliey  touch  him  not  in  his  life, 
a.  Show.  i;oy.  nQj-  j^  any  matter  of  his  loyalty,  nor  import  him  in  any  main 
Ve^t*Co^'  point  of  his  dignity,  but  arc  only  words  of  fpleea  concerning  his 
2.  Sd. »!..        keeping  of  fervant:?,  which  is  not  material. 

Frccm.49.  220.  Yklveuton  and  Fleming  feemcd  to  incline  to  that  opinion  ;. 
\',*M^rii^  ^^^  Williams  and  Croke  to  the  contrary,  becaufethey  touched 
2.Mod,*i5^.'  him  in  hfs  honour  and  dignity;  and  to  term  him  **  bafe  lord" 
2.  Con..  Dig.  and  **  paltry  carl,*'  is  matter  to  raife  contempt  betwixt  him  and 
^7V  the  people,  or  the  king's  indignation  iigainft  him  :  and  fucli  ge- 

4.  4C  Ab. /c6  Qgpjj  words  in  cafe  of  nobility  will  maintain  an  aftion,  although 
S'llngc,  6rS.     ^^  ^^''^^  ^^^^  ^^^  ^^^^  ^^  ^  Common  perfon.     Wherefore  they  held,  that 
Ld*t<.iiX.  1369.  theaftion  lay.  Fleming  abfiHte^  adjoymtur, — afterwards  Roughtcn 
died,  and  the  \rM  theretipon  abated^ 

{a)  A.wr.t  c£  error  wiM  not  lie  in  ihis'a^lioaro'tlie  exchequer- diamber.  DougL  ^^t. 

CTAiR  aj.  Rofwel  agaih/^  Vaughan. 

Hilary  Term t  4.  Jac,  i.  Rcll  .^^ In  the  Exchequer, 
Ar.aaion  ofde-  A  CTION  ON  THE  CASE  in  the  nature  of  deceit.  Whereas 
ecu  will  not  Jie  -Tx  q^  ^j^g  ninth  oijuncy  35.  Eliz.  queen  Elizabeth  was  fcifcd  in 
f^Tfain\'ffif^^^  of  the  advowfon  of  the  vicarage  of  ScuthJIoke,  whereto  tho 
inR  thai  he  was  tithes  in  5tfw/^flX'<?  appertained  ;  to  which  vicarage  the  defendant, 
incumbent  of  on  the  ninth  oi  June,  35.  Eli%.  affirmed  that  he  was  lawful  in^ 
fucha  vicarage,  cumbent,  and  had  fight  to  the  tithes  from  the  death  of  TA^wflr 
and  had  » right  t-,,^^^^^  the  hicumbent ;    whereupon  the  plaintiff,    i6tli   June, 

<flcheiithcs»nd  ^r^-       r       •  •     ^*  '^i     ^       A^r     j    *         ».      -'    %  • 

aftcrwardH  fci-  35"-  ^^'^-  Bavmg  communittation  with  tlie  defendant  about  hss 
lin.{  ihcm,  al-  buying  of  tlu* defendant  the  tithes  appertaining  to  the  faid  vicarage, 
thoutch  ihevcn.  after  the  death*  of  the  faid  Thomas  Vaughan  fwlio  died  i6th  ^pril, 
dee  loft  the      ^j^  Eliz.),  MtxXJA  Afichaelmas  following  ;  that  the  defendant,  adtunc 

dlaftyiw*  hdr'/'^"*  ^'^^^  ^^  *^^^  ?^^  ^"y  ^H^^'^  °^  intcreft  to  the  tithes,  whereas 
bung  taken  by  h,i  never  was  inftituted  and  indufted,  but  that  they  appertained 
di«iawtu!  in.  to  E.van  Thcmas,  fold  tii^m  to  the  plaintiff  for  thirty  pounds,  falft 
ciimheiu  }  for  ^f  deceptive ;  and  alledgeth  in  fatioy  that  Evan  Tbdmas  was  prefented, 
n^Tt  hi^e  ih^m  ^^'^'^'^f^^*  iiiftituted  and  indufted  to  that  vicarage  on  the  laft  dav 
vl^thouMiticT   o^  -^'<^'i/?>  35-  ^^'^'  and  took  the  tithes,  and  fo  the  plaintiff  ioil 

and  the  buyer  U  tliem. 

at^im  peril  to  ^j-j^^  defendant  pleads  not  guilty  ;  and  found  againft  him.  And 
J>^it.47o.  474.  ^f  ^^  ^^"^  moved  in  arrefl  of  judgment,  that  the  aftion  lay  not; 
Ante,  4.  for  an  aft  ion  m  the  nature  of  deceit  lies  not  where  one  fells  a. 

i.Roii,  Ab.  90.  thing  which  he  hath  not  any  property  in:  and  although  he  took 
Yilv.  ao.  upon  him  in  difcourfe  that  he  was  owner,  and  had  right  to  fell, 
All-.n,  91.  unlefs  he  warrants  that  the  other  Ihould  enjoy  it  accordingly 
Ca!th^*of^'  (which-  warranty  ought  to  be  at  tlic  time  of  the  fale),  it  is  not 
Silk.  210.  2iS.     3.  Mod.  267.     10.  Mod.  742.      iz«  Mod.  245*      L4.  Ri^yt  A84. 593*  4iiS«  M*^* 

gpod: 
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good  :  but  here  is  not  any  warranty  nor  afBrmancc  at  the  time      Romti 
ot  thcfalc,  that  he  had  any  right  or  title  to  fell ;  for  his  afHrraance       »s*^>^.ft 
tint  he  was  vicar,  and  bad  right  to  fcU,  was  upon  the  ninth  of   ^'^^'**^'^* 
Juuc^  and  the  fjile  was  i6th  Jukc  after ;  and  in  proof  lie rcof  he  rc- 
L'd  upon  5.  H^:.  7,  /»/.  41.     9.  Hen,  7.  />/.  2i.  and   Chandler  v* 
Lsfu^,  Anie^  4. 

Taxfield^  Chief  Barony  and  Altham,  were  of  that  opinion* 
But  if  a  man  fell  victuals  which  is  corrupt,  without  warranty,  an 
action  lies,  becaufe  it  is  againft  the  commonwealth  ;  as  9.  Hen,  6. 
/^/.jj.  7.  Hen.  4.  pL  15.  and  11.  Edw.  4^  /»/.  6.  And  although 
i\\t  Booh  of  ^JfiJ\\  42.  JJf.  pi,  8.  was  ohjcfted,  where  one  took 
goods  from  another  nnd  folM  them,  and  the  owner  rcrook  them, 
that  an  aft  ion  upon  tlie  cafe  was  brought  in  nature  of  deceit  for 
r'ji<  falfity  in  falc,  without  any  warrnity  \  '1'anfield  thereto  an- 
iVcrcd,  that  the  faid  booki>  not  adjudged,  hut  the  party  admits  it, 
and  takes  ilTiic  ;  yet  if  it  were  allowed  to  be  'fow,  it  is  becaufe  he 
ti':rc  liad  polTcflion  by  tcrt^  and  fo  had  colour  in  ihew  to  be  owner  ; 
a'^d  he  was  deceived  by  buying  of  him  who  Iwd  only  gained  a  tor- 
!'.ou$  poflcflion;  and  although  he  had  not  any  right,  yet  every  one 
took  cognizance  of  him  as  owner,  a  id  hchimfclf  kne.v  that  he  \va^ 
i;ot  ri!;;!it  owner  ;  which  is  the  reafon  that  tJie  aftion  -was  mnin- 
tainabie  :  but  here  he  had  not  any  pofleflion  ;  and  it  is  no  more 
taau  if  one  (hould  fell  lands  wherein  another  is  in  poireliion, 
or  a  horfe  whereof  another  is  poffcfled,  without  covenant  or  war- 
ranty for  the  enjoyment,  it  is  at  the  peril  of  him  who  buys,  and 
mi  reafon  he  fhould  have  an  aftion  by  the  law,  where  he  did  not 
providc.for  himfejf.    Wherefore  it  was  adjudged  for  tlie  deiirndant. 

Memorandum.  ^^"  *V 

'THE  lafl  T/W/i/tfv  of  this  Term  Sir  Thomas  FosteI^,  Scrjtant^  j'H«^8take/r- 
was  made  Juiliceof  the  common  pleas-,  and  upon  the Su t it rduY"''*'^'^:>  ^^'''^  "'*" 
following  (being  the  laft  day  of  the  Term)    S:r  Kd^a;d  M/W,  |'"^'*'i'*'*^*'._ 
^mg  an  ancienter  lerjrant  than  rojier^    was  Ivvorn  one  ot  the  ,^  ihc  other. 
Jiarons  of  the  exchequer  ;  and  becaufe  he  was  fworn  after  the 
other,  loft  his  antiquity  of  hiip,  although  they  were  both  fvvgrn  in 
^t  day, 

Fane'$  Cafe.  cas-^  25. 

QUARE  IMPEDIT,  for  the  church  ofCrancficU,  in  the  county  Advowfon, 
,  of  Bedford.  It  was  held  per  Curiam  upon  the  evidence, 
and  fo  delivered  for  law,  that  where  a  pcrfon  made  a  leafc  for 
fixty-one  years,  and  the  Lady  ELxabeth  (in  the  time  of  ^leenMeny) 
^ing  patronefs  for  life,  and  afterwards  qncen,  having  the  inhe* 
nUiKc  of  the  advowfon  dcfcendcd  to  her,  prefenred  Fane  ;  that  he, 
c^-imgin  bythepatronefs,  who  confirmed,  cannot  after  the  death 
^  tlic  queen  avoid  this  leafe. 

. -^^«^  afterward,  on  the  12th  July^   i^Jac  i.  made  a  refigna- ifancwpre- 
^^^n  into  the  hands  of  a  pubiij  iiorai7  ;  the  13th  JuJy^  i.  Jac.  1.  ferMrio"  .  f  1 
t'jc  king  pre  fen  ted  him  again;  aitfrrward,    the  19th  of  7«/y,   the  *^"**^'^^^"*^*^* 
^^tary  certified  this  rcfignation  to   the  bllhop,   who  the   fame  ^^^''^^^^^^^^ 


before  the  bi- 

^f^ation    of     the    iflCnmb^n^.    th^   nrffrntifw^n    !<    vn:H  .     Tl     O/tm     m^m 


O  3  day 
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Font's  Caiik,  day  adxnitted,  inftituted,  and  induced  Fane  zgiin.  Itwaslield, 
/Vr/?,  That  the  king's  prcfcntation  (before  the  hlfhop  accepted 
the  refignation)  wa^  void;  for  the  church  was  full,  and  the  ad- 
miflion  and  inftitutiou  again  was  void.     Secondly^  Whereas  aftcr- 

j,Com.rig  207. .yard  the  king,  1.9th  September ^  I.  Jac,  1.  granted  the  manor 
with  the  advovvfon  to  ^een  jinne  \  that  the  prefeatation  did  not 
pafs,  becaufe  the  church  was  void  by  the  refignation  at  the  time  of 
the  grant. 

Afterward,  the  4th  qfjuly^  2.  Jac.  |.  Fane  refigned  acain,  and  the 
king  prefented  him>  who  was  diflurbed  by  the  defendant,  the 
quccn-s  prefentce.     Whereupon  the  quare  imfedlt  was  broughtf 

^^•^'^-  Mallet  againji  Sackford. 

The  devifc  of  a  j  ypQjj       f      j^^j  ^,^^^'^q^  ^^it  Cafe  was,  irtUiam  MaUet,  Icflee  for 

t<rm  ot  years  to  17     jl  '^iti**         i*  **t  y* 

^  for iit'e, with  pxty  ycars,  dcviicth  it  m  this  manner:  **  Item,  I  give  to 
rcniaioderover,  ^'  my  wife  and  niy  coufin  my  term  for  their  lives,  and  afterward 
ii  pood.  «<  to  fuch  perfons  as  Ihall  remain  in  my  houfe  at  Normlngton  at  the 

PoA.  461.  c(  jjj^g  Qf  ^j^gjj.  tjeceafc/*  The  wife  furvives  the  coufin,  and  af- 
S  ^o^^''*^'^'  Cgns  the  term  to  another,  under  whom  the  defendant  claims  ;  and 
Cro.^Ca^rf'ijo.  ^'^^^  PPilliam  Mallet^  coufin  and  heir  of  the  leffor,  entered,  and  lets 
pytr,  74.  477.  for  years;  the  term  expires  ;  the  leflcc  continues  in  poflcffion  until 

tsS.  the 'time  of  the  death  of  ^iie  wife. 

Plowd.523.539. 

Mo<v,75^-  The  first  qt^estion  was,  Whether  this  remainder  of  a  term 

TbuiV/oV    were  good  or  not? 

l*oUexf.  3).  Coke  and  Walmsley  held,  that  it  was  not,  bfpaufc  it  was 
1.  Sid.  i^5i.  but  a  poffibility ;  and  there  cannot  be  any  remainder  thereof,  and 
|.  Vcni.  79.  y^o  CQunfcI  can  dcvife  how  fuch  a  reipainder  by  any  aft  can  be  cxc- 
\^^'  '^**    cuted.     And  therefore  Coke  faid,   it  cannot  be  good  in  a  will ; 

for  that  were  to  make  that  good  which  by  counfel  could  not  have 

beea  advifed. 

Sec  Cbiw  V.         But  VV  ARBERTov  and  Daniel  to  the  contrary,  and  relied  upon 
B«Uey,poft.46i.  the  authorities  of  midorC%  Caff  {a),  Paratnor'z  Cafe  (*),and  Pier- 
fowi's  Caff. 

^.  If  a  tenant     A  SECOND  CUTE  ST  ION  was,  Whether  this  tenant  at  fuffcrancc 
cln^rfr/under  ^*"  bc  ftid  to  be  in  poflcffion  to  have  benefit  of  this  remainder  i 
s  dcvife  ••  to     — '^^^  I^f ^^^  ^^  fpokcn  thereto  ;  et  aJjournatur. 
^  ruchpcrfonas  Iball  remain  in  fuch  a  houfe  at  the  time  of  my  deceafe  T* 

(«)  Moor,  30a,  (*)  Dyer,  »x». 

P""**  -^^     •  Bayly  againft  Stevens, 

Acuftomthat  OY  THE  COURT,  Wherfrlandin5*rw/f*-£»j:///55defcend8t9 
PCTd  ?o "fh^*  ^^^  youngfft  fon,  and  he  dies  wittout  iffue,  it  Ihall  not  go  to 

>f^  gcftA*^  the  younger  brother  -,  for  the  cuftom  doth  not  hold  place  betwixt 
(hAii  not  extend  br^^^p>^  Without  2|  particular  cuftom,  but  the  eldeft  brother  fhalj 

foMeyogn^^tll   haVC  it. 

^  9Uir,  .    *      •  .  ^ 

Co.Lir.1rc.140.  f.IL«ai.  Ab, 6*3.  Cro.Car.4i1.  I. Jones, 361.  4.Leon.«4i.  Godb.  166.  f.Com» 
PhS-  M<     6*  Moid.  110.    i^d.  Rtym;  1024.  102$.     3.  Peefe  Will.  65.    Robififon  on  Qavelkind,  93. 

Jaron 
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« 

Earon  Snigge  agahji  Shirton.  '     Cau  28. 

In  the  Sfar-C&am&£r^ 

CHIRTON  being  tenant  for  years,  Bonn  Smgge  p'4rchafed  tlic  The  pofleffion 
^  rcvcifion,  anJ  tic  paid  to  hira  rent  for  fifteen  years.   Before  the  "f  «  tenmr'n 
end  of  the  term,  one  Chambers  came  to  Sklrton^  and  pcrfuaded  him  |jj^  ^alf^!^^ 
tiiat  Alexander  Staples  had  title  to  the  land,and  advifcd  him  to  take  therefore  'if  a 
a  Icafc  from,  him  ;  whereupon  he  took  a  leafe  of  him  for  ten  years,  tenant  f or ycars^ 
rendering  feventy  pounds  per  a/uufm^  and  the  land  was  wortn  one  attherxpira- 
hundred  and  forty  pounds  per  annum  \  and  willed  him  to  hol4  tlie  i!^*^ *lf 'u*"?*' 
pofleflion  againft  all  perfons;  and  he,  at  the  end  of  his  C;ll  term,  ^^  onufoal* 
kept  the  pofleflion  with  drum,  guns,  and  halberts,    isfr.     (The  weapons asaind 
drum  was  only  to  give  notice  if  any  came  to  enter,  but  no  boily  ^  purchafcr  of 
offered  to  enter.)     He  was  cenfured  for  this,   Ixing  a  riot  ani  **** ''*^*^'^°"  ^^ 
rorclblc  detainer,  althoxigh  none  other  offered  to  enter.  ^o^tm  rent. 

For  it  was  held,  that  the  pofleflion  of  the  termor  was  the  wnder  colour  of 
pofleflion  of  the  lefibr  ;  and  when,  at  the  end  of  the  term,  he  kept  ■  ^^^^jrom^ 
It  againft  him  to  whom  he  had  fo  long  paid  his  rent,  it  was  a  a'fol^fbicdc! 
forcible  detainment.     And  whereas  the  llatute  31.  Eliz,  c.  11.  is,  (aioer,  though 
that  where  one  hath  had  pofleflion  for  three  years  quietly,   he  no  one  atttmpu 
might  hold  the  pofleflion  with  force,  that  is  to  be  intended  where  «<>«"'«»■' 
the  eflate  is  continued.  F*  N.  B.  149. 

And  for  this  ofiincc  Shtrton  was  fined  five  hundred  pounds ;  j^^^  ^.^^j. 
and  Chamhers^  for  counfelling  and  ftirring  up  that  title,  was  fined  a.Bac.Ab.559e 
three  hundred  pounds;  and  all  the  fervants  in  the  houfc,  which  i.  Hawk. P.  c. 
kept  it  with  Weapons,  were  fined  ten  pounds  a-piece.     But  Jlex^  *^»*  »^8'  »9<^ 
Ander  Staples  was  not  cenfured  ;  for  he  made  tlic  leafe  only,  but 
did  not  command  him  to  keep  the  poflHEon  with  force. 

Anonymous.  Caie  »9. 

PROHIBITION.     It  was  held  by  the  Coukt,  that  tithes  of  Birch,  &c.  au 
birch  fliall  be  paid,  although  it  be  of  twenty  years  growth  and  **'<*«8*»  ■*»<>'• 

more  :  fo  of  holly,  alders,  and  maple.     And  (the  principal  qucf-  g'l^I^I^^^Vu 

tion  being  concerning  birch)   a  confultation,  after  fomc  advife-  pay  tithca. 

nicnt,  was  awarded  ;  and  Coke  cited  one  Leonardos  Cafe  (a)  to  be  rw  fi:,  ,  e, 
adjudged.  i.RoU.Ab.640. 

Uoor,9oy.    I.  Brnwnl.  94,    Kob.  119.     Bnnb.  9S.  t9a.     la.  Mod.  ^24*    3.  Burr.  1310.    s*^'<>>% 

Pi  9S*    5-  Bac.  Ab»  s^ 

(«)  CrOi  Eli|.  I. 

Beal  againft  Shepherd.  Case  30. 

D  EPLEVIN.    The  cafe  was,  A  copyholder  in  fee  furrcndcrs  a  copyhold 

to  the  ufe  of  his  will,  and  by  his  will  devifeth  to  his  wife  his  fumnd  red  to 
copyhold  land;  •*  and  if  Ihe  hath  iflTuc^by  the  devifor,  that  the  «h?»feff»'«'iUt 
"  ifl«c  fliall  b^v?  it  j^t  his  age  of  on^  and  twenty  years  (*j  j  and  «"JJ^7J Jtf  Jh^ 

*|luth  ifloe,  then  Co  fvch  iOue;   but  if  (he  hath  not  ifTuc,  th<o  the  (iM  cbufe  an  attorney  and  teU 
the  land  to  her  beft  advafttise  i"  conveys  an  eftatf  to  A.  for  life  only  j  and  gives  her,  on  failure  of  if* 
"*» »  bi«  mtfktritf,  but  ppi  in  htift/h     i.  Baa.  Ab.  471,     Gilb.  Ten.  274, 

(^  Set  10. and  II.  WiU. 3^1  c.  16.  which     tingcnt  remainder,  although  there  is  not 
^^  P^bttnoui  children  to  ^fce  a  con-     any  tnift  eftatc  to  prefcrve  it, 

0  4  '•  iC 
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Be^i.        «<  if  t!ie  iflue  die  before  that  age,  or  before  his  wife,  or  if  flic  hath 

8  EPKkft       "  "^  '^^^'  ^'^*^  ^^^^'^  '^^  ^^^'  chufe  twoattornies,an<l  flie  to  make 
iiEPKkft».    ^.  ^  j^.^j  ^^«  ^^j^  ^^.  ^^  j^^^^^  ^^  j^^^  ^^^  advantage,  fa^f."— It  was 

(«)i.RoU.Ab.  h'-'Ici  Per  Curiam,  that  fhe  hath  thofe  lands  tor  hfcf«);  and 
«-,5.  ffiC,  not  having  iffiie,  hath  not  any  intercft  to  difpofe,  but  hath 

Bricig.  3.  authority  (Z>)  by  his  will  to  nominate  two  who  (hall  fell;  and  they 
Hard  ^^'  "''^^'  ^^^^  ^^'^  '  ^"^  the  vendee  fhall  be  in  by  the  firft  will  (c),  aud 
i.^Vrnu  ^31.    ^^'^^  needs  not  be  any  new  furrender  (J). 

u  Salk.  124.  »26.  3.  Lev.  4.JJ.  Ld.  Ray.  203.  S.  Mod.  ij(6.  4.  Mod.  318.  a,W;if.iC2. 
:^)  4.. Mod. 3 1 9.  (r)  Co.  Lit.  271.  t.Buia.  »oo«  z.  Roil.  Rep.  $$3 .  Cro.  £11?.  442.  [d)  CoAh.  ^S. 
J,   Bic.    Abr.  471. 


h 


Casx  31.  Middleton  a^awjl  Weeks, 

V  a  fuhmifrcn  p|EBT  UPON  AN  OBLIGATION.  The  condition  was,  to 
\lJlXVc!l\t  ^^"^  ^^  ^-''^  arbitrament  of  7.  5.  and  J.D.  of  all  matters 

is  foff'ci  nt  is  *"^  controverfies  between  thcn;i,yJ  that  the  lame  award  be  made 
it  coDtain  Wki  of  the  premifes  before  fuch  a  day,  t^c.  The  dffend^nt  pleads 
miller  i  noiJ,  nullum  fee  evunt  arblir'ium  of  the  premifes.  The  pI^ntifF  fliews  ail 
^\t  a  To  1*  ^^^'^*''^»  The  defendant  faith,  that  fuch  other  things  ^erc  in  con- 
Inatras\*s- "  troverfy,  whtrcof  thcy  had  not  made  any  award. 
^w»fe  the  par-  It  was  thereupon  demurred,  becaufe  it  was  not  fhcwn  that  the 
?ft"^  T*^*^!  arbitrat9r8.  had  notice  of  fuch  things  in  controverfy  ;  for  it  fuf- 
o  •*?    355-^^gj.j^^  j£  the  arbitrators  m^ke  an  award  of  fuph  matters  whereof 

Cro*:  cirf's^V  ^*^«y  »"^  informed. 

a.  Co.  25.  H.         Coke.     The  fubmiffion  being  of  all  matters,  with  an  ita 


i.RcH.Ab.2j6.  }t  be  made  of  the  premifes,  there  it  ought  to  be  made  of  all  things 
Cro.  Ei.z.  839.  ^h^i^^Qf  they  have  notice  or  inforipation  given  them,   otlierwifo 
I.  LtJ?i4o.      i^  is  not  good  :  but  if  it  be  without  fuch  a  claufe  of  ita  quitd^  i^c. 
J.  Silk.  70.       if  they  make  an  award  of  two  matters,  and  do  not  fpeak  of  the 
6.  Med.  aja.     rcfidue,  although  they  had  notice  of  them,  it  is  well  enough :  but 
I.  Saund.  32.   jf  x\\tvt  be  a  i'ubmiflion  of  three  things,  pr  morp,'  parricqlaily, 
with  a  general  claufe  pf  all  other  matters,  thpre  thpy  ought  to 
make  the  arbitrament  of  thofe  which  are  particularly  named,  with- 
out other  notice  ;  for  of  them  they  have  notice  that  tlicy  arc  in 
controverfy  by  the  fubnijffipn  ;  but  of  thp  other  mattprs  they  ihall 
not  take  notice,  unlefs  by  information  from  tlie  parties.     Apd  it 
js.  like  to  tlie  cafe  where  commiflioners  of  bankrupts  make  falc 
ifor  the  benefit  of  the  creditors,  it  fufficeth  if  it  mentions  thofe 
who  complained :  and  this  difFercncc  hath  been  oftentimes  ad- 
judged.— And  tp  that  opinion  the  other  Juflices  inclined;  but 
they  would  advife.      Fide  7.  Hen.  6.  pL  40.     19.  Hen.  6.  />/.  0. 
39.  ^f«.  6.  pL  19.  pi.  12.    4.  Eliz.  Dyer  2 1 6. 

Caik  )x.  Caftic  again  ft  Dod, 

mnt^tMi/r  T  JPP^^  ^  ^P^^'^'  vcrdia  the  cafe  was,  Tjiat  J.  tenant  for  life, 
rt^lls  YhnJ^to  granted  by  fine  his  eftate  to  B,  and  by  indenture  limited  the 

tiiw-ufc  of  him-  ufc  to  B.  for  the  life  of  ^.  and  7?. ;  and  if  he  died,  living  J,  that 
fcU",-»nd  5.  ir  it  fhould  remain  to  C.  Afterward,  fi.  died,  living^.  C  en- 
lifc,  and  u.B,   iered,  and  let  to  D.  for  years,  and  died,  living  j1, 

die,    I.vinii;.^.  ,        .  .      .       y  ?     .  .0      . 

to  the  uf  .  i  C,  The  eflate,  on  the  death  of  B,  In  the  life-time  of  4*  fluH  s^  to  C.  as  an  occopant.*— 
l>oit.   554.     I.  RoU.  Ab.  854.     z.  Roll.  Ab.  781.     Vawgh/j88. 

Whctlicc 
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Whether  the  leflce  fhould  retain  this  as  an  occupant,  living  A.  CAtTt« 

pr  that  A^  fhould  have  it  again   (becaufe  no  other  ufe  is  limited  ^«'V» 
after  the  death  of  C.  by  rcafon  of  his  ancient  ufe)  ?  was  the  qucf-  ^** 

tion. 

It  was  adjupgeb,  after  argument,  That  C  Ihduld  have  it  as  '•  ^„^*^ 
jin  occupant,  and  his  Icflcc  fhould  hold  it  as  an  occupant  (a),  and  cartcr,"6i. 
that  A  had  not  any  rcfidue  of  the  ufe  in  him :  for  although,  where  Co.  Lit.  41- 
tenant  in  fee  makes  a  deed  of  feoAnent,  and  limits  the  ufe  for  life  3.  Peere  Wm*, 
or  in  tail^  and  doth  not  foeak  of  the  refidue,  it  fhijl  be  to  the  *^*' 
fcoflFor,  t>r  conufor,  becaufe  he  had  the  ancient  ufe  in  him  in  fee :  *1q.*^* 
yet  when  tenant  for  life,  or  he  who  hath  a  particular  efUte,  grants  cnijfe  onFiae^ 
bis  eflate  by  fine,  and  limits  the  ufe  for  years,  or  for  a  particular  2S5, 
time,  it  fhall  not  return  to  him,  but  be  to  the  conufee,  although 
the  fine  were  without  any  confideration ;  becaufe  he  who  hath  the' 
particular  eflate  by  fine  is  fubjeft  to  the  ancient  rent  and  forfeiture, 
which  is  a  fufEcient  confideration  to  convey  the  eflate  to  him. 
And  although  it  was  objefted,  that  at  the  common  law  there  was 
not  any  occupant  of  an  ufe,  and  this  flatutc  (A)  hath  vcfled  the 
poffeffion  in  fuch  manner  and  nature  as  the  ufe  was,  ergo  there 
fhall  not  be  an  occupant  of  a  pofleflion  vefled  to  an  ufe. 

Coke  faid.  This  flatute  (r)  is  intended  that  the  land  fhall  have 
the  fame  qualities  as  the  ufe  had,  vi%,  if  the  ufe  was  a  conditional 
eflate  in  the  land,  it  fhall  be  conditional,  but  it  fhall  not  have  the 
collateral  qualities  as  the  ufe  hath  ;  for  there  fhall  be  a  tenancy 
by  the  courtcfy  of  fuch  an  eflate  vefled,  and  it  Ihall  be  aflcts :  and  • 
by  the  fame  rcafon  there  may  be  an  occupancy ;  for  the  ufe  and 
land  are  now  incorporated  and  of  one  nature.  And  therefore  it 
was  refolvc^  in  Bakej-^s  Cafe^  although  the  ufe  may  be  waived  with- 
out  matter  of  record,  yet  the  eflate  vefled  to  an  ufe  cannot  at  this 
^ay  be  waived. 


(«)  Bjr  19,  Car.  i.  c.  3.  where  there  is 
to  f^ial  Motpani  in  whom  the  eftate  may 
vdi,  iivt  tenant  pur  auttr  vU  may  devife  it 
by  will,  or  it  (haU  go  to  the  executors,  and 
be  iff(.n  in  their  hands  for  payment  of 
debts  ;  and  by  14*  Geo.  z.  C.  20.  /hall  not 
fol^  yfSk  in  the  executor»|  hot,  in  c^fe  the 


tenant  dies  inteilate,  in  the  adminlftratort 
alfo^  and  (halt  go,  in  a  caufe-of  adrntniftra* 
tion,  Jike  a  diattel  totorett.  2.BI.  Coob 
959,  »6o. 

(()  The  ilatute  of  afet,  ly.Hen.S.  c.io^ 
(4)  See  Hkr{raye*s  Co.  |^t.  29*  4. 
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5:Jac.  |.  In  the  King's  Bench. 
Sir  Thomas  Fleming,  Knt,  Chief  Jujlice. 
Sir  Edward  Fcnner,  Knt. 

^/r  David  WiUiams,  ii:»/.  ^     Jupces, 

Sir  John  Croke,  Knt. 
.Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  Fisncis  Bacon,  Knt.  Solicitor  General. 

Ciisi  I.  Smith  agatnjl  Tumor. 

Tofaythitt  "A  CTION  UPON  THE  CASE  FOR  THESE  WORDS; 
man  is  not  a       /-\     "  Thou  art  no  tfuc  fubjcd  to  the  king,  and  that  1  will 

true  fubjed,       ^    -^    "  provc.** 

^*5^aS  fX*  The  ckfendam  pleaded  not  guilty  i  and  found  againft  him :  and 
cientiy  certain  i^  wa$  TOoycd  in  arreft  of  judgment,  that  thefc  words  were  not 
to  fuppoit  aa    aftionabley,  beci^ufe  they  are  too  general. 

*^"'"*  After  divers  piotions,  it  was  rcfolvcd  by  thk  Court,  That  the 

^1i  u  Abi-  6    ^^*^^  ^^^^  ^^^-  ^^^  *'^®  words  in  themfclves  do  not  neceflarily  im- 

r.  Lwn.  7i6.^'  P'y  ^^y  fl*^^^^''  which  touchcth  him  in  liis  loyalty  ;  for  it  may  be 

Cio.  EUi.  lit,  intended,  that  he  was  not  a  true  fubjcft,  having  been  /ajfe  in  fome 

s.  Term  Rep.   office,  or  being  an  accountant  had  not  made  a  true  account.    And 

473-  although  the  cafe  of  5/r  fJllHamfValgravev.Agas  (^)  was  cited,  which 

was  there  refolved  and  adjudged.  That  for  faying  to  a  fcrvant  of 

tlie  plaintifPs,  "  Thou  ferveft  no  true  fubjeft,"  an  aftion  lies, 

the  rcafon  there  was,  becaufe  it  was  (hewn  he  w^s  a  jufticc  of 

peace  and  a  deputy  lieutenant,  and  near  in  fervicc  about  the  queen  ; 

and  therefore  luch  words  of  him  would  maintain  ah  aAion  ;  but 

being  laid  barely  here  without  circumflances,  the  z&ipn  lies  not. 

Wherefore  it  was  adjudged  for  the  defendant. 

(a)  Cro.  Eliz.  i^^i. 

CA9i.a.  Lane  againft  Alexander, 

A  tmrerfe  of  TJ*  JECTMENT.  The  defendant  entitles  himfetf*y  copy  granted 
fHe  furrcndcr  of  H*  ^.  £^'2.  The  plaintiff,  by  replication,  entitles  himfelf  by 
•J^y^***.J"  copy  granted  ift  June^  43.  Eliz,  The  defendant  maintains  his 
bad  j'fo/ihe  ^^r,  and  traverfeth  absqite  hoc,  that  the  queen,  on  the  ift  June^ 
Jut^tnJkr^  and  in  the  43d  year  of  her  reign,  granted  tlie  land  by  copy  xnodo  tt 
toot  the  iay^  is  forma  prout^  tsfc. 

part  of  t»*c  if-  The  dcmurrcf  being  general,  it  was  tnovcd,  that  this  rejoinder 
fue  5  and  this  was  not  good  ;  for  the  day  and  year  of  granting  the  copy  is  not 
jermr  is  not  material,  but  only  whether  it  were  granted  before  the  copy  made 
aidflil  by  18.  fQ  ^},g  defendant ;  and  therefore  he  ought  to  have  traverfed  absque 
Foft.  620!^  HOC,  that  the  queen  granted  modo  et  forma  prcuty  l^c. 
S.c.YeW.xia.  But  it  WRS  then  moved,  in  regard  it  is  but  matter  of  form, 
Cro.  Car.  501.  and  is  not  ihewn  for  caufe,  that  it  is  aided  by  the  ftatute  of 
|.  Saund.  ^69.  jg,  g^^.  c.  14. — Sednon  allocatur ;  for  the  day  ought  not  to  be  made 
Tsaand  ^•6  "^*^^''"^^»  unlefs  the  queen  had  granted  by  copy  before  the  grant 
I !  L^v.  193.  ^P  the  defendant :  the  travcrfing  alfo  of  the  day»  wh^rc  it  ought 
3. lev.  ^u  113.      Latch.  91.    C^cT,  ^18.     3.  Burr.  150^. 

pot, 
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9jdt^  it  matter  of  fabftance ;  for  thereby  he  makes  it  parcel  of  th$  ^^J 

^flue,  which  Iljoi^d  not  be.     Wh.ercforc  it  w.as  adjudged  for  the  al«!^de«. 
plaintiff]. 

Hales  agqtnft  White*  0^3. 

frinifj  term,  4.  Jac.  i.  Roll  376, 

A-'  a  hulband  and  wife  for  the  b^ery  of  the  wife  of  the  plaiiitifF.  j^q^itted,  an4 
When  not  guilty  pleaded,  it  was  found,  that  the  huiband  was  not  the  wtfe  'found 
g;uilty,  and  that  the  wife  only  was  guilty.  m^^y*  i^^z* , 

The  judgment  was,  **  quiJ  capiantur  ;**  and  for  this  caufe  ihc^^^^^^' 
error' was  alEgncd ;  for  it  Ihould  have  been  a  mifericordia  only  for  Port.  440. 
the  hufband.  Cro.  Cir.  407. 

But  the  judgrtient  was  affirmed;   and  Mann,   the  Secondary^  sn- 
(hewed  to  the  Court,  that  fo  It  was  adjudged  in  the  exchequer-  '•  ^°*^  ^^' 
ph^bcr,  in  a  writ  of  error  upon  a  judgment  in  this  court.    Fide  "  J^  ^^^ 
11.  Jffl  57.  contra.  Hob.  98. 

5.  Com.  Dis*  195.     I.  Term  Rep.  486. 
Vidt  16  and  17.  Car,  9«  c.  S.  and  5.  and  6.  Will.  3.  c.  is* 

Matthew  againji  Purchjns,  or  Burching  againft  Vaughan.        Case  4. 

Hilary  Term,  S^  Jac.  I.     Roll  ^\j» 

DEBT  upon  an  obligation,  and   demands  fix  pounds  thirteen  if  the  meaning 
(hillings  and  four  pence.     The  defendant  demands  oyer  of  of  «*»«  p>"*w 
the  bond,  which  was,  "  Noverint^  tsfc.  teneri  in  vigint.  nobulls,  bfc.'*  ^"^^^^^ 
and  being  entered  in  heec  verba^  it  was  thereupon  demurred  for  ^^  ]^  j^ 
this  variance.  will  be  godd. 

It  was  moved,  that  nobuUs  is  not  of  any  fenfe ;  for  there  is  not  p"I%'*^* 
any  fuch  word.     Afterward  the  diftionary  of  Thomas  Thimajius   ^  '  ®^* 
was  (hewn,  wherein  nobilis  is  fct  down  for  a  nobleman^  and  alfo  for  ^'^°^'  ^^' 
the  funj  oiJixJhtUingi  and  eight  fence.  |t,  Co.  133.  a. 

It  was  resolved,  for  this  caufe,  that  the  bond  was  good, 
and  therefore  adjudged  for  the  plaintiff:  yet  Williams  laid, 
that  it  was  adjudged  in  the  common  pleas,  where  gne  was 
obliged  in  viginti  Uteris  pro  libris^  that  it  was  a  void  bond* 

Famcly  againft  Baflet.  ca»»  St 

Trinity  Term,  ^,Jac.\.    Roily ^9. 

r\EBT  Upon  an  efcape,  againft  the  flieriff  of  Norwich.     Upon  if  a  caufe  bete- 
^  demurrer  the  cafe  was.  That  a  plaint  of  debt  being  affirmed  jno^  ^r^^  »«* 
in  Norwich,  an  habeas  corpus  was  awarded,  to  bring  the  body,  with  |"^T?^  "^"'m 
the  caufe,  before  Lord  Popham,  Chief  Jujlice,  bearing  date  the  ^j^^^Zuwk 
19.  Junty  which  was  the  lafl  day  of  the  Term,  and  he  thereupon  the  return,  the 
accepted  bail.     After  the  bail  was  accepted  and  filed,  a  procedendo  bail  below  sn4 
was  awarded,  dated  the  laft  day  of  the  Term  ;  and  thereupon  they  '**•  *^  •« 
proceeded,  and  judgment  was  given :  and.  Whether  the  (heriffs  are  ^^^f^  ^jj^. 
difcharged,  or  chargeable  with  the  prifoner?  was  thequeftion.        theWJ-piecc    * 

And  IT  WAS  RESOLVED,  That  the  fheriffs  are  difcharged  ;  for  «««<>«//'* 
when  a  writ  of  habeas  corpus  is  returned,  and  bail  accepted,  altho*  ^^^  **"^ 
they  are  not  filed,  yet  prefently  the  prifoner  is  difcharged,  and  his  ^J^i^y, 
furcties  alfo,  in  the  inferior  court :  and  altliough  afterward  a  proce^  Po(t363.rMfr«» 

Yelv.  tao. 
t. Sid,  313.    T.RflH  Rep.  64.     i.WUf.  277.     3.  Borr.  1461.  Skin,  244.     &ilk.  §71.  a.  Show.  421, 
4*i«    Poi).  561.    Hob.  jx8,   3»9. 

dcndQ 


J 
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FA^wi^flr  jif^Q  Js  awarded,  bearing  ujle  the  fame  19.  *]m€  (as  of  ncccflity  it 
■^^l!^^  ought,  being  a  judicial  procefs  to  bear  tejle  upon  fome  day  in 
Term),  and  that  the  caufe  is  remanded,  yet  the  fureties  and  fhtrifFs 
arc  difcharged :  but  he  may  proceed  agamft  the  party,  as  if  he  had 
not  been  imprifoned ;  and  not  otkerwife.  Wherefore  it  was  ad- 
judged .accordingly,    yide  31.  Hen.  &.  Bn-  "  J^rocedendo.^* 

Ca»»  6,  Stodden  aguinft  Harrcy, 

Trinity  Term,  5.  Jac.  I.   Roll  587. 

ItJt^^  'T'RESPASS.    Upon  demurrer  the  cafe  was,  Lel&e  for  life  of  a 

fifchaTc an  j«t.  -    houfe  and  pafture  land  dies  \  his  executors  fuffcr  bis  cattle  to 

^W  licence  to  go  there  for  fix  days  after  his  deadi,  and  tlien  removed  them ;  and 

Jei  the  cattle  re-  in  trefpafs,  juftify  forvthat  time,  averring,  that  in  that  time  of  fix 

UnlTfT  c*^  ^^y*  ^'^^y  couU  not  procure  any  other  land  or  place  to  pat  in  the 

▼cnien't  time."'  Cattle :  whercupon  it  was  demurred ;  and.  Whether  that  ^erc  acon- 

<r<v  Lit.  56.  b.  vcnient  time  to  remove  them  ?  was  the  queftion, 

^^c^rn^Di'^*  The  Court  fcemed  to  incline,  that  fix  days  is  but  a  conve- 

'5^     '    '  '  nient  time  for  the  removing  of  thj?ir  cattle;  and  the  law  allows  a 

5.  Bac.  Ahr.  convenient  time  for  their  removing,  efpccially  it  being  averred 

*ss*.  that  they  had  not  any  other  place  to  remove  them  to.     Fide  18. 

^rermRcp.    £^^   ^    22.  Edw.  4.  />/•  27. 

y/pg^tpg.  But  for  a  fault  in  the  plea,  wherein  he  pleaded  a  Icafe  of  the 

houfe,  but  not  of  the  land,  in  the  declaration  mentioned,  it  was 
adjudged  for  the  piaintifF, 

^^"7.  Celome's  Cafe. 

Toacrofe  ano.  a  CTION  FOR  THESE  WORDS  :  "  Jrthur  Cchme  is  a  for- 
fcrfworn***'aill  *'  fworn  man,  and  hatli  taken  a  falfe  oath  in  his  dcpofition 

Ii;i*»n5  taken  a  "  at  Tiverton^  where  he  waged  his  law  againft  me." — Being  moved 
latfs  oath  ju.  in  arreft  of  judgment  that  the  adion  lay  not,  it  wa&  adjudged  for 
aicialiy,  i>  ac-   thc  plaintiff. 

tionahltf, 

Anic,    190.       Cro.  Bliz.  5f  3. 709.     i.  Com.  Dig.  17?, 

Ca«  8.  Cotes  againft  Ketle. 

lls^  .^w  jw^TTRROR  of  a  judgment  in  Bun^  in  an  aftion  for  thefe  words: 

rcooperi  that  ne  f^       _^,  ^  ^     p .      .  ^  "'  iiirii. 

ia  «  varUt  and         W hcpeas  the  plamtiiT  was  a  cooper,  and  had  uled  that  trado 

«Kiav^isnot  twenty-four  years,  and  thereby  had  gained  his  living,  the  dc- 
jdtujnablc.  fendant  faid  of  the  piaintifF,  **  He  is  a  very  varlct,  and  a  knave.*' 
Slk!  6*0^4'  ^^^  y^^ow  this  the  piaintifF  had  judgment  there. — Error  was  now 
Stra.'65^  797.  affigned,  that  the  words  were  not  aftionablc  ;  and  for  this  caufe 
1169.''  '  the  judgment  was  reverfed. 
X.  td.Ray.14x7. 

casi^.  Powell  agahift  Hutchlns. 

Tft  charge  a        a  CTION  FOR  THESE  WORDS:  "  Thou  art  a  thievifli  rogue, 

iII*aol^«Mron  ^"^  '^^^  ^^'^'^  ^^"  ^^  ^^^"  °"^  of  other  men's  windows."  It 

••bars  frcm*"*  ^^^"^  hcld,  that  the  a£lion  lay  not ;  for  the  bars  of  iron  are  parcel  cf 
*  windows,"  or  the  freehold,  and  the  ftealing  of  them  is  not  any  felony  {a) :  a?  d  it 
'*  corn  in  the  field,'*  is  not  aAionable ;  for  they  (hall  be  intended  pared  of  the  freehold.  Ante,  66.  X14. 
F^k  514.  C{0.  £Gz.  4x8*     I.  Com.  Dig.  189.    Cafes  in  Ciown  Law,  434. 

(a)  S'Jvids  4.  Gee.  2,  c.  72.  and  21.  Oeo«  3.  c.  S%» 

mi 
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iliall  not  be  intended  of  bars  of  iron  lying  in  windows,  as  was  ob-      Powill 
jeded  that  it  might  be  ;  for  it  Ihall  be  taken  in  the  bcft  fenfe  for       *r**V 
the  defendant.     And  it  was  faid,  that  it  was  adjudged  in  one       wtc««'*«- 
Bridgets  Cafe,  that  for  faying,  **  Th^u  art  a  thief y  and  haft  ftolen  my 
*•  corn  in  the  field  (a),"  noaftion  lies;  for  it  fliall  be  intended  (land- 
ing corn,  which  is  not  felony.    Wherefore  it  was  adjudged  for  the 
defendant. 

(<i)  Ante^  40.  and  fee  43.  Ellz.  c.  7.     i.  Hawk.  P.  C.  %t^ 


Braftiford  ^Z^nft  Buckinglaam. 


Cask  ta 


"PRROR  of  a  }udfnient  in  the  king's  bei%ch,  iit  an  ajjitmpfit  by  if  the  cauTe  of 
^  hufband  and  wife  during  the  coverture,  in  confideration  fhe"^'°"  f*"**!- 
would  cnrc  fuch  a  wound,  that  he  would  pay  to  her  ten  pounds ;  ]!a  onhT  wife 
and  alledges  in  fadt  that  (he  had  cured  the  wound,  and  he  had  notoiemaybejoio! 
paid :  to  the  damage  of  the  hu(band  and  wife.  ed  in  it  witiv 

It  was  a(rigned  for  error,  that  tlie  riu(band  fole  (hould  have  had  ^^^Tc^' 
the  adion  ;  for  being  a  promife  during  the  coverture,  the  non-  ^^jp  *    * 
performance  is  only  damage  to  the  hufliwnd,  and  not  to  tlie  wife.      ^  ^.^ 

But  for  that  the  caufe  and  aft  is  ari(ing  only  from  the  labour  ji$. 
and  (kill  of  the  wife,  therefore  the  aft  Ion  is  well  brought ;  and  the  i.Com.Dig.j;72. 
judgment  was  affirmed.  ^""f-  ^^'-  ^?- 

^     °  Salk.  114.  III. 

4.  Mod.  Z56.    Carduiy.    z*  Bl.  Rep.  1236*  isj^*    i*  Stra.  80.    3.*  Term  Kc^Mj^ 


£a(ler 


'  EafterTetfti/ 

6.  Jac.  I.     In  the  King's  fiench. 
Sir  Thomas  Fleming,  Knt.  Chi^  JitJUce^ 

Sir  Edward  Fenner,  Knt. 
Sir  Chriftopher  Yelverton, 


Iverton,  Knt.  \   ^  , 


Sir  David  Williams,  K-^  f  Jufitces. 

Sir  John  Croke,  Knt. 

Sir  Henry  Hobart,  Knt.  Attorney  Genera/. 
Sir  Francis  Bacon  ^  Knt.  Solicitor  General. 


^A»*»-  Faldowe  aguinji  Ridge. 

ITjudjiKBtibrrTr^RESPASS.  The  defendant  pleads  in  bar.  The  plaintiff 
cite  dkCendane  m  I  replies  ;  and  the  demurrer  was  upon  the  replication,  and 
ji»^kHi^  berch  J.  adjudged  for  the  defendant.  The  plaintiff  brought  error, 
ttecxchequw*  ^^^  ^^*^  judgment  was  reverfed;  and  it  was  adjudged,  that  the 
chamber,  the    plaintiff  recuperety  and  the  record  remanded. 

AAy  awjd  the  The  plaintiff^  in  the  king's  bench,  had  a  writ  to  inquire  of  da- 
piainkitf  a  writ  m^es ;  which  being  returned,  it  was  moved,  that  there  could  not 
9i  •nquiry,  and  be  any  judgment  for  the  plaintiff;  for  it  is  out  of  the  ftatute  of 
then  give  fiiui  ^^^  £(1^^  c.  8.  which  appoints,  that  if  judgment  be  revcrfcd 
ihc  dlntowT  "^  ^^^  exchequer-chamber,  or  affirmed,  the  record  Ihall  be  rc- 
Antc^  95.  "  mandcd  to  tlic  king's  bench,  and  execution  done  thereof,  accord- 
Y  .  ing  to  law  :  but  here  is  a  new  judgment  to  be  given,  which  is  not 

Cro^Elia'.  806.  mentioned  in  the  ftatute,  and  they  cannot  give  any  judgment  con- 
cro.  Car.  511.    trary  to  their  former  ;  fo*  it  is  cajus  emijfus. 
i.^Saik.  26a.  g^^  ^^^  ^y ^  Court  held,  that  it  is  not  reafon  the  party  (hould 

Carth.  180.  be  witliout  remedy  ;  which  would  be,  if  fuch  manner  of  exposition 
s.s.iiin<f.  156.  fhould  be  made  :  and  the  law  intends  that  execution  (hall  be  made 
1  Vent.6x.  upon  the  record  remanded,  and  that  all  Ihall  be  done  which  ap- 
StoT  ^iT  pertains  tlicrcunto ;  fo  that  in  this  cafe  a  writ  of  inquiry  of  da- 
4.  Mod.  115.  naagcs  is  to  be  awarded  ;  which  being  returned,  tliere  is  a  fecond 
1.  Ld.Aay.  6.  judgment  to  be,  that  the  plaintiff  Inould  recover  the  damages 
Burr.  1x56.  found  :  and  if  judgment  had  been  given  in  trefpafs  in  the  com- 
tk?^rL  ™^^  P^^*^  ^^^  ^^  defendant,  and  reverfed  in  the  king's  bench, 

75a.  ^^**  ^^^^  courfe  (hould  have  been  taken,  as  if  the  firft  judgment  had 
been  given  againfl  the  defendant :  the  fame  reafon  is  here  ;  and 
therefore  there  fhall  be  the  like  courfe  and  judgment.  And  it  was 
adjudged  accordingly. 


Case  2. 


Woodford  ugainft  Deacon. 


AHcclarationin  TERROR  in  the  exchequer-chamber  of  a  judgment  in  the  king's 
mjumpjitmna    •*--'  bench.       The  error  affigned,    Becaufe   the  plaintiff  in  an 

(bew  for  what 

caufethe  debt    became  due,  as  for  goods  folJ,  Src.     Poll.  2x3.  641.     Ante,  xt^.    PeA.  %^^,  39;. 

6.  Co.  31.     10.  Co.  77*    Hob    |.    Noy^  i^S.     i.  BulA.  1^3.     Cro.  Cftr.  6.  3J. 

qffumf/lt 
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affumpjit  declares,  that  the  defendant,  being  indebted  to  him,  af-    Woo»for» 
fumed  to  pay,  ^r.  and  doth  not  Ihew  for  what  caufe  the  debt       "i^'if 
grew,  vtz,  for  rent,  or  by  fpecialty,  or  by  record :  for  if  it  was  by     J^i^^^^ 
any  of  thofc  means,  a  general  ajjumpjit  will  not  lie,— And  for  tins  J*  ^  ^gj'' 
caufe  ALL  THE  Judges  and  Barons  held  it  tobeerror.  Butifit  t.  Show.  347^ 
had  been,  that  he,  bemg  indebted  for  divers  wares  fold,  or  for  fuch-  Owen,  113. 
like  contraft,  aflumcd  to  pay,  ISc.  it  had  been  good  enough,  for  '•  ^°™-  ^K* 
the  generally  thereof.     And  becaufe  a  recovery  in  this  aftion  ^^rth.  2  6. 
Ihould  be  a  bar  of  fuch  a  debt^  therefore  for  this  reafon  it  was  re-  Saik/97446. 
vcrfed,  although  it  was  objeftcd  that  there  were  many  precedents  557* 
of  fuch  aftions  iti  the  king's  bench.     Th6  like  judgment  was  ^'"*  «*7-»o*7» 
given  in  Fayreckugh  v.  Seed  \  and  in  Michaelmas  Term,  6.  Jac.  I.  \'^^  ^^' 
Buchingbam  v.  CtfiertUn^  foftea,  a  1 3.  4.  fliac.  Abr.  14, 

A.Bl.Rcp.ia«9. 

Kcinpton  agalnfl  Bartells.  Ca«3, 

ERROR,  in  the  exchequer  chamber,  of  a  judgment  in  tlie  kin^c^s  Jo^rment  re- 
bench,  vttfcdfarihe 

wim  of  the 
The  error  affigned.  For  that  in  trefpafs,  the  parties  being  at  '^or*"*  •* «« 
iflue,  and  tried  by  nifi  priusy  the  record  was  entered  in  tliis  man-  ^^*">''^'»«"  •" 
ner :  "  ad  quern  dum,  l^c.  J.  S.  J.  D.  i^c.  of  the  principal  panncl,  tlf!^J^X. 
**  venlunt  et  jurati  exift,  et  quia  rejidui  did  not  appear,  Wc.  fV,  N,  cord, 
"  (^  y*  N.  Idc.   de  novo    apponuntury   qui  ad  veritatem   de  infra-  Amttfti^ 
**  content,  eleefiy  triati^et  jurati^  dicunt  fuper  facr amentum  fuuniy  fafr."  Ydv.  214. 
omitting  thefe  ufual  words,  ^^  Jimul  cum  aliis  juratoribus  primus  im-  '•  ^°"'  ^^ 
**  panellat.**    And  for  this  caufe  it  was  a  rerdift  only  given  by  *^*' 
thofe  of  the  talesy  and  not  by  thofc  with  whom  they  were  fwom. 

And  ALL  THE  Judges  and  Barons  were  of  this  opinion; 
wherefore  it  was  reverfed* 


Strickland  againft  Thorp,  CAtE4. 

'T^RESPASS  tU  elaufefraffo  was  brought  by  Thorp  againft  Strick*  Trefpift  with  « 
■^    iand^  with  a  continuando  from  the  20th  June^  3.  Jac.  i.  until  'f»'**f«'»A  '^ 
the  6th  of  November  following.     Upon  not  guilty  pleaded,  it  was  ^'jj^^ST 
found  for  the  plaintiff,  and  judgment  thereupon  ;  but  no  entry  of  p«u$  to  the  Jnw 
tlie  fine,  quia  pardonatur.  of  its  inception^ 

Strickland  brought  a  writ  of  error,  and  affigned.  That  the  judg-  ^Zc^!ry^ ili 
xnent  (hould  have  been  entered  with  a  capiatur  pro  fine^  for  that  the  tmimumJk 
the  king  and  parliament  had  pardoned  all  offences  committed  be-  '»  ©o'y  ««  u- 
forc  and  until  the  25th  of  September  ;  and  this  trefpafs  being  al-  K"^*«*o«* 
Wgcd  to  have  continued  until  the  6th  of  Not;^»f^  following,  8. C. ydv.  iis. 
there  was  but  part  of  the  trefpafs  pardoned,  and  therefore  there  "<>*>•  189. 
ihould  have  been  a  capiatur.  *•  ^•^  *4»- 

But  THE  Court  held,  that  the  judgment  was  well  entered; 
for  the  firft  trefpafs  (which  was  vi  et  arms)  being  pardoned,  the 
mtinuando  (being  as  to  the  confuming  of  the  grafs)  is  for.  the  in- 
^cafc  of  damages  only,  i^c. 


Trinity 


Trioity  Teriii, 

6.  Jac.  !•      In  the  King's  Bench. 
Sir  Thomas  Fleming,  Knt.  Chief  Jufiici. 
Sir  Edward  Fenner,  Knt.  -x 

Sir  Chriftopher  Yelverton,  Knt.      \   yuftices^ 
iir  David  Williams,  Knt.         y      f 
Sir  John  Croke,  Knt.  -^ 

sir  Henry  Hobart,  Knt.  jittorney  General. 
Sir  Francis  Bacon,  Knt.  Salicitor  General. 


Cask  i. 


.Kentick  agahfl  Pargiter. 


If  the  lord  of  a  f    I'  TRESPASS  de  claufo  fra^lo.      The  defendant  juftifics    tlic 
manor yir-  I        taking  of  the  cattle  damage  fefanty  pretending  a  cuftom» 

^o^d  CO  -  ^^^^  ^'^^  plaintiff,  being  lord,  hath  the  place  in  which,  fefr. 


mon  th*  com.  entirely  to  himfelf  until  Lammas-day  ;  and  that  afterwards  it  is 
motk.x%  may  coHiiTion  for  the  tenants,  fo  as  the  plaintiff  can  then  put  in  three 
jirttify  taking  horffcs  only  I  and  becaufe  the  plaintiff,  after  Lammas^  had  put  in 
the  cattle  far.   jj^^^^  than  thrcc  horfes,  tlie  defendant  took  tliem  damave  fefant, 

charged  ai  m-  c   u  j 

mmgtfe/ant.  IfTuc  being  joined  upon  the  cuftom,   and  found  for  the  de- 

Ante,  195.  fendant,  it  was  moved  ni  arrcft  of  judgment,  lliat  the  defendant 
Port.  157. 436.  eould  not  take  the  cattle  damage  fc/ant,  becaufe  he  is  only  a  coni- 
S.C.  Yeiv.  129.  jjjQner,  and  the  place  where  is  the  plaintifTs  foil ;  fo  as  his  own 
j^'  l^^^  *  cattle  cannot  be  damage fcfani  upon  his  own  ground, 
s.c.Noy,  no.  ButbyFENNER  and  WiLLiAMs  tlie  taking  the  lord's  cattle 
*  R^i'^Ab'el^  ^awflf/  yefant  was  good  ;  for  the  lord  is  to  be  excluded  by  the 
YeW.  104.  ^  cuftom  for  all  but  only  his  ftint,  and  may  well  by  fuch  a  cuftom 
«>. Co.  111.  be  reftrained  and  limited :  nor  have  the  commoners  any  other  re- 
^itylc,  4i2.  mcdy  to  preferve  thcrr  right  and  benefit  in  feeding  tneir  cattle, 
1.  Lut.  107      Ij^(  [jy  taking  the  lord's  oattle,  if  he  offend. 

Frccm.  173.  The  Chief  JUSTICE  and  Yblvertok  doubted  thereof;  for 

Ld.  Ray.  1186.  although  the  commoners  had  gained  by  the  cuftom  the  fole  feed- 
2.BI.R.P.IZ33.  ijjg  ^f  ^j^^  lord's  foil,  yet  they  ought  not  only  to  have  fhcwcd  the 
cuftom,  but  alfo  the  u(age  to  have  diftrained  the  lord's  cattle  da- 
(a;  Sec  the  cafe  mage  fefanty  when  he  exceeded  his  ftint  (a). 
of  HaU  V.  Har-       *    /  /       >  \    * 

ding,   4.  Burr.  1416.     1.  Bl.  Rep.  673. 


c^„^,  Parker  againft  Rennaday. 

ids. 

in  thefc  words, 


A  bond  in  lia.  Y^EBT  brought  upon  a  bond  for  fixty  pounds.     The  bond  was 
Vfan  for**€ff^    LJ  \^  Italian^  and  the  funi  therein  exprcflcd  was  ir 
{Xadon'!^/-  ^'^-  "  "*  ^JP»»i^  liifris."— And  adjudged  to  be  good. 
fatiu,'*  Is  good  for  60 1. — Ante,  146.      PoO.  607.      Hob.  19.       a.  Roll.  Abr.  147.       i.  Luc.  4294 
4.  Com.    Dig.    a79.    Salk.  641.     Ld.  Raym.  335. 

Cas«  3.  Sharpley  j^^/»//  Hurrel. 

Enjter  Term^  6.  Jac,  i.    Roll  y^i. 
Nocnntraau   TxEBT  UPON  AN  OBLIGATION.    The  defendant  pleadcJ 
thicr^he^  ^^^  ftatute  of  ufury ;  and  fhewcth,  tBat  a  Ihip  went  to  fifli 

lender  runt  the  "^  Newfoundland  (which   voyage  might   be   performed   in  eight 
hazard  of  ioiSng  all  hji  money,  both  }>nnwipai  and  intcreflt— Poft.  5^3.  '      ^ 

months, 


Trinity  Term,  6.  Jac.  i.    Id  B.  R,  «0Sf 

tfionjdis),  and  that  the  plaintiff  delivered  fifty  pounds  to  the  de-    ^"**^* 
tendant,  fo  pay  fixty  pounds  upon  return  ot  the  Ihip  bff  Dart-    u^t^v^ 
mouth;  and  if  the  faid  fhip,  by  occafion  of  leakage  or  tcmpeft,  ,>.     ,  . 
(hoaldnpt  return  from  Newfoun^lland  to  Dartmouth^  thcnf  .the  dc-  ^^»  ||J* 
fcndant  Ihould  pay  the  principal  money,  viz,  fifty  jxiunds  only ;  comb.  15. 
and  if  the  fhip  never  returned,  he  fhouid  pay  nothing.— And  it  5.  Co.  70.  a* 
was  held  by  all  the  Court,  not  to  be  ufury  within  theftatute:  ''oft.  «o8. 
for  if  th*  Ihip  had  ftaid  at  Newfoundland  two  or  three  years,  he  *']^*** 
fhouid  have  paid  at  the  return  of  the  (hip  but  fixty  pounds ;  and  j\  sid.'tiu* 
if  the  ihip  never  returned,  then  nothing ;  fo  that  the  plaintiff  ran  Show.  8. ' 
sm  hazard  of  havmg  lefs  than  the  intereft  which  the  law  allows^  3<  '^•b.  304. 
and  poifibly  neither  principal  nor  intereft.  ?J*^-  ^*-  i^\* 

I.  Atk.  304.  340i  350.     4.  Burr.  704.     s.  Black.  803.     t .  Tei.  164.     fcowp.  770.  794*   j.  Ha^ 
KC.531,    3.Bic.Ab.6oi,6oi.    Park.onMiriiieInAinnocs,4i6,4«7.  i.WUf.s86.     Ooil|t.t|i. 
}» Torn  Rtp.  153.    3.  Term  Bcp.  531. 
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Michaelmas  Tefrli^ 

6.  Jac.  r.     In  the  King's  Bench. 
sir  Thomas  Fleming,  Knt.  Chief  Juf  id. 

Sir  Edward  Fenner,  Knf. 

Sir  Chriftopher  Yelverton,  Knt. 

iSVr  David  Williams,  Knt. 

Sir  John  Croke,  Knf. 

Sir  Henry  Hobart,  Knt.  Attorney  General. 

Sir  FraiKis  Ikcon,  Knt.  Solicitor  General. 


\     »«• 


tfAsr  T.  Adams  againft  Steer,  and  Others. 

A  revcrrion  wiir  "^  >  JECTMENT  of  alcafe  from  Henry  Nuc/igaie.  Upon  e!X'idcnce 
p.f  by  tic  |.-4  to  a  }ury,  it  was  resolved,  Whereas  Francis  Kudigate^ 
^^T.l  l^f^Kd  ^"^  '^'^'^"S  tenant  for  life  in  right  of  the  duchcfs  of  Somerfcu  his 
'^/iii/\\K.u;ri^  wife,  tiie  Eari  o/JrurM,  by  his  imdenturc,  **  aliened,  bargained  and 
fAt  dcLd  be  not  '*  fold "  the  land  a-nd  revcrfion  to  Francis  Nui/igate  and  his  heirs  for 
trtnJi.d.  moiiev,  and  the  deed  had  not  therein  the  wori  "grant,"  nor  was 

Moor,  34.  inrolled  within  the  fix  months  ;  that  the  reveriion  palled  by  the 
a.Roil.Ab.  7?;.  word  *^  alien,"  with  attornment.  Denton  v.Ftttiplare^  in  the  court 
^-  569-  of  wards,  30.  EUz.  was  cited  ;  where  it  was  refolved,  by  the  opi- 

a^nil^  6*  2  ^^io"  of  two  Chief  Juftlces,  that  by  the  words  of  *'  bargain  and 
<./.u.  Ki.z/166.  "  fale"  only  with  attornment,  a  revcrfion  pafleth  not." 

7.  Co.  40.      1.  Leon.  25.     I.  Tcr.  Rep.  105. 


On  an  infrrm:!- TERROR  of  3  judp^ment  in  the  exchequer,  in  ;m  inforraatiorv 
tion  for  ufu'y,  -L*  upon  tht  ilatute  of  iifury.'    The  jury  found,  upon  : 


Case  a.  Cook  ogainfi  Lancday. 

\OR  of  a  judp^mem  in  the  exchequer, 

pon  tht  ilatute  of  ufury.^    The  jury  found,  upon  not  g'lihy 

if  THE  vj^R-      pi-;Tt:led,  *'  quod  quoad  c^nuftianagreaifientum  in  irformaiione  p?crd::L 

r^'^^/'    y^   "  /recjfii-at,  the'  defendant  was  Rdiltv,  and  that  he  took  the  profits 

ment,tm  Uy     *'  ot  fuch  huid,  Jet  to  huTi  for  performance  of  that  corrupt  agret- 

rothing  as  to     "  ment,  to  the  value  of  fixty  pounds ;"  but  it  is  not  found  that  lie 

ft>e  foan,  it  it     j^^j  j-j,^  hundred  pounds  proia  the  information  :  and  for  this  caufc 

Vaft    08  ^^  ^^'^^  refolved  in  the  exchequer,-  that  the  verdift  was  void,  and 

i  I  ^°  fhould  not  be  taken  by  intendment  that  it  was  lent,  otherwifc  he 

t     aX^j-l^-^b-^yJ  might  not  take  the  proiit ;  wherefore  a  venire  facias  de  nrcow^'^ 

*\''fc?^^Car     2     ^^'^^'^^■^^d  i  ^^^^  ^^^^  .i"^y  appearing  after  evidence,  the  plaintiff  wa> 

S  a.  L^/i2oV    nonfuitcd,  imd  judgment  given  accordingly,  and  forty  poirndscoll^ 

*  2.  jonfV,  61.     to  the  detcndant :  wlicreupon  error  was  brought.- 

Cio' Ei'iz*  8.  Ttie  Fi?.st  Error  afllgncd  was,  That  the  verdift  wa^  well 
II.  Co.'c6.  'Enough  ;  .rad  fo  tlicre  ouc,ht  not  to  have  been  a  new  trial.— -But 
5.  Murr.  i66i.  THE  Cot'RT  hcld  clcarly  the  trial  was  ill  and  imperfect,  for  the 
3.Tcr.Rep.i4i.  reafon  aforefaid. 

Tf  a  vcrd;ft  be       A  SECOND  Error,  That  \\i  regard  the  verdiA  was  but  imper- 

iinp"rt\M^>,  a  ^^^^  j^g  ouglit  not  to  iiavc  had  a  vainc  facias  denovo  ;  but  a  difirifi^as 
Temrcpaasje  J     j,      ^^  ^^^..^.^  (^  make .  thclr  vcrcic^  perfcft. — But  Coke,  and 

ant'o  mult  liluc.-L,  ^i  -    r  rv    .,•         11111         ',  .        .  *        • 

J'oft.  e.-.  f  LEMiNG,  Chief  jujhce^  held  cicarly,  that  the  jury  having  once 
2.wo:i.Ab.-r2i.  civcii  their  verdi^ft,  although  it  be  impcrfeS,  Ihall  never  be  fworn 
S.  Cu.  65.  '    i.  SaliKs^^&w     2-  Wilf.  144.  3,67.  3,77.    I.  Term  Rep.  151,  518, 

again 
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fcgain  upon  the  fame  iffiie,  nnlefs  it  be  in  cafe  ofaffife,  when  the  party  Cboit 

is  to  recover  by  view  of  the  jurors.     Wherefore  the  judgment  was  ^f^'V 

atfirraed.  riJeil.  Hen.U.  }L:.q.  20.  Eau.\^.  '' OJic/de  Court ^'^  20i  *-*''*^^^» 
2;  A/aria  Bro.  "  Inqucjiy''  86; 

Beecher  agahifi  Sir  Thomas  Sliirley.  Ca$i  3.     . 
TERROR  of  a  judgment  in  debt  upon  an  obligation  ;   the  con-  An  cniry  u|.»on 


ricy^  pleaded  paynKiit;  and  it  'a:k  found  agai 
l.im.     The  jury  were  of  the  parilh  of  Saint  Dunjian  s^'l^:. ;  zv-A  it  PoA.  xi3, 
was  not  averred  in  the  plea  that  the   houfc  was   in  that  parilh.  jj.  Co.  5B. 
'i'he  Court  being  thereupon  in   doubt,  after  divers  motions,  the  Co.  L-t.  139. 
"^X^iTirSS  Reccher  was  content  that  a  difcontinuance  Ihould  be  eit-  3-  ^^^' ;  ^77- 
tereu,  intending  to  bring  a  new  aftion  of  debt;  but  by  the  ncgH-  LJt^aym  co^* 
gencc  of  his  attorney,  it  was  entered  in  this  manner  :  '*  £'^/>r^^- 3.Bac.Ab.679i 
'*  d'ltlui  WiLLlBLMUS  B££CH£R  per  J,  H,  attomat,  fuum  vemt  hie  68c. 
'*  in  curid^  et  fatctur  fe  nolle  ulUrius  profequi^   ide$  conjiderat.  eft  quod  *•  ^^'^^^'  S«« 
^^  dcfenJcns  eat  tnde  Jtne  die.*''     In  a  new  a£lion  upon  this  bond, 
this  judgment  was  pleaded  in  bar ;  for  it  is  a  ntraxity  which  is  an 
abfalute  bar ;  and  it  was  held  to  be  a  good  bar ;  whereupon  he 
brought  error  upon  the  firft  judgment. 

The  First  Error affigncd  was.  For  that  the  retr/xxit  ought  to  a  ntrastu  cart- 
have  been  in  proper  perfon,  and  not  by  attorney,  for  tliat  b  iiuajl  a  "'^^  ^  entered 
departure  from  his  warrant  ;  lor  he  hath  not  any  fuqh  v>'arrant;  ^^  ^^^^^^^^^y- 
and  it  is  as  a  departure  in  fpitc  of  the  Court,  ^nd  as  a  contempt ;  s.  Co.  58. 
and  it  cannot  be  a  departure,  unlcfs  it  be  by  the  party  himfelf.  ^'*^' '-*'•^39• 
— Flem  inGj  Chief  Jujiice,  and  Croke  were  of  tliat  opinion.  ^^"^wilc^  06 

Saik.  89.     3*  Bac*  Ab.  679.     x.  Term  Rep.  C.  B.  no. 

A  Second  Error  w*as,  B^caufe  the  judgment  was  not  **  qucd^^  ^^t  f^idu:' 
**  defmdensjit  indc  quietus.— But  they  held  it  to  be  well  enough;  for  *""*  **-^'  ''**^ 
"  catjme  die''  and  •*>  inde  quistus''  are  both  of  one  effcft.  ofT^'ametZ 

h€t.     8.  Co.  5^. 

Thirdly,  For  that  there  is  no  judgment  againft  tlic  plaintiff  where/i«</W4. 
to  be  •*  in  mifericordia  ;*'  whidh  was  held  to  be  erroneous  ;  and  that  ^^'"oujht  to 
the  plaintiffhimfelf,  in  whofc  advantage  it  was  omitted*  might  af-  ^^^^^}^^'  -r 
hgn  It  for  error  in  the  judgment;  for  in  every  cafe  the  plaintifff,onofitmay 
and  defendant  ought  to  be    •'  in  mifericordia,'^'    or   **  capias  ^ro  be  affigned  for 
**/fl^"  (fl),   unlefs  the  defendant  come  primo  die  and  confcfs  the^"*"**". 
aSion  ;  for  it  is  for  the  king's  benefit,  and  therefore 'may  be  well  ^'  ^^*  59- 
affigncd  for  error  by  eitlier  parties.  ^.Roif  AiJy''-, 

2.  Saund.  4^* 

(<»)  Bjr  16.  &  17.  Car.  2.  c.  12.  no  judj-      common  picas,  they  enter  that  rhe  fine  it 
Went  fliall  be  revirfcd  for  want  of  a  tnifcm      remitred  5  and  in  the  court  of  k':nf;*s  »*ench  , 

titfrdi*  or  tafihtui',  or  becaufe  one  is  en-  they  now  take  no  notice  of  any  capias  cr 
tercd  inftead  of  the  other :  arid  now  by  fine  at  all :  but  if  judgment  be  for  the  rie- 
5'  &  6.  Will.  8t  Mary,  c.  la.  no  writ  of  fendant,  then  it  is  con fidered  that  the'pla'n- 
'^^(  fhall  iflue  for  this  fine  $  hut  the  tifif,  ahd  hit  pledges  of  profecuting,  be  no. 
pl^mtfflhall  pay  6s.  8d.  and  be  allowed  it  minally  amerced  for  his  falfe  fuit,  and  that 
>S>)nft  the  defendant  among  his  .cofts.  tiie  defendant  eat  Jim  irV.  3*  BL  Com.  392^ 
Tbtrtfort^  in  jodgmenu  in  the  court  of 

P  2  FoiTRTHLT, 
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Ber cHtt  Fourthly,  It  was  Ihewn  that  there  was  a  difcontinuance ;  for 
^•»"!/'       tlieic  is  not  aiiy  continuaiKc  from  Aftcbcelmas  Tcmtf  2.  Jac.  i.  at 

S;«i«i»r*  ^hich  time  die  vcrdra  was  gi>en,  to  Mchaelmas  Term,  ^^Joc.  i. 
^^^  ^*'  '^^  ^^  which  time  the  judgment  was  given :  and  that  it  n6w  was  well 
»  LT«rifc^i!  affignablc  for  error,  and  not  aided  by  the  ftatute  of  jeofails,  be- 
iiuince*  4«  wdi  caufe  the  judgment  is  not  given  upon  the  verdift ;  for  then  it  had 
after  verdidt*s  been  good,  although  it  were  after  verdift  ;  but  is  upon  the  retraxit^ 
before.  which  is  out  of  the  ftatute. 

I'oft.  286.  304. 

Ci0.  Eliz   31c.  4S9*     Cro.  Car.  336.     DoWs^*  ><5» 

A  dKcontJnu-  And  it  wtis  faid,  that  a  difcontinuance  can  never  be  objcAcd 
ancer«n  ncvtr  pendent e  placiio  before  judgment  ;  for  it  may  be  continued  at  the 
^enf^niUciKi  P'^^^'^^^  ^^  ^^'^  Coutt,  but,  after  judgnieivr  in  another  Term,  it 
pen  * ' /•  ^"'**  j;y,jiy.  jjg  ^^Ij  rejefted;  and  no  continuance  can  then  be  entered^ 
Gro. Car.  236.  -Wherefore  it  Was  reverfcd. 

Sua.  13d.  Salk.  J7>     Ld.  Ray.  872. 

d*^n  4.         Nannge  a^atnfi  RoAV]:ind  ap  Ellis,  and  Three  Oihcrs* 

A^  Jnformaton  |  TPOM  a  reference  out  of  the  ftar-chambcr  upon  bill,  and  dc- 
wiii  not  lie  to  ^  murrer  thereupon,  thequeftion  was,  Whereas  an  information  ' 
try  a  civil  right;  ^^^  feroucht  in  the  exchequer  againil  Nannvc^  for  an  intrujion  (a) 
\^nii  butao  ^^^^  lands  of  the  king  s  m  Z>.  in  the  county  of  Mcnmciby  and  for 
indiavieiit  wttt  Cutting  down  ten  thoufand  oaks»  He  there  pleaded  not  guilty; 
lie  at  coiiimnn  whereupon  being  at  iffue^  and  found  at  the  bar  againft  Nannge^ 
lawagjiinrtwit-  ^j^^  defendants  bciftg  produced  as  witneffcs  for  the  king,  it  was 
YitiTt^ltr^  fwdrn  that  the  land  was  a  great  wafte,  parcel  of  the  king's  poflef- 
jury'on  an  iiv.  fion  ;  artJ  that  the  {zxA  Nannge  and  one  Dale,  -and  others,  by  his 
formaika,  at-  commandment,  had  cut  down  fifteen  hundred  oaks,  every  one  of 
though  fucK  ^j^^  value  of  tv>7cnty  fnillings  ;  whereupon  the  jury  found  Nannge 
P^niOuWe'^y  P^'^^J  ^^  ^*^^  value  of  fifteen  hundred  pounds :  and  thereupon  he 
^£;«.  c.  9;  brouj^ht  his  bill  of  perjury,  alledging  that  the  land  was  not  the 
Am;,  iic.  kin5*s  land,  tliat  they  did  not  cut  down  any  trees  at  all,  and  that 
1.  inft.  164.  there  wa?  hot  any  there  of  that  value.  The  defendants  in  the 
5,  Co.  90,  ftar-chamber  pleaded,  that  they  were  produced  as  witnelles  for  the 
Noy,  i2«.  kinj,  being  compelled  thereto  by  procefs  (i),  that  thev  fwoie 
See  I.  Hawli.  f^^  j{j^  king,  and  that  their  oath  was  affirmed  by  the  verdid :  and 
*.*Hawk^  P.^c.  ^*^**  ^^^y  demanded  judgment,  whether  they  Ihould  be  co^ipellcd 
6,3.  *     to  f.nfwcr. 

Bun.  i;89.  yj^jg  flatter  being  referred  to  the  nvo  Chief  Juftices,  they  re- 

S9  3.  2014.      f^T^^j^  tl^2j(  i]^^  defendants  ought  not  to  infwer  to  the  right  of  the 
(O  t.Leon.48.  laiicJ,  for  it  would  be  inconvenient  to  examine  it  in  that  court ; 
3.iff.Com,26i  ^"^  ^°  ^^^  perjurv  alledged  incutting  down  the  trees,  for  the  num- 
"  ber  -and  jvaltre  of  them,   being  an  apparent   matter  of  faft,    it 
is  rcafon  it  (hoflld  be  examined  ;    and  if  they  fwore  falfly,  al- 
though they  were  for  the  king,  that  they  fliould  be  punilhed,  as 
for  an  offence  at  the  common  law:  but  they  could  not  be  pu« 
niihed  upon  the  ftatute  off.  Eliz.  c.  9.  for  it  is  out  of  that  ftatute. 

(«)  By  t.  Ann.  c.  9.  f.  3*  wttnefles  on  t^do  j  and  if  convi^d  of  any  wilful  per- 

behalf  of  a  prifoner  (hall  uke  an  oath  (o  de-  jury,  on  fuch  eridenee,  {MA  fuffer  fuch' 

pofe  the  truth,  5rc.  in  the  fame  manrrer  as  puni(hmentS|  frc.  as  arc  isflided  on  that 

wiucdcs  for  the  crown  are  b/  law  obliged  oifence. 

Trollop 
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Trollop  againj  Richardfon,  Ca.t  5. 

C  RROR  of  a  judgment  in  the  exchequer.  The  defendant  pleaded  ^^',  H".tf*. 
^•^  an  cxcommunicatioa  in  difabiiity  of  the  plaintiff,  and  ^^evvsf'''-/^^^^"'' 
it  under  the  feal  of  the  bifbop.  .  The  plaintiff  pleads  the  gcncrarj^^.J^  [^  ^^  * 
paHon  of^.Jac  i,  which  was  fubfequent  to  the  excommunication,  piea  of  *'exeom. 
—It  was  thereupon  demurred,  and  made  a  doubt  by  the  two  Chief  •«  munuuUwr 
Juftices,  Whether  an  excommunication  may  be  difchargcd  by  the  Anre,  159. 
king's  pardon,  and  the  plaintiff  be  reftored  to  his  fuit,  without  S.C.8.C0.6R.1. 
abfolution  and  reconciliation  to  the  church  {a)  ?  Mc»r,  775.'** 

*  Lev.  36.    Jonc%iZ7.     2.  Hawk.  p.  C,  |j€, 

(a)  The  excommu'iicatlon  was  imp'o-  fendant  was  rhereforf  oHercd  to  anf-mtr 
pf<-i>'  d\ttffid^  and  it  v^«s  certified  by  the  of/rr,  fo  that  the  poipc  doul  C  U  in  tttia  C4(b 
nmmjary^  inilead  of  (be  ifijk^  \   ilie  de-      wa»  never  detcrminwd.     %,  Co.  69.  a. 

Vaughan  cigainfi  Ellis,  Cas«  c. 

Ti  RROR  of  a  judgment  in  the  exchequer^  in  an  a£lion  upon  the  Slanderous 
^  tafc  for  words,  for  calling  him  •*  Baftard."  .  ^o^^**  "l^'^S 

The  error  afligned  was,  That  the  aAion  lies  not  for  thcfe  words,  of  the  peifon  of 
without  fpecial  caufeiliewn  that  he  was  damniij^ed  by  them  ;  as  to  whrnn  they  are 
alkdge  that  he  was  inheritable  to  fome  lands,  and  that  by  reafon  'po*t«n.  •«  ac« 
of  tbofc  words  he  is  to  have  Ibfs :  and  here  it  is  fhewn,  tliat  fuch  J)J^y***|J'j/h„ 
land  was  given  in  rail  to  his  grandfather;  and  that  his  father  had  Inl'/^rr/wf it*/*, 
divers  fons,  whfereof  the  plaintiff  is  youngcft  fon,  and  his  elder  Poit.  32^.  642. 
brothers  arc  living  ;  and  that  one  fuch  was  to  buy  the  land,  and  c.o.  Eiiz.  197. 
offered  him  a  fum  of  money  far  his  title ;  and  by  rqafon  of  thofe  4,  Co.  is! 
words  refufed  to  ^ive  him  any  thing;  fo  it  appears  by  his  own  Cro.  cv.  46^ 
Ihewiug,  that  he  Tiatli  not  any  prefcnt  title,  and  therefore  no  caufc  '•  ^^  ^^^' 
»taaionatall.  J^^^'j,,. 

But  THE  TWO  Chiff  Justices  conceived,  that  although  hc^^*»-45i» 
hath  not  ^nv  prefent  title,  It  appears  he  is  by  a  poffibility  inherit-  *-^^''  ^P'    , 
ahle  to  thole  lands  ;  and  being  offered  a  fum  of  money  for  that  |*tev.  134. 
poffibility  to  join  in  the  affurance,  altliough  he  hath  not  any  pre-  i!  sid.214.* 
fcnt  title  to  the  land,  yet  by  reafon  of  thole  words  he  had  a  prefent 
damage,  and  in  future  might  receive  prejudice  thereby,  in  cafe  he 
were  to  claim  any  land  by  defcent :  and  for  tlicfe  caufcs  they  held 
that  the  words  were  aflionablc.     Whereupon  the  judgn^cnt  was 
affirmed, 

Anonyniotis,  Cau7, 

Hilary  term^  l-Jac.  I.  Jioil6i6. 
PRROR  of  a  judgment  in  the  king's  bench.    The  error  afligned  «*  ^tftC^/w/M- 


corJia  tfuia  non  pr({fecutus^  {fty  bfc^    But  IT  WAS  HEtn.  to,bc  nQ  Ante,  in, 
crpr ;  for  s^ll  the  precedents  of  latter  times  are  in  that  mann,er.       Dougi.  56. 

Secondly,  For  that  the  judgment  i*,  '' quod  qyer ens  etplegtion  rxon(M\rin 
^^ I^'ifint  in  mfiriC9rdiA- pxQ  faljp  darner,^  fuo  i"  wh^tea*  it  ought  to  tnrfpafs  ifjudg, 

""StrUwriiA  fr^f^lfi  ilamonr  inft^  of «'  fmia  turn,  frcfrc.ii  ><•  U  U  erroneous.    F.  n[  B.  ^e!  aT*" 
ak.o(EAt.  176.    (.  Co,  6\,  ' 

Pa  Mvc 
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^KOwT*ious.  have  been,  **  quia  ncn  frofccutl  fwit ;"  for  it  ought  not  to  be  /r« 
folfo  clamor e  but  where  it  is  after  verdict  or  judgment  upon  demurrer, 
'- — And  for  this  rpatter  it  was  h$:ld  to  be  manifeft  error,  and  th« 
judgment  was  icverfcd. 

Caji  8.  Buckingham  againfi  Coflendine. 

A  dccUration  Tj'RROR  of  a  judgment  given  againft  Buchngham.  Whereas  the 
^x\^^t^^Ami^  plaintilT  declares  in  an  affump/t,  that  the  defendant  being  in - 
wafc  indebted  deb  ted  to  him  in  forty  fhil  lings,  in  confideraUont  indi  aflfuined  to 
and  in-cwfi-  j>ay,  &c. :  and  he  fhews  not  for  what  caufe  the  debt  was  due ;  which 
dtr-iioo  [hereof  was  hejd  to  be  ill ;  for  it  might  be  by  obligation,  or  recogrrizance, 
prom  fcifto pay,  qj.  Jcafc,  in  \shich  cafes  fuch  a  ecneral  declaration  is  not  good. 

\n^ $t.e caufciif  All  THE  CoyRT  was  of  that  opinion.  And  although  there 
iA.av,'.y»bad.  ^^^re  divcrs  precedents  in  the  court  that  way  (as  it  was  faid),  yet 
^'^!^'iy[  they  refoived  \t  to  be  ill,  without  alledgiiig  that  the  debt  was  by 
'  *^  **  *  rcafon  of  wares  fold,  or  upon  loan,  or  for  fuch  like  caufe,  fo  as  it 
Hob.Tf:!^^'  might  appear  to  the  Court  to  be  matter  whereupon  to  ground  aq 
Mo3r,  854,  ajfump/tt.  Wherefore  fpr  tliis  caufe  it  was  revcrfcd, 
^  Roll  Re  1  NoTF.  The  like  judgment  was  given  in  the  exchequer-chamber 
i!  Buirt.T?!^"'  ^"  lyood/ordv.  Deacon  {a)^  where  judgment  in  an  afiipii  upon  die 
5.  BoiA.  107.  cafe  v/as  rcvcrfed  f(^  tliat  caufe. 
^4k.  9.     Mia.  )027« 

(a)  ArtC|  207, 

c^tt  9'  Sir  Nicholas  Poyms's  Cafe. 

An  ind.arr.tnt  tNDICTME>JT  upon  the  ftatutc  of  8.  Hen.  6.  c.  9.  fuppofmg 
muft  ff^!i^"«lf  that  fuch  ^  day  and  year  he  entered  with  force  and  arms  into 
T^tfUnUibilum  ^"^^  y^i\d^  e,xijient,  iibcrum  tnumentum  J.  B.  and  with  force  hira  ex- 
t€>igmin:umoi,  pcllcd  and  ampved.  Exception  was  taken,  Becaufe  it  was  not 
&c.  alledged  adtunc  exijlcm  ;  for  it  may  be,  that  at  the  time  of  die  in- 

PofK  610.  639.  diftment  it  was  the  freehold  of  /.  B.  but  not  at  tlie  time  of  the 
Co.  Lu.  257-  entry. — Wherefore  for  this  caufe  it  was  reverfed.  And  in  thcfarao 
^  sTik^'Teo.  Term  another  indictment,  in  th^  county  of  Dorfcty  was  difcliarge4 
i!  Mawk.  P.O.  for  jhat caufe. 

aS4. 

Case  lo.  Braddon  o^ainjt  Bowcn. 

Apples,  and  T  N  FOR  MA  TION  in  the  exchequer  upon  the  ftatutc  of  ^.  Edix\  6. 
fuch  like  fruits,  1  ^    j .    /^\  ^^^  enCTofling  of  apples,  bqing  dead  viftual,  the  de-, 

arc  not  wuhjn    r      i      7u  •  n  rr      ^      ^     o 

th3  ft^tutci       fcndant  being  a  cojiermonger. 

aRainft  eogrof.  \^  ^^g  thereupon  demurred,  that  it  is  out  of  the  ftatutc,  and  is 
""^'  not  fuch  vidlual  as  the  law  intends ;  and  it  was  adjudged  accord-- 

T.  inA.  19s.  ingly.  But  a  writ  of  error  was  thereof  brought  in  the^  exchequer 
Owen,  13  s.      chamber. 

K  Hawk.  p.  c.  ^j^j^  w^on  conference,  the  twoChief  Justices  refoived,  that 
^  ^'  it  was  not  within  tlie  ftatute.   Crok?  faid,  there  w^  not  any  thing 

prohibited  within  the  ftatute,  but  it  had  a  provifo,  how  in  fome 
kind  it  might  be  bought ;  but  there  was  not  any  fuch  provifo  for 
apples;  therefore  it  never  was  intended  to  hc  rcftrained.  And  for 
jhat  caufe  th^  judgment  was  affirmed, 

(a)  Repealed  by  xi.  Geo.  ^.  c.  71.    See  :|.  Hawk.  P.  C,  482. 


Michaelmas  Term,  6.Jac.  i,    In  B,  R,  •  ^15 

Frank,  a^ahijl  Alfop<  Caix  n. 

TERROR,  in  the  cvchequer  chamber,  of  a  judgment  given  in  the  Words  that  dc- 
■^  king's  bench,  in  an  adion  for  thefe  words  :  *'  1  will  prove  thee  "f^5  ^^*  ''"'* . 
'*  a  thief,  and  a  plotter  of  thievery  \  and  I  will  prove  it  by  thine  {^-^^hofpeaks 
**  own  fon,  or  elfq  1  will  fend  him  to  the  deviL"     The  error  af-  them,  arcr^t 
figned  was.  That  an  aftion  lies  not  for  thefe  words. — And  all  aaion«bJe. 
THE  Justices  and  Barons  refolved,  that  the  words  were  not  i.  Roil.  Abr. 
aftionahle ;  for  it  is  not  affirmed  tliat  lus  was  a  tliief,  but  that  he  41-  ^'•. 
would  prove  him  to  be  a  thief;  which  if  falfc,  there  is  not  any  ^^^'  ^***'  ***' 
damages  to  die  party.     And  faving  "  he  woujd  prove  it  by  the 
**  plaintifFs  fon,  or  elfe  he  would  fend  him  to  the  devil,'*  Ihews 
that  he  was  doubtful  in  his  affirmation.     And  if  one  faith,  <^  I 
**  will  prove  fuch  a  one  to  be  a  baalcrupt,  ng  aftion  lies."     Wlvcrc- 
forc  judgment  was  revcrlcd  {a) ,  (m)  nJt  Mr. 

Morgan's  Vade  MecuoD,   vol.  i.  227. 


Prichard  a^ainft  Hawkins.  CAts  n. 

ACTION  FOR  THESE  WORDS:   ''  Prichaid,  who  fervcs  ?"  ^»»<^^;  ^^x- 
•^  "  Mrs.  Shelley''  (and  avers  that  he  itxsti: Mru  Skelley  at  the  murdatd^.V 
fame  time),  **  hath  murdered  >A/fl»Ji'j  child,"  Elizabeth  jiJams^  child  moddde- 
fJiiitn  JoHANNis  Adams,  modi  dcfun^.  innuendo.     After  judgment /««?.  it  muft 
for  the  plaintiff  in  the  king's  bench,  error  was  thereof  brought.    ^^  avenrd  tha^ 

^  i-  ^^      *     the  child  was 

The  error  affigncd,  Becaufe,  as  the  declaration  is,  there  is  not  dead  at  the  limc 
any  certain  or  lufficient  charge  againft  the  defendant ;  for  the  of  fpcaking. 
words  being  modo  defunil.  extend  only  to  tlie  time  of  the  a£lion,  ^''"'  343- 
and  not  to  the  time  of  the  words  fpeaking ;  yrherefore  no  grov^nd  x.  Com.  Di{. 
of  aftion.  188. 

And  ALL  THE  Judges  and  Bauons  were  of  that  opinion. 
Whereupon  it  was  reverfed  ;  and  a  precedent  ftiewn,  that  for  fuch 
caufe,  in  Baldero  v.  Cafe^  it  was  adjudged,  in  the  king's  bench,  that 
^jk  aftion  lay  not. 


P4-  Hlhry 
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6.  Jac.  I.  In  the  King*8  Bench, 
^/r  Thomas  Fleming,  Knt.  Chief  Juftice^ 
Sir  Edward  Tenner,  Knt^  ^ 

Sir  Chriftopher  Yelverton,  Knt.  (iv  ^• 
^  Sir  David  Williams,  Knt.  U^J^'^^^^ 

Sir  John  Croke,  Knt.  ^ 

Sir  Henry  Hohart,  Knf.  Aitornty  General^ 
Sir  Francis  Bacou^^  Knf.  Soficifof  Gencn^L 

pAii  ?.        ^  Sir  Francis  Lcike  agaittji  Jane  Eyre. 

Trinity  Term^  6.  Jac.  U  Roll  3466. 
riS^^i  T^  WASTE-  Upon  demurrer  the  cafe  was.  That  one  mado 
ofthVfame  !tf-  I  *  ^^^^  ^^^  jtzx^^  by  indenture  of  a  boufc  and  land,  with  houfe-i 
ittxz%^*jineim^  -*:  bote  and  hay  bote;  ^r  impidimento  vafli.  Tlie  defendant  pleads 
fnuuMt  vajti,'*  !."^8  Icafp  in  bar.  It  was  thiereppon  demurred}  and  ^ju^ged 
a.RoU.Ab.835.  ™'"  tlie  defei^dant :  forjitte  impcdimento  vafti  is  all  one  witft^w^  i«- 
ii.Co.  8a.  b.  ^^^itioruvaJii\  for  tb^  proftr  vf ord  is  iffipeJimentum  and  impeditio^ 
Xatc!u  "1  o***  ^^  iiw/*////i  i«  but  a  corruption  ;  and  that  the  words  ^fine  impedi-^ 
Co.  Lit.  1%L  1.  ^^'^  *^'  <J<^  extpnd  not  only  to  houfcbotp  ai>d  haybote  (as  fomq 
Co.  Eni.  6C4.  would  have  it),  but  to  the  entire  fcntencc. 

^64.   Hob. 1 59.  ^^    ,.  vern.  738.    2.  Eq.  Cif,  759.    »•  Atk.  183, 

Caik  a.  Cumber  againji  Epifcopum  Chichcfter  and  Green 

Incumbent. 

Trinity  Term,  6.  Jac.  1.    Roll  1629. 

Within  whit     (>UJRE  IMPED  IT  for  the  church  of  South-Eafe,    in 

time  the  kinr      ^Z       C.,/C*.< .         »- y  »        7 

ihaUprefentto^^^^f-^ 

aiapfcdbcfie-        The  Court  hcld  clcarjy,   first.  That  if  title  of  lapfe  accruq 

^^  %o  the  king,  and  the  patron  preient,  yet  the  kinjg  niay  prefent  at  any 

Ante,  54.  ^j^^  ^  j^^g  ^  ^j^^j  prefentee  is  parfon  :  but  if  the  prcfentee  die, 

^^Co  *Y  *  ^^  ^'cfign,  &fore  the  king  hatli  prefcritcd,  tlic  king  hath  now  loft 

Cro.SJiL44.  *^^^  prefentment;  ei^ccpt  thp  refignation  be  by  covin,  with  an  ia- 

J 19.     '  tent  to  take  ^way  the  king's  title;  for  thp  king  fliall  not  lofc  it 

Owen, «.  thefchy,  but  Ihall  h^ve  his  prefentmen^ 
Moor,iii4.i59.  afi^,     ^t,  10^6.'   Hob.  154.     i.BfOwnl.  i6f.     Stra.  84a.     4.  Bac.  Aby.  »oa. 

i.Ter.Rep.6so.     SECONDLY,  That  if  the  king  hath  title  }>y  lapfe,   becaqfc  ^ 
*     *      ''     'parfon  hath  taken 'a  fccond  benefice;   if  the  parfon  dicj  or  rc- 
figri  the  firft  f)enelice,  ^nd  the  patron  prcftnt,  whofe  prcfentee 
refigns  upon  covin,  or  dies,  the  king  hath  loft  that  prefentment ; 
for  Ifipfc  is  but  unica  et  prextmd  vice :  and  fo  it  was  adjudged  in 
Mtcbaelmas  Term,  27.  and  28.  £//z.  in  CorttwaWs  Ccife. 
jodgment  in         Thirply,  If  in  quare  impeftt  for  the  king,  the  king  and  party 
^Maniyulit.     ^^tiflue,  which  is  found  againft  the  king,  and  title  appear  foi: 
CnxXIar.  59a.    ^j^^  j^;„g  jjy  „;^,^  j^jj^.^  ^f  ^\^^  party,  yet  die  Court  (hall  not  ad- 
oX^la^'s?^  jadge  for  the  king:    otherwife  it  is,  where  the  pvty  confefies 
Moor'a24.i69.  the  king's  title. 
a59,{«uL|oS6.  j,  Brownl,  x6i» 

B\jlbrook« 
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Bulbrooke  agalnft  Briggs.  Cah  3. 

PROHIBITION.    Thcqucftion  was,  Whether  tKe  ftatute  ofP^oWbUionw* 
*    34.  Hen.  8.  c.  19.  g^vc  remedy  for  ^  pcniion  ia  the  fp^ritual  J?*^'^|'JJ**^^ 
court  where  it  is  not  wilfuljy  denied  ?  Briggs  Jibelling  there  tor  j^*"  fu^  ^"J 
a  penfion  which  was  never  demanded.     Bulbrooke  prayed  a  prohi-  penfion. 
bition;  which  w^s  denied,  bccaufc  originally  this  fpit  appertains  Poft.  096. 66«, 
to  the  fpiritual  court.  i.Roli.Ab.ico, 

Cro.  Eliz.  675:    F.  N.  B.  5;.    a.  )n(l.  49».    a,  Show.  97.    s.  Vqiu  120.   Dou^l.  629^    See  i.Sira^JZjy, 

FuUiain  againft  Harris.  Ca»i4. 

T^OWER.  The  writ  was,  '*  Pntcipe  A.  quid  reddat  E, Fulli  am  in  dower,  if 

^  "  rationabilem  dotem  fuam  des  terns^  &c.  dudum  B,  Fulliam  ^^  p'aintiT  be 

**  quondam  viri  fuL'^ i^c.  'Exception  was  taken  to  the  writ,  becaufc  "^'^  '^a^wi*'^ 
.   '  •       1  •  ^^  n        •       A         -  1       f  i      T^    1-*  in  the  aril  «»tt 

It  was  not  in  this  manner:  •'  Praape  A.  quod  reddat  E.  Fulliam  ^f  the  wri^it 
"  qute/u'it  uxor  fi.  FuLLi  A  M,"  i^c.  For  in  the  beginning  of  the  writ  fliali  abate, 
fhe  ought  to  be  named  uxor  of  her  hufband,  i^c.  for  that  is  the  f.k.b.  i4«  a» 
nanic  whereby  Ihe  claims  her  dower  ;  and  (he  ought  to  be  his  law-  i!com.DiK.4*. 
ful  wife,  otherwife  the  may  not  claim  any  dowcr.-p-THE  Court  a.  Mod.  555. 
held,  that  the  writ  was  ill ;  and  that  the  words  in  the  writ, "  B.  Ful- 
"  LI  AM  quondam  vir'i  fu'i^^'*  fie.  are  not  fufficient :  therefore  day  was 
given  to  the  plaintiff  to  Ihew  caufe  why  the  wiit  ihould'  not  abate.  ' 

Earl  of  Huntingdon  agahji  Sir  Anthony  Mildmay,  Cf  8»  5. 

G)UJRE  IMPEDIT.    It  was  held  by  all  the  Court,  ex- c*/«t>r«  tsji 
*%^cept  Walmsley,  that  where  the  grant  of  an  advowfon  was  wi»ojiead«a 
pleaded,  after  the  ftatute  of  27.  Hen,  8.  c.  10.  to  one,  to  the  ufe  of  fo^^^^owT!!*. 
»iocber  in  tail,  that  eejiul  que  ufe  need  not  (hew  the  deed  of  grant,  need  not  flicw 
bccaufe  the  deed  bijlongs  to  the  grantee,  and  not  to  eeflui  que  ufei  the  deed, 
but  yet  he  ought  to  (hew  that  it  was  granted  by  deed.    Vide  Dyer^  2.  Rdl.  Ab.  31* 
277.  EfcofsCaJe.     Walmsley  held,  that  in  this  cafe  he  ought  Joue*,???.^ 
to  (hew  the  deed,  becaufe  the  grant  is  not  good  without  deed  ;^-^'"— 5- 
aad  fo  differs  from  Efcot's  Cafe.   Ttde  22.  Hen. 6.  pL  i.  35.  Hen.  6.  ^;;^  ^^^^'  '^> 
?^-  3^-     '    '  '  *  4+t.    *''  ***' 

Hard.  1^7.     Co.  Lit.  225.  b,    '10.  Ca  93-.      Cartb.  316. 

Game  againft  §ymm§  and  Mariam  his  Wife.  <^a$e  «• 

pORMEpON  IN  REMAINDER.  Thecafc\y^TMt  i7f»ry  if  tenant  in  tan, 
^  ff?;f/fr  was  feifed  of  ibccagc  land,  and  devifed  it  to  ^tcfhcn'^^'^^l^^ 
fVlnter  in  tail,  remainder  to  jnne^  the  filler  of  Stephen^  ifc.  and  nftwinfccjle^ 
died.  S/fAAf«  entered  and  levied  a  fine  with  warranty,  and  died  a  Ane  with  war- 
without  iflue,  the  faid  jfnne  and  Elizabethy  his  (ifters,  being  his  ^anty,  and  die 
heirs.  Thequcllion  was,  Whether  >*iwf  ihou Id  be  boiind  by  this  j^^^'^'^j^^ft'^J^ 
itarranty  for  the  whole,  or  for  the  moiety  only  ?"  rhairbc*^boon<r 

Hutton,  Serjeant^  argued,  that  (he  (hould  be  bound  for  the  ^y  «'»••  ^a*^- 
vyhole ;  for  the  warranty  is  collateral,  which  is  tlie  Urongeft,  and  ""^iie^aith^  h 
irdefccnd  to  her  and  htr  yoongeft  filler.      8.  Co.  51,  a,      Co.  ttt,  373,  3;6.  379.      Hob.  25.  313, 
V}bA.X2^    3*  Com.  D:g«  433.     3,  Bac.Abr.xS.  ^     ■  ■  . 

'■'•"*      •  cxtin- 


ci3  Hilary  Term,  6.  Jac.  i.    In  B.  IL 

Came       cxtlnguifhss  thc  right,  fide  ig.Hen.6.  pi.    .   14.  Hen-T.  pi  10. 

4gamfi.       M./ilf.  pL  35.     Alfo  Jnne^  the  lifter,  had  all  thc  right  of  the  rc- 

Symms.      maindtr,  and  therefore  fhall  be  bound  for  all.     12.  Hen.  7.  d/.?. 

*-f,^-f5.b.     j6. /fr«.  7.  ^/.  13.  ^ 

^  Co.  13.  a.  4     r       j>        » 

J.  Vcrn.i6.  H ARRIS,  Serjeant^  to  the  contrary,  That  thc  warranty  fhall  be 

X.  Vcrn.  115.    divided,  and  bind  but  for  a  moiety  ;  becaufe  both  thc  fitters  arc 
*"'^'  Touch,    h^jj-g^  jj^j  therefore  thc  warranty  goes  to  botli :  and  it  is  not  like" 
J^>M»96.      ^^^^  cafe  of  borough -englifh  or  gavelkind,  44.  Edw.  4.  pL  10.; 
for  true  it  is,  wan  aiity  dcfccnds  only  upon  thc  heir  at  the  commoa 
law. 

Walmsley,  Jufllce^^todk  a  difference,  where  the  party  upon  whom 
thc  warranty  dclctrnds  is  heir,  as  the  wife  in  this  cafe  is,  and  fo  fhall 
be  bound  ;  and  where  he  is  not  heir,  as  in  borough-englifh. 

Coke  obfcrvcd  adiverfity:  that  a  /iV/ rra/ dcfccnds  only  upon 
the  heir  at  the  common  law  ;  but  a  lien  perfonal  binds  all,  as  heirs 
in  gavelkind,  l^c,  as  if  a  man  oblige  bimfelf  ^nd  his  heirs  in  an 
obligation*  ^c.    And  he  put  this  cafe  :  If  the  heir  at  thc  com- 
mon law  be  vouched  for  warranty,  who  vouches  the  heirs  in  ga- 
KoMnfon  on     vclkiud,  fs'r.  becaufe  of  the  pofIefIion»  they  all  Ihall  vouch  over  \ 
Citdkind,  113.  and  what  is  recovered  in  value  fhall  go  only  to  the  heirs  in  gavcl- 
^13.1*6.  130.  kind.    So  if  two  be  vouched,  where  thc  one  liath  nothing,  and 
they  vouch  over,  the  recovery  in  value  goes  only  to  him  who  had 
the'  intcreft,  ^c.     32.  Edw.  3.  "  Garrants  "  94. — And  judgment 
•  was  given,  that  thc  warranty  fliould  bind  all. 

By  4.  Ann,  c.  i6,  f.  21.  all  varrantjes  and  all  collateral  warranties  by  any  anctflor 
by  tenant  for  life  dci'cending  on  him  in  re-  not  in  poflcfiiop,  (hall  be  void  as  to  bis 
fcriion  or  rcnuiindrri  arc  declared  void|     heir* 


Caii  7, 


Beiron  againji  Robinfon. 


W  aconufor  ia  AUDITA  ^JERELA  by  Bejlon^  who  was  taken  in  execution 
execution  be  •"  upon  a  flatutc-merchant  at  thc  fuit  of  Rolfirtj  on  ;  and  fhevs 
dif-hargcd  from  certain  articles  betwixt  him  and  Reb'mfon  to  difchargc  him  of  the 
the  fta^uw  by  j^^^^g  ^^^  prays  to  be  let  at  mainprifc— But  the  Court  dc- 
ttic  conufv-f,  he  ^^d  It.  One  m  execution  ought  not  to  be  let  to  mampnfc  upon 
bmH  relieve  a  furmife  ;  and  here  the  articles  which  he  fhcws  arc  not  good  tQ 
Wntfcif  by  at'  difclurgc  him  of  the  execution  ;  but  his  remedy  is  to  have  an  ac^ 
^*»,forhcc-n  ^j^^  ^£  covenant  upon  them. 

«ot  be  bailed  on  '  . 

08Mra  fuirtia,     1.  BulIt.  152.     X.  BU  R^.  219. 

Case  8.  Becdlc  agaifjfi  Gierke. 

K  » writ  be  T>ARTITION.  Thc  cafe  Was,  That  A.  and  S.  were  joints 
abated  without  X  tenants  for  years :  B.  fufFers  C.  to  .occupy  his  moiety  with 
*^r**h«  '***  ^^"^»  ^"^  ^'  '^^^"SS  ^  writ  of  partition  againfl  £.  and  C.  fuppofing 
bt![irin^"I!rit  that  B.  had  granted  a  moiety  of  his  part  to  C.  C.  fhcws  that  he 
byy#r»#/i  Of.  was  but  tenant  at  will  to  B.  whereupon  the  writ  abated:  and, 
APv«/«.  Whether-^,  might  have  another  writ  of  parti tion.agai nit  B.  by 

6.  Co  10.  a.     Jcrncys  accompli^  was  the  oucftion. — It  was  resolved  that  he 
».Brow!ii.  158.  ijiigh^ .  for  the  pofTelfion  of  C  was  good  colout  for  bringing  tlio 
jd^Ra^'aSj    w^^^  °f  partition  j  and  A.  could  not  tekc  notice  what  cflatc  C/ 
fX0m.Di5.80.  had,  Isfc. 
s^.  393-  Anonymous*  • 
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Anonymous,  Ca$«  9. 

T^OTE,  An  infant  was  admitted  by  guardian  to  fuc  accompt  Infant  admitted 
^      againfl:  his  guardian  in  foccagc,  for  the  profits  received  after  **y  Kuardia«  to 
the  infant  had  accomplifhed  his  age  of  fourteen  years.  The  aftion  duJ**/^^"rofi 
was  brought  againft  him,  as  againll  his  baihfF. — And  fo  it  ought  rccciTed^aftcr  Ym 
lo  be,  as  the  Juftices  held.  was  fomtcta 

years  of  age.    F.  N.  B.  1 1 8 .  b, 

Addis'  Cafe,  c^«  lo- 

A  DDIS  having  a  fuit  depending  in  this  court,  coming  to  Lon-  ^  commitment 
•^  Jon,  was  committed  to  Newgate,  &c.  wtr  ""'S 

HuTTON,    Serjeant^    moved  for  an  habeas  corpus^   which  wzs '' matters  com^ 
granted  ;  and  the  gaoler  of  Newgate  made  his  return  in  this  man-  "/V^^^'^f,  .'**' 
jicr :  **  That  the  Sid  JJJis  was  committed  to  his  cuftody  by  war-  ^^^^fi] '  **  *^ 
**  rant  from  the  Lord  Chancellor  of  England,  for  certain  Amc,  iu 
*'  matters  concerning  the  King,  there  to  remain  until  the  Lord  q^^  ^^^ 
**Chapcellor  delivered  him;    and  for  that  caufe  he  could  not  jjj*.  ^^j, 
**  have  his  body  here."  Saik.  348. 

HuTTON  moved,  that  the  return  was  not  good,  being  it  is  too  ,/Hawk!pVc; 
general;  for  it  fhews  not  for  what  caufes  he  was  committed,  for  173. 
It  might  be  for  a  caufe  which  would  not  hinder  him  of  his  privi-  i.  Bac.  Abr. 
lege.    Here  alfo  th^  return  is,   that  he  ought  to  remain  there  **5« 
irntil  he  were  delivered  by  the  Lord  Chancellor ;  tliercforc  he 
(aid  it  was  ill. 

The  Court  thereto  faid,  it  was  the  firft  time  t;hat  fuch  ex- 
ceptions had  been  taken  ;  therefore  they  would  confider  of  tlie 
cafe.  And  9.  Hcftf  6.  pL  44.  was  cited,  and  33.  Hen.  6.  pL  28. 
mdpL  29.  and  4.  Edw.  ^.pL  15.  and^A  16. 

Anonymous. 

•'  Cass  it. 

|T  was  doubted  in  the  ftar'chambcr  if  cofts  and  damages  be  re-  Damages  aa4 
-^  covered  there  of  one  for  a  riot,  whether  his  executors  and  ad-r  cofts. 
fniniftrators  (hall  be  chargeable  therewith. 

Walter  faid,  there  were  precedents  in  this  court,  that  he 
ftiould  be  charged;  and  fome  of  the  clerks  affirmed  fo  much. 

Lord  Coke  held,  they  were  not  chargeable  for  a  riot ;  but  if 
^amages  or  cofts  were  given  by  any  ftatutc,  there,  upon  recovery 
\^  tl^at  court,  it  fliall  be  othcrwifc.' 


Rafter 


Eafter  Term, 

7.  Jac.  1.      In  the  King's  Bench. 

Sir  Thomas  Fleming,  Knt.  Chief  Jujlicc. 

*Vr  Edwdrd  Fcnncr,  Knt.  ^ 

Sir  Chriftopher  Yelverton,  Knt.  /    ly  /;• 

Sir  David  Williams,  Knt.  f  juJUces. 

Sir  John  Croke,  Knt.  ^ 

sir  Henry  Hobart,  Knt.  Attorney  General. 

Sir  Francis  Bacon,  Knt.  Solicitor  General. 


Case.  i. 


Goodwin  againfi  Wclfli  and  Over,. 


In  ircfpafs  upoD  A  CTION  OF  TRESP A  SS,  for  fevcral  things  againil  the  two 
nM^fm'iHfJ''  /"^  defendants,  and  declares  to  his  damage,  &c.  The  attorney 
"Jltu,^ Wiethe  ^  for  *c  defendants  pleaded  non  fum  informatus  ;  and  judg- 

v0tiic^  and  not  ment  thereupon  was  given  teveraliy  fo):  the  plaintiff,  and  writs  to 
^Kfrrpcrty  of  Hiquife  of  damages  were  iffued  out,  aqd  Pcturiied, 

warfdcd,  need  It  was  now  movcd,  that  the  writs  fliould  not  be  filed,  becatife 
be  proved  on  the  plaintiff  at  the  time  of  the  inquiry  did  not  prove  that  they 
the  writ  of  en-  y^^re  his  goods,  but  proved  only  the  value  of  thcrii ;  and  a  difTcr- 
ti'^^Lrd/i^c^"^^  was  taken  at  the  bar  betwixt  an  aftion  confeflcd,  and  a  nen 
boti^murt  h!f*"^«  informatus.  For  the  property  of  the  goods  is  alfo  coi^fcfTed 
proved.  in  thc  firft  cafe  to  be  in  the  plaintiff,  but  it  \t  not  io  in  the  otlicr  j 

s.c,vew.  151.  for  there  judgment  paflTeth  without  the  defendant's  privity,  and 
Browni.  414.    only  for  want  of  pleading,  as  in  thc  cafe  of  a  n'ib'tl  diciu 

i.*v«u.  3^7.        B"t  THE  Court  held,  that  both  cafes  were  alike,  and  that  thc 

Sira.  612. 1149.  plaintiff  ^^  ^^^  bound  to  prove  his  property  in  either  of  them, 

3.  Will.  155.    becaufe  the  writcoromands  that  the  value  only  be  inquired  of;  and 

«.  Ld.Ray.      if  the;  plaintiff  Ihould  bc  bound  to  prove  his  property,  and  fajl 

I)lu*i     16       thereof,  it  would  be  in  deflrudion  to  thc  firft  judgment,  which  can- 

waei,  ^    *      not  be  :  but  it  is  otherwifc  ^^ere  not  guilty  is  pleaded  ;  for  thei^ 

tlic  trefpafs  is  denied,  which  muft  be  proved,  and  tried  by  the 

jury  ;   and  there  in  that  cafe  both  thc  value  and  property  do  corac 

in  queftion. 

Ca«i.».  Barret  cgainjl  Fletcher. 

In  debt  on      "TxEBT,  Upon  an  obligation  of  five  hundred  pounds,'  co<ndU 

^maL*l!e  o7«  ^^^^^^  ^°  ^^"^  ^^  ^^^  *^^^^  ^^  J'  ^'  *"^  ^-  "^   ^^  **^  *'^' 

.ward,  if  the  dc-     fhe  defendant  pleaded,  that  the  arbitrators  did  not  make  any 

lendant  plead  ,  *  ^ 

«*  no  award/'     awara. 

and  tbe  replica-      The  plaintiff  replies,  and  flicws  the  awards    but  afligns  no 

tio0ftiewan       |^         j^ 
award  without 

arfigninga  yj^g  defendant  rejoins,    that  the  award  pleaded   is    not  the 

brtach,  judg- 
ment is  erroneous.     Ante,  13V     ^<^^-  3'**  44-%  640.     S.  C.  Velv.  152.     8.  Co*  I33.b.     Hob.  lyS. 
»33.    Cro.  1-lijJ  >i^9»     JLuiw.  529.     Slower,  114, 

arbitrators 
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arbitrators  award  ;  whereupon  iffue  being  joined,  a  verdift  was     Bax«kt 
given  for  the  plaintiff.  ^ ^ j^^''^*-^ ^ 

ft  was  moved  in  arrcft  of  judgment,  Becaufe  the  plaintifTin  his 
replication  not  having  affigncd  any.  breach  of  the  ward,  there  was  '^|JU|*^  *"• 
not  caufeof  a£lion5  for  tlie  obUgatiou  is  not  for  debt,  but  is  guided  j^Wiir'/iHi?. 
by  the  condition,  whicli  is  for  the  forbearance  of  a  collateral  thing :  sira.  217. 
iiid  the  Court  ought  to  be  fatisfi^  that  the  plaintiff  had  good  i-  Burr.  574. 
:aufe  of  adion,  othcrwife  they  cannot  give  judgment;  foraltbough  *•  ?""^\7^*' 
a  vcrdift  be  given  for  the  plaintiff,  yet  this  defeft  in  the  replication  **'  *^'    **•  ^'' 
is  matter  of  iubftance,  and  is  not  helped  by  the  ftatute. 

The  Court  being  of  that  opinion,  judgment  was  ftayed. 

Bedel  againft  Lull.  Case  j. 

EJECTMENT,    upon  a  leafe  of  land  made  by  Elizabeth 'Voz^]t3i\n 
^  James.  cjcameiKoni 

The  defendant  pleaded,  that  before  Elizabeth  had  any  thing,  one  before y/.  had 
Martin  James  was  thereof  feifed  in  fee,  and  had  iflue  Henry  James^  tny  thing,  B. 
and  died  feifcd,  and  thereupon  it  defcended  to  Henry  James  as  fon  ^  ^^x^c^ 
ind  heir ;  and  that  Elizabeth  entered,  and  was  feifed  by  abatement,  fr^iJf'J^hJjnJ*-^ 
ind  made  the  leafe  to  the  plaintiff;  and  that  the  defendant  after-  defcended  co  his 
ward,  as  fervant  to  Henry  James^  and  by  hi^  command,  &c.  htir,  and  that 

The  plaintiff,  by  way  of  replication,  confei!eth  the  fcifin  of^'^^^^ 
Martin  James^  and  that  he  being  fo  feifed,  by  his  laft  will  in  writ-  abatcmcot,  a 
ing deviled  the  faid  land  to  Elizabeth  in  fee,  and  afterwards  died;  by  replication 
rcafon  whereof  fhc  entered  by  force  of  the  devife,  and  made  the  leaw  «>nfcirn»g  the 
to  the  plaintiff;  and  traverfeth  without  that,  tliat  £A'««*<^A  [^[^['jJJ'^^^;^^ 
was  feifed  by  abatement  in  manner  and  form,  &c.  •«  ^  ^e.  inVee, 

Upon  this  replication  the  defendant  demurred  ;  and  fhewed  for  "'*^*':^''f '** 
caufc,  that  the  traycrfe  was  not  good.  ^^'"  *?*^*i^- 

'  '  ^  menr,  n  bad. 

And  iT.WAs  ADjuDCEDforthedefendantrforthcplaintiffbythis  Ante,?;, 
replication  needed  not  both  to  confefs  and  avoid,  and  to  traverfeg.c.  Velf.  ici. 
the  abatement;  for  the  plaintiff  made  a  title  to  his  leafe   under  6,' co.  24.  b. 
Elizabeth^  tlie  devifec  of  Martin  Janus^  and  fo  her  entry  legal,  and  Cro.  £liz.  27S. 
not  by  abatement,  as  the  defendfant  fuppofetb  ;  and  then  'to  take 
t  traverfe  over   makes  the  replication  vicious :   for  no  traverfe 
ought  to  be  taken  .but  where  the  thing  traverfed  is  iffuable  ;  and 
the  devifc  here  is  only  the  title  ifluable.. 

It  WAS  ALSO  HELD,  that  thetraverfe  was  not  good,  as  to  the  man-  Form  of  pietd- 
ncr  of  it ;  for  he  Ihould  not  have  traverfed  without  that,  th^t  inj  a  traverfe. 
Elizabeth  was  feifed  by  abatement :  but  it  ought  to  have  been  with- 
out THAT,  that  fhe  did  abate,  &c. 


Trinity 


^  iTrmity  Tefm, 

7.  Jac.  1.   In  the  King's  Bench. 
Sir  Thomas  Fleming,  Knt.  Chief  Jujlicek 
Sir  Edward  Fenner,  Knt 
Sir  Chriftopher  Yelverton,  Knt.  i    «y  yoj  . . 
Sir  David  Williams,  Knt.  ^  ^^      " 

Sir  John  Croke,  Knt. 
Sir  Henry  Hobart,  Knt.  Attorney  Generah 
Sir  Francis  Bacon,  Knt.  Solicitor  General. 

Tu(:hill  ogalnft  Milton. 

^^'^  '•  Trinity  Term,  6.  jfac.  1.    Roll  1 27Z. 

In  (birder,  age-  "f^RROR  of  a  judgment  in  .Sr//?^?/,  in  an  aftion  for  words* 

D^al  allegation  -       - 

thatihepUintifr 

'^i^^'^^U^a!^'  ^^i^Tii'3^^^%  opud  IVard^^^^   Omnium  Sau  Riorum  in  Brijiol^  fpakc  thcfc 


n^aiaiiegaiioifi     M     Whcicas  the  plaintiff  lor  five  years  before  the  firft  of  May, 
that  ihcpUintiff  f     J  «^  «y^^^  j  ^  ^^s  a  draper,  and  exercifcd  the  fame  trade :  that  the 

was  a  tra<Jer  IS.    ._.<3«^  .,,,,        5^.  f>„  .»x.«.^'.        .,- 


rumcicnt.  words  of  the  plaintiff,  viz.   "  '1  hou  art  a  bankrupt."     The  defcii- 

Antc,  163.  dant  pleads  not  guilty  \  and  found  againft  him,  and  judgment  for 
Pbft.  258. 579.  ^Yit  plaintiff. 

Ydiv.  158.  The  First  Error  afligned  was,  That  this  aftion  lay  not, fee- 

c  °'  Ca*'  281*  ^^^^^^  ^^  ^^  "^^  averred  that  upon  the  day  of  the  fpeaking  tlic  plain- 
A^^lc.AbJV^.  tiffwas  a  draper,  but  for  five  years  hdort.^ Sed non  allocatur  \  for  it 
513, 514/        fliall  be  intended  tliat  he  yet  ufctli  that  trade. 

Venire faclai,  SECONDLY,  For  that  thc  Venire  facias  is  awarded  de  IVardj  Om- 
Toft.  307.  fiium  SafiLiorum^  aiul  not  from  any  parifh. — Scd  non  allocatur  ,  for  fo 
Cro.  Car.  365.  is  thc  common  courfe  in  many  counties,  and  they  ufe  not  to  name 
1.  Sk*.  ^26.       ^j^y  T^arilh  ;  and  there  a  ward  is  put  for  a  parilh. 

l.Com.Di5.324.        ^   ^  '^ 

c.*pias  may  ff.  THIRDLY,  That  a  f^i^wi  isawardcdin  this  aftion  for  the  fecond 
fuc  f  om  an  in.  procefs  ;  whcreas  a  capias  lay  not  in  this  a£tion  until  the  ftatute 
irrior  court,  ^f  j^  ^^„^  ^,  c,  g,  whichextcnds  only  to  thofe  in  /Fc^mi»fier^  and 
Port.  261.  ^^^  ^^  corporate  vills. — Sed  non  allocatur  ;  for  it  mayyrell  be  by 
^^*^'..'??"  c    cuftom  in  thofe  vills.    Wherefore  thc  judgment  was  affirmed* 

i.RoU.Ab.  563.  •'      * 

Ld.  Ray.  1543.    Comb.,60.     Dougl.  62. 

Case  2.  Belcher  and  his  Wife  againft  Hudfon. 

Hilary  'term,  6.  Jac,  i.    AV/  I  ji. 

A  proroifc  to  A  SSUMPSIT  ;  for  that  the  defendant  a  (Tumed  to  the  wife  of  thc 
payawomanan -^  plaintiff  in  her  widowhood,  that  if  (he  would  marry  Thcmqf 
annuiiyy/.r  jif^fon^  he  would  pay  to  her  annually,  after  the  death  of  the  faid 
■  'r^ZX^Z.  J^^M.  during  her  life  forty  fhillings  ;  and  alledga  in  fad  that  Ihc 
fidcratlon  that  married  Thomas  Mujon^  and  after  iiis  death  married  the  plaintiff; 
ihc  would  marry  I  nd  for  non-fayment  of  forty' Ihilhngs  annually  after  his  death 
hhn,  cannot  bt   brought  the  aclion. 

ilefejtcd  by  />if  ^  ^       r     r  ct-»  lur    r  r     m      cl- 

reieafe  of  all  ac-      Thc  defendant  pleads  a  rclcafc  from  Thomas  Majon  of  all  anient 

tions  and  dc-     and  demands  which  he  liad  ;  or,  &:c. 

Tcfcndam^-^  for       I^  was  thereupon  demurred,  and,  after  argument  at  the  bar,  aJ- 

It  was  not'in  '  judged  to  bc  HO  plea  ;  for  being  a  promlfe  to  perform  a  payment 

demand  dutini  after  the  death  of  Thomas  jVfufon,  it  was  not  in  demand  during  hii 

kit  lift.  Y\k^  nor  by  any  poflibility  could  ever  be  demanded  by  him. 

Ante,  170. 

Port.   571.         YeW.  156.      f.  Roll.  Ab.  -^^3.      2.  Poll.  A b.  4-7.      Mcor,  522.       1.  BrowDI.  ij* 

Hobart,  ai6.     i.  Silk.  327.    F aim.  99.     SecLd.  Rnm    52a. 
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Tracy  againft  Veal.  Cask  3. 

Hilary  Term^  6.  Jac^  I.    i?^//. 

Wlicreas  Ber-  An  lajon  o« 


A  CTION  ON  THE  CASE  FOR  DECEIT. 

^^  nard  PVcUes  was  the  plaintilPs  Ibrvant  in  the  (  ^^^^^^  ^^  ^^ 

and  had  fixty-five  pounds  of  the  plaintiflfs  money  in  his  cullody  ;  U^rtcr't^i^ 
that  the  defendant,  to  deceive  the  plaintiff  of  the  faid  fixty-tivc  a  perfon  tor 
pounds,  quandam  littram  in  the  name  of  the  plaintiff  procured  to  obraining^hi* 
nc  written,  and  direded  it  to  the  plaintifPa  faid  fervant,and  couu-  [J^/j^j!.**^ 
tcrfeitcd  the  name  of  the  plaintiff  thereto,  and  feaicd  it  qiiaji  with  ferv.wt^ty  ** 
tlic  faid  plaintiff's  fcal,  and  caufed  it  to  be  delivered  to  the  faid  means  of  a 
Btniard  IP'eUesy  affirming  it  to  be  the  plaintiff's  letter,  and  that  he  counterfwt  Jet- 
was  fcnt  therewith  to  him  by  the  plaintiff;  whereupon  he  caafcd  ^^^  *^  ***,- 
the  fame  to  be  read,  and,  upon  reading  thereof,  underftood  f//i^J]^j"^^^^^^ 
m  cadem  ittcrd  conthisifatury  that  th^  plaintiff  had  appointed   the  belfeiewD. 
laid  Bernard  to  pay  and  deliver  to  the  defendant  the  faid  fixty-fivc  p  ^^  «    ^ 
pounds,  to  the  ufc  of  onc72>oOTtf/ Azr/A/,  to  whom  it  was  f«Ppolcd  g^'jj^^'^    *  ^  ' 
by  the  faid  letter  tliat  he  was  indebted  ;  and  affirmed  that  he  was  cro.  kiiz.  794. 
fcrvant  to  the  feid  Thomas  Bartlet^  and  that  he  was  to  receive  the  838. 
faid  fixty-five  pounds  for  his  mafter  ;  by  reafon  whereof  the  faid  ^^«8>^^-  "4. 
Bernard^  giving  credit  to  him,   paid    aini   delivered  to  him  the  \'^^^^  ^^^* 
money ;  tilfi  revtra  the  letter  was  counterfeited,  and  he  never  fcnt  i?Bu?ft*33^. 


124. 
the  defendant,  nor  was  indebted  in  any  fuch  fum,  fefr.  8.  Co.  84. 

The  defendant  pleads  not  guilty ;  and  found  againll  him,  to  his  ^^\^[  i^  ' 
damage  of  one  hundred  and  tive  pounds  :  and  it  was  thcrcuponiwA*/. 
moved  in  arreft  of  judgment,  x.  Bi.  Rep.  4*7, 

First,  That  this  fuppofition,^«ffw^/?m //><'frtw/I'r;^/y>r//,  where 
it  ought  to  be  llterai  (for  it  is  not  poffible  that  one  lett<:r  might 
comprehend  it),  was  not  good. 

Secondly,  That  this  aftion  lies  for  the  fervant,  and  not  for 
the  mailer. 

Thirdly,  That  it  was  not  fhewn  what  was  contained  in  the 
ktter;  for  it  is  only,  that  tlic  fliid  fervant  intclll^cbat  what  was 
therein  written,  and'  that  raiglit  be  his  mifconftruclion. 

But  ALL  THE  Court,  after  fcveral  motions,  held  it  to  be  well 
enough ;  for  the  deceit  and  abufe  is  to  the  mailer,  and  the  lofs  only 
to  him;  wherefore  the  aftion  well  lies  for  him.  And  although  it 
is  not  precifely  fet  down  what  was  in  the  letter,  but  that  mdii^ehat 
luch  matter  was  contained  therein,  which  is  uncertain,  yet  becaufc 
tlie  deceit  is  alledgcd  to  be  in  the  delivery  of  the  couiiteifcit  letter, 
and  affirming  that  he  was  fervant  of  Thcmas  BcotUt^  and  lent  by 
the  plaintiff  to  receive  fudi  a  fum,  as  due  by  him  to  tht  faid 
^3maj  Bartlet  (all  which  was  faJfe,  and  all  which  being  deceit), 
upon  the  whole  matter  the  aftion  well  lies,  and  was  adjudged 
for  the  plaintiff. — And  afterward  a  writ  of  error  beine  thereof 
bf ought,  and  ail  thefc  matters  afligncd  for  error^  tlie  judgment 
notwithftanding  was  affirmed. 


.-^ 


Richard 
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CAjt  4.       llichard  Beedle  againfi  Morris,  Innkeeper  of  DunchurcL 

Trinsty  Term^  7.  ^ac,  i.    Roll  1 53  J. 

A  iraftcr  may  A  CTION  ON  THE  CASE ;  and  declares,  upon  the  com- 
9»i«tam an ac  -^A  j^^q^  cuftom  of  the  realm.  That  in  cominon  inns  the  inn- 
.^1^^^"  keepers  aught  to  keep  the  goods  of  their  gucfts  fafcly,  and  all  othtr 
thii  ciXm  of  g^ods  brought  into  their  inns  under  their  cuftody,  withqut  fub- 
cher€»im»  for  ftraftion !  that  one  fVUFiam  Beedle ^  fervani  to  the  plaintiff,  was 
nency  )o<t  lodged  at  tlie  defendant's  houTe  in  Duncburch ;  and  that  he  having 
while  '»»» ^fc*"*  there  a  bag  with  fixty  pounds  in  money  of  the  pliiintifPs  therein, 
IJSt^'**  *  quidam  malefaehres^lo  the  plaintiff  unknown,  the  faid  bag  of  mo- 
ney in  the  faid  inn  beings  in  default  of  the  defendant  and  hi$  fer- 
Siiklr'  ^o.'  "va'^ts,  took  and  carried  away,  The  defendant  pleads  not  guilty ; 
Ydv?  ilT,  ^nd  found  acainft  him.  It  Was  moved  in  arreft  of  judgment,  and 
Dyer,  1 58.  in    after  afligned  for  error, 

]J^'^  ^     '  First,  That  the  aftion  ought  to  have  t)een  brought  by  the 

1.  Roih^Ahr.  3.  fcrvant,  and  not  fey  the  maftcr ;  for  the  cuftom  of  the  realm  i$ 
Cro.  Car.  38.  only  for  travellers,  and  here  the  mdler  was  not  a  traveller. — ^But 
3a6-  IT  WAS  ADJUDGED,  that  the  mailer  might  well  hate  the  aftioni 

and  tliat  fo  it  had  been  refohed  before  (hefe  times. 

What  ftali  be  SECONDLY,  It  waS  moved.  That  this  cuftom  was  not  well  al- 
•  fufficicnt  A'  led^ed ;  for  there  is  not  any  fuch  cuflom,  that  bona  et  catalla  alt* 
ksation  aCT'inft  quorum  alierum  fubdltorum^  (ifc.  fhould  be  fafely  kept,  unlefs  they 
•ft  innkcfper  on  ^^^^  guefts. — Sed  non  allocatur  ;  for  the  cuftom  is  Yufficiently  al- 
S^  "^^^  ^^    ledged  to  maintain  the  aftion, 

Anre,  224.  S.  C.  Ydv.  162.  DaHf.  S.  Latch*  127.  3.  Mod.  227.  l.Sid.  S45.  6.  Med.  2*3. 
Hob.  x8*   SiJfc.  404. 

jBd?:mcnt"<»f      Thirdly,  It  was  affigncd  for  error.  That  the  judgment  was 

■M/ZrwariW  is  not  well  entered  ;  for  it  ought  to  have  been,  "  quod  caplatur^^  and 

.  ro«Hi  in  ^n  ac-  not  *•/'»  mifericordla,'^  according  to  the  precedents,  Hilary  9.  Hen.  7. 

wSiTi^^he  ^<»''3io-  '^^^  *«  Old  Book  of  Ent.  377.  which  is  Keapias\  for  this 

J^m.  a£lion  comprifeth  m  itfelf  a  contempt  contra  legem^  l^c. — Sedmn 

allocatur ;  for  it  is  not  any  fuch  contempt  for  which  tlie  king  ihall 

have  any  fine,   as  it  is  in  aftions  which  are  contra  pacem  {a) : 

wherefore  it  was  adjudged  for  the  plaintiff.    And  this  judgment 

was  affirmed  in  the  exchequer  chamber*- — 5^^  thisCafi  reported  with 

theft  reafonsy  Coke's  New  Book  of  Entries^  foL  347. 

(a)  See  5.  aod  6.  WIU.  and  Marji  c  ti. — Amci  lUt   Poft,  yfi. 

Ca,,  j,  Taylor  againfl  Markham. 

In  tref^aft  and  JN  an  aAion  of  trefpafs  and  battery,   the  defendant  pleacied, 

^*^' Vt/"*  'J'^*^  ^^»  *^  ^^^  ^^"^^  ^^>  ^^'  ^'**  ^^^^  °^  ^^  reaory  of  -D. 
Tmd^K^^  in  fee ;  and  that  at  the  fame  time  and  place  where  the  trefpafs 
tiJntpi ptet  and  battery  were  fuppofed,  fafr.  corn  was  fevered  from  the  nine 
pf  «'  wilfitr  parts  :  and  for  that  the  plaintiff  would  have  carried  away  his  com, 
paaarf  {mffuh"^  thc  defendant  there  flood  in  defence  thereof,  and  kept  the  plaintiff 
in  defence  pf     from  Carrying  it  away;  fo  as  the  harm  which  the  plaintiff  re- 

Arttp  164*    t.  Cf  VdY.  1^.    8.  Co.  67*    |«4tcb.  118.  HI.    a.  Leon.  103.     x,  Stund*  243^ 

ceived 
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reived  was  of  his  own  wrong,  fefr .     The  plaintiff  replied,  that      Tayio* 
the  trefpafs  and   battery  were   done  Jam  tUl  caufe  alledge^   Uc%       •iMnfi 
Whereupon  the  defendant  demurred  in  law.  arkkam. 

It  was  adjudged  for  the  plaintiff;  for  it  is  not  requifite  in  thi$ 
cafe  for  the  plaintiff  to  anfwer  the  defendant's  title,  becaufe  he 
does  not  by  this  adion:  claim  anything  in  the  land  or  corn,  but 
only  damages  for  the  battery,  which  is  collateral  to  the  title ;  and 
therefore  the  general  replication  is  good  :  but  when  the  plaintiffLd.Rayn1.64pi 
makes  a  title  in  his  declaration  to  any  thing,  and  the  defendant 
pleads  another  thing  againft  it,  the  plaintiff  muft  reply  ^ecially» 
2iid  not  fty^ni  iul  cnufe^  as  it  is  in  14.  Hen.  4.  ajad  10.  Edw,  4. 


c&o.  JAC*  O  Micfaaelmas 


Michaelmas  Term, 

7.  Jac.  I,     In  the  King's  Bench. 
Sir  Thomas  Fleming,  Knt.  Chief  Jujiice. 
Sir  Exlward  Fenner,  Knt.  -> 

iS/rChriftophcr  Yelvertou,  A'/?/.   I   cy  r* 
Sir  David  Williams,  Knt.  \  •/'^^^'^^^ 

Sir  John  Croke,  Knt.  ^ 

Sir  Henry  Hobart,  Knt.  Attorney  General 
iS/r  Francis  Bacon,  Knt.  Solicitor  General. 


Caie  i* 

A  cuftom  of  a 
manor,  that  ef* 


Underhill  againjl  Kelfey. 

trinity  Tirm^  7.  J 9c.  1.  Roll  1274. 
PP  JEdTMENTi  upon  demurrer  (the  plaintiff  claiming  by 
-*-•  leafc  from  IV'tlliam  Cophy)  the  cafe  appeared  to  be.  That 
fbrffei«d"u'*!ef  ^^^^^  Copley,  t\\t  fether  of  ffVlJetm,  was  copyholder  in  fee  of  the 
the  heir  datms  manor  of  Shellwood^  wherein  a  cuftom  was  pleaded,  that  upon  the 
Co  be  admitted  death  of  every  copyholder,  his  heirs  fliould  pay  fuch  a  line  as 
at  ibe  next  Ihould  be  reafonably  afieiTed  ;  and  another  cuftom,  that  if  a  copy- 
coorr,  or  after  bolder  died,  and  his  heir  cometh  not  the  next  court  to  be  admitted, 
1:0*08  made  of  proclamation  Ihall  be  made,  and  if  after  three  proclamations  the 
the  death  of  his  heir  comcs  not  in,  the  lord  (hall  fcizc  it  as  forfoited  ;  and  Ihcwj, 
anceftor,  docs  that  27.  El'iz.  Tljomas  Copley  died,  and  his  death  was  prcfentcd,  and 
not  octend  to  ^]^^^  lydliam  was  his  heir,  and  thereupon  proclamation  made,  tsfc-. 
bqlondTu^^*' ^^^  afterward,  at  two  other  courts,  29.  Eliz.  proclamation  wai 
Ante,  toi.  made,  and  for  not  coming  in  the  lord  feized,  and  let  to  the  lic- 
C  L*  6  fc^dant.  The  plaintiff  Ihcws,  that  ffllliam  Copley,  at  the  time  of 
S.^Co!  oo.a'.**  ^^^  death  of  his  anceftor,  and  at  the  time  of  the  proclamations 
Lite.  440.'  '  made,  was  beyond  the  feas,  and  fo  continued  until  4.  Jac  i.  at 
Godb.  t6S.  which  time  he  returned  ;  and,  having  notice  of  the  death  of  hi! 
I.  L»n.  100.  anceftor,  tendered  his  fine,  and  entered,  and  let  to  the  plaintiff: 
\*.  Mod.  aaV*  whereupon  it  was  demurred.  T  he  fole  queftion  was,  Whether 
Siio.  31*.  his  being  beyond  the  ieas  Ihould  excufc  him  of  the  forfrituief 

».  Salk.  386.     After  argument  at  the  bar,  the  fame  day,   the  Court  delivered 
Carth.  44.        ^jgjj.  opinion. 

I.  Barr,  106.  '  ^_  _,  ,    _  ,    , , 

i.Tcr.Rep.6oo.       WlLLlAMS,   YeLVERTON,    FeNNER,    and    FLEMING,    bcid, 

3.Tcr.Rep.i65.  that  it  was  not  any  forfeiture  againft  the  heir  ;  for  he,  being  be 
'^^'  yond  the  fcas,  Ihiiil  not  be  intended  to  have  cognizance  of  that 

defcent  to  him,  nor  of  the  proclamations  ;  and  therefore  is  cxcu- 
fabje  as  well  as  ii  being  over  tlie  fca  he  Ihall  be  excufed  from  out- 
lawry, from  a  dt:fcciit  which  takes  away  his  entry,  and  from  a  non- 
daini  upon  a  fine  by  the  common  law :  for,  as  Williams  laid, 
he  beir:g  beyond  feas,  it  is  not  in  his  power  to  return  when  he 
will,  and  the  law  will  not  compel  hinl  to  impollibihrics  ;  and  u.z 
lord  is  not  at  any  mifchicf,  but  may  feize  in  the  interim,  and  take 
the  mean  profits,  and  (hall  not  be  refponfible  for  them.  Fii..vT>.G 
faid,  the  cuftom  were  unrcafonable,  if  it  Ihould  bind  pcrlr»/.i  i  j- 
yondfeas;  therefore  the  law  makes  an  exc.ption  there<-i  Aid 
for  thcfe  rcafons  they  held,  that  the  plaintiff  Ihould  recover. 

Ik: 
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ButCROKE,  puifne  Juftke^  held,  the  contrary  ;  for  it  is  qu&fj  z  Undswhili 
condition  annexed  to  his  ellatc,  that  he  fhould  pay  his  fine  after     ^y^'V' 
proclamation  ;  which  not  being  paid,  his  abfence  beyond  fea  Ihall        «'-'*^* 
not  excufe  him»  no  more  than  it  a  feofTment  had  been  upon  con* 
dition  that  tlic  heir  fhould  pay  20I.  within  a  year  after  the  death 
of  his  father  :  although  the  father  dies,  his  heir  being  beyond  fea» 
if  he  pays  it  not  within  the  year,  the  condition  is  broken,  and  hi^ 
being  beyond  fea  Ihall  not  excufe  him^     True  it  is,  xSxiix  jmpo- 
tcntia  and  impojibilitas  in  foine  cafes  may  cxcufc,  but  here  there  is 
not  any  fuch  •  for  he  might  by  letter  of  attorney  pray  to  be  ad- 
mitted.    And  although  it  be  a  mifchicf  to  the  heir,  yet  it  is  a 
greater  inconvenience  to  the  lord,  that  he  by  that  means  (hould 
not  have  his  fervices  during  all  that  time  :  atfo  there  doth  not  any 
caufe  of  his  abfence  appear,  as  in  fcrvice  of  the  king,  or  tlie  like, 
which  pcradvcnture  might  make  a  difference. 

But,  notwithftanding,  by  the  opinion  of  the  four  Juftices,  judg-  Lit.  440* 
mcnt  was  then  forthwith  given,  becaufe  the  leafc  was  determined 
the  fame  day  ;  and  execution  awarded  maintenant.    Fide  Plow.  372, 
4.  Hen<,  7.  c.  24.   and  32.  Hen.  8.  c.  36,  « 

See  9.  Geo.  i.  c.  29.  T.  5* 

Dutton  agalnft  Gervafe  Molineux.  Cah  %. 

TN  an  audita  querela^  the  queftion  was,  Whether  a  purchafer  af-  ^^,^"iw* 
■■'  tcr  an  extent  fued,  and  the  land  delivered,  could  haVe  an  audita  ^J|  ^^,^^f  f^ed, 
querela?  for  none  Ihall  have  it  but  the  party  grieved  ;  and  the  ex-  and  rhc  Und 
tent  being  before  his  time,  he  therefore  ihould  not  have  it.  delivered,  can 

And  Fleming,  Chief  Jujiice,  was  of  tliat  opinion  ;  who  faid,  ^uereiaf 
that  he  was  counfel  in  a  cafe  depending  in  chancery,  and  there  it  Ante,  13.  %$. 
was  much  debated  and  argued  l)efore  the  Judges  (to  whom  the  «79. 
point  of  law  was  referred).  Whether  a  feolfec  might  have  an  au-  ^*''*'  338-  5^6. 
ilita  querela  upon  an  extent  made  before  his  time?  and  the  better  ^^' 
opinion  was,  that  he  could  not ;  but  there  was  not  any  refolution,  i'f  ^''$^''^|^^* 
it  being  ended  by  compromife. — Wherefore,  the  reft  of  thejudges  ,.*sid.  43.  *'* 
being  doubtful,  the  audita  auerela  was  allowed  de  bene  ejfe  \  and  i  Salk.  164. 
appointed  that  there  fhould  be  a  demurrer  theieupou.  Moor,  536.66a,- 

^  1,  Built.  17. 

See  8»  Geo.  I.  €.25.    Poll.  338.  Jones,  90. 

I.  Bulft.  140.    See  I.  Com.  Dig;.  4(7* 

Barwick  againft  Fofter.  Caiej. 

Hilary  Term^  5.  Jac,  I.     Roll 
T\EBT  upon  a  leafe  for  years ;  and  declares  upon  a  Icafe  for  ^^  ^^^J^^ 
twenty  years  by  indenture,  rendering  forty  pounds  per  annum  ^^^l^j  Au!\nt 
^tthe  two  ufual  Fcafts,  viz,  zX  Aftchaelmas  and  Ladr-day^  orwithin'Jhc'^'i^crm\\'r«, 
ten  days  after  every  Feaft  ;  and  becaufe  eighty  pounds,  for  the  rent  ai  Mifhaeimaf 
of  the  two  laft  years  ending  at  Mlchadmai  laft  psft,  was  beliiiid  and  *"**  ^^y  ^*y* 
yet  unpaid,  he  brought  the  aaion.    Upon  ttmi  debet  pleaded,  it  was  ^"^^1^"/^^ 
*ound  for  the  plaintiff;  and  moved  in  arreft  of  judgment,  tliat  the  p^^aft*  anVXJ 
declaration  was  ill ;  for  he  demands  rent  as  due  at  Muhaelmas  laft,  Term  expires  at 
where  it  was  not  due  at  all  until  the  ten  days  determined  :  and  as  AiiVA^/waj,  the 

Aiscafe  was,  the  leafe  ended  upon  Michaelmai-day ;  fo  there  could  ''f  ^  'I'*",^*, 

^  -^  lUtn  due  bcforo 

the  expiration  of  t!»e  ten  day*.— Poil.  253.  310.     Velr.  1^7. 

Qji  not 
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Bav.wicic     not  be  ten  days  ^f tcr  Afichaelmas  during  the  Term,  and  thereby  the 
..^uirji       j.^.,^(  fl^ouid  be  loft. 
F00T1.JC.  ...  ^ 

And  ^^  ILLIAMS  was  of  that  opinion  ;  for  there  is  not  any  rent 
due  until  the  end  of  tlie  tenth  day,  and  there  is  not  any  tenth  day 
at  the  end  of  the  Term  ;  therefore  it  is  lofts 

JO.  Co.  ti;*         Fleming.    If  a  lefiec  for  lilc  make  a  leafe  for  years^  rendering 

i.BrownL  105.  rent  at  Afichaelmas  and  the  Awtotciatlon^  or  within  ten  days  after 

D  ^°^*  *''     every  of  tlie  faid  Feafts  ;  if  he  die  after  Afubaclmas  before  the  ten 

s'/saund!'  166.  ^^Y^  ^^  expired,   it  was  refolved  tliat  the  rent  was  loft  ;  for  it  was 

not  due  until  the  tenth  day,  and  before  tliat  time  he  died;    Alfo 

if  a  man  icfcrvc  rent  in  fuch  manner,   and  die  after  Michaelmas^ 

and  before  the  tenth  day;  tl>is  rent  Ihall  go  to  the  heir,  and  not  to 

the  executor  ;  and  if  a  leffbr,  after  Michaelmas^  and  before  the  tenth 

day,  grant  the  rcverfion,  the  grantee  Ihall  have  the  rent,   and  not 

the   grantor  ;    whereby    afj^ears,  it  is  not  due  until  the  tenth 

day  :  fo  to  demand  it  at  Miihaelmas^  it  is  not  at  the  day  when  by 

the  law  it  is  payable  ;    therefore  the  declaration  is  not  good. 

Croke,  7///7/tv,  to  tl»e  contrary  .  for  the-rcnt  is  refcrvcd,  pay- 
able annually  during  the  Term  RtAf/chac/wa\  and  xh^ Annunciation^ 
or  within  ten  days ;  fo  it  is  ai  the  eleftion  of  the  Icflee  to 
pay  it  at  Michaelmas  or  at  the  tenth  day  after.  And  although  al- 
ways during  the  Term  the  leHee  Ihall  not  be  enforced  to  pay  it  until 
the  tenth  day,  and  it  is  net  deinandable  until  that  time  (for  the 
leflee  hath  eleftion  to  pay  it  upon  cither  of  the  days),  neverthelefs 
the  leflee  may  tender  it  at  the  Feaft,  and  the  leffor  is  bound  to  ac- 
cept thereof;  which  proves  that  it  is  then  due.  Yet  at  the  iaft 
Feaft  of  the  Term  (becaufc  there  are  no  more  ten  days  aftct),  for 
the  neccflity  in  law,  it  is  due  and  payable  at  the  Feaft,  othci-wife 
it  never  fliould  be  due ;  therefore  the  demand  tliereof  as  due  at 
Afubaclmas  is  well  enough. 

Yelverton  delivered  not  any  opinion ;  Fenner  agreed  with 
the  other  two  :  ct  adjournatup  [a). 

(a)  This  cafe  was  moved  again  in  ///-  I^fichaeliitas.  Pofl.  £33.     It  appears,  how- 

lary  Term,  and  aguin  adjourned,  choi'clv  ever,  to  have  'em   ultimately  decided  ifi 

Flcmiku,   Yklvkrton,    and    Choice,  favour  of  the  plaintiff.  PoA.  31  ow 
were  of  opinion  that  the  rent  ^-as  due  at 


Ca$i4.  Bradley  agaiitji  Toder. 

On  a  promifc  ASSUMPSIT',  in  confideration  he  would  marry  fuch  a  one, 
to  pay  fo  much  ./jI  his  coufin,  that  he  would  give  him  a  hundred  pounds ;  and 
marry  ^fuch\  alledges  in  faft,  that  he  married  her  fuch  a  day  and  place  ;  and  al- 
woman,  notice  though  he  requclled  the  defendant  fuch  a  day  and  place  to  pay,  yet 
of  the  marriage  he  had  not  paid. 

Ame,^^2.  x'83!  Upon  non  a//um/>j^t  pleaded,  and  found  for  the  plaintiff,  it  was 
Piy{\.\osl  '  moved  in  arreft  of  judgment,  That  the  declaration  was  not  good ; 
Vclv.  i6i?.  becaufc  it  is  not  alkdged  that  he  gave  notice  of  his  marriage. 
Cro.Eiiz.  64.  ^j^j  uj^on  the  firft  motion  the  wnoLE  Corar  was  of 
i.Roil.Ab.\^6S.  ^^^^^  ^^P^''^^*^»  ^^^  ^  precifc  notice  of  the  marriage  ought  to 
X.  Rul'l.  25+. '  be  given:  and  although  it  is  alledgcd  that  he  "married  the 
3.  B»!/v.  326.  feme,  and  afterwards  at  fuch  a  day  requefted  the  money  (which 
Poph.  164,        implies  the  notice  alledged),   yet  it  is  not   good   in  a  decbi.i- 

I.  Sid.  3^.     5«  Com.  Dig.  54.    Covvp.  125. 

tic:, 
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tion,  which  ought   to  be  certain,  and  is  not  to  be  maintained     Bkaplty 
by  intendment. — But  afterwards  being  moved  again,  upon  a  prece-        '•^-""/^ 
dent  fhewn  of  Morlcy  v,  Hodges^  in  the  exchequer-chamber,  where         "*'^** 
in  this  court  in  the  like  aftion  verbatim^  and  no  notice  alledgcd,  • 

judgment  was  affirmed,  the  Court  refolved  that  it  was  good 
enough  ;  for  it  is  a  neceflkry  intenclment,  that  when  after  marriao^e 
he  requeftcd  the  payment  of  tho  money,  that  notice  was  qivcn  of 
the  marriage.     Wherefore  it  was  adjudged  for  the  plaintiff'. 

Patrickfon  a^^ainjl  Barton.  Casi  5. 

TRESPASS.     The  defendant  juftifies,  for  that  J.  S,  was  fcifed  Default  of  «A-r 

in  fee,  and  let  to  £.  for  years ;  and  lie,  as  fervant  to  B.  juliilies  »« ni«tcr  of 
iwz  damage fefunt . — It  was  thereupon  demurred,  Becaufe  he  gives '^?'''"°'*^y»*"** 
not  any  colour  :  and,  after  argument,  adjudged,  that  for  this  caufe  j*,iu*f^r"    *" 
the  plea  was  not  good,  it  being  fliewn  for  caufe  of  dcmuricr;  other-  Ante,  122. 
wife  not,  for  it  is  but  form  :  and  \  difference  was  taken,  where  the  lo.Co  89.^95. 
defendant  juftifies  as  fervant  to  another  who fe  freehold  it  is,  with-  W.  Raym.ssi. 
outlhcwing  any  title  ;  and  where  he  Ihewsa  title,  as  \x\  this  cafe  is  ^^^^  'A- 
danc.     Vide  2.  £</if,  4.  and  \<^,Hen.%. 


Haywarth  agamji  David,  Case  6. 

A  N  EXECUTOR  brings  debt  upon  an  oMigatjon.   The  defen-  An  executor 
^  dant  pleads  mn  eji  faHum\  and  found  for  him.     The  queiUon  ^»"  ""^  P^5^ 
now  was,  Whether  thephiinrifffhould  pay  cofts  upon  thcnewftatute  ti^n'oMcbt^oa 
of  4.  7^/r.  I.  c.  3.  which  cnafts,  *'  that  in  every  aftion  where  the  a  bond. 
*'  verdift  paifeth  for  the  defendant,  the  plaintiff  fliould  pay  cofts  ?'*  Poft.  350.  36i^ 
—But  IT  WAS  REsoLVKD,  that  this  cale  was  not  within  the  intent  of  vtiv.  ,6?. 
tucftatutc,  he  fuing  in  another's  right,  and  of  matter  which  lay  not  Cro.  tiiz.  69. 
in  his  cognizance ;  therefore  the  law  never  intended  to  give  cofts  503- 
againft  him  :  and  fo  itjs  upon  the  ftatute  of  8.  Kli-z.  c.  2.  where  ^^^'  ^*^-  *9- 
cofts  are  gi\en  in  cafe  the  plaintiff  is  nonfuited,  as  it  was  ruled  in  ',]  vcnr.  9a, 
ont  Ford^s  Cafc\  and  fo  it  was  ruled  here.     And  although  Mank  Huit.  67. 
faid  cofts  had  been  allowed  in  the  like  cafes,  they  appointed  that  Sira.  6S2. 
henceforward  it  Ihould  no  more  be  fo.  *•  ^^-  ^^y* 

Burb.44.    6-  Mod.  93.     2.  Bac.  Ab.  446.  and  ;he  cafes  there  ciicd^     Sayer's  Cofts»94,     3,  Burr,  i^^^* 
^gU2$3. 

Sir  Jerome  Horfey  (igaifjjl  Hagberton,  Casi  7^ 

T^RESPASS.    Upon  demurrer,  the  queftion  was,    Whether  a  a  commoner 
commoner  may  caft  down  and  fill  up  coney-burrows  which  cannot  deiUoy 
were  made  in  the  common  wafte  where  he  was  to  have  common  ?  ^"J^"in"[|,g^* 
T^Aud  this  being  pleaded  in  juftiikatioa,  and  demurrer  thereupon,  common. 
It  was  refolved  and  adjudged,  without  argument,  that  the  com-  Ante,  195. 
J^^oncr  had  not  any  other  intercft  than  to  take  the  common  by  the  ^,  nuift.  n6. 
fctding  there  of  his  cattle,  and  may  not  deftroy  the  conies  nor  2.  Mod.  66. 
cone\ -burrows.     Wherefore,  without  argument^  it  was  adjudged  «•  ^""-  *^*^ 
that  the  pica  was  n^ot  good. 

CIS  *  ^«=^ 
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Caif.  8. 


Bell  cigahijl  Fox  and  Gamble. 


An  aaion  for  /CONSPIRACY  i  for  that  they  falfcly  procured  hlra  to  be  in- 

Pjotfurmg  the'  V>i  di£^ed  of  fuch   a  felony,  ei  in  prifona  daineri  quoufqut  before 

faiAdy  incHacd  ^^^^  Julliccs  Ugitimo  mado  fuit  acquUtatus.    The  defendants  pkadcd 

of  felon),  and  not  guilty  ;   and  it  was  found  againft  them. 

fon^uniii  he  WM  ^^  ""^^^  moved  in  arreft  of  judgment,  Becaufe  it  is  not  allcdgcd 
lawfully  acquit.  QUO d  f Hit  wdc  acqulftatus  ;  for  here  it  doth  not  appear  of  what  thing 
ttd,  is  good,  he  was  acquitted :  and  for  this  purpofe  the  cafe  of  Prickctt  v.  StUei 
without  faying  y^^s  Cited,  wherc  it  was  adjudged,  that  the  declaration  was  ill. 

tpfdt  acfiieiatui,      Xhe  CoijRT  here  was  of  the  fame  opinion  upon  the  firft  mo- 
Ante,  131.        ^Jqj^  .  i^y^  afterwards,  upon  another  motion,  and  view  of  the  writs 
Cro.Car.  a86.  ,jj^  The  Re^ljier  and  in  Katura  Brevium,  where  in  fomc  of  the  writs 
DougT.  i'lc.      ^his  word  inde  is  omitted,  they  held  it  to  be  well  enough  ;  for  it 
2.Ter.Rep.a32.  cannot  be  intended,  when  it  is  aliedged  "that  he  procured  him  to  be 
**  falfely  indi£led,  and  to  be  detained  in  prifon  quoufque  he  was  ac- 
**  quitted,"  that  he  Ihould  be  acquitted  of  any  other  matter  but  of 
that  whereof  he  was  indided ;  and  thereby  fuch  a  necefiary  in- 
tendment may  well-  be  maintained  ;   wherefore  they  would  ad- 
vife  {a). 

{a)  Judgment  wa«  given  for  the  plaintUTby  the  whole  Covrt  after  great  debate^    SeQ 
S.  C.   VlIv.  161.. 


ca5»9.  Poyntz*s  Cafe. 

In  what  manner,  Tj^RROR  to  revcrfc  a  fine  brought  by  Robert  PoyntZj  fon  and  heir 

liV^c^lhra'eof        ^^  ^^''  JohnPoynt%,  levied  by  him  and  his  father,  he  being 

armf.mmV  within  age. 

poItX^^'         The  writ   was  brought  in  Trinity  Term,  returnable   ^ind. 

a.Infi 4^^3.673.  ^'■''*"- 

^^Vxt^ti         ^^^  ^"^"^^^  afligned  wa<?,  That  he  was  within  the  age  of  twent)- 

080.  h.  '^*'    one  years  at  the  time  of  the  fine  levied,  and  yet  is. 

j'fcin/iV***         B"^  l^caufe  he  had  not  proofs  ready  to  infpeft  his  age,  he  was 

1.  And. 25.       continued  without  infpeftion  until  Ciiab,  Mich. ;  and  at  the  fame 

}«endl.  80.         day  propter  pejhm  in  London,  et  locls  zucinis^  the  Term  was  to  be  ad- 

I.  Com.  Dig.    journed  m\i\\  mcnfe  Mich. :  but  in  regard  he'was  to  accomplifh  liis 

r  Com  Dig     ^S^  ^^  twenty-one  ycar<5  upon  the  iSthof  Oeiobcr  the  fame  month, 

168.  which  was  before  the  time  of  the  adjournment,  he  came  at  the  firll 

^B^c  Ab.  112.  day,  when  Justice  CuoKEcamc  to  adjourn,  having  the  king's  writ 

3.BLCom.  332.  of'adjournment  of  the  Term,  and  prayed  in  cafe  of  ncceflity,  bc- 

sup.  J  ouch.  7.  ^-^j.^  ^j^^  ^^'^^  of  adjournment  (houldbe  read,  that  he  would  infpcft 

him,  and  (having  his  proofs  ready  to  teftify  his  nonage)  toexaminc 

them,  and  adjudge  his  age;    wharcupon  he  (at  his  prayer)  in- 

fpedled  him,  and'  examined  the  witnefles    (which  he  cauK^d  to  be 

entered),  and  found  him  within  age. 

But  in  refpcft   he  only  was  there,  and  doubted  alfo  whether 
it  might  be  done  upon  that  day,  having  tlie  writ  of  adjourn- 
ment, 
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mcnt,  he   caufcd   a  rule  to   be  entered  of  this  matter,  with   aAfinglejuHg^ 
Curia  advifare  vult  \  and  then  the  writ  of  adjournment  was  read.  «n^y» »"  *i^i**=  <«' 
And  afterwards  in  full  Term,  all  this  matter  being  fhewn,  and  the  "^^  JJJj  ^"j  ^^ 
ncccffity  of  the  cafe,  it  Was  prayed  that  the  infpeftion  of  his  age  an  infant,  atiei 
might  be  adjudged  to  he  entered  upon  the  firft  day,  when  the  Term  a  writ  0/  ad- 
was  adjourned ;  or  upon  the  laft  Term,  when  tlic  writ  was  return- Jpu^nmeni  dc- 

1  Jivered,  and  be- 

fore it  it  read. 

The  Court  hereupon  much  cjoubtod  what  flipuld  be  done;  for  ^^"J^  59- 
it  was  a  great  mifchicf  to  the  party,  if  it  Ihould  not  be  allowed  ;■*•++• 
and  it  Was   doubted  whether  any'  thing  could  be  done   the  ^^X  cr^^Ct^^lz. 
of  the  adjournment.     Whereupon  they  appointed  tliat  all  this 
matter  of  proceeding  ihould  be  entered  in  the  xo^fccuwdum  I'erita- 
tem  fa^i ;  and  then  they  would  confer  with  all  the  Ju  ft  ices  in 
England  about  it.    But  afterward  the  conufee  made  a  compoiition, 
and  gave  four  hundred  pounds  for  compofitioi^,  and  had  releafe 
of  errors.     Hde  4.  Eduf.20. 

KoTE,  Afterwards  Fleming  faid,that  upon  conference  with  the 
Jullices  it  was  refolved,  that  this  infpcdion  was  good,  notwitli^ 
landing  the  adjournment. 

Some  againjl  Barwidi.  Ca$e  10 

A  CTION  upon  the  cafe  for  a  nufance  ereftcd. — It  was  refolved  Tenants  in 
'^  PER  TOT  AM  CURIAM,   whcrc  a  nufancc  is  made  to  the  land  p<^/«nr»on  muft 
of  two  tenants  in  common,  that  they  fhall  join  in  the  aftion ;  for^f^JJ  for 'a^nut' 
it  is  pcrfonal,  and  concerns  the  profits  of  the  land  ;  and  as  they  fancc  to  their 
ihall  join  in  trefpafs,  fo  they  mall  join  in  this  aftion :  bnt  in  lands.  So  muft 
forging  of  falfe  deeds  they  Ihall  fever  ;  for  that  concerns  the  inheri-  '^^  devifcc  for  a 
tancc  of  the  land  {a).  It  was  also  heljj,  that  for  a  nufance  ereft-  ""edTom'the 
cd  in  the  time  of  the  devifor,-  and  continued  afterwards  (as  this  ^ittxt  of  ihedc- 
cafe  was),  the  devifee  Ihall  join  in  the  aftion  ;  for  the  continuance  vifor. 
thereof  is  as  the  new  ercfling  of  fuch  a  nufance.  Po^t-  373- 

Co.  Lit.  i9)i.  a.     5.  Hen.  4.   i     b.      5.^Co.  lox.a.      i.    Sid.  49.     Cro.  Eliz.  402.    Yclv,  144.  x6l. 
Wk, 4.     x.Com.  Dig.  II.  215.     3.  Bjc.  Abr.  1I7,      Ld.  Ray,  370.  7J3.     4.  Borr,  2141. 

(«)  Keilw.  1x4.  a. 


Gyer  again/}  Ormfted. 


Casi  si. 


ACTION  FOR  WORDS  ;   for  that  he  fpakc  of  the  plaintiff'*  HeUa  tWcf, 
^  hiec  verba:  *•  He  is  a  thief,  ^«^hath  ftolen  my  pear-trees."—  "  f^^f^*''' 
Upon  not  guilty  pleaded,  and  found  for  the  plaintiff,  it  was  moved  <«  Martrwf/* 
inarrcft  of  judgment,  that  the  aftion  lay  not ;    for  it  is  not  al-  being  imhc'co- 
Icdgcd,  that  there  was  any  fpeech  of  the  plaintiff",  nor  immcndo  the  pu'<'>ve.  are 
plaintiff. — Scd  ncn  allocatur ;  for  dc  querente  is  good  enough,  and  >^'0"^^J«» 
implies  it:  alfo,  that  the  words  are  aftionable,  being  in  the  copu-  pT'  "^*  '5^' 
Jativc;  btit  if  it  had  been,  ''for  he  hath  ftolen,"  it  Aiould  be  ,  r;|;;|^^i,.^u 
othcrwifc.     Wherefore  it  was  adjudged  for  the  plaintiff.  70.      '      *  ^  * 

Cro.  Car,  91.    Hob.  331.     i.  Sid.  52.     I.  Com.  Dig.  1 77 ,     4.  Bac.  Abr.  5U.     Ld- B>'y- !^6o. 


0^4  EIvc 


J 
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Caii  lu  Elvc  againft  Sabe. 

In  debt,  on  a    T^EBT  UPON  AN  OBLIGATION.  The  condition  was,  '*  If 

condition  that  -L/  «  f^^^  i^nds  bc  proved,  to  be  parcel  of  the  manor  of  D.  if 

fr^ld^h^^^  then  the  piaintifF  may  enjoy  tlicm  without  interruption  of  the 

plrcci  of  the    "  defendant ;  that  then,  &c." 

ito**!fcc*^a*'lea     "^^^  defendant  pleads,  that  they  Were  not  proved  to  be  pared 

thai'thcywe  of  the  manon 

^STsllS**^     The  plaintiff  thereupon  dcmqrrcd  ;  for  he  ought  to  have  plead- 

An»  rts/      *^»  **^  ^^^y  ^^^^  "^^  parcel  of  the  manor,  fo  as  proof  tliereof 

«'..  *\      might  have  been  made  in  that  aftion. 
2.  KoU.  Abr.        **  ^ 

594-  And  of  that  opinion  was  the  whole  Court  :  wlicrcforc  it 

i.Lttt.665.      was    adjudged    for    the    plaintiff.       Vide    10.   Edw.  4.,  th    ix* 

^*^'^^'^^^'l\.  Rich.  o.  tit.*' Bar:'    t.Co.zi.     Gre^orle's  Cafe. 


Hilary 


Hilary  Term,  *^^ 

8.  Jac.  1.  In  the  King's  Bench. 
^  Thomas  Fleming,  Knt.CbiefJuJlice^ 
Sir  Edward  Fenner,  Krtt. 
iSir  Chriftopher  Yclverton,  K/tt.       ^  fu/llces* 


''    ]j4 


Sir  David  Williams,  Knt. 
Sir  John  Croke,  Knt. 

Sir  Henry  Hobart,  Kni.  Attorney  GeneraU 
Sir  Francis  Bacon,  Knt.  Solicitor  General. 

Barwick  a^dinjl  Fofler*  Cabi  k 

FiiU  Ante,  Pag^.iZ'j. 

THIS  cafe  was  now  moved  again  the  firft  day  of  this  Term,  l^em  rcfcrvcJ 
Fleming   Chief  Jujiice^    Yelverton,    and    Croke  ^^^Micba<imu!'^ 
Puifne  Jufticcy  he(d  that  the  rent  was  due..  or  icn  days 

But  Fleming  doubted  of  the  manner  of  the  aftion ;   for  lac  ^^^''^»  **  *^® 
ouglit  to  declare,  that  it  was  not  paid  the  tenth  day.  the'renrirdue 

Yi^LVERToN  and  Croke  held,  it  was  fapplied  by  the  words  at  ihe  MicUtU 
odhuc  a  retro  cxjftit,  Alfo,  that  in  this  cafe  the  rent  is  due  wit  every  "'^^  '^'^ '<=  ^^* 
A'Lkaelmas,  and  the  leffee  might  tender  it  to  the  perfon  of  the  l^delTfor'uch 
Jelfor,  who  is  bound  to  accept  thereof;  but  he  h:ith  cledion  whc-  rent,  *«  aJ^w  a 
tlier  he  will  pay  it  until  the  tenth  day  be  determined  :  and  if  the  »•  rttro  exijur 
leflbr  relcafe  to  him  all  aftions  and  rents  due  after /K//r>5>W/w<2j,  f"pplyt^c  aver- 
before  the  tenth  day,  this  rent  is  releafcd,  and  the  Iclicc  hath  only  "^^'« ^^^^ »^  was 
cleftion  for  his  eafc  and  benefit.  Kmrday!" 

But  Williams  continued  his  former  opinion,  and  Fenner  Ante,  227. 
inclined  thereunto  ;  wherefore  they  would  furtlicr  advifc.  ^^^'  V^- 

Note,  A  precedent  was  Ihewn  in  Trinity  Term,   34.  EUz^  iJo/Z^-Sj  y^^^-'^7- 
646.  Gierke  "u.  Bovcndctiy  debt  for  rent  ;  and  declares  upon  a  Icafe  L'siownhioc. 
macie,  rendering  rent  zi  Afuhaclmas  and  the  /innwiclatlGn,  or  within  2.  Brownl.iao. 
twelve  days  after  every  of  the  faid  Feafts  ;  and  demands  the  rent 
due  ^xMickaelmas  laft  pail,  and  mcntio^is  not  the  twcltth  day  after  ; 
and  the  plaintiff  had  judgment.     And  it  was  th.cn  fiid,  that  the 
refervation  being  durante  Termlno^X  All cbf'cbnns^  or  within  ten  days, 
this  eleftion  is  determined  at  the  lad  Feall,  hccaufc  the  Term  is  ex- 
pired. 

Procflor  agatfift  Johnfon.  Case  2. 

Hilary  Term,  6.  jfac.  I.     i?://  7CO. 

pRROR  of  a  judgment  in  the  common  pleas,  where  the  cafe  in  what  man- 
was  thus  :     Two  joint-tenants  for  years  of  a  mill,  the  one  ncrdiftin<f^  co- 
grants  all  his  eftate,  and  dies;  the  other  (reciting  the  leife  and  ?'^"'''^^Y*^J^" 
5.ath  of  his  companion,  and  that  he  had  all  by  furvivorihip,  a^  he  l^jarterVui'i'^bc^ 
conceived)  grants  molcndinum  prc^dlcium  to  the  plaintiff,  and  all  his  expounr^cd. 
tftate  therein:  and  covenants  tliat  lie  fhall  quietly  enjoy  it  without  Ante,  43. 
any  aft  by  him,  &c.  and  he  was  obliged  for  the  performance  of  the  ydv.  175. 
covenants,  articles  and  agreements  in  the  faid  indenture.  3.  Lrv.  ^6. 

Debt  was  brought  upon  this  obligation  ,  and  the  breach  afligncd  ^'^V*  J-''^-  5'7- 
was,  that  tlie  other  had  granted  the  moiety  ;  [o  that  he  could  not  ^  co' %c' 

4.  Med.  6^.     Sliep.  Touch.  163.     Term  Rvp.  C.  B,  55, 

enjoy 
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P«ocT#>R     CTijoy  the  whole  mill :  arid  hereupon  it  was  demurred,  and  ad- 

^fmnfi       judged  for  the  then  plaintiff. 

Error  brought,  and  alligned  in  matter  of  law :  for  although  the 
word  "  grant"  implies  a  general  warranty,  yet  the  laft  claufc  of 
the  covenant,  being  "  that  he  Ihall  quietly  enjoy  it  without  any 
•*  aft  by  him,  &c."  expounds  the  firft. 

But  ALL  THE  Court  upon  the  firft  motion  conceived,  that  the 
breach  was  well  afiigned  ;  for  he,  reciting  that  he  had  the  whole 
cftatc,  and  granting  moUnahmm  pradlBum^  it  muft  be  underflood 
and  intended  to  be  the  entire  mill,  which  is  the  grant  and  agree- 
ment to  which  the  oblig?ition  refers  ;  and  the  laft  claufe  cannot 
qualify  it.     But  it  was  adjourned  {a). 

{a    Ir  appears  by  tlic  rep  ^i  t  of  th^s  cafs      the  juda:ment  of  the  common  pleas  wai  un* 
in  y,Ivertofi,  vs  Ji  j  was  counf^l  fur  t'epl.iin-      aninioufly  ailirmed.     Yelv,  175^ 
CJH'  in  error,  that  tD  Eajur  Term,  S.  Jac.  i« 

*^*"  3-  Sraj'key  agcinji  Berton. 

Trinity  Term,   7.  Jac,  I.     Roll 

cuorchwaMeai  PROHIBITION.  The  cafe  was.  Two  churchwardens  fue  in  the 
arc  a  (iorpora.  A  fpiritual  court  for  a  levy  towards  the  reparation  of  their 
^;^/j^'^^*^; church;  and  had  a  fentence  to  recover,  and  cofts  affeffcd.  The 
Tifli  and  if  one  ^"^  rcleafeth,  thc  other  fucs  for  the  cofts,  and  there  this  rclealc 
otthcm  rclcafc  was  pleaded  and  difallowcd  ;  whereupon  he  prays  a  prohibition :  and 
a  debt  due  to  all  this  matter  being  difclofed  in  thc  prohibition^  thc  defendant 
the  -pn*^,  11   thereupon  demurred  in  law. 

will  not  bar  the 

foit  of  hi»  cum-  It  was  now  moved,  that  this  releafc  by  thc  one,  being  in  die 
panion.  pcrfonalty,  Ihould  difcharge  the  entire. 

s.  c.  Yri.  172.  But  it  was  refolved  by  all  the  Court  to  the  contrary;  for 
Cro.  Eiix.  145.  churchwardens  have  nothing  but  to  thc  ufe  of  their  parifli,  and 
1 1?  Hco  4.  tl^erefore  the  corporation  confifts  in  the  churchwardens  ;  and  thc 
pl.  ri.  '  one  folely  cannot  releafe,  nor  give  away  the  goods  of  thc  church; 
1.  Kdl.  Rep.  and  the  cofts  are  in  the  fame  nature,  which  the  one  without  thc 
57-  other  cannot  difcharge.    Kide  1 1.  Heft,  4.  pL  2.    37.  Hen,  6.  pL  30. 

Srr^"'  r^     ^'  ^^^^**  ^'  Pj'  ^'  and  of  that  opinion  was  all  the  Court  here, 
S^^Com!  D^g*    Wherefore  it  was  adjudged  for  the  defendant 
t'jz,     5.  Mod.  65.     12.  Mod.  891.     Salk.  115.    Ld.  Raym.  73. 

CAst4.  Dalby  agairift  Cooke. 

Mi.badlmasTerm,  I^J&c  I.     Roll 
To  iT)  n/r^mpjit    A  SSUMPSIT;  fuppofing  that  fuch  a  day  4.  J^r.  1.  upon  an 
Mw^u/i^'^rrth  account  betwixt  them,  the  defendant  was  found  in  arrears  in 

'id^Mi^nmly  ^uch  a  fum,  and  airumcd  to  pay,  &c. 

plc^d  a  bond  m      -y^^^^  defcnda*.u  pleads,  that  fuch  a  day  A.  Jac,  i.  they  accounted, 
xrl^^]^^^   and  then  he  was  found  in  arrears  fach  a  fum  as  the  plaintiff  fup- 
time  of  fcriiing  poi'ed;  and  that  the  f^me  day  he  made  an  obligation  for  the  pay- 
the  account,      mcnt  thereof:  and  traverfcth!  that  at  any  other  day,  after  the  obli- 
Anic,  3v  6^-    gation  made,  they  accounted  together,  prout,  bfc. 
S  c^^'buIV*      ^^  ^^'^^  thereupon  demurred,    for  that  the  account  (which  is 
16.     '     "  ^    <^^^^f^  of  ^^^^  afjimpjit)  is  not  travcrfablc,   nor  die  time;  for  it  is 
cift.  199.        but  an  inducement  and  conveyance  to  the  aftion. 
Cr.\  Car. 415.        i'hk  Co!trt  hcld,  that  the  account,  which  was  the  ground  of 
f' jont'^,*  T  i;«.   ^-^^^  prnmife,  ^vas  well  travel  fdble.     Wherefore  it  was  adjudged 
Cro.  1 1 2.  id    for  tilt  fiefcndant. 
Mod.  ?i4.     Cjwi).  47.  341  •  / 

Memorandum, 
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Memorandum.  9^"  s« 

THIS  Term  Edward  BromUy,  one  of  the  benchers  of  the  Inner  Bromley  created 
TempUj  was  cleftcd,  and  made  a  Serjeant,  by  writ  direftcd  to  *  B*ronof  ihe 
him  the  vacation  before ;  and  the  next  day  after  was  made  one  of  «<^»««"* 
the  Barons  of  the  exchequer. 

Wefton  again/t  Dyke.  «^^"  ^• 

Trinity  Term,  7.  Jac,  i.  JieJi  i  141. 
ASSUMPSIT.     Whereas  the  plaintiff,  on  the   soth  of  ^/r/7,  in  an  aflion  oa 
•^  6.  Jac.  I.  bought  of  the  defenciant  a  parcel  of  gum,  contain-  *  P^omifttod^ 
ing  twenty -eight  hundredweight,  at  the  rate  of  3I.  8s.  the  hundred  ,l][^^*of|^o5« 
weight,  which  was  good  and  merchandizeable  ;  and  bad  fatisiied  tbea\m  tbefca, 
the  defendant  for  it  in  linen  called  white  holland,  at  the  rate  of  they  being  as 
IS.  4d.  the  cU ;  and  whereas  the  fame  day  there  was  a  communi-  ^*[*?^'*^^,1*^ 
cation  betwixt  the  plaintiff  and  defendant  concerning  ario^^cr  J^*j^^^^  ^^^ 
parcel  of  gum  of  the  defendants,  which  he  affirmed  to  be  upon  the  fore  delivered, 
lea,  and  was  to  come  to  London  in  May  foUowingt  and  which  he  the  dtcUration 
affirmed  was  a&  good  as  the  other  which  the  plaintiff  had  bought ;  »"ott  ftaic  that 
and  the  plaintiff  thereupon  promifed  to  the  defendant,  that  if  the  ^^roo^y<^ 

J- •  I  I     r  J- J  *  1  1  111         1      which  the  ac- 

laid  parcel  of  gum  did  not  exceed   twenty  hundred  weight,   he  jj^^  .^  bought 
would,  within  four  months  after  the  delivery  c  t  tiie  faid  parcel  of  were  the  ftme 
gum  to  NatbanicI  (brother  of  the  plaintiff),  deliver  to  the  defen-  goods  as  were 
dant  fo  much  holland,  according  to  the  faid  rate  of  is,  4d.  the  ell,  "P*^"  ^^  ^*^ 
as  the  faid  gum  Ihould  amount  to,  after  the  rate  of  3I.  8s.  the  hun-  Savii,  38, 91. 
dred  weight ;  that  the  defendant  in  confidiration€  Indt  affumcd  to  the  ^"dg.  45. 
faid  Kathamel  (the  plaintiff's  brother)  the  faid  parcel  of  gum  when 
it  Ihould  come  to  the  port  of  Lomlcn,  fo  as  it  exceeded  not  twenty 
hundred  weight,  and  Ihould  be  as  good  as  the  firft  was ;  and  al- 
ledgcd  in  fad,  that  the  defendant,  not  regarding  his  promife,  the 
3111  May^  6.  Jac,  I.  delivered  to  the  faid  Natkariiely  to  the  ufe  of 
ttie  plaintiff,   eight  bags  of  gum,  containing  eighteen  hundred 
weight,  of  ill  and  not  merchandizeable  gum,  nor  fo  good  as  the 
former,  although  the  plaintiff  had  delivered  to  him  fo  much  of  the 
quantity  of  cloth,  according  to  the  rate  afore  faid,  in  fatisfaftion 
liicrcof,  &c. 

The  defendant  pleaded  non  ajfumpjit;  and  found  againft  him,  and 
judgment  for  the  plaintiff. 

Error  thereof  was  now  brought  ir^  the  exchequer-chamber,  and 
afligncd  that  this  declaration  was  not  good,  Bccaufe  it  is  not  aver- 
red that  the  parcel  of  gum  which  he  delivered  was  the  fame  gum 
^iiich  was  upon  the  lea,  nor  that  this  quantity  came  to  the  port 
otLsndon^  nor  tliat  it  did  not  exceed  twenty  hundred  weight ;  for 
it  it  were  another  parcel  of  gum,  it  were  not  within  this  promife  : 
aridakhough  it  were  ill,  and  not  merchandizeable,  that  is  not  ma- 
terial, it  not  being  within  the  promife,  and  it  was  his  folly  to  ac- 
ccpt  thereof;  and  it  (hall  not  be  aided  by  any  intendment. 

All  the  Judges  and  Barons  were  of  that  opinion:  where- 
frrc  it  was  reverb. 


Molineux 
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Case  7.  MoHneux  againjl  Molineux. 

jf  the  Court  p^RROR  of  a  judgment  given  in  the  common  pleas,  in  an  afliorx 
^lut^^^  of  debt  brought  upon  au  obligation,  againft  AJolitieuxy  as  heir 

Term,  u  i*  a  to  his  father. 

difconiinuancc       fhe  defendant  pleaded  r'teni  per  difcent  but  fifteen  acres  in  D.  in 

^J^'e.!]/^    ,  the  county  of  C. 

iS.LIiz.c.  16.  / 

dcea  not  amend,      The  plainlifF  replies,   that  the  defendant  had  more   lands  by 
except  the jndg-  Jcfcent,  vix.  fifteen  acres  in  S. 

upon  the  ner*        They  Were  at  ifluc  thereupon  ;  and  found  for  the  defendant,  that 
diei.  he  had  nothing  by  defcent  in  S. ;  fo  die  plaintiff  had  judgment  to 

j\ntc,  ail.       have  execution  of  the  fifteen  acres  in  D. 

,  jj  ^g  '  Upon  this  judgment  the  defendant  brought  his  writ  of  error ; 

8tra?i36!'i39.  ^^^  afligncd  for  error  a  difconiinuancc  in  the  record  of  the  plea 

>.  Hawk.  P.  c.  from  Eajhr  Terra  to  Michdclmas  Term  following.     The  qucftion 

4H«  was,  Whether  this  were  holpcn  by  the  ftatute  of  18.  El'tx,  c.  16. 

being  after  verdift  ? 

And  IT  WAS  ADJUDGED  to  be  error,  and  out  of  the  ftatute, 
bccaufc  the  judgment  was  not  grounded  upon  the  vcrdift,  but 
upon  the  defendant's  confefiion  of  aflets  only  ;  and  theverdift  was 
only  to  make  the  defendant's  confeffion  the  ftronger :  and  the 
ftatute  of  18.  £&.  c.  16.  is  to  be  intended,  when  the  trial  by  ver- 
diiS  is  the  occafion  and  caufc  of  the  judgment:  and  the  judgment 
was  rcvcrfed. 

casi  8.  Lcc  agauijl  Atkinfon  and  Brooks. 

|f  a  pcrfon  hire 
a  hnric  for  a 

go'^in  pamcu- ^"S>  ^^^J  cvil-intreating  him,    to  .his  damage   of  one"  tlioufand 

fir  place,  the       pOUnds. 

vw-ner cannot         -Y\\^  defendants,  as  to  the  force  and  arms,  pleaded  not  guilty; 
jua.fy  reti»k.ng  ^^^  ^^       ^^^^  refidue,  Atk'mfon  pleaded,   that  at  the  time  wherein, 

the  hone  vio-  /•/•,'         ^  .-    tr  1  rr  ir  a       c 

knrly  wiihin     ^c«  ^^  ^vavcjimiy   \\\  the  countv  ot  Ar/7/,   he  was  potiellcd   of  a 

the  lim?-,  al-     gclding,  and  that  the  plaintiff  then  came  to  him  to  hire  the  gelding 

t!!ou:^h  the  h-rer  for  four  ihilllngs  for  two  days,  to  ride  from  Grave  fend  to  Katlddy 

w^m  ^Kc"      *"  ^'*^  ^^'^^'-^  county,  and  from  thence  back  to  Cravcfcnd  in  that 

yw  ^T^'      ^^"^^* '  '^^^^  ^^'^^  ^*^'^  defendant  Aiki^fon^  for  theconfidcration  afore- 

-An*Ccm!^u.  ^^'^^'  ^^  ^^^"  ^^^^'  ^^'^^'^  ^^^^^  ^^^^  g^'^^ij'^g  ^^  ^^^  plaintiff,  who  took 

x.iiawk.  i».c.  and  roJ.e  rpon  him  for  the  fpacc  of  a  mile  towards  Kettlched  2.ioTC' 

i74-  fuivl,   and,   intending  to  deceive  the  defendant  of  the  faid  gelding, 

went  oiit  of  liis  w:iy  to  B,   and   rode  towards  London 'y   by  reafoa 

whereof  y///t-.';//c//  in  hir.  own  right,  and  the  other  defendant  as  his 

ft.  rvant,  came  to  tlic  plaintiff,  and  required  him  to  deliver  the  geKl- 

ivj^  ;  which  he  refiifing  to  do,    j^tkinfcn  in  his  own   right,  and^ 

Lrccks  as  his  fers-nnt,  and  by  h'ls  conunand,   to  re-poflefs  himfclf 

,  o^  the  pv.vMing;,  Ir.id  hands  upon  the  plaintiff,  and  took  him  from 

liorfv'back,  and  would  have  taken   the  gelding  from  him;  which 

occHlinncd  the  plair.tiiFhv  force  and  arms  to  allault  the  defendant, 

and  hv  firong  hands  to  keep  the  padding;  whereupon  the  defendant 

did  maintain  i.is  poCcirion  of  liim  againil  the  plaintiff,  as  it  lawful 

Viib  for  lum  to  do  y  a.n;l  if  any  canvige  happened  thereby  to  him,  it 


A  CTION   of  battery  brought  in   Londw^   for  aflaulting  th6 
•^^  plaintiff  in  fuch  a  parifli  and  ward,  and  for  beating,  wound- 
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was  ^/<r  fon  tort  demffne :  and  tr  averseth,  that  he  was  liot  guilty         Lee 
in  London  or  any  where  elfe  out  of  Kott.  i^c,  .  *i<*i»A 

^  Atkinson 

The  plaintiff  demurred  :  and  it  was  adjudged  for  the  plain-  -^1^^%.%. 
tiff;  for  the  battery  is  confeffcd,  and  that  it  arofc  from  the  milbe- 
haviour  of  the  defendants  :  for  their  plea  in  bar  faith,  that  the 
plaintiff  had  hired  the  gelding  for  two  days,  ani  that  they  in  that 
time  difturbed  the  plaintiff  of  his  poffeflion  of  the  faid  horfc,  and 
thruft  him  off  his  back,  which  was  not  lawful  for  them  to  do  ;  for 
whatever  the  intent  of  the  plaintiff  was,  either  of  cozening  the  de- 
fendant Atiinfon  of  his  gelding,  or  of  riding  him  to  any  other  place 
diaii  was  agreed  upon^  the  defendants  cannot  juftify  the  feizing 
and  taking  Away  the  gelding  from  the  plaintiff  within  the  time  for 
which  he  hired  him  ;  for  during  that  he  had  a  fpccial  property 
in  him  againft  all  men  :  and  in  cafe  the  plaintiff  had  milufed  the 
faid  horfe,  the  defendant  Athnfm  might  have  brought  his  aftiou 
pf  the  cafe  againil  him. 


Elfttr 


"3*  fiafter  Term. 

8.  Jac.  1.     In  the  King's  Bench. 

Sir  Thomas  Fleming,  Knt.  Chief  Jujiice. 

Sir  Edwgrd  Feniier,  Knt.  -% 

jS/>  Chriftopher  Yclverton,  Knt.  {^a- 

Sir  David  Williams,  Knt.  \  -Z^'^^^- 

Sir  John  Croke,  Knt.  J 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  Francis  Bacon,  Knt.  Solicitor  General. 


Caw  I.      The  Lx)rd  Rich  againji  Richard  Frank,  Adminiftrator  of 

Thomas  Frank. 
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An  aftion  V   ^EBT  for  fifty-onc  pounds  one  fhilling  and  threepence  rent, 

Agiinii  an  exe-  I  1  quas  ei  debet  et  mjujie  dtthiet^  upon  a  Jeafe  made  to  the  in- 
cytorforaduty  M^^  tcftatcofthc  mzTiOT  of  Hatfie/d  Broad-oke,  and  fuppofing 
^^*to  the  ^^^  ^^^  ^°  ^^  ^^^  ^^^^^  ^^^  ^^^^^  ot  the  inteftatc.  The  defendant 
tieatbof  the  pleaded  non  debet ;  and  it  was  found  againft  him.  It  was  now 
teftator,  may  movcd  in  arreft  of  judgment,  that  tliis  adtion  ought  to  have  been 
be  in  rhe  dtha  brought  in  tlic  dctinet,  and  not  in  the  debet  et  detinet^  becaufe  he  is 
Poft'^Tx  <  6  charged  ^s  executor,  and  not  for  his  own  debt  {a), — But  it  was  ad- 
•  4J  •  54  •  tyjg^  that  the  adlion  was  well  brought. 

l.RolJ.Ab.6o3,         **  ** 

5.Co.3t.    Cro.Car.2z5.     Cro.EIiz.711.     I. Sid. 266.    I. Mod.  185.  Dyer, Si.inmarg.    t.BuUt23. 

Alien,  34.    Ld.  Ray.  X546« 

(a)  See  Poft.  546.  in  irciii. 

Case  2. 

If  litic  tocom.  Broxholme  againJl  Sir  John  Thorold. 

moll  be  pleaded  "p  EPLEVIN.     Tlie  defendant  avows  for  damage  fefant^  as  in  his 

IT  ^\  *^it*mqft  freehold  in  Coringam.     The  plaintiff  Ihews,  that  he  is  feifcd 

apporr^in^siiat  ^^  ^  meffuagc  and  fourteen  acres  of  laJid,  and  that  he  and  all  tbofc 

Tia  the  land  lies,  whofe  eftate  itwas,  &c.  have  had  common  in  the  place  where,  &c. 

S  C  YcW         ^'^  times  of  the  year,  tanquam  eld.  wfcJjuagiQ  et  terr.  fteefant.     Ifluc 

Co.  UulviV,  being  taken  thereupon,  and  found  for  the  plaintiff,   it  was  now 

1.  Saund.  346.  moved  in  arreft  of  judjrment,  tliat  this  bar  to  the  avowry  was  not 

*   good,  becaufe  he  doth  not  (hew  in  what  vill  the  meffuagc  and  land 

is  whereto  he  claims  the  common. — The  whole  Court  was  of 

that  opinion  ;  and  although  it  be  after  verdift,  yet  it  is  a  jeofail :  and 

it  was  ordered  that  the  party  Ihould  replead. 

See  II.  Geo.  2.  c.  19.  f.  22. 

Watfon 


Eafter  Term,  8.  Jac.  i.    In  B.  R.  and  C.  S.  239 

Watfon  agalnjl  Thorpe  and  his  Wife.  Cah  3. 

TN  battery.    The  hufband  juftifies  ;  for  that  the  plalntifFaf-  In  battery  a- 

^  faulted  his  wife,  in  aid  of  whom,  &c.     The  wife  by  herfelf  pleads  Ka>nft  huAand 

andjuftifies  '' de  fonajlaultdemefnfr  The  plaintiff  faith,  '^^^i/z/W/j '".^  ^''^^>'*>« 
*i  /■   ■         .      -       Cr  1'  /-*    »  1  1     -I    •/»-  r         I    r       ^i_     wife  cannot 

*'  fua  propria^  abjque  tali  cauja  \     and  botli  iflues    found   tor  the  pj^j^^  ^  ^p^^^ 

plaintiff,  and  damages  entirely  given  :  and  now  allcdged  in  arreft  plea. 

of  judgment,  that  the  trial  was  ill,  for  the  wife  by  herfelf  cannot  Ante,  g. 

plead;  and  the  damages  being  entirely  aflcflcd,  all  was  ill.— The  Po^-^^S. 

Court  was  of  that  opinion  ;  and  awarded  that  they  (hould  re- Cro.  Car.  417. 

pJcad.  594- 

^  ^  YeW.  210. 

B.  R*  H.  1 01.    ^Antfr.  227.    Ld.  Ray.  62« 

Cuningham  againfi  Hugh  Hare.  Case  4. 

In  the  Exchequer^Cbajnher. 

pRROR  of  a  judgment  in  the  king's  bench  ;  where  in  debt  upon  Kvenirefadat 
^  an  obligation  the  condition  was,  If  fuch  a  one  appeared  in  «"*>  ^  awarded 
the  king's  bench  the  next  Term  following  and  put  in  good  bail,  *®*  '*'^^' 
at  the  fuitof  the  faid  Hugh  Hare^  that  then,  &c.     He  pleads,  thati.R«U.Ab.6if, 
the  Term  was  adjourned  to  the  caftle  oi  Hart  ford ^  and  that  he  there  ^o*  Lit.  ia.5.  b. 
put  in  good  bail.    The  ifluc  was,  that  he  did  not  put  in  good  bail ;  "°^'  ^^* 
and  found  for  the  plaintiff,  and  judgment  for  him :  and  now  error  ^'    ^'  *^* 
affigned,  Becaufe  the  venire  facias  vf^a  de  vicineto'de  Hartford^  where 
it  ought  to  have  been  de  cajfrode  Hartford. — And  this  was  held  to  be 
a  manifcfl  error  by  all  the  Judges  and  Barons ;  for  cajlrum  Hart- 
ford, is  a  diftinft  name  of  a  place,  as  manerium  de  D. :  and  it  is  not 
like  to  what  was  objefted,  that  where  a  thing  is  alledged  to  be 
(lone  at  the  capital  meflunge  of  D.  there  the  veKue  fliall  be  of  D. 
for  that  is  intended  to  be  all  one  with  the  vill ;  but  caftrum  Hart- 
furd.  is  intended  a  dillinft  place  by  itfelf :  and  fo  it  was  faid  were 
all  tlie  precedents,  where  things  arc  alledged  to  be  done  apudcajlmtn 
Ebir,  apud  cajh um  Kot-wic,  there  the  venues  are  de  cajiro. 

See  4.  &  5.  Ann.   c.  i6. 

Another  Error  affigned  was,  Becaufe  it  appears  upon  the  A  verdi^^ en. 
record  that  the  verdift  was  given  by  thirteen  jurors,  and  was  fo  «<^«*  ^o  have 
entered  on  the  record  :  but  becaufe  it  was  only  the  cntr v  of  the  ^^^  5»^^"  ^^ 
clerk  of  the  afTifc,  and  by  the  writ  oU,Jhingas  (which  is  the  war-  jjlly^'^^i^^nd. 
rant  of  the  record,  and  whtrehi  all  the  jurors  arc  fworn),  it  appears  cd  by  the  dij^ 
that  twelve  only  were  fwom  ;  the  other  being  but  a  mifpriiion,  it  m^^j'. 
vas  awarded  to  be  amended.  Cowp.  407. 

And  it  was  here  held,  that  an  amendment  may  be  as  well  here  as  A  court  terror 
in  ticking's  bench,  before  the  record  be  removed  [a),  may  amend  a 

record  before  iff 
rcinovi!.     Cowp.  41 5.. 841 .    Dousl.  115    135.330. 

(«)  See  5.  Geo.  i.  c,  13. 


Ralph 


t4v>  tafter  Term,  8.  Jac.  i.    tn  6.  R. 

^*»''  5-  kalph  Lord  Ewre  againft  Strickland. 

Ea/ierTerm,  'J-Jac.  i.     Roll  £h&r. 
txt'Z^^\  pOVENANTi     Whereas  que<yi  £/;2w^rti&  was  fclfed  lA  fee  of 
pwftHTby  the*  ^'^®  capital-houfc  and  iite  of  the  itianor  o(  TarcJihQrpCj  and  of 

addition  of  the  laiids  thereto  appertaining ;  and  by  her  letters  patents,  dated 
km^bi  \%  gooH,  the  fifth  of  December^  in  the  tvVenty-ninth  year  of  her  reign,  under 
•hhousn  in  f»d  y^g  gj-gj^^.  fg^j^  dcmifed  them  to  the  defendant  Shnklaml  for  twenty- 
i*JIi'**^^*  one  years;  and  the  forefaid  Strickland^  his  executoi^  and  aifigus, 
**'>!*.  *199«  yt^vc  thereby  tied  to  repair  from  time  to  time  the  faid  houfes  and 
fences,  and  to  leave  them  fufficiently  "repaired  at  the  end  of  the 
i.'^Bglit.  ii!*  ^^^^  term';  and  that  the  faid  queen,  in  the  44th  year  of  her  reign, 
Lit.  Rep.  18J.  by  her  letters  patents  under  the  great  feal  grantcj  tlic  reverfion  to 
197-  Barrel  and   /illen  and  their  heirs,    who  by  indenture  (enrolled  in 

W.jonct,  115.  chancery  within  fix  months,  and  fhewn  in  court)  by  their  faid 
Cro.  C4r.  174.  ^^^^^  Q^  ^g  Qj^g  part,  and  the  forefaid  Ralph  Lord  Ewrt^  by  the 
Hob.  129.  nzxnc  of  Ralph  Ewrt\  knight y  Lord  Ewr:^  of  the  other  part,  bar- 
11.  Mod.  185.  gained  and  fold  the  reverfion  to  the  faid  Ralph  Lord  Ewre^  the 
'•^z*  plaintiff,  &c. ;  and  for  not  repairing  the  faid  houfes  the  a&ion  was 

Xl\k^  ^'       Drought.     The  defendant  pleaded,  that  at  the  time  of  the  bargain 
La.RVy/106.    ^^^  ^*®  ^^^  ^^^^  Ralph  Lord  Ewre  was  not  knight,   nor  known 
304,     '      '    by  the  nanie  of  Ralph  Ewre^  knight^    Lord  Ewre,    Et  hoc,   6i^j. 
i.TerJRep.z4o.  — Whereupon  it  was  demurred  ;  and  refolved  as  to  the  plea  in  bar, 
that  a  bargain  and  fale  made  to  one  by  the  name  of  knight  who  is 
not  knight,  is  good  enough ;  for  a  conveyance  fliall  not  be  avoided 
for  fuch  caufes,  cfpecially  when  he  is  before  fufficiently  defcribed 
by  the  name  of  Ralph  Lord  Ewre,  which  is  a  greater  dignity. 
Covfcnwt  liei         J^  ^35  ^I^^,^  rfioved,  that  this  being  by  the  queen's  patent,  whert- 
cirihc^idne*^**   '•"  ^^  '^^^^  ^^^^^  only,  and  not  made  by  him.  Whether  that  claul'e 
patent,  thouKh    ^^^  ^'^^^  repairing  fhould  be  taken  and  interpreted  as  a  covenant  011 
he  did  not  feal    the  leffee's  part  to  bind  him  and  his  affigns  ?— And  refolved  that  it 
any  counterpart,  fhduld  ;    for  when    he  takes  by  the  patent,  he  confents  to  all 
Vod.  522.        things  therein  :  and  Ihe  words  in  that  claufe  or  fentence,  for  the 
k.RoiKAb.^iy.  keeping  and  leaving  the  houfes  and  fences  in  reparation,  are  aj 
'•  ^^]^l'  *2*     fpokcn  bv  him  ;  and  it  is  a  covenant  which  runs  with  tlie  land. 

Co.  Lit.  231.  a.  i.RoU.  Rep.  63.     a.  Lev.  74.     i.  Lut.  305.    a.  Wilf.  430.     Salk.  197.    Dou^.463^ 

Anaffigneein        j{i\i  although  the  bargainee  was  not  named  affignee  in  thedc- 

covenam  need  ^laration,  vet  it  is  good  enough.  Wherefore  it  was  adjudged  for 
not  name  him-    ^1        •   .      ./i*  °  -  jo 

rdf  aOignee        ^^^  plamtlft. 

%irh<re  he  rtiews  a  legal  aflii?nment.  I9.  Hen.  6.  pi.  65.  Cro.  EII2.  823,  535.  5.  Com.  Dig.  232. 
Dougl.  764.        t   'iercn  Rep.  671. 

ca«  6.  gjj.  Thomas  Beamond  agaittji  Sir  Henry  Haftings. 

Michaelmas  Term,  7.  Jac,  1.     Roll        • 

In  (lander.  If  the  A  CTION  FOR  WORDS.  Whereas  he  was  jufticc  of  peaccof 
fpeaking  be  aU  XX  ^jj^  county  of  Lcictfler  for  divers  years,  that  the  defendant 
^;tftZTs!{  ^Pa^^  ^l^<^f^  ^'o^'^s  ^*'  ^^^^  plaintiff,  being  a  jutlice  of  peace,  f/s. 
is'Vuffic.ciu',  *'  He  (prafattm  qtterentem  hinuendo)  for  malice  and  fpleen  did  manv 
without  an  ex-  «'  timcs  wrcft  the  law,  and  pervert  jufticc  to  fcrvc  his  own  turn. ' 

{»refs  cnlioqh  ium*  'J' hc 

*0lt  673* 


E^cf  Ternii  8.  Jrlc.  i;     Iri B; R.  and  C.S.  24« 

The  defendant  pleaded  not  guilty  ;  and  it  was  found  againft  hitti,     Biamomo 
and  damages  taxed  to  two  hundred  marks :  ?.nd  now  moved  in       «»^*'W^ 
arrcft  of  judgihent^  that  it  is  not  certainly  alledgcd  that  the  words      '^"•*'^^"' 
were  fpoken  of  the  plaihtiff ;  for  he  doth  not  Ihew  tliat  the  defen-  i.tev.  tij. 
(lant  had  communication  with  any   other  of  the  plaintiff,  or  that  iSo. 
it  was  about  execution  of  his  office  :  and  then  the  words  being,  ^*y-  *7« 
'*  he  did,  &c."  n9n  covjlat  whether.lhey  were  fpoken  of  the  plaintitt,  **  ^\^^\%^ 
cr  that  thofe  who  ftood  by  knew  they  were  fpoken  of  the  plaintiff ;  4.  Bac.Ab!490^ 
and  then,  although  the  plaintiff  now  alledgcth  that  the  words^were  505. 
Ipokcn  of  him  (for  he  laith  de  prafato  Thoma  dixit^  i^c.  yet  nou  ^"*«  ^9^* 
(hj^at  that  the  Itanders  by,  at  the*  time  of  the  words  fpoken,'  knew  ^'  ^*y-*4»7« 
or  intetided  them  to  be  fpoken  of  the  plaintiff,  otherwifethe  aflion 
lies  not;  and  the  plaintiff's  averment  Ind  imiu^ndo  will  not  ferve, 
Fide^  Co.  I  J, 

SEcosuhYi  Bccaufc  he  doth  not  fay,  that  after  he  wis  juftice  of  Slander  fpoiccii 
.peace  hfc  wrcftcd  the  law,  &c, ;  but  only,  that  '*  he  didtmny  times  '{^^^^^^J^^^ 
**  wreft  the  lawj  &c."  which  is  in  time  paft,  and  might  be  long 
before.  Ante,  131. 

Foil.  674.  62  s* 

ScdnoH  altbcantur:  for  as  to  the  firft,  the  declaration  being,  that  Cro,  Car.  317. 
the  defendant  de  prdfato  ThoM a  dixiti  &c.  it  isl  the  ufual  courfe, 
and  a  fufficient  avcrraenti 

To  the  fccond,  they  (hall  be  intended  to  be  fpoken  ii^the  worft 
part,  and  in  fcandal  of  him  in  his  office.  Wherpforeit  was  ad- 
judged for  the  plaintiff;  and  error  tlicreof  being  brought,  tlie 
judgment  was  affirmed.  "■    • 

Kent  againft  £lwisi  ca%%  7* 

In  the  Excbequir  Chamber* 
A  CTION  UPON  THE  CASE.     Whereas  one  Shepherd  was  in  in  Ui\<^fot 


non 

reftcd 

fuch 

CO] 


ch  a  day,  intending  upon  his  appearance,  and  bail  put  in,  ac-  the  prif^icc  of 
rding  to  the  courfe  of  the  court,  to  declare  againft  him  (and  the  court  cvr  1  y 


execution)  ;  that  he  delivered  the  writ  accordingly  to  Jehn  T^hor-  fteadof  i>  n/u- 
»^A,  flieriff,  who  made  a  warrant  to  the  bailiff  of  the  king's  liberty  ^^^  manfcifuiJi, 
of  Newark  to  execute  it;  which  warrant  was  delivered   to  one 'J '^^'*"^**''.' 
LfilbtM,  deputy  of  Lord  Bvkl^igh,  bal/iva  libertatis  domim  regis  [fnoTn^S- 
^^apeniagii  fui  de  Newark,  who  by  force  thereof  arrefled  the  faid  Ante,  %i^. 
Shepherd;  that  the  defendant  refcued  him  outof  thecuftodyof  the  -.Roi1.Ab.4c7. 
faid  deputy,  and  he  efcaped,  and  withdrew  himfelf  to  places  un-  Dougi!  115, 
known,  whereby  he  had  not  any  remedy  for  his  debt.     The  de-  «3S- 
fcndant  pleaded  not  guilty ;  and  found  againft  him,  to  his  damages 
of  one  hundred  and  eighty  pounds  ;  and  adjudged  for  the  plaintiff: 
^  error  thereof  brought  in  the  exchequer-chamber, 

«o-JAC.  R  First, 


J 


^4^  Eafter  Term,  8.  Jac.  i.    In  C  S.  and  B.  R. 

K*NT  FiRST«  Becaufe  the  cuftom  of  the  king's  bench  is  alkdged  ia 

^^*fi  be,  that  if  anv  one  arretted  comes  fui  cuftodia  vicicomit.  he  Ihall 
''^***  put  in  bail :  which  is  not  fo  ;  for  he  fliali  be  in  cufttdla  marefcbalB^ 
and  no  declaration  can  be  againft  him  fub  aift^d,  vkecomtt.^Sed 
non  altoeatmr  :  for  tlie  fubftance  of  the  matter  is»  that  he  fiied  out 
procefs  to  have  him  arretted  for  this  caufe  ;  and  he  being  arretted 
was  refcucd,  wj^ich  is  the  ground  of  tlie  adion  ;  and  all  that  is 
alledged  concerning  the  cultom  is  idle,  and  the  ihewing  thereof 
ihall  aot  hurt  him. 

^n  aAioAon  SECONDLY  (whercuoon  it  was  chiefly  infifted).  For  that  it  is 
ibc  cife  wiij  lie  fhewn  that  he  was  relcued  from  tlie  deputy  of  the  bailiff  of  die 
fw^refcuiSTa  franchife;  where  it  ought  to  have  been  alledged  that  he  was  ref* 
prifoncr  on  ^^^^  fro^  thc  bailiff  himfelf,  or  from  the  fherilF,  ^s  59.  Hen.  6.  is. 
mtfne  fro€tfi  ^^Sed  noft  allocatur  :  for  there  is  divcrfity  between  this  cafe,  which 
from  the  (he-  is  an  aftion  upon  his  cafe,  wherein  he  (hall  fhcw  thc  truth  as  in 
and  *he  !i*V-  ^^^  veritate  it  is,  and  not  as  it  is  upon  thc  return  of  rcfcues  or  in- 
ratKm  ihaiTfhte  ^'^^nicnts,  which  fay,  that  it  was  done  to  the  fherifFor  bailiiFhim- 
tb«tnitliof  thcfclf :  and  a  precedent  was  fhewn.  Burgh  v.  AppUton  (^),  fhcriffof 
•afe.  mr^x^  where  in  fuch  an  aftion  it  was  declared,  that  the  bailiff  of  a 

f  oft.  485.        liberty  arretted  the  party,  and  delivered  him  to  tlie  Iheriff's  dc- 
3.  Bi^ft.  100.   puty,  and  he  refcuedhim  from  thc  IherifF's  deputy ;  and  judgment 
Hutt.  !«.'^'  P^^"^  '"  ^^is  aftion  for  the  plaintiff,  which  was  affirmed  in  a  writ 
5.  Mod.  117.    of  error. 
4.Bac.Ab.4d4.    a.Tcr.  Rep.  5.  ta6. 

J"J?*^««>f<w  The  Third  Error  afligned  was,  Becaufe  it  is  alledged  that 
\m  mltuf  a  "^^^^  BuRLEIGh/wV  ballivus  libertatis  domini regis  de  Newark ;  and 
recital  tha/^.  ^^^  ^^^g  Cannot  have  any  liberties ;  for  they  are  extind  when 
fuii  M/ivMi  A'-  they  come  to  his  hands. — Sed  non  allocatur  ;  for  the  king  may  have 
^rtatis  Gemini  fuch  liberties  by  the  fupprcffion  of  thc  abbeys  (which  are  not  ex- 
roS^t"^'  ^'  ^"^»  ^^^  revived  by  thc  ttatute  of  32.  Hen.  8.  c.  24.),  or  by  fome 
Co  *'«  ^^cr  means  :  and  it  ihall  not  be  intended  to  be  extin6l,  unlefs  it 
»•  T^^/Rxp.  c.  ^  ^^  fhewn,  but  fhall  be  faid  to  be  ftill  /»  effe ;  and  the  bailiff  of  a 

liberty  may  well  have  a  deputy.     Wherefore -the  judgment  was 

affirmed. 

(m)  Cro.  £iii«  15S. 


Ca«i  «.  Dockrey  againfi  Tai^ning, 

InMconbecKi  Tr\EBT  ppon  an  obligation,  conditioned  for  the  payment  of  one 
gy^^lf  '/^-  ^^  hundred  and  twenty  pounds  at  the  full  age  oty.  Surges,  if  it 
SoTu  i  ftlflu"  ^  demanded.  The  defendant  pleads,  that  thc  plaintiff  did  not  de- 
cient  itmand.  "land  it  after  the  full  age  of  Surges. — It  was  thereupon  demurred ; 
Ante  57.  and,  without  argument,  adjudged  for  the  plaintifF;  for  the  bring- 
5.  Coou  Dig.    ing  of  the  action  is  a  fufficicnt  demand  in  itfelf, 

»5$- 


Sir 


£aflcr  Tetm,  8.  Jac.  i;    In  B.  11.  ^4^ 

Sir  Richard  Buckley  again/i  Gyllam*  Cah^. 

I7RROR.    The  defendant  pleaded  a  releafe  of  eitott,  bearing  How  a  itiiife 
^  date  the  2a.  January^  which  was  the  fecond  day  after  the  ^Y^}^^J^ 
of  effoignst  and  before  the  day  inrfull  court ;  and,  Wow  this  fhall  AmT^* 
l)e  pleaded  as  after  the  day  of  continuance,  or  how  he  Ihouid  have     qJ     . 
advantage  of  his  pleading?  was  the  queftion  upon  demurrer,— 5'^"-  W#» 
klde  zl.  £dw.  4.  fL  37.    14,  H^  4.  //.  14.    ai.  Hm.  6.  pL  4,     3<H- 


^  a  Trinity 


'^  Trinity  Term, 

8.  Jac.  I.    In  the  King^s  Bench, 
^'/r  Yhomas  Fleming,  KjU.  Chief  jupce. 
Sir  Edward  Fenner^  Knt*  1 

Sir  Chriftopher  Yelvcrtoa,  Knt.  [    ^udicti 
Sir  David  Williams,  Knt.  j  -^^       ' 

Sir  John  Crokci  Knt*.  J 

Sir  Henry  Hobart,  Knt.  At.' or  Key  GeneraL 
Sir  Francis  Bacon  ^  Km*  Solicitor  GeneraL 


CisE  f. 


Bowfle  againft  Cannington* 


Matter  contrary  TT^RROR  of  a  judgment  in  the  common  picas  irt  cjcdmcnt. 
to  the  record  |H  The  ciTor  afliijned  was,  For  that  If^iUlam  Broivrty  of  Brad- 
cannot  be  »f-  Ji — J  fieldy  was  returned  upon  the  venire  facias  and  habeas  ccrf&ra, 
Hjcned  for  error,  ^j^^  ff/i^am  Brown^  o(  Mttfield^  who  was  another  perfoii,  ani 
Poft^isi.  o!'  "°^  returned,  wa»  fworn.  Upon  this.crrof  affigned  tlic  defendant 
457*  '     demurred  in  law,  et  quoad  alios  errores  in  rccordo  in  nullo  eft  erratum. 

S.c.YeW.  17S.      It  was  moved,  That  this  was  not  affignable  for  error:  for  it  i^ 
s.c.i.Buia.39.  againft  the  record,  which  is,  that  IVilliam  Brown  of  Bradfield  was 
'•  ^{)^^'^iy  returned  and  fworn.     And  although  it  was  alledged,  that  in  trwth 
I.'  Burr!  tds!     thc  Other  William  Brown  of  Mctfield  was  fworn, 
Sera  624.  •  y^^  ^^^  THE  Co CRT  held  It  not  to  be  aflignable  for  error,  and 

.  coimDif!"*  ^"^^^  h^  ^5  eftopped  to  fay  the  contrary ;  for  then  every  record  may 
101.  "  '  be  brought  in  queiVion  upon  fuch  furmife:  wherefore,  without 
war.  85.  argunieut,  the  judgment  was  affirmed. 


Qa%x  a. 


Sir  John  RatclifF  agatnft  Davies. 

Hilary  Term,  7.  Jae,  I.    Roll  1217. 


If  goods  be  A  CTION  of  trover  and  converfion  of  a  hatband  fet  with  pearls 
pawned,  and  no  ^^  and  diamonds.  Upon  not  guilty  nlcaded,  a  fpecial  verdid 
P'^"'**"  ^^y  was  found,  that  the  plamtiff  was  poflefled  thereof,  and  pawned  it 
•greod^c*"^'*  to  John  mitlock  for  twenty -five  pounds,  but  no  certain  time  ap- 
owner  may  re-  pointed  for  the  rc  J  mptlon  thereof:  that  PVhitlock  being  fick,  his 
deem  thunat  wife  in  prtfence,  and  with  his  allcnt, delivered  it  to  the  defendant) 
any  timr.  j^^j  aftcrwards  >j  made  his  faid  wife  his  executrix,  and  died,  who^ 

Fott.  158.         proved  the  will :  that  the  plaintifr  tendered  to  the  faid  executrix 
s.c.  Yeh.  i78vthc  faid  twenty -five  pounds,  v/ho  refufcd,  and  afterwards  demanded 
s.c.  1.  Buift.    ^j^^  hatband  of  thc  defendant,  who  refulcd  to  deliver  it,  but  con- 
s?c.Voy,  157.  verted  it  to  his  own  ufc.     In  this. cafe  three  points  were  moved: 
Margrave's  cdi^f.      piRg-p^  There  being  no  time  appointed  for  the  redemption, 
•J/*.  "'*^  ' '"  Whether  it  may  be  made  after  thc  death  of  him  to  whom  it  was 
>u/llay.  434.  pawned,  or  ought  to  be  in  the  lives  of  both  thc  parties  ? — And  all 
the  Juftices  rclolvcd,  it  may  be  well  made  after  the  death  of  him 
to  whom  it  was  pledged,  but  not  after  the  death  of  him  wlw 
pledged  it.    Yelverton  and  Croke  doubted,  and  held  that  it 

could 
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couW  not ;  for  he,  at  his  peril,  ought  to  redeem  it  in  his  time,  as  Si»  Jhh*  | 

it  is  upon  a  mortgage.     But  Fleming  and  the  others  againft  it;  ^'^J^V^'        i 

for  pledging  doth  not  make  an  ablolute  property,  but  it  is  a  deli-  q^^^*,; 

very  only  until  he  pays,  &c.  fo  it  is  a  debt  to  the  one,  and  a  re-  i 

lainer  of"  the  thing  to  the  other,  for  which  there  may  be  a  ro- 

dcmand  at  any  time  upon  the  payment  of  the  money  :  for  the 

pledge  delivered  is  but  as  fecunty  for  his  money  lent,  fo  as  he  , 

who  borrows  the  money  is  to  have  again  his  pledge  when  he  re- 

pays  it,  and  his  tender  gives  him  intcreft  therein.     And  there  «s 

difference  between  a  mortgage  of  land  and  pledging  of  goods  ;  for 

the  mortgagee  hath  an  ablolute  intereft  in  the  land,  but  the  otlier 

bath  but  a  fpecial  property  in  the  goods,  to  detain  them  for  his  fe- 

eurity.     5.  Hen.  7.  f>L  j.    9.  EJw.  4.  fi.  25.    36.  Edw.  3.  ''Bur^^ 

188. 

Secondly,  It  was  refolvcd,  that  by  this  delivery  of  the  faid  x^g  ddWcry  o( 
goods  by  the  wife,  with  the  ailent  ot  her  hulband,  to  the  de-  po<wh  piedjjed 
fendant,  there  palled  no  intereft  of  them  to  the  defendant,  but,  as  by  the  wife  of 
it  were,  a  cuftody  only  ;  and  therefore  the  tender  of  the  rcdemp-  J  p*'*'"**  ***  * 
tion  ought  to  be  made  to^he  executrix,  and  not  to  tlie  defendant.    no*?nw^cft  la* 

them,  though  done  with  her  huiband^s  confeor. 

Thiudly,  That  when  he  tendered  the  money  to  the  executrix.  Tender  of  ihc 
and  ftic  refufed,  it  was  as  good  as  payment,  and  the  fpecial  pro-  money  to  tiw 
perty  of  the  goods  is  revetted  in  the  plaintiff:  then,  when  he  de-  executrxof  a 
manded  them  of  the  defendant,  and  he  refufed  to  deliver  them,  P*^"^>  '"^ 
but  converted  them  to  his  own  ufc,  a  trover  and  converfion  well  n*fi^e*the*^ 
lies,  although  he  came  to  tlicm  by  a  lawful  delivery,  and  not  by  goods,  reverts 
trover. — Wherefore  it  was  adjudged  for  the  plaintiff.  them  in  the 

owner. 
See  30.  Geo.  1.   c,  a4,  Co.  Litt.  %^ 

Yelv.  178.   Hob.  187.    'i,Bulrt.39.     2.  61.  Com.  396*    l*d.  R«y.  964.     C«rth,  a77t  Co.  i«iu*   »09« 
2,  Saaod,  352,    Silk,  75.  513.     Stra.  777, 


Richard  Rooke  agatnji  Nichol^is  Rooke,  ^a»»  3« 

Whereas  the  defendant,  on  the  19.  F$bruaru^^^JP'^fi^^ 

'^  7.  Jac.  I.  in  conflderation  he  was  indebted  to  the  plaintiff  m  ^°^  |?  """c^'" 


JSSUMPSIT.     Whereas  the  defendant,  on  the  19.  /Sr*r«^/»ry,  An  ^t^nyt^i  lie* 

for  To  much  in 
forty  pounds,  viz,  pro  diverjis  denarlorum  fummis  ei  pt:ajliii%^  ^'^ /^''^  expended  had 


dh/crjis  denavitrumj'wnmis  dt eodem  R I C H  AR DO  recfptis  it  habitis,  ft  pr^  and  received, 
^uadam  pccunia  fummay  by  the  plaintiff  at  the  defendant's  requeft^  and  ptjd,  with* 
to  one  John  Amias Joint,  tor  diet,  affumed  to  the  plaintiff^  that  he®"*  (hewing  in 
would  pay  the  faid  forty  pounds  to  him  ante  inceptionem  prox'imt  ^^}i^^^^^ 
mW/x  of  the  plaintiff  to -Lo;f^<7«  ;  and  allcdges  in  fa^foy  that  he,  ^ofe. 
upon  tho  23d  February  following,  incepit  iter  fuum  ad  London,   and  Ante,  407, 
came  thither  the  29th  of  the  fame  month  ;  yet  the  defendant  had  Ytlv.  175. 517, 
not  paid  him  the  faid  forty  pounds,  licit  fapius  requijitus.  After  mr{  Wob.  5. 
ojfumpfy  pleaded,  and  vcrdift  for  the  plaintiff,  it  was  moved  in  ar-  '•  ^**°**  ^*^^ 
reft  of  judgment,  that  the  declaration  was  not  good :  *^*' 

First,  Bccaufe  it  is  not  Ihewn  how  much  he  was  indebted  for 
every  of  the  caufes,  and  fo  it  is  too  general. — Sed  non  allocatur  \ 
for  it  is  not  material :  being  that  he  was  indebted  fo  n;iucb  in  {otoy 
Ue  needed  not  tp.  (h^w  every  particular. 

R  3  5ECQNUI4Y, 
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On  a  fNomiiiB  Secokdly,  Biecauie  he  doth  not  (hew  tfaait  it  was  his  frommtm 
top«ybe<M«  ,7^  t^  £d«</tfii ;  for  othcrwife  there  is  no  caufe  of  aAton  for  the 
^7{JlJ*^^  non  jiayment  before  tliat  journey.  And  iltbough  it  was.alkdged 
jitrntf  to  u  that  It  mould  be  fo  intendedt  being  in  fo  ihort  a  time  after  tho 
it  mttft  be      bargain,  and  no  other  being  (hewn ; 

JJ^^^/  hi$     Yet  THB  Court  held,  that  it  was  a  material  excepHon :  for  the 

^ng  was  hU  duty  £rcw  upon  the  commencement  of  his  next  journey ;  and 

n§Mijmrmy.     therefore  he  ought  to  fhew  it,  to  enable  himfelf  to  the  aftion,  as 

if  the  promife  had  been  to  pay  fuch  a  fum  to  him  who  firft  comes 

to  P^nfi.— ^Wherefore  for  this  caufe  the  declaration  was  held  to 

be  ill,  and  adjudged  for  the  defendant. 

Cai«4.  Goodyerc  againft  Incc. 

If  a  ufuihm  TERROR  in  the  exchequer  ;  for  that^  whereas  the  defendant  re* 
gjoet  where  a  H,  ^^y^^  in  the  coa^mon  pleas  damages  in  a  debt  of  one  hun- 
Ji^'^«.  dred  pounds,  the  plaintiflF  thereupon,  had  an  eUgit  into  the  county 
ally  iflbed,  of  Lanca/lir^  which  mentioned  that  another  elept  iffued  before 
thoQghitbere.  into  L^ndM^  and  returned  mbil\  and  upon  a  tejiotum  tfi  it  was 
%x\tA  in  Che  ir/-  commanded  to  extend  all  the  goods  and  land,  &c,  and  thereupon 
b"^'  will  ^^  ^^j^jjp  returned,  that  he  took  a  kafe  for  years  of  tithes,  which 
he  delivered  to  the  pUintiflF  as  hwa  et  caiallajm  for. the  faid  debt. 
*-^'^'«79- The  error  affigned  was,  Becaufc  this  writ  was  with  a  teftatum'^ 
i!  Sid.  194.  whereas  there  was  not  any  writ  before  awarded  into  UndQn,  The 
DyeM6i.'  defenflant  pleaded  thereto,  in  nulla  ejl  erratum^ — And  it  was  held  to 
SciM.  461.  be  a  manifeft  error :  for  although  the  roU  is,  that  28.  Novimhr^ 
ft.  Peetc  Wms.  j  y^^^  j^  ^^  ^[^gjf  ^^s  awarded  into  London^  and  another  into  Lan-- 
I''  J  cajhire,  which  was  held  to  be  good  (for  he  might  have  it  into  as 
D«S".i«4*  many  cc^ntics  as  he  would),  yet  becaufe  it  is  with  a  tt/htum 
SfTsr.IUp^S8.  (whereas  it  appears  there  was  not  any  before  awarded),  it  was  held 
to  be  error  ;  and  a  precedent  was  cited  to  that  purpofe  between 
Jones  and  ,  where  a  capiai  ad  fathfacicnium  was  awardtd 

with  a  {ejiatum^  whereas  no  capias  befors  liad  been  awarded ;  which 
was  reverfed  for  this  caufe. 
If  iadtmeet  he  But  then  it  was  moved,  Whether  he  fliould  be  reftored  to  die 
9B<«rfeSr^  loafe  itfelf,  or  to  the  value  for  which  the  Iheriff  delivered  it  in  cxe- 
/ate  ami  del).  -  cution  (v'i%.  one  hundred'pounds)  ?  for  it  war^Hedged  that  the 
vtnr.ofaKnn  fal^  was  good,  and  diat  afterward  it  had  come* into  two  or  three 
e«9iiedq|Km  hands.'-But  AI^L  theCourt  held,  that  this  fale  fhould  not  bind 
Jot'.^f^rJnde/  him  ;  for  there  is  a  difference  between  this  fale  and  delivery  upon 
a'jl/a.isgood.  ?in  eUgit  to  the  party  himfelf,  and  a  fale  to  a  ft  ranger  upon  a  fieri 
pycr  i«t.  i«  f(icias  \  for  ^^  fieri  facias  gives  authority  to  tlie  (heriff  to  fell,  and 
pur.'  to  bring  die  money  into  court:  wherefore  when  he  fells  a  terra  to 

lA.  Ray.  346.  a  ftrangcx,  although  the  execution  be  reverfed,  yet  he  fhali  not  by 
t.RoU.Ab.77«.  yjrtuc  thereof  be  reftored  to  the  term,  but  to  the  monies,  becaufe 
s'cS^'T  he  comes  duly  thereto  by  aft  in  law.  But  the  fale  and  delivery  of 
cit).  Eiis!  478.  the  leafc  to  the  party  himfelf  upon  an  elegit,  is  no  fale  by  force  of 
^  $97*  the  writ  delivered  in  extent,  which  being  reverfed,  the  party  fliall 
TeW.  fSo.  tc  reftored  to  the  term  itfelf.  Wherefore  the  ^ccqtlon  was  r^- 
';  ,J2\  ji^-  ^erfed,  and  a  writ  pf  reftiti^tion  awarded, 
1^  |ae,AI>.  3^     3.eora,  pij.  305,    Cowp-  406-     i,  Term  RcJ),  730, 

Aderton 
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Aderton  agahifi  Dunftar.  c^"  5- 

TJ'RROR  of  2  judgment  in  the  king's  bench  in   an  offumpfit.  On  in  ajfumpjlt 
^  Whereas  he  had   fold   to  the  defendant  nineteen  pieces  ^^^^^^J^I*^, 
prunet,  containing  one   hundred  and  cigUty-ninc  hundred  and^|*^^„J^* 
twenty-one  pounds  weight,  at  the  rate  of  eighteen  ihillings  and  piece,  it  the  to. 
fixpcnce  the  hundred,  f«/r  in  toto  fe  att'ingunt  to  174I.  19s.  8d.  ;  ni  be  Oiort cift, 
that  the  defendant  In  conjidcratlone  Inele  affumed  and  promifed  to  pay  ^^  ^^^^^ 
to  him  at  the  end  of  a  piontli  the  fum  of  174I.  19s.  8d.  and  ^hai^J!^^^"  ^^ 
he  had  not  paid.    The  defendant  pleads  non  ajfumpjit ;  and  it  was  videpoft.'^^^ 
found  againlt  him,  and  judgment  given  for  the  plaintiff.  569.  cwtra. 

It  was  now  afligned  for  error,  that  the  fum  contraftcd  for  was  Moor,  198, 
more  than  174I.  19s.  8d.  according  to  the  rate  of  i8s.  6d.  the  hun-  "**•  *^' 
dred  weight,  for  it  amounts  to  id,  ob.  more;  fo  it  cannot  be  ^^^"/^  ' 
promifc  to  pay  that  fum.  cS/tiii.  &i. 

And  ALL  THR  Justices  of  the  common  pleas,  and  Barons  <>^^^'^^ 
the  exchequer,  held  it  be  an  error  ;  for  it  is  not  pofllble  to  make ,  °Twin  Rep^ 
^na/fump^t  to  pay  that  which  is  not  the  bargain.     And  although  ^y, 
it  was  alledged  that  the  promife  peradventurc  might  be  for  lefs  than  a.Tcnn  Key. 
what  was  agreed  to  be  paid  upon  the  bargain  (as  if  he  had  promifed  »9' 
to  pay  a  hundred  pounds  at  fuch  a  day),  it  had  been  good ;  yet 
they  held,  that  fuch  an  intendment  perhaps  might  be,  when  a  Icflcr 
fum  is  fo  promifed:  but  here,  when  the  promifc  is  to  pay  the  faid  fum 
of  174I.  198.  8d.  that  refers  to  that  fum  which  is  caft  up,  which  is 
apparently  falfc ;  and  therefore  the  promife  cannot  be  in  fuch 
manner ;  and  for  that  caufe  is  amifpniion,  and  the  declaration  ill. 
Whereupon  the  judgment  was  revcrfed. 

Note,  This  was  upon  the  firft  motiont  without    farther  ad-* 
vifemenn 

Heynes  againft  Sprot,  Cai«  6. 

A  CTION  FOR  THESE  WORDS ;    **  Thou  waft  in  N^runch  Words  aaioo. 
-^  "  gaol  for  a  robbery  committed  upon  A.  B.'^    The  defendant  aW«* 
pleads  not  goilty  s  and  found  againft  him,  and  judgment  for  the  ^^^  ^  ^' 
plaintiff.  J/  ^^  ' 

»  ,  Hob.  177. 

Cre.  Car«  269.    Hutf«  «,  antra.    Sec  »•  WUC  ^00.     U  Coou  Dig*  M* 

The  King  againj  ^^ .  Cii„  y. 

Trimii^  Term,  8  yac.  I.  Roll  181 1. U  tbe  CommfiK  Pbas* 

QUARE  IMPEDIT  to  the  vicarage  of /fwijyf^n  in  SuJJix,  by  thornwhttcift*. 
^V.king  againft  and  the  bilhop.     The  cafe  was.  The  »nd  under  what 

king  bad  the  advowfon  of  the  vicarage  belonging  to  fuch  a  manor,  ft»J*">nUlcf,  th* 
by  reafonof  tlic  wardfhip  of  the  ^  which  became  void  during  fj^^^^jjl  21' 

the  minority  of  the  heir.     The  heir  fues  livery ;  the  king  prefcnt5  lowfon. 
thereto  under  the  oueat  seal  ;  and  afterwards,  without  men-  5,  co-m,  b. 
tioningthis  firft  prefentrocnt,  prcfents  thereto  another  under  /A^CrowCv^^f*, 
feal  cfthe  ecurt  9/ wards.    The  fecond  prefentcc  is  admitted^  infti-  59a. 
tutcd,  and  induced  by  the  bifhop  betorr  any  notice  of  the  lirft  J^*"»'|*  »4» 
prefentrocnt.    The  king  brings  a  qu^re  imfedit  againft  th^  firft  mo  r  fl-?^' 
prefeate«.  l^J:..;^. 

i,Bra«oUi6ai    ).  Com^Dis^  aooi.    4.C01...  DL;.  i;4k 

K4  And 
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ThcK;.'o  And  It  was  adjudged  that  it  lay  not ;  for,  by  Coke  and  War-t 
''^'''''■'^  BERTON,  it  was  witiiin  the  difpofiug  of  the  court  of  wards,  aU 
though  it  were  after  livery,  becaufe  it  was  a  chattel  vetted^  and  by 
Coke,  the  ftatutc  of  32,  Hen.  8.  in  equity  extends  to  advowfon. 
Alfo,  by  Coke  and  Foster,  the  fecpnd  prefentmcnt, under  thcfeal 
of  the  court  cif  wards,  is  good  ;  for  the  king  may  prefcnt  by  parol, 
3  9.  Edw.  3.  <*  ^uare  Impedlty^  6a  38.  Edw,  3.  //.  3. ;  for  nothing 
is  granted  or  given  by  the  prefentation  :  for  it  is  but  a  commenda- 
tion or  declaration  of  the  king's  will ;  which  as  it  may  be  by 
parol,  fo  clearly  it  may  be  under  the  privy  seal. 

Coke  faid,  that  a  prcfentation  is  not  to  be  compared  to  a  grant, 
pr  other  cafes,  for  that  is  fingular.  And  it  was  ruled  in  the  cafe  of 
Tl)e  Dean  of  Norwich^  where  a  prefentraent  was  made  by  the  wrong 
name  of  a  corporation,  yet  it  was  good  )  and  if  the  king  h^th  i 
'  ward,  he  Ihall  have  the  prefentation  which  fell  in  the  lime  of  his 
^nceftor,  and  the  executor  fhall  not  have  it :  and  it  was  adjudged, 
that  if  a  man  prefents  ad  re^iorlam^  it  is  as  good  as  if  he  had  prp- 
fentcd  ad  ecclejlam  ;  and  thereupon  s^  book  was  cited.  The  king 
hath  an  advowfon  in  right  of  the  duchy,  which  becomes  void;  he 
'may  prefeut  thereto  in  right  of  tlie  crown. 

And  by  Coke,  Warberton,  and  Foster,  the  king  may  vary 
in  his  prefentation,  without  reciting  the  former;  and  it  fhall  not 
be  void  by  the  ftatute  of  6.  Hm.  8.  c.  ic. :  and  there  it  was  faid, 
that  a  prefentation  under  the  exchequer  leal  was  not  jgqod. 


CAVr.  8. 


Abont^bfanin' 
#tLnibent.  con- 
liitionecS  to  re- 
i1?n  thchcncfice 
upon  requeft, 
when  the  pa- 
tron*! Ton  fliall 
be  of  canonic  il 
ajjfliisnot^wowjF. 

Moor,  641.916. 
Cu.  Lit.  90.  a. 
Kaym.  175. 
I.  Sid.  3^7. 
Cro.  Car*  i$o» 
Lit.  Ilcp.  135. 

ButtpD,xix. 
.  Jopct,  »zo« 

;«^-ky.  175- 
SlrAPje,  2i7» 
I.  Vernon,  411. 
S;iyer,  141. 
>.BK  Com.  zSo. 
;  Bac.  Ab.  7Q4. 
^;Bac.Ab.47a, 

'473. 

ATnb.R«p-2  68. 
i«growu^»Car. 


Johns  again/}  Lawrence, 

frinityTerm,  8.  Jac.  i.  Koll  IIJO, 

T^EBT  upon  an  obligation  of  one  thoufand  marks,  conditioned, 
■*^  Whereas  the  obligee  had  procured  from  queen  Elizabeth  let- 
ters of  prefentation  to  the  church  of  Strethatn^  and  was  to  prefcnt 
Lawrence^  intending,  when  his  fon  John  (houlJ  be  capable,  tp  pro- 
cure another  prcfentation  of  him  to  the  faid  church,  if  the  faid 
obligor  within  three  months  after  requcft,  \ipQn  his  prefenta- 
tion, admidion,  inftitution  and  induftion  to  the  faid  church, 
Ihould  rcfign  his  benefice  abfolutely;  that  then  the  obligation 
fhall  be  void. 

The  defendant  pleads,  that  he  was  not  requefted.  Iflue  being 
joined  thereupon,  it  was  found  for  the  plaintiff ;  and  moved  in 
arrefl  pf  jvi.dgment,  that  it  appears  by  the  condition  of  the  bon4to 
be  a  fimoni^cal  contraft,  and  againu  law,  and  therefore  the  obli- 
gation void. 

Sed  non  allocatur :  for  there  doth  not  any  fimony  appear  upon 
the  condition ;  and  fuch  a  condition  is  good  enough  and  lawful, 
Wherefore  it  was  adjudged  for  the  plaintiff. 

Afterw^rd^  a  writ  of  error  upon  this  judgment  was  brought  in 
the  exchequer-chamber:  and  the  principal  error  infifted  upon  was, 
That  this  conditipn  is  ag^lni^  law  ;  for  it  appears  upon  the  coa- 

Ui  Ch.  a.  Edif .  96.     2 .  Wilf.  347^ 

dition 
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dition  entered,  tliat  ij  was  for  fimony,  which  makes  th«  obli*       Johki 
gationvoid.  ,   ^"'-^ 

But  all  the  Judges  of  the  common  pleas  and  Barons  of 
t'le  exchequer  held,  that  the  obligation  and  condition  arc  good 
enough ;  for  a  man  may  bind  himicif  to  rcfign,  and  it  is  not  un- 
lawful, but  may  be  upon  good  and  valuable  reafons,  without 
any  colour  of  fimony ;  as  to  be  obliged  to  refigii,  if  he  take  a  fe- 
cond  benefice  ;  or  if  he  be  non-refident  for  the  fpacc  of  fo  many 
months  :  or,  as  this  cafe  is,  to  refign  upon  requcft,  if  the  patron 
will  prcfent  his  fon  thereto  when  he  Ihould  be  of  age  capable  to 
take  It.  But  if  it  had  been  averred,  that  it  was  per  color  em  fimenil^ 
VIZ,  if  he  did  not  ftiffer  the  patron  to  enjoy  a  Ici^fe  of  the  glebe 
or  tithes,  or  if  he  did  not  pay  fuch  a  fum  ot  money,  that  had  been 
iimony,  and  it  is  pofiible  might  have  n^ade  tlic  obligation  void : 
but  as  this  cafe  is,  there  doth  not  appear  any  caqfe  to  adjudge  it  to 
be  void  for  fimony.    Wherefore  the  judgment  was  affirmed. 


Mlcluelmas 


^^  Michaelmas  Term, 

8.  Jac.  I .     In  the  King's  Bench* 
sir  Thomas  Fleming,  Kni.  C6ief  Jujice. 
Sir  Edward  Fenner,  Knf.  ^ 

Sir  Chriftopher  Yclvcrton,  Knf.      I     ^     . 
Sir  David  Williams,  Knt.  J     /^'^^^' 

Sir  John  Croke^  lOit. 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  Francis  Bacon,  Knt.  Solicitor  General. 

Cjt»  r.  Tolhurft  againft  Brickinden, 

Trinity  Term^  8.  Jmc.    l.     Roll  5. 
An  4''»mpfit         A  SSUMPSIT.     Whereas  he  was  in  communication  with  the 
wiu  noc  lie  on      /-\     defendant  to  buy  two  fat  oxen,  and  promifed  to  pay  for 
Jl^^ilI^!^!I2^  ^^^"^  'V^^  ^^^  /^m^«i  fcvcntecn  pounds  ;  that  the  defeii- 

p^  '  dant  thereupon  affumcd  to  deliver  theiu  to  hlra  ;  and  fliews,  that 

iPbit  6S3.  within  fourteen  days  he  paid  nine  pounds,  and  was  ready  to  have 
Cro*  Car.  19,  P^i<^  ^he  rcfidue ;  and  that  the  defendant  delivered  to  him  one  of 
V  Buk't.  9£,  97.  tiie  oxen,  but  would  not  deliver  tlie  other. 

ta  Co,  76.  Upon  n^n  ajfumpfzt  pleaded,  and  found  for  the  plaintiff,  it  was 

^^*^  moved  in  arreft  of  judgment,  that  die  promife  to  pay  infra  breve 

tempus  is  unceruin,  and  is  not  any  contideration  at  all,  and  the 
other  thereupon  is  not  bound  to  keep  his  oxen  for  him,  but  may 
fell  them  to  any  other ;  and  although  he  offered  to  pay  witbia 
fourteen  days,  that  is  not  material. 

And  of  that  opinion  was  all  the  Court  ;  for  krevf  tempus  is 
uncertain,  and  non  conftat  what  time  it  is  ;  and  if  there  be  any  cer- 
tainty, it  ought  to  be  fuch  a  time  only  as  he  might  have  and 
fetch  his  money ;  and  the  other  is  not  bound  to  attend  him  any 
longer  time :  wherefore  the  declaration  that  he  returned  within 
fourteen  days  and  tendered  the  money,  is  not  uiaterial.  Where* 
upon  it  was  adjudged  for  the  defendant. 

Carre  againft  Barker. 

kSm*^*  *"red  17 ^'^^^  of  a  judgment  in  the  common  pleas  ;  for  that  he  ap- 
l>yatton^r«n<*  peared  by  attorney  and  not  by  guardian,  whereas  he  was  and 
iMKb/Knardian,  yet  is  an  infant  (a),  et  hoc  paratus  eft  vaijicare  prout  curia^  i^c.  e{ 
concludinj  with  pttit  breve  de  pramomend.  and  was  admitted  by  Rey  his  guardian  to 
awfrj^oiiW,  »  aflign  that  for  error.  The  defendant  pleaded,  in  nuUo  ejl  erratum  ; 
5[^  and  it  was  now  moved,  that  this  affignmcnt  of  error  was  not  fuf- 

.        ficicnt,  becaufc  he  concludes,  et  hoc  paratus  eft  verificare  trout  curia^ 
f.^Roll.  A  .      ^^  whereas  he  ought  not  to  conclude  prout  curia. — But  it  was  held 
Cm.  Eiii.  434.  to  be  good  enough,  being  et  hoc  paratus  eji^  bfc, 
J.  Cpm.  Di^.   t^^.     Dougi.  58.  $0. 

If  mi  infjni  It  was  then  moved,  that  the  writ  of  error  was  difcontinued,  bc- 

cnmm-ncei  b^  canfc  the  entry  is,  a^l  quern  diem  pnedi^ius  Carre  per  attmnat,  fuum 
fM^r4,.M^,  and     -.^^  r-     wherc  it  ought  to  have  been  fer  cuflodem  fuum^  btc. 

***^  *j,iti**ff»f^  And  of  that  opinion  were  tenner,  Yelverton,  and  Croke, 
cQtu'jnifancc.      cruris  JfoUikm.     WhcrcfiKe  tlic  piuntiff  profccuted  a  new  writ 

iW'^.      ot  error. 

ijg,      I.  Vent.  ^    €uth.  i«»,r   I.  KM.  ftc|ft  if*r. 

fa)  Scexi  Jac.  1.  c  n*  *^  ^amT  5.  Aon*  e.  »^  by  which  thU  error  ii  now  cored* 

^''■^'^"  Bookc, 
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Booker  47^^/1^  Evans.  CAtij, 

TRESPASS  of  falfc  imprifonmcnt  apid  U  ckfe  de  Lincoln.     The  A  b«a  jum*. 
*   defendant  juftifies  as  conftablc  there,  but  his  juftification  was  ^^,'^^ 
i!I.    The  plaintiff  takes  iffuc,  defin  tort  demifnefuns  tUl  cauje  \  and  2a.         ^^ 
found  for  the  defendant*  Ante,  93.  ij^. 

It  was  held  by  all  thi  Couht,  altliough  the  juftification  were  <^ro.  c^.  t7$. 
infufficient,  yet,  being  an  iiTue  and  tried,  judgment  (hall  be  againft  ^  Lev-  403- 
the  plaintiC     Wherefore  it  was  adjudged  accordingly.  <yi^^% 

See  2S.  Hm*  S«  c  3*  «itf  4.  A  5.  Aan,  c  i6* 

Boulney  againfi  Curteys.  ^a«  4. 

HiUtrj  Term,  7.  Jac.  1.     ^^0/^864. 

pOVENANT  ;  and  declares  uppn  an  indenture  of  bargain  and  On  a  wnmm. 
■    iaie  of  three  yard-lands  in  D.  wherein  he  covenants  to  make  ****'*5l*^* 
further  aflurancc,  and  to  do  any  zBt  or  a£ls,  &c.  as  fhaU  be  devifed ;  l^ofaf  hm 
and  (hews,  that  he  demanded  of  him  before  a  lawyer,  and  tendered  be  re<|uifcd,  it 
a  note  of  a  fine,  comprehending  that  he  would  levy  a  fine  of  three  »  >  breach  noc 
mcfluj^cs,  an  hiindred  acres  of  land,  forty  acres  of  meadow,  thirty  !*  *^^^**'** 
acres  of  pafture ;  and  that  he  required  him  to  acknowledge  it  be-  I^tSkai«Iint 
fore  fuch  a  Juftice  of  aflife,  and  that  he  had  not  acknowledged  it,  bedqimding, 
although  he  were  thereunto  requefted'fucliaday  year  and  place*      jud  it  include 

The  defendant  pleads,  that  in  the  note  of  the  fine  two  meffuagcs  IJ^*^  "^ 
and  two  cottages  were  comprifed,  which  were  others  and  more  than  p^Ts^,. 
he  intended  to  afTure.  Moof,36i.  570^ 

It  was  thereupon  demurred  i  and  now  moved  by  Thomas  Crew,  Sio. 
/«/  the  dcfcndanty  that  the  breach  was  not  well  afligned.    Firji^  Be-  ^''^r5'*V^ 
caufc  it  was  not  Ihcwn  that  any  writ  of  covenant  was  brought,  or  y^^'^^*^^ 
depending  at  tlic  time  of  this  requeft,  which  ought  to  be  done  on  ,.  buW^o. 
his  part,  otherwife  no  fine  can  be  levied  ;  and  in  proof  thereof  he  Latch.  1S6, 
relied  upon  8.  Ediv.  4.  pL     .     20.  Edw*  4.    11.  Hen.  4.     Secondly ^  And.  56. 
In  regard  this  fine  is  tendered  of  more  than  he  ought  to  levy,  that 
he  it  not  bound  to  levy  any  fine  at  all. 

But  THE  WHOLE  CouiLT  to  the  contrary  :  for  as  to  the  firft,  he 
hath  covenanted  to  do  every  a£t  as  Ihall  be  requifite  within  twelve 
luiles  to  be  done ;  and  this  note  of  fine  is  an  ad  ;  and  whether  it 
be  well  levied  or  to  no  purpofe  is  not  material,  be  is  bound  to  per- 
form it:  and  although  the  fine  be  levied  of  more  than  it  ought  to 
be,  ii  is  not  material ;  for  of  the  refidue  it  is  to  the  ufe  of  the  co- 
nufor  himfelf.     Wherefore  it  was  adjudged  for  tlic  plaintiff. 


againft  Candilh.  Caii  ^ 

pRROR  of  a  judgment  in  trefpafs  ofafTault,  battery,  and  wound<r  Tkejury  canmn 
ing.    Divers  errors  were  afligned,  which  were  over-ruled  to  ^^  ^'^^^ 
be  no  errors :  one  was  afligned  ore  tenus^  That  the  defendant  as  to  ^J|^f^^' 
?he  battery  and  wounding  was  not  guilty;  and  as  to  the  aflault  ami  wounding^ 
jollifies.    The  iflue  wa^  joined,  defin  tort  demefne ;  and  both  ifliies  aiiiiougb  the 

gmcral  iifue  hm 
P*»^asto«ie,  }indajttfti6cationtotbeot})er.  AntCyiiS.  Poft.5^9,  Cro.  Car.  54.  Cro.  Blig.  i«(N 
\mnL  133,    ^  Btt)il.  $0.    |l«^*s  Daimge«,  141, 

found 
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■       found  againft  the  defendant ;  for  the  firft  battery  and  wounding, 

againft       fi^pencc  damages ;  and  for  the  aflault  upon  the  other  iiTiie,  onC 

CAvnnm.     penny  damages ;  and  judgment  given  for  the  plaintiff  accordingly  r 

5.  Bum.  »79i.  whereas  the  jury  ought  not  to  give  damages  for  the  affault,  bccaufo 

Pottgl.  377^730.  it  was  inchidcd  in  the  firft  ifTue ;  and  that  being  tried,  this  neede<{ 

not :  and  in  regard  they  found  damages  fcverally,  it  is  double  da.^ 

mages  for  one  and  the  fame  thing  j  which  ought  not  to  bc«— Where  - 

fore  it  was  revcrfed. 

*  CAi«  6.  Hunfton  againft  Cockct. 

AH  affropfta-  'pvEBT  upon  the  (latute  of  2.  Edw.  6.  c.  13.  for  not  fetting  our 
•^'r.Uy  hind*  LJ  tithes.  The  jufy  find  a  fpecial  verdift,,that  a  prior  was  fcifed 
?^2!f!Ii!«I!*of  ^be  advowfon  of  this  parfonage,  and  in  24.  i/^w.S.  thechurchL 

lenaea  to  nave    ..  ,  .,      »i.n'  ^i«       i«  «ii«* 

keen  made  with  bemg  then  void,  the  biihop  gave  him  licence  to  hold  it  m  proper 
aH  iteceibry  Tifcs  ;  and  that  there  was  not  any  endowment  of  the  vicarage :  and 
ciraimftance»,  they  find  the  flatute  of  4.  Hen*  4.  c.  12.  of  appropriations,  and  the 
^''ro^^w'"  ftatutc  of  27.  Hen.  8,  c.  28.  which  gives  priories  and  religious 
^hflwc'^inw.  boules  to  the  king ;  and  that  the  king  prcfentcd  the  plaintiiF  by 
mem  of  a  vicar  lapfe,  who  was  admitted,  inftituted  and  indudcd ;  and  that  the  de- 
wa«  not  void?   fen^ant  did  not  fet  out  his  tithes.     Etjiyl^c^ 

*  The  points  intended   were.    Whether  the  appropriation  was 

tka^.Ar^'  good,  there  being  no  endojs'ment  of  the  vicarage?  and.  Whether 
Siihs',  156.'  this  ftatute,  being  in  the  affirmative,  vh.  "  that  vicarages  fhould 
uy,  14.  "  be  endowed,"  makes  all  appropriations  void,  unlefs  there  be  a 

te»ns^»  9*S«    vicarage  endowed  ?  and.  Whether  an  appropriation  by  the   bi-r 
lhop*s  licence,  without  the  king's  licence,  be  good  ? 

Williams  faid.  It  hath  been  refolvcd,  that  whether  appro- 
priations be  good  or  not  cannot  now  be  called  in  queftion ;  bu^ 
they  fhall  be  intended  to  be  good*  and  to  have  all  requifite  cir- 
cumftanccs  ;  and  the  ftatutc  gives  them  to  the  king,  and  doth  not 
except  any  man's  right,  unlefs  theirs  only  who  had  right  at  that 
time,  which  no  parfon  nov^  hath. 

ft»  deM  on  But  this  cafe  was,  without  argument,  adjudged  for  the  defca- 

s.Jiw  6.c.73.dant ;  for  the  plaintiff  claims  per  prajentatlomm  regis  rati^ne  lap/us  : 
H  the  plaintiff  whereas  it  appears,  if  the  king  had  any  title  to  prefent,  it  wzsjure 
•helcin""*  ^re-  ^^*'^^^>  ^^^  ^^  ^^^  prefentment  merely  void  ;  and  it  is  an  admiffion, 
Lmatbnby^  inftitution  and  indudion,  without  any  prefentment,  which  is 
ktpft,  and  it  ap.  merely  void,  as  it  was  adjudged  in  Green  v.  Baker  (a).  Wherefore 
pear  to  hare  for  this  caufe,  it  appearing  that  the  plaintiff  had  not  any  title,  i^ 
^^K'^"^'  w^s  adjudged  for  the  defendant. 

ie  fhall  be  noo-  •'      » 

MtccL      Hob*  301,  30s.     Vaugh.  13.    Covirp,  178.  47^.  766. 

(a)  6.  Co.  29.  b. 

.CAfi  7.  Fountain  againft  Grymes. 

Michaelmas  Term,  7.  J^ac.  i.     Roll  197. 
A  kond  to  pay  T>EBT  upon  an  obligation  of  three  hundred  pounds,  conditioned 
an  aiMiuity  for   X-/  f^^  ^^if^  payment  of  twenty  pounds  per  annum  during  thclivcs 
Sl*J:;ro [;;  -^  the  plaintiff's  wife  and  fon. 

•lejccscdrhcie-      The  defendant  pleaded  the  ftatute  of  ufury,  and  how  he  came 
f»r  rare  of  in    iq  the  plaintiff  to  bonow  of  him  one  hundred  and  twenty  pounds, 

•ereA  on  the  ' 

principal  mcncy  for  which  it  was  fiven.  exceot  there  be  an  agreemetit  for  the  re-payment  of  ibc  pnncrpji« 
Pal>.  5c2.       5.  Oo.  6<>r-70.     Cro.  Elix.  27.  6^3.  741.     SliOW.  8.     i.  Uv.  54. 

^iccording 
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according  to  the  rate  of  ten  pounds  for  every  hundred  pounds ;  who  t.  RoM.  Rep. 
ictufcd  to  lend  the  fame,  but  corruptly  offered  to  deliver  one  hun-  48. 
dred  and  twonty  pounds  to  him,  if  he  would  be  obliged  to  pay  '*  ^."!^  3«* 
twenty  pounds  a-ycar  dunng  his  the  plamtiff  s  wife  s  and  Ion  s  ,^  y^.^^  ^^ 
lives  fa)  ;  and  thereupon  the  defendant  entered  into  the  faid  bond  3.  wiif.  390, 
for  fccCrity  of  the  payment  of  the  faid  twenty  pounds  a-year  to  :.  Burr.  704^ 
them,  which  is  above  the  rate  of  ten  pounds  per  cent,  and  fo  the  ^9«; 
bond  fuppofed  to  be  void :  whereupon  it  was  demurred,  '*    J!^*^'  ^'  ^ 

After  arguments  on  both  fides  it  was  refolved,  that  this,  being  ^^f '«^^*^*  ^^^ 
an  abfolute  bargain  in  confideration  for  the  payment  of  twenty  Cowp  j'z%. 
pounds  a-year  during  two  lives,  and  no  agreement  to  have  the  i.  Bown/ciu 
principal  money,  was  out  of  the  ftatutes  againft  ufury  :  but  if  there  C^f.  93. 
had  been  any  provifion  made  for  the  repayment  of  the  principal,  ^°"?1  13 ^ 
although  not  expreffed  within  the  bond,   it  had  been  an  ufurious  ll,/^"*^^ 
agreement  and  lending  within  the  faid  ftatutes.     And  of  this  opi- 
nion was  THE  WHOLE  CouRT,  who  adjudged  it  for  the  plaintiff. 
Fidijiatutes  37.  Hen,  8.  cap,  9.  and  13.  Eliz,  cap,  8. 

(a)  By  17.  Geo.  5.  c.  26.  a  memorul  of  all  deeds  of  annuity  for  life  muft  be  enrolled 

in  chancer/.  , 

Marfliam  agairift  Hunter. 

rrinity  Term,  7,  Jac.  I.   Roll  1 20.  ^^"  *■ 

T^RESPASS.  Upon  demurrer  for.  trefpafs  in  Straton  Heathj  the  if  a  copyhoMcr 
*    cafe  was,  A  copyholder  for  life  had  common  in  the  lord's  who  has  a  rigt* 
waftc  (as all  other  the  copyholders  had  bv  cuftom  of  that  manor),  of  c«n»mon  in 
The  lord  grants  and  confirms  the  faid  copyhold  mefluage  and  land  o^J^ti^'ake^A^^ 
cum  pertimntih  to  him  and  his  heirs:    Whether  this  purchafer ^^^/purcblfe 
Ihall  have  common  there  as  the  copyholder  had  ?  was  the  iolt  the  freehold  of 

qucftioiU  ,  his  copy,  his 

right  of  com- 

All  the  Court  refolved  he  fliould  not ;  for  he  hath  his  com-  moa  and  efto- 
mon  by  reafon  of  the  cuftom,  which  anncxcth  the  fame  to  his  *'"'' ''^^^^^^^y* 
cuftomary  cftate  ;  which  being  deftroycd  and  determined  by  his  ^mc  i  fi. 
own  aft  in  making  it  a  freehold,  the  common  is  alfo  deftroycd    "  *'  * 
and  determined,  and  cannot  continue  without  fpecial  words.  They  \\^'  ^*^' 
alfo  refolved,    tliat  lliofe  general  words  cum  pertinentlis  will  not  s.c.  YcIv.iS^. 
S^rvc  .   Cfo.' £111/754. 

Williams  in  his  argument  mentioned  the  cafe  of  ont  Mr,  i.^buU?.*^*. 

^heUon  in  the  common  pleas,  who  had  divers  copyholders  that  i«  BrowrK  ito, 

had  common  in  his  waftc  lands,  who  feverally  purchased  the  free-  *•  8''<^w"'.  *og. 

hold  of  their  copyhold  cftate-  and  he  faid  it  was  adjudged,  that  w^^ 

Acir  common  is  thereby  deftroycd  :  and  a  precedent  vvas  cited,  i.iToii.  ak  6r* 

42.  &  43.  Etiz.  Roll  367.  in  this  court,  Fortd  v,  PVard,  where  a  a!  And.  169.  * 

copvholdcr  liad  ufed  to  take  e/lovers  to  repair  his  hedges ;  and  the  '•  ^•'*«-  »7o. 

lord  granted  to  hii^  the  freehold  of  the  copyhold  by  the  words  of  ^'*;  ^'y"*' 

"grant  unto  him  ail  the  lands,    tenements  and* hereditaments  g^'p^'od, 

**  thereto  appertaining,  and  thereto  ufed  and  occupied  i"  yet  it  a.  Vern.  250. 

^8  refolved,  he  Ihould  not  have  common  in  the  land  of  the  lord :  « •  Vtrn.  y^-^ 

fo  here.— Wherefore  it  was  adjudged  accordin;?ly  for  tlie  plain-  ^•*^«=''«'*  Ten. 
ti£  o  7  r  aj^. 

2.  Term  Rep. 

Neale^ai. 
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Neal  againfi  Sheaffield.    , 

Casi  9»  7rimiy  Term,  8.  Jac.  !•   RMj^z* 

A  kmd  cofidi.  pvEBT  upon  an  obligsition  of  fourteen  poundst  conditioned  for 
iSonedtopay      ^^  tbe  payment  of  fevea  pounds' at  the  birth  of  tbe  piaintiff's 

Koaeyooaoon.  child, 
tiagency  rtifes 

■n  immedUre  The  defendant  pleaded,  that  before  the  birth  of  tbe  child  it  was 

4ebc;  and  if  agreed  betwixt  the  plamtifT  and  defendant.  Whereas  the  plaintiff 

?  ***T**^b  ^**  ^^  ^^^  *  ^  ^^  ^"^  °^  *^  defendant,  for  which  he  (houU 
Wpkadcd^in  fj  ^  indebted  to  him,  that  the  defendant  fliould  acquit  him  thereof, 

lisfadion,  it  ^nd  accept  of  that  debt  in  fatis&dioa  of  tlie  faid  obligation ;  and 

■HiA  be  qT  the  that  the  plaintiflF,  fuch  a  day  year  and  place,  accepted  of  the  laid 

""Th^  w"^  ^^^^  °^  ^*"^^  ^^  fatisfaflion  of  the  faid  bond. 

'  The  plaintiff  upon  tlais  plea  demurred  in  law. 

192.*       *  Yelverton,  for  ibe  plaintiff  now  moved  two  exceptions  to 

5.  Co.  117.  •.    tills  plea. 

1.  c^.Vig.  First,  That  nothing  can  be  taken  in  fati^faAion  of  Ae  fcTcn 
xoo.  pounds,  it  not  being  a  duty,  but  a  fum  payable  in  future,  and  on 

1.  Wiif.  S6.  9  contingency.— But  hereof  the  Court  doubted  ;  for  if  one  be 
Cowp,  47,        bound  by  bond  conditioned  to  pay  money  when  /.  C.  comes  from 

beyond  lea,  this  is  a  debt  and  duty  prefently,  and  .the  payment 

only  deferred. 

Seconi>ly,  The  defendant  pleaded,  that  the  plaintiff  accepted 
the  load  of  lime  in  fatisfa£lion  of  the  bond^  which  cannot  be;  but 
it  ought  to  have  been  pleaded  in  fatisfa6tion  of  tbe  fum  mentioned 
in  the  condition  of  the  bond  ;  for  the  bond  itfelf  cannot  be 
difcharged  without  fpeciality. — And  for  this  caufe  all  the 
Court  held  tlic  plea  to  be  ill ;  and  therefore  adjudged  for  the 
plaintiff. 

Sid  vidi  ^.  Ann.  c.  16.  f.  is. 

Cj^„  t^  Odell  againfi  Moreton. 

Micbaelmas  Term,  7.  Jac*  1.     Roll  ^^g. 

Aninfmrein-  p^RROR  of  a  judgment  in  Durham  in  an  ejeftment  of  a  cod- 
Boc  appear  by  XL  xtnvit.  The  error  affigned  was.  That  the  defendant  was  ad- 
r^R^Ab.  vcLiXXtA  to  plead  by  attorney,  being  within  age  it  the  time  of  the 
^^4.  pleading. 

Yd^.aif.  Hob.  138.    5.  Com.  Dijj.  199.  ^ 

If  awrttof error  '^^^  *^^^  being  joined  thereupon,  and  found  for  the  plaintiff 
ic  direaed  co  and  now  error  being  brought,  it  was  moved,  that  the  writ  was  not 
fcireraljuntcw,  good  ;  for  it  reciting  the  error  to  be  in  the  record  of  a  judgment 
•**  '^"'Jjr*  ^^  before  the  bifhop  and  eight  others  therein  named ;  and  by  the  le- 
onb  yet  »f?t  ^^^^  removed,  it  appears  to  be  before  nine  Juftices»  viz.  oirHatrj 
tr»iy  recite  the  Linley^  who  was  not  mentioned  in  the  writ  of  error  to  be  any  of 
record,  ic  Co  far  them  before  whom  the  judgment  was  given ;  and  for  this  cmt\t 
fcmiives  it,  that  ^as  Urged  at  the  bar,  that  the  record  was  not  wcU  removed,  and 
""^Jiriio!.'  *^"  ^^^^y  '^*^  "°  authority  to  proceed.  But  it  wa«  thereto  tt- 
^Tco.  91.  a.  fwered,  that  in  regard  it  was  before  nine,  it  was  before  eigbtf  fo  «* 
t .  Roll.  Ab.  there  is  not  any fallity  therein ;  but  not  i  cvttvtrfa ;  and  in  i>roof  thej«* 
754-  of  was  cited  31.  AfJ.  pi.  i.  and  the  earl  of  Lelcejler^s  Cafi  inPbvfJffU 

D^T.'ioj!*  *  But  ALL  THE  CouRT  conccived,  that  the  record  could  not  b^ 
Hob.*  139.  examined  upon  this  writ  of  error  ;  but  there  ought  to  have  been 
Carth.  158,    1.  Sid,  104.  19^     i.  Salk.  264.  66o.    S(ra.  316.  a.  Hawk*  41 9. 

anew 
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a  new  writ  of  error  de  recordo  quod  coram  vohh  refidet  :  as  it  hath  O&tix. 
been  ruled  where  the  writ  of  error  was  before  Sir  Janus  Dytr  et  j^j^^ 
focilsfuisf  it  being  before  Sir  Jinthovq  Brewn^  was  not  good  («). 

Alfo,  upon  view  of  the  record  it  appears^  that  the  writ  of  error  a  wHt  cf  «yfv 
was  direded  to  the  bilhop  and  eight  others,  to  remove  tlie  >^cc^^<^v!^*j^**^** 
of  a  judgment,  &c  and  eight  of  them  only  certified  the  record,  p^,^**^  ^j^ 
and  not  the  ninth  ;  nor  doth  it  appear  that  he  was  dead  or  re-  judges  if  bad, 
moved. — And  for  this  caufc  alfo  the  writ  was  held  to  be  ill.—  ydv,  ^ 
Fide  28.  Hen.  6.  fL  II.  Hob.  139. 

Stra,  470* 

(«)  Bjr  5.  Ceo.  t.  c*  t).  aU  writi  of     Aiall  be  amended,  and  made  agteeabk  to  ^^  Hawk«  P.C. 
irror  whoein  there  Ihall  be  any  Tartaoce     foch  record  by  the  rerpe£Hve  count  where  ^^i^ 
Cmn the  original  record^  or  other  defe^,     fucb  writ  (hail  be  made  returnable.  -  Ld.Ray.  tio|« 

DougL  1^    a*  Term  Rep.  %^• 

A(h  againfi  Brudnel.  Casi  n. 

A  CTION  UPON  THE  CASE  ;  for  that  he  tore  off  the  feal  An  a^ikm  fiir 
"*  of  a  deed  whereby  John  JJh  granted  "to  him  unum  annuaUm  ^^\^^ 
rtdHtumJive  annuitatem  of  ten  pounds  during  his  life.    Not  guihv  ^tflicw  what 
being  olcadedy  and  foojul  for  tlie  piaintifF,  it  was  moved  in  arreu  it  wai  for^  or 
of  judgment^  that  it  waa  the 

First,  Becaufe  he  doth  not  fhcw  whether  it  were  an  annuity,  S'uSt  utbcil- 
or  a  rent  ifiuing  out  of  the  land.  by  utk  ks  foroe. 

Secondly,  Becaufe  he  doth  not  fhew  that  it  was  the  feal  of  i.  Oom.  m^ 
the  grantor  ;  for  it  isjigillum  eidem  annexat.  and  he  doth  not  fay,  *^4- 
the  feal  of  the  fame  deed,  nor  the  feal  of  the  faid  John  AJh :  alfo  ^^^^"["^ 
he  fets  not  forth,  tliat  by  reafon  thereof  the  deed  loft  its  force,    *^*"'  *^ 
nor  that  he  loit  the  annuity  ;  fo  as  he  (hews  not  any  ground  for 
tbeadion. 

But,  notwithftanding  thefc  and  other  exceptions,  it  was  ad- 
judged for  the  plaimifF; 

Gybfon  againfi  Harbotle,  Caia  m* 

EafierTcrm,  T-Jat.  I.    ReJI  g^, 

T\£BT  by  an  executor.    The  deff ndant  pleaded  a  releafe  of  the  Error,  tmofli 
*^  teftator  made  to  himfelf.    Upon  non  ejlfadum  pleaded,  it  was  the  judf^ieot 
found  againft  him,  and  judgment  in  mlfericordia.    Error  thereupon  ]JJ*!."|J^22^ 
was  brought,  becaufe  it  ought  to  have  been  a  capiatur ;  for  that  44  t^^atm-,** 
^  pleaded  a  falfe  deed.      Fide  33.  Hen.  6.  pL  54-    3-  £du/.  6,  g  co.  60  a 
^J^,  67. 

By  T6.aod  17. Car.  i.  c.  8.  no  jod^-  enrered  for  the  other;  and  by  e.  and  6. 
mm  (hall  be  revcrfed  for  warn  of  a  mift'  WiJl.  3.  c.  12.  the  r^^i  pr%/m  \g  abo. 
rtfariic  or  tapiatmr^  or  becaule  the  one  ia     lUhed.  See  Salk.54.  Comb.sSj.  Carth.39o, 

GcKnerfalc  againft  Wayts.  CAtt  t  y. 

ACTION  OF  TROVER.     The  defendant  pleaded,  that  he  Cooda taken    . 
^  took  them  as  bailiff  of  the  king  for  diftreflcs  upon  a  plaint  «^  ^f^J^ 
in  curia  manerii^  and  fold  them. — It  was  thereupon  demurred :  and  f,^i^rtbafo« 
adjudged  illi  for  upon  a  dijiringas  the  cattle  Ihall  not  be  fold,  cf-  cannot  be  fold« 
P«cially  in  a  court  baron,  although  k  were  in  the  king's  court,      y^^  ^^ 

Let.  1413.    Salk.  %oi*  11  s« 

Cotton's 
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Cj^fc^^  Cotton's  Cafe. 

If  Wl  jumfy  IJENRY  WILLIAMS  having  fucd  Hugh  ap  Owen  op  Lloyd  for 
In  a  feigned  -tl  ^  j^|^j  pf  fifty-five  pounds,  hc  being  enforced  to  put  in  i'pecial 
wJ!ntiff"on^re-  ^*''»  °"^  //^«ry  C$ttott  became  one  of  his  bail,  and  took  upon  him 
eovwi'ng\V»nft  ^*^  name  of  Thqmas  Cotiouy  of  Rending^  in  the  county  of  Berkt 
the  principal,  (who  was  a  freeholder  of  good  cftate),  and  fo  had  done  in  divers 
obuin  }«dg  other  adions,  and  gaVe  always  the  name  of  Thomas  Cotton^  who 
ment  on  tfitr§  ^^g  j^jg  brother,  for  bail :  and  now  the  plaintiff  having  recovered 
riic*%r*)n"per.  ^8^*"^  ^he  principal,  and  fued  Xviofclre facias  againft  the  bail,  and 
lbnatcd,a«tfM#having  judgment  and  execution  awarded  againft  hifn,  and  taken 
iMil  be  entered  thereupon,  he  complained  of  all  this  praflice  to  the  Court,  and 
•"  ^'^  "'*•  ■"**  proved  by  divers  witnefles  that  he  was  not  at  London  at  the  time 
Imi^he /!i«ii  ^^^^^  hail  taking;  and  it  was  confeffed  by  the  defendant,  and  thofe 
CMC  fet  aiide.  who  procured  the  bail,  that  Henry  Cotton  put  in  the  baiL— Where- 
Cro  c  6  ^P^^  ^'^'^  matter  being  dilclofcd,  for  that  if  was  done  in  deceit  of 
*  *  the  Court,  it  was  awarded,  that  a  vacat  Ihould  be  made  of  tliat 
h2Mquoad  him,  and  of  the  judgment  in  the  fare  facias  ;  and  Makn 
ihewed  a  precedent  to  the  Court  where  it  was  fo  adjudged. 

By  ai«  Jac.  x«  c.  mS.  it  it  felony  with-  and  5.  WIIL  and  Maiy,  c.  4.  if  any  perfon 

f>ur  clergy  to  acknow)et?ge,  or  procure  to  fliall,  ^fore  any  commiffioner  authorized 

he  acknowledged,  any  bail  in  the  name  of  to  take  bail,  perfonate  any  other  per(bn, 

another  perfon   not   privy   or   confenting  whereby  tlie  perfon  fo  personated  nuy  be 

thereto  :  but  it  was  hrld  thai  the  bare  per*  liabte  to  the  payment  of  money,  they  (hall 

fonatiog  bail  it  not  felony  under  this  f!a-  be  adjudged  felons,     i.  Havvk.  P.C.  t'%i 

tute^  unleft  it  be  filed  j  and  ih«^efore  by  4.  179.     4.  Bl.  Coni»  128. 


Cask  15.  Dowglafs  iigainfl  Kendal. 

Michaelmas  7erm^  7.  Joe.  i.     Roll  356'. 

If'a  man  claim  'TTRESPASS  ;  for  taking  and  carrying  away  thirty  loads  of  thorns 

aiiihoriif  giow-,  -■'    of  the  plaintiff's,  by  him  cut  down,  and  lying  upon  his  land  at 

ing  on  fuch  a     Chifpinzivardcny  in  a  place  called  the  Common  ffafle. 
I't^ce,  hc  may  /  /     o  »  r  ^ 

take  iheih.  The  defendant  juftifies,  becaufethe  place  where,  &c.is  anacrc, 

chough  cut  by  and  that  he  is  fcifed  in  fee  of  a  melTuagc  and  three  acres  of  land  in 
another.  Cbifpingwardcn  aforefaid  ;  and  that  he  and  all  whofe  eftate  it  was, 

».e.Moor,4iT.  gfc.  have  ufed  from  time  to  time  to  cut  down  and  take  omnesfpinas 
of  iJt'^^'^ai  ^^^f^^^^^V^^  ^^^  f**^  place,  to  expend  in  the  faid  houfe,or  about 
irownl!  ai^  **  ^^^^  ^^'^  lands,  as  pertaming  to  the  faid  houfe  and  lands ;  and  fo 
tro.  Eliz.  434.  jullificsy  &c. 

\  Lund  ^^'1.  '^^^  plaintiff  fhcws,  that  Sir  Richard  Saltington  wa  feifed  in  fee 
a.  Saund.*  3i6i  ^f  ^'^^  manor  oi  Chippingivardeny  whereof  the  place  where,  &c.  \^ 
X.  Mod.  74,  parcel,  and  granted  licence  to  him  to  take  the  thorns  ;  whereupon 
3.  Mod.  »5o.    he  cut  them  down,  and  the  defendant  afterwards  took  them^ 

3'  Burr.  isl;. '  Upon  this  plea  it  was  demurred ;  and,  after  argument  at  the  bar, 
pottgl.  747.  adjudged  for  the  defendant :  for,  as  this  cafe  is,  the  lord  may  not 
cut  down  any  thorns,  nor  licenfe  any  other  to  cut  them  down; 
for  the  defendant  prefcribeth  to  have  all  the  thorns  growing  upon 
that  place,  and  this  prefcription  excludes  the  lord  to  taKc  any 
thorns  there:  but  if  he  had  claimed  common  of  eftovers  only* 
tlien  if  the  lord  had  firft  cut  down  the  tliorns,  the  comtnoncr 

roighf 
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might  not  take  them  ;  and  if  he  had  cut  down  all  the  tliorns,  the    D^wctAti 
comnioiicr  might  have  had  an  aflifc ;  but  here  he  preffcribes  to       ^f '»'?/* 
have  all,  which  is  admitted  by  the  replication,  and  is  well  enough ;     '^^^^ »-**•• 
and  f©  hath  been  rcfolvcd  in  one  Kentuk\  Cafe  (a);  that  one  may 
prcfcribc  to  have  the  fole  paflurage  in  Aich  a  place,  from  fuch  a 
time  to  fuch  a  time,  againft  the  owner  of  the  foil,  who  fhall  not 
nieddle  therewith  during  that  time.     It  was  alfo  held,  although  he 
doth  not  prefcribe  that  it  was  an  ancient  houfe  to  which,  &C6 
yet  it  is  good  enough  ;  and  fo  is  the  ufual  prefcription  for  com- 
mon, and  (hall  be  fo  intended.— Whcreforp  it  was  adjudged  for 
the  defendant. 

See  23.  Geo.  3.  c.  8i»  (a)  Ante,  308. 

Smith  againjl  Johns.  Cahic.. 

A&SUMP&IT\  and  declares,  Whereas  Paid  Southard  devifed  to  ^fympft  win 
•"  him  a  legacy  of  feven  pounds,  and  made  his  wife  his  cxecu-  '*°^ '?  "P®*^  • 
trix,  and  the  defendant  married  her,  and  had  divers  goods  of  the  hu*/b!w)d  afte* 
teilator's  in  his  hand  ;  tliat  the  defendant,  in  confideration  the  the  oehcb  df  his 
plaintiff  would  forbear  to  fuc  him  for  that  legacy,  promifed  to  pay  wife,  to  pay  a 

It  i  and  allcdges,  in  fait,  that  he  forbore  to  fuc  him,  &c.  ^^^^  *»f  **»« 

*  .  wife's  due  ^ 

The  defendant  pleaded*  That  his  wife  was  dead  before  his  pro-  fore  ih«  coverl 
mifc  fuppofcd  to  be  made.     Whereupon  it  was  demurred. — And  twc.  • ' 
afterwards,  upon  a  motion,  adjudged  for  the  defendant ;  for  the  s.c.Yeiir.iS4» 
wife  being  dead,  he  is  not  chargeable :  and  although  it  were  a]-  ''^'^-  3^* 
Icdgcd  that  he  had  goods  in  his  hands,  yet  it  is  not  Ihewn  how.  he  ij<,p"^gg^^ 
had  them,  and  he  i$  thereby  Jiiable  to  the  executor  oi  adminiftrator  z.^com.  r);r. 
for  them.  .  150.     *      * 

C«wp.  54S.  , 

Berreblock  againft  Michel. 

Trinitj  Term,  7.  y^r.  I.  RoU  I050,  9r  1650. 

ASSUMPSIT.    Whereas  Thomas  Lord  Burgh,  on  the  ill  Jprtl,  The  delivery,  of 
•^  39.  Eliz.  was  pofleflcd  of  divers  goods  and  chattels,  viz.  oi%^^^  pledged 
a  pillar  of  gold,  &c.  and,  arppng  other  thincrs,  de  uno,     ^ .      .     ,  a  fci^'^^ftdit 
Anglice,  abilement  of  gold^  isfc\   of  the  v^lii;;  of  five  hundred  ration  for  a  prol 
pounds,  and  pledged  and  delivered  them  the  fsune  day  ^i)d'year  tq  mife  to  pay  a 
the  plaintiff  for  four  hundred  pounds  ;  and  whereas  the  faid  Lord  <i<?bt  due  from 
Burgh  was  indebted  to  him  in  twenty-five  pounds  for  filvcr  plate  ^^^^^^la 
which  he  foW  and  delivered  to  LadyFranc4Sy  wife  of.  the  faid  icr</ JJ^  ^^^ii, 
Burghy  and  that  he  being  fo  indebted  died ;  that  tfae  defendant,  vered.         .  ■ 
Ac  9th  of  May,  40.  EUz.  ifi  confide  ration  the  plaintiff  would,  ^  ^^jj  ^j^y  ^ 
at  the  defendant's  rcqueft,  deliver  td  thft  faid  Lady  Burgh,  being  a  Hob.  4.^ 
widow,  the  faid  goods  and  chattels  adtunc  iMiJient.  ad  vaUntiam  500L  t .  Sid'.  '31. 
pledged  to  him,  ui  frmfertur^  for  403I.  6s.  8d,  by  the  defendant  Cro.  Eiii,  i^i. 
to  be.  paid,  affumed  that  he  would  pay  to  the  plaintiff  the  twenty-  '-W^-  **S' 
five  pounds  when  he  ihould  be  requeftfed ;  and  alledgeth  in  fa£t, 
that  he,  the  faid  9th  May,  40.  Eli%.  at  the  defendant's  requeft, 
upon  the  payment  of  tlie  faid  403I.  6s.  8d.  delivered!  to  the  faid 
Lady  Burgh  the  faid  goods  and  chattels  fo  pledged  to  him ;  and 
that  the  defendant,  iic€t  fuch  a  day  he  was  requefted,  had  not  paid 
the  faid  twenty-five  pounds.— After  mn  amtmpfit  pleaded,  and 
found  for  the  plaintiff,  it  was  moved  in  arreit  ot  judgpentf 
CRO,  J  AC.  S  First, 
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An  omiffion  Sn  FiRST,  Beoiufe  there  is  a  blank  left  for  one  parcel  of  the  good^^ 
Jj^JJ^j?^^'^*  although  it  is  kHGi^icK  an  abikment  9/ g9ld^  yet  it  is  not  good  ^ 
which  iW«M.  ^^'^  *^  **  parcel  of  the  confidcration,  which  ought  to  be  certainly 
m*at  only,  is  allcdged.  —SgJnsn  aitocatur ;  for  it  was  faid  by  ths  Court,  that 
not  material,  it  was  but  an  inducement  to  the  ^fiion. 
t.  Com.  Dig.    3}ft. 

theomidiohof     But  it  was  refolted,  that  it  cotild  not  bd  airten<kd^*  being  after 
a/:^/jif  word    vcrdia  (although  it  was  fo  prayed)  ;  bcfcaufc  it  was  faid,  that  it 
bLnk  foHr*      "^^  ^^^  ^  default  of  the  clerk  to  omit  the  Latin  word,  leaving  a 
wUhair!*i^/»V/,  ^P^^*  f^""  it.— Not  fi,  I  hat  afterwards  by  award  it  was  amended. 
U  amendable.     Ante,  43. 

Goods  fold  and  Seconoxy,  It  was  moved,  That  the  cortfideration  was  not 
^■^^^11^*  good,  becaufe  the  declaration  is,  in  regard  Lord  Burgh  was  in- 
Intended  to*thc.  ^^^^'^  ^^  ^^°^  ^^  tweilty-five  pounds  for  plate  fold  and  delivered 
«ft  of  the  hof-  to  his  wife  to  his  ufe ;  but  it  is  not  averred  that  the  hafband 
band.  'agreed  tliereto,  or  that  it  came  to  his  ufc. — Sed  non  allocatur ;  fot 

it  is  neeellkrily  to  be  intended. 

on^hcft!lTdM  Tkirdlv,  The  declaration  is  not  good,  becaufe  it  is  ndt 
that  a  protnife  averred  that  thc^  were  of  the  value  of  five  hundred  pounds  at  the 
to  p?y  is  made,  time  of  the  delivery  of  them  to  Lady  Burgh ;  for  that  is  the  priii- 
^1'  ?**''f«^''  cipal  part  of  the  confideration.— 5«/  non  ailo<atur  ;  for  being  dcli- 
31iie!"*  ^^^^  ^^^  ^^"^  ^*y  ^^  ^^  affumpjit,  they  (hall  be  intended  to  be 
Aotcjia*.        «>f  the  fame  value. 

Tiie  deiiverx  of  FOURTHLY,  That  the  pledging  being  for  four  hundred  poundf , 
goods  at  a  lefs  a^j  the  goods  alledged  to  be  of  the  value  of  five  hundred  {^otfods, 
plSl^edfor  it  a  ^^^  delivery  of  them  for  four  hundred  and  three  ^iounds  was  held 
good  confiderai.  to  be  a  good  confxderation.— Wherefore  it  was  adjudged  for  the- 

tion  for  a  pro-  pUJtltiff. 

An»>1^?^'        Note,  a  writ  of  error  was  brought  upoii  this  judgment,  and 
*  the  fanie  matters  affigned  for  error,  and  the  judgment  afiirmed. 

Ca8i  xS.  Uewelyn  againjl  Williams,  Philips,  and  Morgan. 

^  Trinity  T^rm,  8.  Jac.  I.     Roll  ijo. 


m^'t'^nit  be  KABEi^DUM  "from  henceforth,"  but  delivered  tlic  12th Decem&er. 
bM  ofltlief4me  Whether  that  were  according  to  ^he  declaration  ?  was  the  quef- 
d2»iff!Ar»H.  ^^^"  •  ^^^  ^^  ^^  objeded,  that  "  from  the  day  of  the  date,"  and 
»uM/r«Nti>««r«l  **  from  henceforth,"  are  fcveral  commencements ;  for  the  one  be- 
/•rf^  ic  tnjty.  gins  upon  the  day  it  was  fealedy  the  other  the  day  after. 
Amt,  96.  iji.  g^^  j^  ^^^  rcfolved  by  the  CourT,  that  they  are  both  one* 
Poit  31*.  662.  being  a  computation  of  time  from  the  time  paft,  and  both  Ihall  be 
plca^  to  b^n  from  the  day  of  the  date,  when  the  l«afe  is  after- 
rSd.V.  ward/caled  another  day;  but  if  he  declares  of  a  leafe  of  th«  ift 
Co.  Ur.^g.  of  December,  *•  HABEKDOM  •*  a  die  datui^^*  the  ejeftmeitt  eamiot 
3,  Mod.  «9g.  be  ^Hedged  tnc  fame  day ',  but  if  the  leafe  be  made  the  ift  of  Dt- 
Ld.  Ray,  84.  tembctf  HABENnuM  **  hencefoTth^^^  tlie  ejeftment  may  be  alledged 
St  *  tltL  *^*  '^"^^  ^*y  •  wherefore  it  was  adjtrdged  accordingly. 
Saik.  S.  >i3.  lo^iM^d.  X77.  »6$.  3.  Bac.  Abr.  341.  Comb.  S3.  Ld.Kay.  aS#.  ^S*.  ItiluEjed* 
90.    Powcl  Oft  Powfrt,  |r>8.    Cowp^  t^^i  7iif/ 779.    l)ottgl«44€tf         .  •-. 

Aylor 
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Aylot  againft  Chc^.  Cmi  19. 

hpRE5PASS.    Upon  dcrantrcr  the  cafe  was.  One  devifiih  hU  on  a  devife  to 
:*■    lauds  to  hU5  two  fons,  and  the  heirs  of  their  bodies  ;  and  faith,  «^o  ''^"•»  «««* 
tiiat  his  executor  (hall  have  them**  until  thfeycome  to  tlieir  feveral  [orthaTfhw"' 
''  ages  of  twenty-one  years.''  The  one  attains  to  the  age  of  twenty-  ij,.  und  umtit 

one  ycart  :  *hcy  attain  their 

And,  Whether  he  might  cntei:  ot  no  \  wis  the  qiieftion :  for  it  elch  VatMhive 
was  objeftfed,  that  it  was  a  joint  cftatc  to  them,  and  that  the  fur-  hit  t>o(refllon  of 
vivor  Ihould  hold  place  for  the  freehold  ;  which  cannot  be  if  ihey  <hc  Joint  cftat* 
Ihpuld  liare  feveral  commencemeilts,  and  that  the  executor  ihoulH  "^  **  *'!i*'** 
hold  them  until  they  both  come  of  full  age.  twlmy-one. 

Ah<f  ot  this  Opinion  was  Williams  ;  but  the  oflier  i^ot^R  ^  ^  Brownt 
Justices  J  contra;  for  the  words  being,  "  until  they  acconiplilh  ,^^/ 
"  their  levbril  ages,**  thit  is,  reddendo  Jtnguld  JinguUs^  wA^«  ci tiler  s.  C.Yelr.iSj. 
of  them  caiiie  to  the  age  of  twenty  ind  one  years,  he  fliould  then  Dyer,  15. 
have  his  pirt  and  poffefliori,  and  yet  the  joint  tenancy  (hould  hold  5;  ^O;  *• 
iJlace.    Whci-cforc  it  was  Adjudged  for  tlie  plaintiff.  c>  Lir/4'. 

y.  Saond.  tSo.      i;  Bulft.  484  ^011.      Siiki  153;      lid.  Raf.  495;      Cowp.  157.  ^Oy*  3S2*  777.  %%%• 
}.  TermJUp.  4U 

•*  Irhe  kiiig  againft  Stanton;  tA«BM. 

Micbaelnua  Term;  4.  T^r.  i.    R^tt        ; 

5)[/0  iFJRRJNTO  for  claiiiUng  a  lect  and  court-baron  frpm  ^  v^  ^rranni 
^Sothrcc  weeks  to  thtec  weeks,  infra  manerhm  de  W arfi£ld  et  ^^.J^l,!^^ 
i^WiVRORAvBj  and  to  have  ieHa  it  catalla  fehnuntf  and  divers  *o'which  if  cm 
other  libertidi.    He  difclaims  in  all^  except  the  having  of  a  court-  party  plead, 
bvon  within  his  nianor  of  JVarfield\  and  thereto  he  faith,  that  •«<*  in^itJe 
&>  Henry  NevM  was  fcifcd   in  fee  of  thfe  manor  of  WorfitU,^'^^'^^  ^"^  r. 
whereof  khe  manor  of  Neiihume^  the  manor  of  LafielJ^  and  the  JIl^cw*t!3c  * 
manor  of  ^/iMar^i,  .within  the  faid  manor  of  fFarfiild^  were  par-  to  hold  tb$ 
cd,and  derailed  and  deipifable,  time  whereof^  &c.  in  fee,  by  dopy^  (<Mr»f ;  for  that 
at  the  will  of  the  lord,  according  to  the  ctlftom  of  tlie  manor  of'*  incident  to 
Warfield\  iiid  that  the  minor  of  Niwname  is  known,  and  time      **^"  . 
whereof,  &c.  had  been  known  as  well  by  the  name  of  the  manor  *"  ^*"'  ^^* 
of  Newmmtf  as  by  the  name  of  a  mefluagc,  and  (even  acres  of  cuf-  ||f  co.  17.  i* 
tomary  land,  and  twenty  (hillings  rent,  and  by  that  name  was  da-  vdv.  190/ 
mifed  by  a  copy ;  and  that  Sir  Henry  Nevitif  18*  Eliz*  granted  it  CJo.  Lit.  58. 
l>y  copy  fo  the  defendant  in  fee,  by  the  name  of  a  mefluage,  &c. ;  *;  ^"'^'  54- 
«f  ratiom  ei  virtute  prmdiiiorum  he  held  a  court-baron,  and  claimed  Mwi-^sio. 
from  three  weeks  to  three  weeks,  tanquam  pertinent,  i^c.     The  like  Co.  Eht,  527. 
tide  he  made  for  the  other  two  manors :  and  it  was  thereupon  de-  Stra.  611. 
niurred.  i.Bi.Rep.58a. 

First,  It  was  moved.  Whether  a  qu6  warranto  did  lie  of  a  '"  •'^ 

tottrt-baron  ?  for  it  is  incident  to  the  manor,  and  is  not  any  li- 
Wty  which  the  king  can  havediftinft  from  (he  manor;  and  being 
of  Common  right,  the  king  canilot  have  a  quo  warrofito  thereof; 

Aiid  Fleming^  Chief  Juftice^  was  of  that  dpitlion.  FjeNNEik 
aoubtcd  thereof.  But  Yelverton,,  Williams,  and  CJroki, 
hetdy  that  a  quo  warranto  well  lies :  for  it  is  matter  of  right  td 
holdcouttti  addfOMlmini&aftjuftice^  azM^hoUp^,  and  t^  * 


26a  Mkhadmas  Tcrrfi,  't^  Jud  t.    In  B.  Ri 

The  King  draw  aflcmblic^  of  men  together,  and  to  fvvcar  officers;  which  if 
*^Z^^«fi  any  dotli  without  right;  he  is  to  render  an  Recount  thereof ;  and 
therefore  a  quo  ui-arranto  lies,  to  Ihew  by  what  title  he  holds  it. 
But  if  he' there  fn titles  hinifelf  to  thesinanor^  tlien  life  need  not 
to  fhcw  that  he  is  to  have  a  court-baroa;  fer  riiat  is  incident 
thereto.     17.  Edvj.  2.  **  J^uo  If'arranio,-*  3I  Cc.  I38.  141. 

If  ^iUc^kln ''til     ^^^  '^^^  *^^^  judgment  is  not,  that  the  king  (hall  feize,  bccaufc 
not  ibr  fr!n.  "  '^  ^^  ^^^  ^"Y  ^"^^^  franchifc  as  the  king  may  have ;  bi^tit  is,  that  the' 
cjiifi;  jU(igmcnt  defendajU  Inali  be  oufted  of  that  liberty,  as  15.  Sdw^^.  pL  7,  is. 
of  «j^*r jfl^aU    And  fo  it  was  cited  to  be  adjudged  in  ChadwelVs  Cafi^  for  the  ma- 
*»i5'j(«V.  -..     Iior  of  Exon. 

f.  Stfk.  ^"^V  "'^tri.  9$i.  itti.       ft.  Term  Hep'.  51 S-^      Co.  £nt.  527.      Show.  2S0. .   /3.Mod.  x-^^ 
4«  Mod;  58.      3.  Term  Rep. 

A  manor  p.rant-  ^^^'^  ^'^^^  ^^'  '^^'^^  *^^  ^  copvholdcr  cpmHot  hold  a  coHrt-fcaroti 
cd*y^§pyc«h«  ^o  l^a^'c  forfeitures,  and  holcl  pleas  in  a  writ  of  right ;  for  it  19 
not  h-vea  "  cppb/'-tum  ifi  cbje^Jo^  that  a  tenant  at  wjll  thould  hold  a  court* 
c«iiff<Tif(-n  for  }.ij;*,Hj;Q  faJd,  that  a  copyholder  peradventul-c,  If  it  had  been 
farfcifurH  of  ^.^|j  pj^g^^.^  might  have  a  court  to  admit  odier  copyholders  there  : 
Poft.  ^27.  ^ut  the  other  J uiliccs  denied  it ;  for  a  tenant  at  will  canrlot  grant 
-,  *  „  an  cftate  to  another. — Wherefore  it  was  adjudged  for  the  king:- 
1.  Buift.  57.     ^^^^  "c  IhouW  be  ouftcd.  ' 

Cro.  Car.  43.     Ydv.  190.     St«  Hargrove's  Co.  Lit.  58.  b.  »»/i*j.     Gilb.  Ten.  115.  ' 

See  9  Ajin.    c.  29. 

CiisEij,  Wood  a^mnft  Irigerfol^. 

EafttrTtrtit,  •J.Jac.  i,    M$Ii,^  ,  •  ...... 

A'tettntpr  dc-    "pJF.CTAlENT.     Upon  a  fpecial  verdift  the  cafe  was  tkus.'' 
^qs  three dif.   ^  A  man  having  three  foiw^  Jo^if  Edward^  atnd  ffliliam^  and* 
tin£i  pifctjsof  lands  m  three  fevcral  villages,  wz*  i/.  S.  and  C.  devifcs  **thc  lands 
hnri  Icvcr^Uy     **  ]„  ^^  ^^  j^f^,^  hjs  foii,  ttc  lands  in  i.  to  £i/tt/^r«^  his  fon.  and 
Tndlf  d^.^of  "  ^^«  l^"*'^  in  C  to  ^///fiw  his  foft;  and  tliat  if  any  of  them  die^ 
ilicmihouiddje,  '*  the  ithcrfurvivmgjhaiiife his  heir  (a).'*    7^**»  t4ic«ldcft  foil,  hath 
the  orhcK  furvi-  ifftic  J.  and  dies  :  and.  Whether  the  land  in  jf.  »fliaU  go  to  Edward 
vin«  /hfloid  be  and  HfilHam,  the  younger  fons,  or  to  the  beir  bf  John^  the  eldcft 
Hd-ft^f^b^   fon  ?  was.the  qucftion  bctwiiit  the  defendant  claiming  by  a  Icafe  • 
ifue  gnd  dic« :  ftoni'thc  heir  of  John^  the  fM^  fon>  lattd  thd  j4aititiff  claiming 
and1i  was  ad.  uiidcr  tdic  faid  Edward  and  ff^iiiianiy  tlic  ybunger  ioiis, 

{"^^'^/J;;\^;       After  argtrment  at  the  bar,  Pt^KrtNG,  G^f/f%Jiiir,  faid,  that 
fee  nnpTi  him,   l^e  conceived  it  might  veft  in  the  two  ycninger  ions  by  wajf-  of  rc- 
at  theYftt»icr'$    maindcr  ;  and  thefc  wx)rdj,'  '*  that  every  one'  fhall  be  heir  to  the 
<!cathj  had        »;  othcr,*'  tant  amount,  and  imply  that  every* one  ifhall  have   it  after ' 
Sll'ifcd^^^   the  other:  for  although  the  freehold  eftate  oT  the cldeft  fon  Aall 
•nd  dt^Tt^^tA  '^c  drowned  by  the  defcent  of  the  fee,  yet  it  Was  not  fo  drowned 
ftie  contingent   but  that,  by  his  death  the  furviving  fons  ftiotilrfhave  it  for  their . 
rcm?»inder,        jives  by  this  limitation  and  the  intent  of  the  will ;  wherefore  fuch 
roft.'65C.  <95.  conlh-utftian  is  to  be  made  to  uphold  it,  if  paflxble  may  be. 
Hargrave's  Co.      g^^  ^^^  ^i^p.  jusTicEs,  except  Flemtng,  Vcrc  of  opinion, 
th'M.U%i*h  ^"  r^i^d  nothing  but  a  freehold  pafied  by  the  devife,  the  rcver* 

Cro.  Car.   185.  Pol.  470.  ^81.      Ov^er,  25.      S.  C.  i.  Bulft.  61.      Ray.  455.    ''2^'LcT.  202." '3.  Coml 
Ois.  226.      4.  Bjip.  Abr.  332.     Fcarne,  C.  R.  264.    i'owei  on  Ocv.  418.    D4u|^>p2.    :      '   .      ' 

{m)  The  words  xjpcn  the  roll  arc,  "d^^/     —Sec  alfo  Fcame's  Cont!n^?.  Rem.  1^  * 
«*  If  any  of  my  fins  iit,  thi  we  to  Be  tbt      and  S.C.  f,  Buinf.^t.    Poll«X.  479.  4tr< 
<•  Hh€r*i  i«ir.'"— i*.C.  B.  Pak-ke&'I  MS.  ..>;...  ' 

fion 
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fion  in  fee  dcfccndine  apon  the  ddfcft,  had  drowntrd*  that  cftate;  •    Woo^  ^. 

and  tliat  bis  death  atterwards  could  not  revive  and  veil  the  re;-  jl  ''^|".«A  * 
mainder  in  IVlliiam  and  Edward,    Wherefore  it  was  adjudged  fof     ^^^^^^^'^•, 
the  defendant  {a)»  ,                  . 

(tf)TlHs  judgment  appears  to  be  1  mif.      6t.  it  is  entered  j«y J  ^u^'^ens  ml  ca-" 
lake,  Fearne  264. ;  for  ky  S.  C.  i.  &ul(l.      fiat ^tr  Hitam,  -  ' 

Dobfon  agahft  Keys.  Caism.   / 

Trinity  Term ^  7*7ac.  l.  ^^//        .  Jj 

T^EBT  upon  an  obligation  of  ten  pounds,  dated  23.  January,  ^^  *^«  '»°'^'  ^ 

^  1608.     The  defendant  demands  cser  thereof,  vsrhich  was  en-  ^  '^I'^  ^iT 

j'l  /,.-kT  '        r  r  ir  enouitn  to  fnew 

tered  m  hac  verba :  *'  Noverint  umvcrji  per  pr^Jentes  me       K£  vs  j.^^^j  ^^^  ^^^ly 

**  teneri  et  firmher  obligari  WilLIELMO  Dobson  in  dtrem  Ubr'n  heti€  U  b4Mjn(i,  it  is 

'*  et  fideliter  filvend,  JDat,  ires  viglnii  dies  Januariiy  anno  regis  J^^^oi  g^o^* 

'*  AnvlLt  42.  et  Scotia  6.  et  anno  domini  l6o8."    And  it  was  figned  iJ"'*'  ]47.203* 

Robert  Keys.  ^"IJ-'^- 

It  was  dcipurred,  Whether  it  were  a^good  bond,  and  whether  the  lo.  Co.  *i33* 
cleclaratiQn  is  well  warranted  thereby  ?  YcW.  193. 

Cro.  Car.  4i7« 

Adjudged  to  be  good  ;  for  it  is  but  folfc  Latin,  which  fhall  not  1.  venr.  106, 
make  void  a  bond  ;  and  the  date  is  itppoflible  as  to  the  year  of  the  Cowp.  600. 
king;  but  the  year  of  the  Lord  and  the  day  of  the  month  fuf- 
ficcth  :  and  the  name  of  the  obligor  fubfcribed  is  fufficient,  though 
there  be  a  blank  or  blot  for  his  chriftian  name  in  the  bond, 
Wbwforf?  it  was  adjudged  for  the  plaintiff. 

Ward  agatnji  Ellayn.  CAnaj. 

Eafter  7irm,  8.  Joe.  i.    Holi  166. 

TfRROR  of  a  judgment  in  an  inferior  court.    The  error  afligned  Proccfs  of  zn 
*^  was,  Becaufe  the  firft  procefs  was  a  capias^  where  it  ought  to  '•"^^"o''  «>"^^ 
have  been  n/ummons. — ^And  it  was  tlierefore  reverfed,  Cro?Can  9"*' 

1.  Com.  Oij.  (ij.     3.  Bac.  Abr.  748,  749,  750.     See  alfo  the  cafe  of  Honeywood  v,  Mviball, 
I>aDgi.  6a,  63. 

Hawkins  againft  Moor.  Cas»»4« 

r^  JECTMENT  by  the  leflec  of  Sir  Henry  Brown,  againft  the  de-  ^nwy  fuU  4flir. 
^  fcndant,  leflce  of  the  Counte/s  of  Pembroke^  of  lands  in  Kiliing-  ^^^«*  '^l^''^'^ 
ton,  and  two  other  villages.     The  defendant  pleaded  not  guilty  ;  p^cadeX^ after 
and  at  the  nijt  prius  pleaded,  that  tlie  plaintiffi«/i  le  darraim  conti"  ifj\,e,  in  abatcn 
«w«r^  entered  mto  aclofe,  parcel  of  the  premi(es,and  him  expelled,  "^cnt  of  ejcft- 
It  was  thereupon  demurred  j  and  the  caufe  was,  for  that  he  doth  ""'^"Hr*^,"^  ^^ 
not  declare  in  which  of  the  villages  the  clofes  lay.— And  now  ^'"i^  -.nto  ^^^' 
Yelverton,  before  the  plea  ws^s  made,  moved  the  Juftices  at  ^^ich  the  emry» 
Serjeants  Inn  in  flut-ftreet^  whether  this  plea  were  receivable  :  and  was  made  muft 
they  all  held  that  it  was  ;  for  it  is  matter  in  fait,  and  peremptory  *>«  ftiewn. 
to  him  who  pleads  it.  And  although  it  was  objeded,  that  thereby  ^"f^^  ^^s-  33»* 
all  trials  may  be  ftayed,  yet  it  was  faid,  that  as  a  releafe  or  matter  of  j'^'^^jj^^^b 
bar  may  be  pleaded,  and  is  receivable,  fo  may  this  ples^  at  the  dif-  g^^, 
ciition  of  tlie  Juftices,  if  they  perceive  any  verity  therein  {a) .  a.  Brownl.  2314 

*35.    Cio,  Slis,  767.    16.  Hen.  S.  pi.  3.  b,    Lww,  39,    5.  Edw.  4.  pi.  60.    Plowd.  9**  **  ***"**  J* 
1.  Stra.  491. 

(«)  Kow  bjr  4.  ani  5  Ann.  c.  i(.  che  truth  of  every  dIUtory  pljea  mnft  be  verifiecl 
^aOdavi^    SCO  »,  Wilt  *37* 

S  %  SeCOKDLY» 
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j«ft!cet  6f  aijt  Secokdl V,  It  was  movcdt WbctlwT  the  J\jftic©s  ofmjifrius,  be* 
/rvtff  luv«adi^.  foxc  certificate  of  it  with  the  poftea^  may  IxaSa  am^Ddment  thereof. 
ofetion  t»  re-  ^  ^^  inftantlv  pravcd  ? 

Cdvc  a  plea  in  J  ^     J 

abat«nenc;  but  ^ut  thcv  all  held,  t^at  be  OT;ght  not  to  fuffcr  any  amendment 
^"or^akc^*^  thcrcof ;  for  his  authority  is  bqt  to  rcpcive  tjie  \\^ ;  Vfhich  being 
Suoldon/***  tendered  at  the  aflifcs,  during  the  time  of  the  ailifes,  might  have 
i  Boift*  ^^^  amended;  and  the  plaintiff  ought  nqt  to  have  replied  there - 

lo,  Utn,  5?'pl.  ^^  5  J^^i  ^^^'^  ^^  alfifcs  paft,  his  audiority  is  dctcrraincd- 

Harti.  ita.           Wherefore,  according  to  that  opinio^,  he  certified  th^  plea,  ^''itU 
a.  Mod.  307.    the  ptffteay  into  the  ex^Kcquer,  where  the  aftion  was  brought :  and 
I.  Com.  Dis.    there  the  plaintiff  demurred  upon  this  plea  ;  y^hich  being  entered, 
71-           *     was  argued  the  fame  Term. — And  for  tliat  c^ufc  it  was  held,  that 
the  plea  was  ill  in  fubflance  ;  for  it  is  uncertain,  and  tlicre  cannot 
be  any  trial  for  tlie  want  of  the  placei.     Wherefore  it  was  ad- 
judged for  the  jplaintiff. 

Caii  %$.  Grymes  againft  Shack. 

Trover  will  lie  A  CTION  of  troycr  and.conyerfion  of  one  hundred  muflc-catSt 
fofmu(k.cat^  -^  and  fixty  monkics.  The  defendant  pleads  not  guilty ;  and  ii 
inonkica,  and  ^^  found  againft  him  :  and  ^t  ws^s  moved  in  arrcA  of  judgment, 
lutTzylfVR^t^y  that  an  aftion  lay  not,  bccaufe  he  doth  not  (hew  that  they  were 
are  reclaimed.  taiAe  or  reclaimed  ;  as  12.  Hen.  8.  ^nd  14.  Eiiz.  Dyrr^  for  a  hawk. 
Poft.  331.  — Sfii  non  allocatur  ;  for  they  are  mer<Jiandife,  and  valuable.  And 
Cro.  Cv.  19.  fo  it  is  of  an  aftion  for  a  parrot.  Wherefore  it  was  adjudged  for 
*9-  553-  the  plaintiff. 

I.  Bulil.  95. 

3.  Lev.  336.  I.  Com.  Dig.  2x9.     z.  Salk.  556.    i.  Ld.  Ray.  250.    5.  Mod.  375.     5.  Com.  Dig.  352* 

5.BrfC.  Ab.  264. 

Caie  2€.  Rogers  againft  Head. 

If  1  man  wN^rr.  A  SSUMPSIT^  Whereas  the  defendant  is  a  common  carrier 
tmh  to  carry  -^A.  {^Qm  London  to  I^atberhead in  the  county  of  Kent ^  it  retror- 
the  goods  oc an* yj^  ;  and  he  delivered  to  him  three  pounds,  to  be  delivered  at  the 
tain 'phc«  for'  ^^^^t-boy  in  South'xark  ;  that  the  defendant  in  confidcration  of  thf 
hirt,  and  ^e  ne-  premifes,  and  for  that  the  plaintiff  did  undertake  rationabtHter 
giea  fo  to  do,  to  content  him  for  the  carriaee,  promifed  fafely  to  convey  it  thi- 
an  aaionon  rhc  x\\tTy  and  to  deliver  it  at  the  faid  fign  to  the  plaintiff  \  aiid  in  fift 
h!^*rt,:S;f  faith,  he  hath  not  done  i^^ 

IJ^^f^"""  Thedefendantplcadedi«wij^ifi3{/&;andbeingfounda^^ 
Po(^.  370.  *  ^t  ^^  "o^  moved  in  arreft  of  judgment*  that  the  xleclaration  was 
s.  RoU.  Ab.  2.  "°t  fufficient  to  maintain  the  aftion,  becaufe  he  doth  not  fhew 
r!  Sid.  145.  *  that  he  was  a  common  carrier  at  the  time  of  the  delivery,  but  that 
Cm.  EUz.  149.  he  now  is ;  and  unlefs  he  were  a  common  carrier,  he  cannot  charge 
Hcb.  17.  him  but  by  a  fpecial  aftion ;  but  here  he  chargcth  him  upon  his 
f.^Kebfl  8^\'  promife,  wherefore  it  is  not  fufficient ;  for  the  confideration  that 
Com.Rq>.n5.  ^^  would  rationabiliter  content  him  for  the  carriage,  not  promifing 
s.  Saund.  380.  any  certain  ftim,  being  uncertain,  is  void  ;  as  the  ca(e  in  Dyir  to 

1.  Ld.  Raym.    fdl  fo  many  trees  as  may  reafonably  be  fpared»  is  a  void  qontraft. 

9K0. 

Stra.  128.  Bed  non  allocatun  for  the  confideration  is  fufficienti  becaule  a  carrier 

I.  Term  Rep.  may 

27.  33.  659.  ^ 
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jhay  demand  as  much  as  is  reafonable,  and  the  other  is  bound  to  Rocr *$ 
pay  it;  and  it  is  the  ufual  courfc  to  appoint  a  taylor  to  make  a  Yu^b. 
garment  or  a  fmith  to  Ihoe  his  horfc,  and  that  he  will  content 
him,  and  fuch  a  contraft  fs  good  enough.  And  It  hath  been  ad^ 
judged  fn  this  court  in  Brett  v.  Smifh  (a),  that  if  one  promife  fo 
much  for  his  tabling  as  it  ihall  be  reafonably  worth,  with  an 
averment  that  he  fo  manv  weeks  tabled  with  him,  which  is  worth 
fo  marfi  every  week,  it  is  good  enough.  So  in  the  priHcipal  caib 
it  was  adjudged,  that  tlie  action  lay  upon  that  promife,  but  not 
bccaufc  he  was  a  common  carrier. 

(«)  Cro.  Efiz.  7S^- 

Sir  William  Wrey  agairtft  Vcfpcr.  ^^»  =?• 

ACTION  ON  THE  CASE.    Whereas  the  mayor  and  bur-  A  pr«fcripiion 
geflcs  of  Lifkarrel  in  the  county  of,  &c,  were  Icifcd  in  fee  ^^^^^^^^^^* 
three  water-mills  in  L/yftarr^/ aforeiaid  ;  and  that  the  faid  n>ayor  JJ^  ^jj,^  ^„j 
and  burgefles,  and  all  thofe  in  the  faid  mills,  for  them,  their  te*  au  thofe  inth* 
pants  and  farmers,  time  whereof,    &p.    have  had  their  water-  «<  oiUte,  for 
courfes  running  fronj  a  place  polled  Hed0ibn4sf^  in  the  pitrilh  of  '**^  *^!"  ^' 
Lt/karrd  afoKfaid,  the  ftid  mills  to  ferve  them  with  water  to  ^,Sve  h^ 
grind  corn  ;  aad  that  fuch  a  day  and  year  they  dcmifed  to  him  tho  ,  water.ooiirft>, 
laid  mills  for  twenty-one  years ;  and  that  he  being  fo  pol&flcd»  «k.  u  well  ai- 
the  defendant  on  i.  Oeioher^  5.  Jac,  i.  at  Z.j/l&?rrr/ aforcfaid,  be-  ^^^J**'  withovt 
twcen  Hcdcrhridgi  aforefaid  and  the  pailU,  in  a  clofe  wherein  the  ^^^^^^* 
mills  arc  erected,  and  where  the  water-courft  ufed  to  run,  digge4  Rbb.  ^  ' 
a  trench,  and  diverted  the  faid  courfp  of  watery  whereby  it  came  to 
pafs,  whereas  he  ufed  to  grind  every  week  thirty  quarters  of  corn, 
he  could  now  grind  but  only  ten  quarters,  &c. — The  defendant 
pleaded  not  guilty ;  and  found  againfl  him :  and  it  was  now  moved 
marreft of  judgmenli  First, Th^t  the prefcriptipn is nqt  good,  for 
that  it  is  for  them,  their  tenants  ai)d  fafii)er$,  and  he  doth  npt  fay 
eprund,  mplend'morum, — Setf  ndn  allocatur  \  for  it  is  tp  be  fo  intended, 
and  not  t{iat  he  was  farmer  of  any  other  thing* 

Secokplv,  That  the  venue  was  frQ|Ti  the  vijl  of  Lifkarrel^  What  (hall  Kt 
rhere  it  ought  to  have  been  from  the  parifli  of  Lijkarrel\  for  the  /j'^'^j^/""/  in, 
water-courk  is  alledRed  to  be  current  froni  the  place  called  He^  Tm^xzI. 
derln-idge  in  the  parim  of  L\fkarrel  aforefaid,  and  the  ftgpping  is  poft.  174.* 341, 
between  Hederbridge  and  tlw  mill. — Sed  non  allocatur ;  for  the  pa-  586.  676. 
riih  of  Li/karrel  and  the  vill  of  Lj/kajr^el  are  intended  to  be  all  Cv,  LU.  125. 
one ;  and  Hederbridge  is  but  a  place  known,  and  no  vill  by  intend^  ^^^'  ^- 
mciit.    Whprefqrp  it  wa^s  adjudged  for  the  plaintifF.  ^'°-  ^*'*-  'J^' 

Salk.  50X.     I.  Vent.  170.     i.  Brownl.  51.    ^.Burr.i5iCK 

The  21.  Jac«  i.  c.  \%,  {ives  atd  after  by  4.  and  5.  Ann.  c.  16.  aad  24.  Geo.  2. 

^«rdia,  wliefv  ihe  yifoc  is  awarded  ouf  o|  c.  18.  every  vfiK^  f^iifii  AiaU  be  from  the 

too  many  or  too  few  pb^et  io  the  county  kt^i^  oftht  ionnsj  in  which  the  aAion  is  tri. 

named.    The  i6«  and  ly.  Car.  «.  c.  8.  able.     See  Mr«HaQ^vo*s  n^ie,  ^.  hiu 

cures  the  vifne  wholly,  if  tbe  caufe  was  125. 
tried  by  a  jary  of  tbe  proper  county ;  aad 


OOiey  agcunfi  Sir  Bapiift  Hicks. 


CAtt  28% 


QOVENANT  upon  an  indenture  dated  the  nhith  of  Omber^  to  a  covenant 
^^  2i-Eliz.  wherein  was  recited:  Whereas  by  indenture  ofda(cdthc  n^ii 
thartcr-party,  date4  8-  Seftember,  38.  Eliz.  b^tw^i^  the  plaintiff  «on<»i^<>n^<^  ^ 

3  ^  mi 
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pay  for  ^oojs^  ^^  Francis  Cherry^  the  plaintiff  having  hirc4  of  him  a  fhip  for  a 
u  Jr^^rTK*-"'  voyage  to  Dantzick  for  corn,  upon  taking  the  fliip,  it  was  agreed 
**  WARDS  to  be  between  them,  that  the  Ihip  ihould  be  ladtn  with  corn,  &c.  to 
•*  laden'*  on  ^Dantzick^  and  to  fail  to  Leghorn^  isfc.  Now  by  the  faid  indenture^ 
hoard  fuch  a  upon  confidcration  the  plaintiff  had  agreed  that  the  defendant 
dam  ml  **trl-  ^^^"'^  ^^^^  ^^^  moiety  of  the  corn  auod  tunc  fuh,  or  afterwards 
vcrfc  thc^dcii-  fhould  bc  laden  in  the  Ihip  in  the  faia  voyage,  the  defeiviaat  pro- 
very  on  the  mi  fed  to  pay  the-  moiety  of  the  money  for  the  faid  corn  quod  tunc 
ninth,  and  y^it^  or  afterwards  (hould  be  laden,  '&c. ;  and  alledgcth  in  fa6t, 
dl?d'^vJa5*fea*icd  ^^^^^  "P^^  ^^^  ^*"^^  ^^  O^foier,  38.  Eliz.  the  Ihip  wa&  laden  with 
anddd^ertdon^'^^y  '^^^  ^^  corn ;  and  for  non  performance  of  this  covenant, 
the  twiJity-       brought  the  aftion. 

nf 'LTtcrc^  The  defendant  pleaded,  that  the  deed  was  fealed  and  deHvere4 
$ktM  or  sfter^  thc  28.  OHobcKy  8.  Eliz,  ei  quid  adtunc  vel  poflca  there  was  not 
'mtrh  ihipped  j  any  corn  laden  there ;  and  traverfeth  thc  delivery  thereof  the  ninth 
for  he  is  nee  of  Oiloher^  or  at  any  time  afterwards  before  tlje  28.  O^oher^  38^ 
^und  to  pay  ^^^^^    ^j^j  j^  ^^  thereupon  demurred. 

tor  any  goo^s  ^ 

/btppeli  after  '  .  YtLVBRTON  argued,  that  thc  plea  is  not ^ood  to  traverfe  the  time 
w  ***^h*^**r  ^^  ^^  delivery  ;  for  if  there  were  corn  in  it  the  ninth  of  Oeiober^ 
liye°y  of\he*  ^hich  was  the  date  of  the  deed,  he  ought  to  anfwer  thereto,  and 
<feed.  fiitfsfy  for  it,  although  it  was  not  laden  2I.  OSiober^  38.  Eliz.  (for  the 

Ante,  136.  truth,  is,  the  cprn  was  caft  away  between  the  ninth  and  the  twcn- 
Poft  285.  646,  ty^cighth  of  October)  ;  for  that  hath  reference  to  the  date  of  thc 
Co;  Lit.  46S.  deed,  as  to  their  agreement,  cfpccially  when  two  times  ar«  mcn- 
Dycr,  1 39.  tioncd  in  the  deed,  and  all  thc  covenants  are  referred  to  the  time 
i.^s'id.  '74.^    of  the  agreement ;  and  for  proof  thereof  he  relied  upon  33.  Hcn^, 

Ld.Raym  354- 6'  M  ^6* 
3.   Com.   Dig.  355- 

tvery  deed  (hall  But  againft  that  It  was  argued,  and  fo  rcfolvcd  by  al|,  the 
b.  intended  to  CouRT,  that  in  regard  he  declares  upon  a  deed  dated  the  ninth 
iteljf  Ttars  ^^^^^^^  S*-  ^^^^-  '^  fliall  be  always  intended  to  be  delivered,  and 
d.iw,  unicfi  t^hc  to  bave  his  eiTence  at  that  time,  and  at  no  other ;  and  if  he  would 
contrary  bc  afterward  confefs  it  to  be  delivered  at  any  other  time,  it  is  a  dc- 
proved.  parture  from  his  declaration, as  5.  Hen^^,  27.    i.  Eliz.  Dyer^  167, 

**°^'  ^\  ^'  ^^*-  ^  P^'  4'  ^"^  5-  ^^'  ^-     ^"^  *^  words  of  the  deed,  '« that 

Ante,  25  .  <g  j^g  (hould  pay  for  the  corn  then  laden,  or  afterward  to  be  laden 

c  ro"^'u/-i.  "  therein,"  this  word  tunc  is  referred  to  thc  time  o!  the  eflcnce  of 

Dyer,  1^7 .'  the  deed  by  the  delivery,  and  not  to  the  date:  for  if  it  were  dcli- 

Sa!k.  76.  49S.  vered  ten  months  after  the  date,  he  ihould  not  have  any  beneht  of 

Ld.  R^y.  349.  the  corn  laden,  and  fpent,  or  ibid  before  the  time  of  the  delivery: 

1^^5*j  therefore  he  Ihall  not  be  charged  with  it  for  the  time  before  the 

6.  Mod.  144.      J   ,.  ° 

j.BacAb       dchvery. 

^;4-  7«5'  VI*   2.  Saund.  116.  4x6. 

Covenants  rtfer  Flbmit^g  faid.  If  One  covcn^nts  that  /.  S.  fhall  have  all  hi^ 
to  the  djy  t»ie  trees  now  {landing,  it  refers  to  the  trees  ftanding  at  thc  time  of 
deed  i*  i/w.vj.-.  the  delivery  ;  and  if  any  be  felled  after  thc  date,  and  before  the  de- 
'1'  dat  "^^ '°  livery,  he  hath  not  any' remedy  for  them :  wherefore  the  plea  and 
'     '\*'  thc  traverfe  are  good. — And  it  was  adjudged  for  the  defendant. 

P9UJ..  53-        y,jg  py^r^  221,  307.   and  PlQV(d.  Adams,'  and  JVrQthJlefi  Cafe,  ad^ 
tunc  (^'  tCHurd  JP^iicQcks. 
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May  ward  againfi  Hayward*  <^Aii  «»• 

TpRROR  of  a  judgment  in  the  common  pleas.    The  error  af^  if  an  attonwjr 

•*-^  figned  was.  For  that  the  defendant,  being  an  attorney  in  the  appear '"^fr/iup 

common  pleas,  and  fucd  by  bill,  appeared  and  pleaded  in  proper  ^"  that^hi?  »p- 

pcrfon  ;  and  being  at  ilTue,.  the  record  of  the  nifi prius  was,  *'  quod  pcared  *y  ^rtor- 

*' tarn  prar Jiff,  ie  TLAi^iTifT  quam  defevdens  appeared /«^z/- «y,  it  may  in 

"  tornatos  infra  nominates ;"  and  the  verdift  paffed  for  the  plaintiff,  ^mwdfid. 

and  judgment  for  him  :  whereas  the  defendant  could  not  appear 

"  per  attorn^tum  infra  mminatum**  there  being  no  attorney  in  the  i.  Sid.  ijv 

record  for  him. — ^And  that  was  held  to  be  an  error,  if  the  record  was 

fo ;  becaufe  the  parties  ought  to  appear  in  perfon,  or  by  attorney, 

where  the  inquefl:  is  to  be  taken  by  default :  but  the  truth  was, 

the  defendant  appearing  in  proper  perfon,  it  being  but  a  mif-cntry 

of  the  clerk,  it  was  therefore  awarded  to  be  amended;  a^id  tli^Poft,3iy, 

judgment  affirmed^ 

William  Lewfon  againft  Kirk,  Cai*  ^ow 

Jn  the  Exchequex* 

A  CTION  UPON  THE  CASE.  Whereas  the  plaintiff  is,  and  if  a  iticreh«ir« 
•^  for  twenty  years  l^ft  paft  was,  a  citizen  and  merchant  oiLon-  Servant  take  Wf 
dan^  ufinjx  traffic  into  parts  beyond  the  fea ;  and  the  aoth  May^  rafter's  goodf 

^^    r-..     "^      ,     ,  -      .       ^  r  ^       T      J       •     '       .      .        r  /*  that  arc  arrived 

32.  tli%.  took  his  journey  from  London  in  partes  tranjmarinas  to  ^^  ,      ^  -^^ 

mcrchandife  ;  and  the  fame  aoth  Aprils  32.  EU%,  at  London^  in  the  England,  and 

fznih  of  A/derman^uryf  in  wsLvd  of  Cripplegate^  did  truft  and  ap- b^'fore  paymnie 

point  the  defendant  as  his  fervant  to  receive  in  his  abfence,  and  f  «he  cuftonu 

when  l\^  IhouW  be  in  his  journey,  all  merchandizes  of  the  plain- ™^j^^^ 

tiff's  to  the  plaintiff's  own  ufe,   or  what  by  way  of  merchandize  arc  forfeited  to^ 

ihould  be  brought  from  beyond  feas,  or  conligned  to  him,  and  to  and  fcUed  by, 

pay  the  cuftoms  and  fubfidies  for  them  due  or  payable,  and  to  dif-  '^*^  ^^^S^  ^^' 

po'fe  and  convert  them  to  the  ufe  of  the  plaintiff;  and  that  die ^''^^'.^*y|!*** 

fame  day  he  took  his  journey  accordingly  ;  and  that  the 9th  Jpri/^  ^rf^}^'!>r^vpom 

32.  £//2.  in  his  abfence,  twenty  pieces  of  velvet,  of  the  value  of /^<  cafi  againft 

eight  hundred  pounds,  were  configned  by  one  Martin  Billingfley  'he  fervent. 

his  faflor,  being  in  Stoad  beyond  iea,  to  be  delivered  in  England^  S.C.  i.RoU. 

which  by  way  of  merchandize  were  brought  into  England^  to  a  Ab,  105. 

port  of  London^  in  the  parifliof  Saint  Peterh,  near  PauFs  wharf,  in  ^'^'  i^ne,6j. 

the  parilh  of  ^eenhithe,  in  a  fhip  called  the  Dolphin:  that  the  de-  ^'^'^•4  pt.14- 

fendant  having  notice  thereof,  and  knowing  that  fubfidy  was  due  Moiioy,^** 

to  the  queen  for  them,  and  if  they  vrere  landed,  the  fubfidy  not  paid  sid.  258. 

or  agreed  for,  tliat  they  thereby  were  forfeited,  aifd  might  be  feized ;  Lev.  188. 

the  defendant-  intendmg  to  deceive  the  queen  of  her  fublidy,  ^"^  w'^*^^^'• 

notwiihftanding  to  deduft  the  allowance  from  the  plaintiff  of  fosk!^[\^/ 

inuch  as  Ihould  be  due  for  tlie  fubiidy,  as  if  it  had  been  paid,  the  ,0.  Mod/io^. 

iaid  9th  yiprily  32.  Eliz,  in  the  faid  parifh  of  St.  Peter's^  and  ward  x.  Com.  Dig, 

of  ^ucenhithcy  caufed  the  faid  goods  to  be  unladen  and  put  to  land,  *^4* 

the  lubiidy  for  them  due  being  not  paid,  nor  the  colleftor  agreed  J.^ch'an.'c^** 

with,  &c.  whereby  the  faid  goods  were  forfeited  to  the  queen,  and  ^^,  js. 

then  aiid  there  feized  by  one  Thcmas  Gardiner^  and  an  information  Cowp.  341. 

Woueht  in  tiie  cxchcau^r  for  that  caufe ;  and  there  adjudged,  that  i.Ter.Rcp.535. 

they 
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^'^*^      they  IhouU  remain  forfeited  to  the  queen  ;  whereupon  he  loft  all 
^*'^       the  profits  of  them :  for  which,  &c, 

^  The  defendant  pleaded  not  guilty  i  and  found  agai^ft  htipy    to 
l^}s  damage  of  two  hundred  and  fifty  pounds. 

It  was  thereupon  moved  in  arrcft  of  judgment,  that  an  adion 
iffpon  the  cafe  lies  not,  by  reafon  of  dio  confidence  or  tnift  repoi^ed 
in  him  as  his  fervant ;  becaufe  it  is  not  ailedged  that  he  had  any 
money  left  with  him  to  pay  the  fubfi4y  >  and  then  he  is  not  bound 
tp  pay  it. 

But  it  was  thereto  anlWered,  that  in  regard  he  was  trufted  with 
all  the  goods  to  merchandife  and  difpofe  of  to  his  mafter's  profit, 
tlierefore  by  intendment  he  had  means  fufficient  to  fatisfy  the  cnf- 
tom,  &c  ;  for  he  might  agree  for  the  cuftom,  apd  fiftcrw^rd  take 
and  fell  the  faid  goods,  and  then  pay  the  cuftom. 

For  a  fecond  reafon  alfo  the  a£lion  well  lies ;  for  be  is  chargeable, 
becaufe  he  caufed  the  goods  to  be  taken  out  of  the  (hip  not  cuf- 
tomed,  whejeupon  they  became  forfeited  ;  and  if  he  had  not 
wherewithal  to  p^y  for  the  cqflQiny  he  mjght  have  let  them  alone 
within  the  (hip,  and  not  have  meddled  with  them:  wherefore,  al- 
though he  had  been  a  (Iranger,  he  had  for  this  caufe  beet)  charge^ 
able  ;  imulufortiart^  being  a  fervant,  and  doing  it  by  colour  of  au- 
thority. 

But  it  was  faid,  that  then  this  being  a  mere  tort^  the  adion  lies 
not,  but  trcfpafs  vi  et  armis. 

Tn^BARONsatthcfirftinclined  to  that  opinion ;  bi)thavingcon- 
lid^red  thereof  afterward,  all  the  Barons,  "except  Snigg,  con- 
ceived, that  thc^aftipn  well  lay  for  the  fpecial  lofs  \vhich  the  plain- 
tiff had  by  this  malfcfance^  although  the  defendant  had  been  now 
taken  as  a  (Iranger:  alfo,  although  it  is  ailedged  that  he  did  that 
in  his  abfeiice,  the  plaintiff  being  beyond  fea,  yet  the  plaintiff  may 
well  have  a  general  writ  of  trcfpafs,  or  his  fpecial  aftioq  i^po^  the 
cafe,  as  here.   45.  Eiw.  3.  fU  3.     Natuxa  Br^iupit  9^1  94* 

It  ts  a  mir.trial.  But  then  it  was  moved,  that  here  wa$  a  |nif*tfial  j  for  ^11$  ac- 
if thcv«»iir«ya-  tion being  now  maintained  againft  him  fpr  his  malfefanc^  in  teik^ 
tTtw  Jl^tJhct,  !"g  ^^^  g^^ds  ^"^  oi^^  Ihip  which  is  in  the  pari(h  of  St.  Petn\ 
where  it  ought '  in  the  ward  of  ^eenhithey  the  venire  facias  ought  to  be  from  that 
tt>  be  to  one  venue  and  pari(h  only  \  and  it  was  awarded  as  well  from  that  parifh 
•"'y*  and  ward  as  from  the  pari(h  tyi  Aldermanbury  and  ward  of  Cripple- 

'~***'9'-  gate\  and  being  made  of  two  pari(hcs  and  wards  where  it  ought 
«.  UoU,  Abr.  to  have  been  of  one  only,  it  is  as  well  a  mif-trial  as  when  it  is  pf 
••3*  one  vill  where  it  ought  to  be  of  two. 

Thk  Barons  were  all  of  opinion,  that  for  this  caufe  it  was  a 
mif-trial :  wherefore  a  venire  facias  de  novp  was  awarded  ;  and  tliis 
jflTue  was  tried  again,  and  damages  found  to  four  hundred  pouQds  : 
and  judgment  fortlie  plaintiff. 


Thomas 
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Thomas  Rich  agalnft  Holt.  ^f»«^3t. 

HiUrj  'term,  7.  Jac.  i-     R$U 

ACTION  FOR  WORDS.    Whereas  lie  being  fmm  in  Jege,  Toflma^fc 
and  had  been  9  counfcUor  at  the  common  law  far  tca^cars,  uj?  ];^'^''^ 
that  the  defendant,  16th  Dtcemher,  6.  Jac.  i.  at  JVtthington^  in  the  *i,yUwyS, 
county  of  Gkceflcr,  in  the  prcfenc<:  and  licaring  of  divers,  of  the  faid  ^amdmf^ufiij 
^bomas  fwike  tliefc  words ;    **  You  are  a  paltry  lawyfr,  and  ufc  to  '••«*^A-&-iwii5 
*'  pUy  on  hoth  bands."    And  of  his  further  malice,  &c.  the  <8th  "  c  J^^f!^ 
Sfptember,  7-,  Jac.  I.  at  Trwkfbury^  in  the  county  of  Gbucejkr  <bc-  u^'Ji^,  tdtj^ 
fore  Do^Qr  Siaman^  chancellor  of  the  biihop  of  Gloucefter^  and  odwr  ufor  kt  is « 
tlic  commiflioners  of  the  archbilhop  of  Canterhurv,  in  his  vilita-  yroRTMxtim 
tion,  the  faid  plaintiff  giving  thpm  information  of  certain  mifde-  2^i^^!^ 
meanours  of  one  Thomas  Knowls,  p^vton  of  fflthln^on)^  fpake  to  xhe  deleiidM* 
the  chancellor  de  eodem  Tbomd  thelc  words  :  "  Mr.  Chancellor,  jufttfic««toif» 
**  1  hope  you  will  not  believe  Mr.  Rich  (ipfum  Thom  am  modo  qye^  word%**ywpft^ 
*•  rentem  innuendo)  j  for  he  is  a  furtherer  and  mainuiner  of  felonies.'*    "^T^^^^T^*^ 

The  defendant  pleaded  not  guilty  to  all  the  words  except  thele :  guilty  as  to  c!« 
**  You  play  on  both  hands  ;"  and  as  to  thofe  he  juftifics  i  for  that  othcn.  Tlie 
the  plaintiff,  at  fVtthlngton  aforefaid,  devifed  certain  articles  againil  ^'*^*"**^! 
one  Thomas  Knowls^  parfon  of  fVtthinztony  concerning  divers  mif-  fJJ^  jg-^^ 
demeanours  fuppofed  to  be  done  by  him  ;  and  that  the  plaintiff  j^^f,  <iainas» 
afterward, ifi2.  nth  Siftembcr^  b.Jac.  i.  at  Grcncejler^  in  the  county  fevendl/  \  but 
fAGlouccfter^  coTiccming  the  faia  articles,  then  aikl  there  promifcd  Aathcfaid 
the  faid  Thomas  Knowls  that  he  Ihould  not  any  further  be  molefted  )|  "^^^"^ 
by  the  faid  articles:  and  further  faid,  that  afterward,  viz.  i6th  u^X^I^^ 
Sfptember^  ^ac.  I.  he,    fpeaking  with   the  plaintiff  concerning  the  Couiir 
the  faid  articles,  told  him,  he  had  promifed  the  faid  Thomas  Knowls  h^M.that  tte 
tfiat  he  Ihould  not  be  molefted  by  reafon  of  the  faid  articles,  and  *\^'**J"  ^^ 
yet  notwithftanding  endeavoured,  bv  the  folicitatioA  and  procure-  ^jj^.^iui^ 
ment  of  Richard  Lawrence  and  jD.  L.  to  profecute  him  upon  the  nooe  of  the 
faid  articles  before  the  chancellor  and  commiflioners  of  the  arch-  words  were  jc- 
bilhop  of  Canterhurj  in  his  vifitation  :  whereupon,  he  faid  to  the  **?**!''*»?'**'* 
plaintiff,  "  You  play  on  both  hands,"  come  Hen  a  luy  lift.  ^^^X^r!l\!u 

The  plaintiff  thereunto  replies,  defon  tort  demejne^  fans  tiel  caufc.    **  medHtaimer^ 

The  parties  were  at  iffue  upon  both  ifllies ;  and  a  venire  facias  p^i^J^  ^^ 
w^  awarded  from  fFithington  and  Tewkjbury.  247. ' 

The  jury  found  as  to  thefe  words,  **  You  are  a  paltry  lawyer,  ^^^  ^*^ 
**  and  ufe,  &c. :"  and  alfo  as  to  the  other  words,  "  Mr.  Chan  •  Moor,sa. 
**  c^LLOR,  I  hope  you  will  not  believe  Mr.  Rich^  for  he  is  a /mo-  ''^**^5^ 
"  tberer  and  maintanier  of  felonies,"  mentioned  in  the  firft  iffue,  \%^^^* 
that  the  defendant  is  guilty,  and  affefs  damages  to  61.  I3s.-4d. 
The  other  iffue  thev  fothid  alfo  for  the  plaintiff,  and  affefs  da* 
mages  to  61.  13s.  40. 

It  was  thereupon  moved  in  arreft  of  judgment,  that  for  the 
words  in  the  firft  iffue  thev  are  not  adionable ;  for  the  words, 
*•  You  are  a  paltry  lawyer,     by  themfelves,  will  not  maintain  an 
aftion  ;  uid  die  words,  **  he  is  a  fmotherer  and  maintainer  of  fe-  . 
'*  lonies,"  do  not  touch  him  in  his  profeflion ;  and  he  being  but  a 

Jjrivate  perfon,  and  no  juftice  of  peace  nor  public  officer,  an  aftion 
ies  not  for  them  :  alfo,  the  words  found  are  not  the  fame  words 
which  are  in  the  declaration.-— iSr^  mn  allocatur. 

All 
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Xicif  All  the  Barons  held,  that  the  words  arc  all  one  with  the  dc-m 

^"•^       claration,  although  they  be  otherwifc  coupled,  by  reafon  rf  tho 
*^^'       defendant's  plea :  alfo,  that  the  firft  words  are  not  ^ionaWc  ;  but 
the  laft  words,  **  he  is  a  fmotherer  and  niaintaincr  of  felonies,*''  are 
of  great  difcredit  to  any  man,  though  he  be  not  a  ih^iftr^e,  and 
are  aftionable. — And  therefore  Tanfibld,  Chief  Barsn,  faid,  it 
was  adjudged  in  the  cafe  of  Sir  Henry  Lea^  for  faying  he  was  "  ^ 
•*  maintainer  of  felons,*'  although  it  were  pot  alledged  that  hckiiew 
them  to  be  felons,  or  that  he  was  ajuftice  of  peace,  that  the  words 
were  aftionable  ;  a  muho  fortiori ^^htn  he  faith  that  one  is  **  a  froo- 
♦*  therer  and  Hiaintainer  qf  felonies;"  which  cannot  be  without 
cognizance  of  them* 
J5».  ff  an  «•       Exception  was  alfo  taken  to  the  trial  of  the  fecond  ifluc.  Be- 
ception  «•"*-•  qaufe  the  venire  facias  was  not  as  well  from  Cirencefler  as  from  the 
■ifriwaKilng  '   ^^her  vills,  there  being  matter  of  juftification  in  the  iffuc ;  there- 
Ac  mmri  otm  fofe  it  was  a  mif-trial. — And  as  to  that  the  Barons  doubted  ;  for 
^emurrabk       they  held,  that  the  plea  was  ill,  fo  as  the  plaintiff  ipight  have  de^ 
li^^  piurred  upon  it.  ^         ' 

If  rho«  be  f«-  Yet  the  ifTuc  being  Joined  upon  an  ill  plea,  the  trial  fhall  be  fron^ 
ler^Wound*'  that  place  where  the  juflification  arifcth ;  and  tlieretore  they  ad- 
antTftvc^alda-  ^^^^^  the  plaintiff,  in  regard  there  were  feveral  iffues,  feverally 
ma^  aflefled,  found,  and  feveral  damages  aflefled,  that  he  fhould  take  his  judg- 
andfome  of  the  mcnt  upon  that  which  was  clear  and  duly  tried,  and  relinquifh  the 
iTucs  arc  joined  ^^^er  which  was  doubtful,  for  doubt  ot  error  ;  whiph  he  did  aci 

^    cnbadpleas*      ^^,.^:«^l„ 

ffiter  hi«  jodg- 

iMst  OB  th^fe  which  aie  ^/doA.    Antfi  9S«    D^ug],  376.  730.  746.    2.  Term  Rep^  75!* 
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8.  Jac.  I.    In  the  King's  Bench. 

St'r  Thomas  Fleming,  Knt.  Chief  Ju/i ice.    ^ 

Sir  Edward  Fcnner,  Knt.  -% 

Sir  Chriftopher  Yelverton,  Knt.      I  Jfjlices. 

air  David  Williams,  Knt.  f 

Sir  John  Croke,  Knt.  J 

Sir  Henry  Hobart,  Knt.  Attorney  GeneraL 

Sir  Francis  Bacon,  Knt.  Solicitor  General. 

Doftor  Trevor's  Cafe.  Canu 

NOTE.     It  was  rcfolvcd  by  the  opinion  of  the  Justices,  ^he  chaocdiM;. 
upon  a  reference  to  them  by  the  lord  chancellQr»  in  the  cafe  ngifter,  ami 
of  JOr.  ^rtv^r^  for  the  office  of  chanccllorftiip  of  Lhrtdaffl  commiffary  in 
that  the  offices  of  chancellor,  rcgifter,  and  commilTary,  in  eccic-  «h««ccidi«ftta| 
fiaftical  courts,  arc  within  the  ftatute  of  5.  Edw.  6,  c.  16. ;  for  al-  cws'wirtito 
though  tliey  concern  matters  ^micipilly  pr9  faiute  animarumf  yet  ^.1^^,  6.  c  14. 
they-  aifo  concern  matters  about  'matrimony  and  legitimation,  and  retrained 
which  touch  the  inheritance  of  the  fubjeds,  and  about  matters  of  ^^^^  buying  «r 
l<^cy  for  chattels  real  and  pcrfonal ;  and  in  that  rcfpcft  are  courts  ^^*  ihwo^ 
of  jufticc;   and  therefore  the  offices  in  thofe  courts  arc  as  wcU^    ',^j^ 
ofBcfs  intended  within  the  faid  ftatute  of  5.  Edw.  6.  c  16.  which  Moor,  78T. 
reftrains  the  buying  of  offices,  as  any  other  offices  in  the  courts  of  3*  inft.  14^ 
the  common  law.  '*:. ^®*  I*' 

Salk.  46S. 
3.  Lev.  151.  289.     2.  Cb.  Caf.  41.      ».  Ven.  187. 467.    Hob.  75.    4.00m.  Dig.  299.  3.  Bac  Ab.yjs. 
I.  Hawk.  P.  C.  3x3. 

Roberts's  Cafe-  cai»  u 

ROBERTS  had  obtained  a  prohibition  in  the  common  pleas  to  where  the  fpi- 
the  court  chriftian  in  a  fuit  for  fubftraftion  of  tithes;  and  ^*"^|'|^^„"'*''"* 
furmifed,  that  the  plaintiff  (now  dcfendafit  in  the  fpiritual  court)  thl^p^rtncipj 
had  but  one  witnefs  to  prove  a  leafe  of  the  tithes  ;  which  w^as  not  matter,  they 
there  allowed,  bccaufe  it  was  ftngularis  tejlis  :  and  a  precedent,  in  ftiaM  dctcnnino 
Hilary  Term^  38.  Elix.  in  the  king's  bench,  was  (hewn,  that  for  f*»«  "^^'^^  *» 
this  caufe  a  prohibition  was  granted.  Inf  e^e^Tol^U 

But  upon   advifement   in  this  cafe  by  Coke  and  all  the  a  fuit  for  tiihen 

Justices,  it  was  refolvcd,  that  confultation  fliould  be  awarded,      ^^^  ."?'^  *7 
17  -rtz-t*  1-  T»  ti  ^"*  ""*  under 

rxRsT,  Becaule  there  is  a  rule  m  the  Register,  that  where  wWch  they  are 

thgmtlo  ftinctpalis  is,  there  cognitio  accejfaria  neceffarily  follows  ;  claimed  j  and  a 

and  fo  is  the  Year  Book  of  i.  Edw.  4.  fugjcftion  tbac 

^  ^  the  party  had 

Secondly,  If  fuch  furmife  fhould  be  allowed  in  every  cafe,  it  but  one  witneiii 
would  oft-times  be  made  for  mere  delay,  and  the  fpiritual  court  *<>  P«>^  ^^ 
fliould  not  try  the  acceflary  as  well  as  the  principal.— And  Coke,  fj^'^.-ei^^^^nd 
Chief  Jujike^  cited  a  notable  precedent,  in  Eajier  Terttiy  35.  Eliz,  iorp^ul^t^, 
Fatter  v.  fVhlfl^tn^  where  Putter  brought  a  prohibition  in  the  king's  unicfs  fuch  wit- 
tench,  fuppofing  that  he  was  owner  of  the  reftory  of  Longham  in  n^ft  bcoflfiered 

and  refufed. 
Ajite,ii7.     PoA.  351.      Yelv.  5^^.135.     Ci:o.  Eliz.  666.     Carcb.  144.      Hutt.  a».    Moor,  909. 
Hob.  iSS.      I.  Vent.  ^91;      1.  Lev,  64.      a.  Com.  Dig.  513.      4.  Bac.  Abr.  a6i.     Ld.  Ray,  73. 
3.  BL  Com,  iiz.    Salk.  547. 


Hlj^  tiiiarj  i*crm,  8.  jac.  i.     In  B.  it. 

B«9ftiiTr    ^trfiik;  and  libelled  againft  Clement  for  the  fubftraaion  of  titheij 
€At«»       irt  which  fait  ffTfi/iiu  came  in  pr»  interejje  fuo^  and  claifticd  it  by 
^^  patent  from  qaeen  EUxabetb  to  one  iXt//,  who  infeofFcd  jBo/jv,  whit 

Dq„^  ^I^  ^^^  ^^'  y^^"^  ^  f^J^^^  '^^  /Vr//^r  chimed  by  a  former  feoflfment 
x.Ter.IUp'552.  made  by  Hali  to  Sir  Edivard  Qeer  ;  and  pretended^  that  he  proved 
».XiBKjL«f.473.  it  by  one  witnefs,  and  that  in  the  fpiritual  court  they  would  not 
allow  it ;  and  for  that  eaafe  prayed  a  prohibition :  and  fVtiJktn^ 
vpon  confultation^  af&rmed  that  be  claimed  by  a  deed  of  feoffment 
•f  the  re£tory,  and  proved  the  deed^  but  could  not  prove  the  livery 
and  fctfin  ;  tor  which  caufe  they  fentenced  agaihit  him  \  ar^d  tra- 
▼etfeib,  chat  be  denied  to  allow  of  it,  being  provtrd  by  one  witnefs, 
if  he  did  not  prove  it  by  anotlier  witnefs.  And  thereupon  Futter 
demurred  r  and  it  was  omeded,  that  this  is  matter  triable  at  th^ 
common  law,  whether  feoffment  or  not,  therefore  the  fpiritual 
court  (hall  not  intermeddle  therewith ;  for  inheritances  ought  to 
be  tried  by  the  common  law,  and  not  by  the  fpiritual  courts  where 
they  have  another  manner  of  trial .'  and  although  thete  is  a  text 
in  the  civil  law,  that  nnus  tejiis  is  as  nullus  tefiis^  yet  unus  teftis  witM 
other  circumAances  fhall  be  allowed  ;  and  ir  it  be  not,  yet  jt  fhall 
not  be  redrefled  by  the  common  law,  but  by  appeal ;  and  if  they 
proceed  wvito  otdiney  it  Ihall  be  redrefled  by  appeal :  and  when  the 
original  caufe  belongs  to  them^l though  matter  triable  at  the  com- 
mon law  arifeth,  depending  upon  the  original  caufe,  yet  it  fhall  be 
determined  in  the  ecckfiafticat  court ;  and  fuch  furmife,  that  he 
hath  but  one  witnefs,  is  not  fufficient  to  have  a  prohibition,  where 
the  ecclefiaftical  court  hath  jurifdiftion  of  the  principal  ;  for  if 
fuch  a  furmife  ihould  be  fufficient,  ail  fu^s  in  the  cCclenaftkal 
court  lliould  thereby  be  flayed,  or  otherwife  taken  away ;  and  thd 
plaiiitifF  in  the  fpiritual  court  could  not  have  anfwei'  thereto. 
%.  ,      ,      ^ 

CMt^y  Hawes  againji  Leaded. 

Ufbt  afaiDft  1^ EBT  againfl  the  defendant  as  adminiflrator  oiTthmai  C^okfoHi 
Mftdmtoir^mo*  U  The  cafe  appeared  to  be,  That  the  faid  Thomas  Cookfofiy  for 
SoSr*p?iA,  ^w«"^y  pounds  paid  by  the  plaintiff  into  his  hands,  upon* the  9th 
thatthe intef  *  Fel^'uorj,  2.  Jac.  granted  all  his  goods  mentioned  in  a  fchedalc 
tacewMtndebc-  amiexcd  to  tnc  deSl,  and  gave  pofFclTion  of  them  by  a  pewter  (Jifli^ 
•d  (oamifig  per-  y[\^  ^  covenant,  that  he,  his  adminiftrators,  &c.  fhould  fafely  keep 
Md'nwicT^^*^  quietly  deliver  them  to  tlie  plaintiff  upon  his  demand;  and 
riudulen*  gi*t  ^o^*^^  himfelf  in  forty  pounds  to  the  plaint  iff  for  the  performance 
ffothepbtntiff  oftliat  Covenant.  Thomas  Cookfon  ^itciw  ^\6s  died,  and  upon  the 
©f  ihcgood.  Jc  16th  March,  amio  6.  Jau  the  plaintifF  demanded  the  goods  of  the 
mandcd,  c<m.  defendant,  being  his  adminifliator,  who  would  not  deliver  them ; 
^*!yi^^'ftij/'*  whereupon  the  plaintiff  brought  this  aftion  ;  and  in  his  declara- 
ktrpt  them  inhii  tion  fhews  in  fpccic  what  goods  were  conuined  in  the  fchedule. 

»t  icaTiom,**  The  defendant  pleaded  the  ftatute  of  13.  EUz.  c.  5.  of  fraudulent 
that  he  had  fuf.  deeds  and  gifts,  &c, ;  and  further  faith,  tliat  CAokfon  the  intcftatc^ 
«lcieAt«a<ts  \^\h  February^  i*Jac.  was  indebted  to  divers  porfons  in  fcveral 
ihcdecd^wai^  ^^^'^  (naming botli  the  perfons  and  fums),  amounting  to  an  hun- 
Dsadeonsood  ^^^  pounds  ;  and  being  fo  indebted,  upon  the  19th  Fehruarjf 
cocadcration  \  %.  *1ac.  made  the  deed  of  gift  abovementioncd,  being  then  of  tliofc 
on  wiiich  iiTuc  and  other  goods  poflefTed  to  the  value  of  eighty  pounds  and  v^ 

joined^  is  §ood, 

9*  Co.  1 10.     t,  Salk.  1^8,    Poogl.  4514 

snores 
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more ;  and  that  it  was  made  of  fraud  and  covin  betwixt  Cooiton  Ha  wit 

ami  the  plaintiff,  to  deceive  his  creditors  named  \  and  how  tnat  ^g***fi 

CwlfQU^  notwithftandtng  the  deed  of  gift,  ufed  and  occupied  all  the  *'^>***« 
goods  during  his  life ;  and  that  admixliftration,  after  his  death, 
was  committed  to  the  defendant. 

Tlic  plaintiff  replies,  That  the  defendant  had  aflcts  in  his  hand 
to  fatisfy  the  debts  demanded,  and  that  the  deed  of  gift  was  made 
upon  good  confideration,  &c.  whereupon  they  were  at  ifTue. 

At  Huntington  affifcs  Coke  refufed  to  try  it,  bccaufe  the  ifTue  ^"Jf"l[*^*^ 
was  not nvelf  joined,  and  a  repleader  was  ordered ;  upon  which  ^^^^  bacaufe  it^as 
defendant  pleaded  utfufra^  and  the  plaintiff  demurred :  not  wdl  joined. 

First,  Becaufe  the  defendant  had  not  averred  in  his  bar^  that  Atrennem. 
the  debts  due  were  unpaid  to  the  creditors  named.  2.  Saumf.  50. 

I.  Let.  ft6i.     I.  Sid,  404,     i.Salk.  31a.  Andr.  340.- 

Secondly,  Bccaufe  he  did  not  fliew  that  the  debts  to  the  fap-  piciof  nojUfctf 
pofcd  creditors  were  due  by  fpccialty ;  for  othenvife  the  matter  of -//rtf  muit 
his  pica  is  not  good ;  becaufe  the  defendant  carfhot  plead  fuch  a  **^  **^«  «*« 
pica  but  to  excufe  himfelf  of  a  devajiavit^  which  could  not  be  in  b***"  ^^^'^ 
this  cafe  ;  for  an  adminiftrator  is  not  liable  to  debts,  if  they  be  not  ^  P^***^* 
..pon  fpccialty.  c^'du 

3.Ur.57.   C10.Car.363.    Co,Ent.i46«    i.Saund.329.333.   2.Sauiid.49.    Stra.407.    t.  Sid.  333.404. 
3.  Modi  115.     5.  Com.  Dig.  253. 

Thirdly,  The  defendant  fuppofed  it  would  be  a  devaftavlt  in  Taking  a  de. 
him,  if  he  fhould  deliver  the  goods  to  the  plaintiff  which  were  ^^^«*'^*  P^o- 
contained  in  the  deed  of  gift,   which  is  not  fo ;  for  thofe  in  the  frl^daicnt^wL 
plaintiffs  hands  are  liable  to  the  creditors,  as  an  txicutor  defan  t$rt  makes  an  «m. 
demefntf  if  the  deed  of  gift  be  fraudulent.  ^^•'^  <^/m  im^. 

Dyer,  i66.    Richardftn,  391.    i.  Term  Rep.  58S.  594. 

Fourthly,  It  may  be,  the  creditors  will  never  fue  for  their  Adminiftrator 
debts,  and  then  the  defendant  might  thereby  juftify  the  detainer  oi^^^^^^^ 
the  goods  for  ever ;  which  would  be  inconvenient.  pioi'thaT*^**! 

are  dne^  and  no  aflett  uUrm.    2.  Jonet,  23.     3,  Burr«  1 380. 

Fifthly,  The  defendant  is  not  fuch  a  perfon  as  is  enabled  by  Fraudulent gifu 
the  ftatute  of  i^.Eliz.  c.  ^.  to  plead  that  plea;  for  the  ftatute *'*.only  ^oid 
makes  the  deed  void  as  agamfl  the  creditors,  but  not  againfl  the  ^^  Indert^ 
party  himfelf,  his  executor  or  adminiilrators ;  for  againft  them  it  ditort,  but  not 
remains  a  good  deed.  againft  the  par. 

tin  themTelifes  or  their  reprefenurivet,     i.  And.  171.      Ydv.  196.      Shep.  Touch.  66.      Cowp.   435, 
s.  Term  Rep.  46%* 

It  was  therefore  adjudged  for  the  plaintiff. 

Farmer  againft  Hunt,  CAS14. 

TTRfiSPASS  for  chafing  the  plaintifPs  cattle  in  fuch  a  clofe.  The  lord  of  • 
The  defendant  juftifics  as  damagtfefant  in  his  freehold.     The  ^^^^  cannot 

tUintiff  replies;  and  fhews  a  grant  of  common  in  the  place  where,  ^^!J^j|y^^jJ2** 
y  tlic  defendant  to  the  plaintiff  (but  faitli  not  htc  in  curia  prolataj  ;  ?„ J  ,  ft^dj  ^ 
and  afterwards  the  defendant  ereded  a  reek  of  corn  there ;  and  that  corn  which  he 
the  plaintiff  put  in  his  cattle  to  ufe  his  common,  and  the  defendant  hat  ercAed  i 
chafed  them-  ^^  ^ 


YdT.  toi*    1.  Com.  1%  435. 
And 
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FAKweft  And  it  was  rcfolvcd  by  the  Court,  that  the  defendant  creft- 

^amfti  jjjg  ^  j.^gjj^  ^f  ^^^^  upon  the  land  where  the  piaintiiF  had  right  of 
""**  comraon,  though  the  plaintifPs  cattle  cat  the  corn,  yet  the  chafini^ 
of  tlie  cattle  is  not  lawful ;  for  then  it  would  be  in  his  power  to 
defeat  his  own  grant  by  diminifhing  the  plaintiff's  comraon,  which 
he  ought  not  to  do  ;  for  the  plaintiff's  cattle  are  without  reftraiiit 
to  ranoe  over  the  whole  place  ;  and  the  wrong  firft  beginning  on 
the  defendant's  part,  who  was  the  grantor,  he  Ihall  never  take  ad- 
vantage Ithercof  for  the  trefpafs  done  to  him  by  the  plaintiff. 

rhtpwt  of  ■      But  bccaufe  the  plaintiff  did  not  fhew  to  the  Court  the  in- 
fccDtoSerwUh  ^^"^"^^  ^^  grant,  which  is  the  ground  of  his  title,  judgment  was 
Mfroffrt.  "^^  given  againft  him. 
^^'  S7S-  ^'3'  673.  372.     10.  Co.  91.    Co.  Lit.  356.    Yclv.  loi.     i.  Vczcy,  587.     Salic  566. 


Cas»  5.  Kampton  againft  Courtney. 

Bail  entered  for  pRRQR  brought  to  reverfe  a  judgment  in  an  aftion  of  dcbr» 
J!^ln6\!ot  where  bail  being  entered  for  the  defendant,  judgment  was 

tor  tht  fyfjig      given  for  the  plaintiff! 
■wrf^ai!  be        'Ti^jj  gj^Q^  affigned  was.  That  the  entry  of  the  bail  w^s  fut  pcntd 

exccutionhy  in  adjudicatione  extcutioms  j  fo  as  it  was  entered  for  the 
1.  Buift.  107.  execution  only,  and  not  for  the  judgment ;  whereas  it  ought  to 
«.  Mod*  100.  ^^*^^  been,  fub  ptena  condemnatlonis :  and  thereupon  the  Court  w«s 
Dousi*  114.*    moved  to  have  the  bail  difchargcd. 

Sed  non  allocatur  ;  for  the  bait,  being  once  takent  (lands  as  well. 

for  the  judgment  as  for  the  execution  ;  and  they  ordered  it  ihould 

be  amended,  and  made  to  ht^Jub  poena  cxecutionis  judicii^  as  well  as 

for  the  execution. 


Eaftctf 


tafterTenhj  '^3 

ig.  Jac*  I.      In  the  King's  Bench* 
5/V  Thomas  Fleming,  Knt.  Chief  Jujiice^ 

Sir  Edward  ^cnner^  Knt.  ^  ^ 

iS/r  Chriftopher  Yelvcrton,  Knt.  I  . 

Sir  David  Williams,  Knt.  f  ./»/^^^^* 

Sir  John  Croke,  Knt.  J 

-S/'r  Henry  Hobart,  Knt.  Mtorney  Cknerdl^ 
sir  Francis  Bacon,  Knt.  Solicitor  Generaf. 


Bond  againft  Payiie  and  his  Wife.  Cah  u 

ASSUMPSIT.     Whereas  one  William  Havert  was  indebted  to  A  promiftf  by 
•^  him  in  fixty  pounds,  which  he  had  lent  to  the  faid  fVdliam^  ^^  executor,  iri 
and  being  fo  indebted,  he  made  the  wife  of  Edward  Payne  his  exe- J^;^*^^;*^^^^^ 
cutrix,  and  intreated  her  to  pay  that   debt,  and  died;  that  flitf^e  him  fori 
proved  the  will,  et  pnetextu  tejiamenti  ptadiffi  full  pbjfj^onata  oFdcbt  due  by  tb^ 
a  leafc  for  years  of  fuch  a  houfe ;  and  in  confideration  that  the  wft*tor,  will 
plaintiff  flioiild  not  fuc  nor  moleft  her  (being  fexecutrix)  for  tliis  ^^"J/*^ 
money,  and  would  give  to  her  a  quarter's  day,  viz.  unto  Aftcbael-  ^11^^47* 
mas  next  following,  fhe  promifed  to  pay  it,  &c;     Upon  non  af*  Poft/a94. 
Jumpjit  pleaded,  it  was  found  for  tlie  plaintiff;  S.C  o.  Co.  o^; 

But  it  was  moved  in  arreft  of  judgment,  That  the  a£lion  lay  not  crorEUz.  645* 
againft  the  executrix  ;  for  the  debt  being  Upon  a  cohtraS,  and  i.Roll.Ab.26. 
ho  fpecial  promife,  no  aftioh  lies  againft  the  executrix.     Alfo,  it  *•  ^^^^'  '*f- 
is  not  averred  that  Ihe  had  ajfets  in  her  hands  ;  and  there  is   not  \^^^\  ^*** 
any  caufe  oF  confideration  to  make  that  promife.     And  although  cowp!\8Q* 
it  oe  alledged,  that  (he  was  poflcfled  of  that  term  p^atcxlu  teJiamenUy 

Jet  it  doth  not  thereupon  follow  that  fhe  had  ajjiti  \  for  fhe  might 
ave  it  in  fatisfadion  of  debts  which  fhe  had  paid,  or  is  charge- 
able for  debts  upon  fpecialty  more  than  that  come$  to. 

But,  notwithftanding,  without  mtich  argument,  it  wa§  act- 
judged  for  the  plaintiff;  for  the  loan  implies  a  promife,  and  the 
executrix  is  chargeable  therewith  :  and  this  aftion  is  grounded  upott 
her  promife  ;  and  being  alledged  that  fhe  had  the  term,  it  fhall  be 
intended  fhe  had  it  as  ajfets  \  and  his  forbearance  of  fuit,  and 
her  having  of  <?^/i,  are  the  caufcs  of  this  aftion.  Wherefore  i§ 
was  adjudged  for  the  plaintiff. 


tKO.  JAC,  T  t*W- 


^U  Eafter:  Term,  9.  Jac  i.    In  it.  JL 

s 

Ca$i  2,  Lawrence  againji  Johns. 


«eeonreqtteft    "*^  *"^  ^*  ^^-^'  ^^^^^  ^^  ^^  refignfid 

made  at  the    '  ^^^^^  requcft  made  ta  jiiini,  vi%.  at  tlie  parfonage^houfe  of  Stretbamr 

parfonase,  the   that  then,  &c« 

£*^l^  aMttJ^     "T^^*  defendant  pleads^  "  ww  requijtvii ;  "  aifd  it  was  found  againft 

cftdtratrtV</iVr/.him,    and  judgment  given   for  the  plaintifF.    A  vrik  of  cnor 

Ante, 248.       thereof  was  brought:  and  it  was  affigncd, 

joncf  lAo.  First,  That  the  plaintiff  alledgeth  a  rcqueft,  viz.  at  thcpar- 

ibnage-houfe  of  Stretham  ;  whereas  it,  being  tlie  place  of  rcqueft, 
c^ght  to  have  been  aliedged  precilely,  and  not  uiftler  af  vi%d  &cv^ 
Sed  non  allocatur ;  for  that  h  th«  ufus^l  courfe^ 

6n e  requeft  d-  .  Secoi^dly,  Becaufe  a  requcft  is  aliedged/  and  it  is  not  fhewn 
ledger)  to  have  that  he  gave  notice  of  the  time  of  the  rcqueft  to  the  party,  or  that 
rf^Tli^^^aid  ^^^  P*^y  ^^^  prefent. — Sed  non  aHocatur  ;  for  being  aliedged  to  be 
•TtSTpUceit  "^^^^  ^^  ^^™  ^^  ^^^  ^^  place,  it  is  to  be  intended  he  was  prefent 
(ball  be  intend-  there ;  and  being  foftind  precifely  to  have  been  made,  therein  is  in- 
cd  that  he  had  cludcd  that  he  was  prefent,  and  had  fuffictent  notice  given  him: 
notice  and  was  othcrwife  they  ought  not  to  find  tlie  ra]ueft. 
L  .    \  .  THiRi>LY,Becaufe  the  w«/7T/jr;^j  was  </^5/rr/^^w  ;  itnotbeihg 

Ame'a6t?^     named  as  a  village  or  hamlet,  blvt  rather  as  a  parilh.^ — Std  ncnal^ 
lacatur ;  for  the  parfonage-houfe  of  Stretham  is  intended  to  be  a. 
Tillage,  and  a  pariih  and  village  are  intended  all  one,  if  the  con- 
trary be  not  fhewn. 
Ah   d'  f  Fourthly,  It  was  moved.  That  the  bond  was  made  forfimonf, 

fignatioii  tt  not  '^  being  to  Compel  him  to  refign. — Scd  non  allocatur  ;  for  it  is  not 
fimoniacal.  fimonv,  but  good  policy  to  tic  him  to  rcfign  ;  and  if  it  were,  it  \i 
Ante,  248.       riot  nmterial  {a) . — Wherefore  the  judgment  was  afErn^d. 

Cro.  Car.  iSo.  »•  Rol'.  Abr.  417.  Lit.  Rep.  135.  Hutt.  111.  Raym.  175,  3.  Bac  Abr.  704*- 
t.  Vem.  4ri.    Ambler's  Rep.  268.     x.  Brown's  Caf.  Ch.  98.  and  Difncy  v.  Fytchc,  CunniDj^ham'i  l2^ 


of  Simony. 


(«)  Beedufe,  the  condluon  not  appear.     Ante,  249*     Moor,  64- 15^.     Hott  11* 
ing  fimoniacal,  it  was  not  averred  that  the     i.  Leon.  73. 
bond  was  given   for   fimoniacal  purpolcs. 


Casi  3^  Holbrooke  againft  Dogley. 

Michaelmas  Term,   ^,Jac.  i.     Roll  332,. 

If  judgment  be  TERROR  of  a  judgment  in  ejeft'ment  againff  four,  wricrt'*o^Cof 
« yirWAof /ai»-  Ji  them  was  an  infant,  who  appeared  by  his  guardian.  Upon* 
oTtbe'd^d!!*  "^^  guilty  pleaded,  the  verdift  was  found  for  the  plaintifF;  and 
ami  was  an  in-  judgment  was  againft  them,  quod  capiantur.  The  error  was  tkfligned 
fant,  it  is  erro-  for  that  caufc ;  for  no  fuch  judgment  ought  to  be  given  ag^nll  adP 
Bcous.  infant,  nor  ought  it  to  be  that  he  ftiould  be  impnfoned.-^And  ic 

Poft.  290.  630.  ^^^  therefore  reverfed  ;  although  it  was  moved  by  DamporT, 
r.RoiLAb.zi4.  that  wliere  vi  et  arm'is  is  in  any  adion  againft  an  infant  (for  that 
Co^Li^'  ^  ^^  ^^^  t/t-yi/f  tort  demefne)^  there  3.  capiatur  fhall  be  the  judgment 
Bride.'^JnV/*  againft  him.  But  the  opinion  of  th-e  Court  was  otherwifr; 
wherefore  it  was  reverfed. 

See  5*  Will  and  Mary,  c.  ^i*  by  which  the  tafmtkr  fr^fimtXt  Oken  9imf:> 
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Lady  Piatt  againft  Sleap.  '  <^A8e  4* 

t  JECTMENT  of  lands  in  St.  Man's,  tried  at  the  blr.     tJjpoh  Performance  of 
^  not  guilty  pleaded,  and  opening  the  evidence  for  the  plaintiff's  «  con<J»"on  w»^ 
title,  thele  points  arofe  :  A  leafe  for  years  was  made  on  condition  icafcTaltho'^h 
to  be  void  upon  payment  of  fixpenct ;  the  Icflec  enters,  and  af-  done  .after 
figns  his  intereft  to  a  ftntnger,   who  is  diflcifcd ;  afterwards  the  the  icflec  wat 
leifor  paid  the  fixpencc  according  to  the  provilo  \  and  it  was  holden  ^'^^'fe**  *>y  a 
for  law,  that  although  the  aflignec  was  oufted  by  a  ftranger,  fo  as  the  p^^ 
Icflbr  had  but  a  right  at  the  time  of  the  payment,  yet  the  payment 
was  good  enough  to  determine  that  leafe ;  for  xht  payment  is  a 
thing  collateral. 

Secondly,  It  was  rcfolved  upon  the  evidence*  where  the  huf-  ^^*  ^uAam!  U 
hand  in  this  cafe  had  a  term  for  years  in  his  own  right,   and  the  ^^^^^^  ^ 
Inheritance  afterwards  defcended  to  his  wife,  that,  coming  to  hin?  rights  and  the 
in  outer  droit,  fhould  not  drown  and  extinguiih  the  term  for  vears  inheritance  d«- 
vrhich  he  had,  and  was  poffcfled  of  in  his  own  right,  and  lo  he  fcendtoiiiwi/;^^ 
might  well  affign  over  or  difpofe  of  this  term  at  his  pleafure,  not-  ^^^^  ^^  T^*^ 
withftanding  the  defcent  of  the  inheritance  to  his  wife;  where-  "hisdefMnt /« 
upon  the  jury  found  for  the  plaintiflF*  mutri  droit. 

Co,  Lit.  3jS.  b.    Plowd.4sS.     a.  Bl.  Com.  177, 

And  upon  tliis  point  in  law  the  Court  was  afterward  moved  to  Motion  inarreft 
ftay  judgnwnt.  o^  judpncnt, 

Williams  faid,  that  upon  better  advifemcnt  and  confidera-  reaiinoTlhe** 
tjon  of  the  cafe,  he  conceived  clearly^  the  hufband  Raving  the  Jud^  in  point 
term  in  his  own  right,  and  the  inheritance  defcending  to  his  wife  "^  l»^* 
(fo  as  he  had  a  freehold  in  her  right),  that  the  term  was  drowned, 
Sind  could  not  be  afligncd  over.     But  the  reft  of  the  Judges  were* 
of  a  contrary  opinion  ;  for  this  cafe  is  not  like  Barcebrldge  v. 
Cokes,  Plowd.  418.  where  the  hulband  had  the  fee  and  freehold  in 
his  own  right,  and  the  term  in  the  right  of  his  wife. 

And  however,  if  the  counfel  for  the  defendant  had  not  been  fa-  Counrd  muft 
tisfied  at  the  trial  with  the  direftions  which  the  Court  then  gave  P^ay  »  fpfchi 
the  jury,  they  fhou Id  have  prayed  that  the  matter  in  law  might  pj^j^^^d '^[^^'^^^^^ 
have  been  found  fpecially;  for  noyv  the  jury,  having  given  age-  direftion  ofib* 
ncral  verdift,  they  are  thereby  concluded,  and  judgment  ought  to  Judge  on  t 
be  given  according  to  the  verdidl ;    which  was  fo  entered  for  the  ^^^^  *^  ***^- 
plaintiff. 

Bcrisford  agair.ft  Prefs.  Cas»5. 

ACTION    FOR  WORDS.       *•  Mr.   Bcrisford    {Innuendo    the  Toaccufeapff- 
"  "  plaintiff)  hath  fpoken  tre^fon,  and  that  I  will  prove."  fon  of  having 

The  defendant  pleaded,  that  he  fpakc  other  words ;  and  traverfeth  flandcrous  an4 

thefe  words.  af>ionab!e* 

The  verdift  M7as  found  againft  him  ;  and  now  moved  in  arreft  5x^6]^  tor! 
of  judgmertt,  That  thefe  words  are  not  aftionable,  for  there  is  no  il-jl 
expreis  affirmation  that  the  plaintiff  is  a  traitor  or  had  committed  Hutton,  75. 
trcafoD;  fof  then  without  uucftion  the  aftion  would  lie,  as  it  was  ^'n<*»-  »m- 

'  ^  '  I.  Bulft.  J48. 

3.  Bulft.az5.    1.  torn*  Pig.  176.     i.  Hawk.P.C,j$, 

T  a  h«ld 
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Berisfoid    held  by  all  the  Court ;  for  although  the  words  be  general,  yet  it 

^mim/t       jg  ^^  cxprefs  charging  him  with  matter  of  trcafon :  but  when  he 

faith,  "  Thou  haft  ipoken  treafon,  and  that  1  will  prove,*'  that  is 

But  a  mifprifion  of  the  \Vords,  in  conceiving  fuch  word^  to   bt 


as  where  he  chargeth  hirfi  t6  bie  i  traitor.  And  a  precedent  was 
fhewn  in  this  ccurt,  of  Blanchford  v.  Atwood  (tf),  wlicrc  an  aAion 
was  brought  for  thefe  words,  **  1  will  hang  him,  for  he  hath  fpok^n 
"treafon/*  But  h  was  anfwcred,  that  th^t  was  not  like  to  the  cafe 
m  qucftion  ;  for  whdre  he  faith,  **  1  will  hang  him,  for  he  hath 
*•  fpoken  treafon,"  there  it  is  a  direft  affirmative  that  he  had 
fpoken  treafon,  for  which  he  is  to  be  hanged :  but  this  is  no  pre-, 
cifc  affirmative,  but  is  quaji  argumentative,  faying,  viz.  "  I  will 
**  prove  that  which  Voii  have  fpoken  is  treafon  ;"  and  if  it  fife  not 
fo  taken,  it  is  not  a^ronable  ;  anid  when  wofds  arc  doubtfu?/  ttey 
Ihal!  be  taken  in  mitlori  fenfu: 

Yelverton  andf  Croke,  Jujilccs^  were  of  that  opinion. 

Williams  and  Fenner  conceived  there  was  not  any  difference 
bftwixt  the  cafes,  and  that  the  words  are  adionabk. 

Fleming  feemed  to  doubt. 

Afterwards  he,  by  the  aflent  of  the  parties,  confented  that  judg- 
ment fhould  be  entered  for  the  plaintiff,  and  that  he  fhould  take 
twenty  pounds  for  cofts  and  damages,  and  feleafe  the  rcfidue ;  and' 
io  it  wai  done,  the  damages  given  by  the  jury  being  fixty  pounds^ 
(«)  Mich.  5.' Jac.  r.    Yelv.  rcJy. 

Cash  6.  Thomcy^s  Caft. 

In  ^  india-  'T  HORNEY  was  indiftcd  upon  theftatute  of  8.  Hen,  6.  c.  9.  in 
meoc,  if  it  doth  A  this  manner :  **  lNiy;isiTio  capt.  apud  Surflkt  coram  A.  et  B. 
tKcolJ!!^cIrcfc  **^V^^'-  /'''^'^»  ^^'  inpartibuipnedul.'pcrfacrmncntum,  &c.'* 
^!uiVT**V  Ex-ceTption  was  taken,  B^caufc  it  doth  not  appear  that  Sm/fct, 
the  coumrfor  ^/hcre  the  i'nqviifition  was  taken,  is  in  partibus  Holland'nt^  dther- 
which  Che  grand  wifc  the  inquifition  is  taken  \Vithout  authority  ;  for  in  the  county 
jury  were  re*  of  Lincoln  are  three  divifions,  and  three  feveral  commiffion?  of  the* 
turned,  the  peace,  fo  as  the  one  hath  not  to  do*  with  the  other,  viz.  the  parts 
aS^V^^'^'  ^f  Holland,  the  parts  of  Kefieivcn,  and  th^  parts  of  Linfej :  and  be- 
Bm' '  ^^^f®  ^^  ^^  ^^^  fhewn  thhtt  Surfiei  was  in  the  parts  ox  Holland,  it 
Cro.Er1i.V37.  was  moved  to  be  ill;  and  ar  precedent  fhewn,  in  Trinity  Tfrrn^ 
£06.  73s!  5.  Jac.  I.  Roll  43.  where  one  Heath  was  indifted  in  coVhitc^.  Eb&rum; 

Dyer,  6i>.  in  the  If^ejl  Riding,  ind  the  words  as  here;  ahH  for  this  caufe  ruled 

ft.  Hav^cP.C,  ^Q  |j5  \\\^  and  difcharffed. 

3.  Peere  Wmt.  _  And  fo  in  this  cafe  held  Croke,  Yelverton,  and  Fenker- 

^-  But  Williams,  and  FtEMiNo  Chief  Jujticc,  doubted;    yet  at 

*««E*-749-75*' length,  upmi  view  of  the  i>recederit,  they  agreed,  that  the  indid-* 

ment  fhould  be  difchaVgcd,  if  the  record  with  the  clerk  of  the' peace* 

wasfo:  whepcforCit  was  commanded  that  he  Ihotlld  teing  inthc* 

record* 
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record  itfclf  to  be  viewed ;  for  it  was  urged,  that  no  other  certiorari   Thor nit's 
can  be  awarded  in  this  cafe:  but  if  tliejr,  upon  view  of  the  record,       ^Ast. 
found  It  to  be  a  mifprifion  in  the  certificate,  they  Ihould  caufc  h  T^c  caption  of 
to  be  amended,  ^"  M\amtot 

b/ the  original  record,     x.  Sid,  15$.     2.  Hawk.  P.  C.  34.8^    Dougl.  X35. 

Smith  againfi  Hepry  Skipwithp  Cas»  7. 

Eajfer  T^rm,  8.  Jac.  I.     Ro/I  153. 

pRROR  of  a  judgment  in  tlie  common  pleas. 

The  error  aflignrd  was  (the  judgment  being  for  the  del*n«  If  i  warrant  of 
dant).  That  there  was  not  any  warrant  of  attorney  for  thcplaintifF;  •"o"»ey  ^Jftd 
and  a  certiorari  being  awarded,  it  was  returned,  that  there  was  not  ^l^^l^g^\£ 
any  ^^mnl  of  attorney  in  that  I'crm  wfxerein  the  aftion  was  ji  is*not'brfor, 
conunenced,  and  judgment  given.  Ante,  6. 131. 

Whereupon  there  were  two  fcire  facias*  fucd,  and  returned  nihil  \   ^  '^^*'  ^  ^* 
and  the  record  was  marked,  that  it  fhould  be  reverfed,   but  the  J*  s"n||  gg'/ 
judgment  was  not  entered  upon  the  roll ;  which  the  defendant  ^\  Mod.  77. 
in  the  writ  of  error  furmifed  to  the  Court,  ut  amicus  Curi^r  (for  he  Stra.  136. 545. 
could  not  plead  that  tliere  was  warrant  of  attorney  for  another  »•  ^o"»«  ^'^%- 
•ycrm),  wd  prayed  a  nevc^//<?V^r;,  V'.^z^Ah.zoi, 

And  it  was  held  by  all  the  Court,  that  he  might  well  have  Dougi.  ix^. 
it ;  for  otherwife,  by  the  f^lfc  furmife  of  the  want  of  ai>  entry  of  a 
)i7arrant  \n  one  Term  (where  peradventure  it  is  in  another  Term), 
it  (hould  be  reverfed ;  and  it  is  not  material  in  what  Term  it  is 
entered,  fo  it  be  entered  at  all.  Wherefore  it  was  granted,  and 
commanded,  that  the  entry  upon  tl^e  record  of  the  reverfal  fhould 
be  flayed  until  it  was  certified  ^  and  thereupon  the  parties  com- 
pounded. 

See  4.  ft  5.  Ann.    c.  16.     Now    b^     the  time  of  putting  in  bail^  (hall  deport 
3f .  Geo.  Ulf  c.  3o.  every  a^torpeyi  ac     ^be  rnii)ute  of  his  warr^iit  to  defend.  &c. 


'    Sallows  againjl  Girling,  Pxig  t. 
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D 


|EBT  upon  an  obligation,  conditioned  to  Hand  to  tlic  awar4  Onafubmiflioii 
of  ^.  B.  C.  and  D.  of  all  aftions  and  demands  between  them,  ^  f*>"f»>«« 
fo  IS  tii^  faid  arbitrators,  or  any  three  or  two  of  them,  did  make  J^o  iil^tn 
the  fajd  ^wird  under  their  hands  and  feals  before  fuch  a  day.     The  ^ward  under 
defendant  ple^dj,  thjt  nqttief  they  nor  any  three  or  two  of  then)  hands  Mi//r<i/i^ 
made  any  award  or  arbitrament.     The  plaintiff  fhews,  that  two  of  *"  »^*'^<*  *»y 
tliem  made  an  award  under  tlieir  hands,  viz:  that  the  defendant  ^|*j*f^hat 
ftiould  pay  to  the  plaintiff  three  pounds  at  fuch  a  day,  and  that  the  it^waf  under 
one  fhould  releafe  to  the  other  all  adions  and  debts,  except  obli-  ttieiT  handtotdjt 
gations  made  for  performance  of  former  awards ;  and  for  non* «« bad. 
PWn^at  of  the  faid  tliree  pounds  he  brought  this  adlion  :  where-  Veiv.103. 

^  '  .  .    «  .  Moor,  £49. 

a.  Roll.  Rep.  243.    i.  Buirt.  no.    Palm.  X09.  xu.    z.  Mod«  77.      Stra.  ^  i|t 

fee  9.  Si  xo.  Will.  3.  c,  1^ 

T  3      .  ^PO^ 


2ji 

Sallows  . 

againji 
C1RI.IWC. 

MooFi  849. 


Poft.  400. 


Eafter  Term,  9.  Jac,  i.    In  B.  R. 

upon  it  was  demurred.  The  queftion  was,  Whether  this  award 
by  two  is  good  (bccaufc  the  iiift  part  of  the  condition  is,  that  all 
thefubmiflion  is  to  four,  and  not  to  thrct  or  two  of  tlicin^- which 
only  comes  under  the  "j^  nj")  ? — And  all  the  Justices  con- 
ceived it  to  be  good  enough  ;  for  it  is  an  explanation  of  the  former 
part,an4  as  well  as  if  it  had  been  inferted  therein  ;  for  all  (hall  be 
expounded  together,  ^nd  to  make  one  entire  claufc,  and  to  fhew 
how  they  ftall  have  their  authorities,  Fide  2.  Rich.  3.  /ol.  18. 
22-  Edw.^^.isiit, — Fleming, Cy.  doubted  thereof;  for  he  held, 
that  "7i  as*^  implieth  as  much  as  that  two  only  are  necellary  ta 
put  their  hands  arid  feals  ;  but  all  four  ought  to  make  tlie  award. 

Ktgkaofarbt-  "J^he  FiR5T  EXCEPTION  was,  Becaufe  thcy  did  not  make  the 
^^^IvT  *^''**^"^^"^^  of  *li  mattei^  fubmitted  to  them ;  but  excepted^  that 
nutter* fubmit-  ^'^^X  would,  not  meddle  with  former  awards  and  former  bonds  ; 
ud,  muft  be  and  when  arbitrators  do  not  make  their  award  of  all  things  fub« 
.pieadedinbar.  mitted  to  them,  but  r^fufe  to  meddle  with  part,  it  is  a  void  arbitral 
ment,  as  4.  £Uz^  Dytr^  ai6« 


If  an  award  be 
of  ail  matters 
€xetft  obliga- 
tion«,  it  is  good} 
for  tk*  t^cefiiitM 

the  bonds  fliall 
remain  in  force. 
Ante,  200. 
Poft.  400. 

Dyer,  ai6. 
H^rd.  45. 
I.  Buia.  123. 
I.  Lev.  127, 
Hoh.  49. 
8.  Co.  98. 
i«  Saund.  32. 


Toft.  352i 


But  It  was  then  anfwered,  If  the  defendant  would  take  advantage 
thereby,  that  tlie  arbitrators  refufed  to  intermeddle  with  any  mat- 
ters fuomitted  to  them,  he  ought  to  have  fliewn  it  by  way  of  bar, 
that  fuch  things  were  fubmitted  and  notified  to  them,  and  that  they 
did  not  make  any  award  concerning  them,  othcrwife  the  Court 
(hall  not  intend  that  they  had  notice  of  any  fuch  matters  :  and  al- 
though  thev  excepted  that  they  would  not  meddle  with  any  bonds 
for  the  performance  of  former  arbitraments,  non  co?tftat  that  there 
were  any  bonds,  becaufe  it  iis  in  the  generality  :  and  fo  is  BafpoU^s 
Cafe^  8.  Co,  ^8.  a. — All  the  Justices,  except  Fli:ming',  were 
of  this  opinion  ;  but  he  doubted  thereof,  becaufe  they  excepted 
them  in  their  award  ;  and  it  is  not  to  be  intended  that  rfiey  would 
have  excepted  them,  unlcfs  there  had  been  fuch  :  but  for  another 
rcalon  he  conceived  it  to  be  well  enough  ;  for  their  award  therein 
is,  tkey  awafded^  that  thev  excepted^  i^L\  which  is  as  much  as  to  fay, 
they  avirarded  that  they  fliould  Hand  in  tlieir  force,  which  is  a  good 
award.  Wheref^^re  it  was  adjudged  for  the  plaintiff.  Vide  2.  Rich.  3. 
18.  Hen.  and  22.  Edw.  4.  pL  25,  pL  26,  pL  27. 

Note.  A  writ  of  error  was  brought  upon  this  judgment  in  the 
exchequer  chamber  ;  and  this  point  was  affigned  for  error  :  but  it 
was  refolved  to  be  well  enough  ;  for  the  words  fubfcquent  explain 
itf  that  It  may  be  made  by  two  or  three  of  them  ;  but  becaufe  it 
iy/S  ihewn  that  the  arbitrament  was  under  their  hands,  and  doth 
not  fay  under  their  hands  and  feals,  for  tins  caufe  it  was  rcverfed* 


Love 


Eaftcr  Term,  9.  Jac.  i.     In  B.  R,  ^79 

Love  againjl  Naplefden.  Casi  9. 

PROHIBITION,     Wh<:rcas  one  Richard  Bent  was  feifcd  in  fee  A  Icgicy  b«. 
of  certain  lands  in  A  and  poflcffcd  of  a  Icafc  for  vcars  ofq«»«»»«*outof 
lands  in  D.  for  divers  years  yet  to  come ;  and  devifcd  all  his  lands  ^l^^^f^'^^ 
^nd  leafcs  to  Thomas  his  fon  and  heir,  whom  he  made  executor,  freehold  Unds, 
excepting  twenty  pounds  per  annum  for  fcvcn  years,  to  be  em-  may  be  fued  for 
ployt:d  in  this  manqer,  vtz^  a  hundred  pounds  to  his  daughter  *»«  the  fpirituai 
Mzabetby  to  be  p^id  within  five  years,  and  thirty  pounds  to  his  ^"[J»^*^^*»°*'8'> 
daughter  iWtfry  within  fevcn  years;  and  in  the  year  1600  died.  jn^j'^JJJ^jJ^g 
ITromas  entered,  and  took  the  profits  as  well  of  the  one  as  of  the  ©f  i\»frtihoi4 
other,   for  the  fevcn  years,  and  died;  and  made  .^ry  his  wife,  die  before  pay. 
now  wife  to  the  defendant,  his  executrix,  and  left  affets  to  her:  ^^' 
whereupon  the  laid  M^ry  the  younger  daughter  fued  ner  for  that  ^  *  ^^* 
legacy  of  thirty  pounds.  F.^'.  B.^^f- 

And  now  they  brought  a  prohibition,  furmifing,  that  this  legacy  ^L^^'  ^^'* 
being  cut  of  the  profits  of  land,  no  fuit  could  be  in  the  ecclefial-  p^^  ,jo^ 
tical  court  for  it.  Poph.'  5s/ 

But  in  regard  it  w^s  a  mere  perfonal  legacy,  although  it  is  to  be  ^'^^^  '^* 
raifed  out  of  the  profits  of  land,  yet,  being  raifed  out  of  the  leafe  i^^^  jg|* 
for  years,  as  well  as  out  of  the  l^nd,  and  he  having  raifed  it,  and  x.  Vent.  133, 
being  dead  without  payment,  there  being  no  action  maintainable  *•  show.  50, 
for  It  at  the  common  law  by  yiccount  againil  his  executors,  or  **5f|^*  '*°" 
otlierwifc  (a),  it  is  tlierefore  reafon  Ihc  mould  have  her  remedy  J^j'^**/^^ 
in  the  fpirituai  court :  whereupon  a  confultation  was  awarded  by  3.  Bac,  Ahr,' 
all  the  juftices  except  Wilhams,  who  dqubtcd  thereof,    Fide  ^9- 
Dycr^  151.  and  9,  £//2,  164.  Cowp.  ^%^ 

(a)  Boc  DOW,  by  4.  Ann.  c.  16b  f.  27.      tb«  ejpecotors  and  adminaftrators  of  every 
^Qions  of  account  ma^  be  brought  againtt     guardian,  baiU(f,  an4  reviver,  &c. 

Mackaley*s  Cafe.  Caie  10. 

CIR  JOHN  MURREY.  %A«  Mackaley,  and  John  EngiiJ^,  wore  To  kiU  an  ofl^. 

^  indifted  at  Newgate  feflions,  fqr  the  murder  of  one  Fells^  for-  ^  "^'^  »•  «<«- 

leant  of  tlie  mace  in  London,         .  ^^''^'^^  P'^^*» 

'*  ^  or  a  magiftraca 

The  indiftmcnt  was  fpecial,  (hewing  the  c^ftom  of  London  for  ^^o  it  preferv- 
any  ferjeant  to  arrcft  jifter  a  plaint  entered  in  any  of  the  Courts  qf  I"^  '^a^^' 
the  Compters  ;  and  that  one  Radford  caufed  a  plaint  of  debt  to  be  ^itJ^Xt^ ^rz^ 
entered  in  the  Compter  of  fVoodJlreet  againfl  ^\r  John  Murrey^  and  fumes  malice, 
procured  the  faid  Fells  to  arreft  him  ;  who  18.  November^  8,  Jac,  i.  notwiihftaod- 
Detwccn  five  and  fix  of  tlic  ck*-k  at  night,   being  Sunday^  within  *"8  ^^^^^  *'* . 
Ludgate^  c?ime  to  Sir  John  Murrey^  and  clafping  him  about  th^  ^^" ^ iheajl 
middle,  faid,  *^  I  arreft  you  in  the  king's  name,  at  the  fuit  of  Ro-  refl  be  made  fa 
"  hcrt  Radford^  for  fuch  a  debt,"  having  his  mace  ^t  his  back,  but  the  night, 
did  not  Ihew  it ;  and  there  were  three  other  officers  to  aflift  him,  s.  c.  ^  Co,  61, 
but  none  of  them  had  any  weapon  :  and  A'funey  and  he  falling  »>•— 65  U 
down  together,  the  faid  Str  John  Murrey  called  to  the  others,  be- 
ing his  fcrvants,  and  faid,  "  Draw,  rogues  \'^  and  the  faid  Mack- 
alfy  and  Englijh  drew  their  weapons  ;  and  the  faid  Afackaiey  thfuft 
tlic  faid />///  witli  hi,s  fword,  givin^r  hi^i  a  vrQund»  wh<?reofh« 
inft^atly  dicd^ 

•  T4      .'  All 
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.^AcxAi.iy*s  ^11  ^hig  matter  being  found  by  fpccial  vcrdift  (which  was  ir% 
^'*-  cffe6k  no  more  than  the  iudiftment,  but  with  the  addition  of  thelc 
matters  of  fa6l),  all  the  Justices  of  England  met  fcveral 
times  at  Strjeanu  Inn  by  the  king's  fpccial  commandment,  and  aj 
tliree  feveral  days  heard  counfel,  as  well  for  t^  prifoners,  as  alfo 
for  the  city  (for  it  concerned  all  tlie  arrcfts  in  tendon)^  it  being 
pretended  that  fuch  a  cuftom  was  not  good  ;  iind  that  the  arreft  in 
the  night,  and  without  fhewing  of  th^  mace,  was  not  good,  and 
other  like  exceptions  taken  to  the  indi£^ment.  But  after  great  de- 
liberation it  was  rcfolved,  tliat  the  indictment  was  good,  and  that 
the  cuftom  was  good,  and  that  the  offence  was  murder. 

And  now  at  the  feffions  after  the  Term,   Coke,  Chief  Juf-» 

tici  of  the  common  pleas,    delivered  the  caufes   of  their  relo-| 

Jutions,  VIZ.  They  all  refolved,  nuiio  coniradicenUy^^Thit  if  any 

rfieriff,  undcr-fhcnff,  fcrjcant  or  officer,  who  hath  execution  of 

(^)  9.  Co»  ftS.  procefs,  be  flain  in  doing  his  duty,  it  is  miiriler  in  him  who  kills 

a.  him,  although  there  were  not  any  former  malice  betwixt  them ; 

Cro.  Cai.  183.   for  the  executing  of  prqeefs  is  the  life,  of  the  law  :  and  therefore 

^^  Inft  ^^^  ^^^^^    *"^     ^^^  *^^^  ^"  ^'^^  '  ^^^  offence  is  contra  fo^ 

^*  *°  *  ^**       tefiat^  regit  et  legis  ;  and  therefore  in  fuch  cafe  there  needs  not  any 
inquiry  of  niajic^  {a), 

The  law  is  the  fame,  if  any  juftic^  qf  pe.acc,  cooftablc,  or 
any  other  officer,  or  any  who  comes  with  them  in  their  afliftance, 
for  tlie  prefervation  of  the  peace,  be  flain  in  executing  their  office; 

(*)  5.  Co.  6S.  it  is  murder  (b). 

**  So  if  a  watchman  be  killed  in  flaying  night-walkers,  it  is  mur- 

(0  3.  Inft.  52.  dcr  (c). 

♦•  ^«  44«  «•      2>um.  45. 

THev  RjEspLVED  ALSO,  that  if  ^here  be  error  in  awarding  of 
procefs,  or  in  the  miftake  of  one  procefs  for  another,  and  an  of- 
ficer be  flain  in  the  execution  tliereof,  the  offender  fliall  not  have 
the  advantage  of  fuch  error,  no  more  than  a  flieriff,  who  fuffers  a 
prjfontr  to  efcape,  fliaU  take  advantage  of  any  error  thereby.  Buj 
the  refilling  of  an  officer,  when  he  comes  to  make  an  arreft  in  the 

(rf)  6.  Co.  54.    king^s  name,  is  murder  {d), 

1.      Cro.  Car.  37,.    jcnk.  Cen  291.     10.  Co.  76.     Larch.  223.     2.  Roll.  493.    Sum.  46.    Ante,  3. 

Mjor,  767;.     %,  Bum.  65.     Godb.  403.     Sav.  63.     Cro.  Ellz.  164.    J.  Hawk.  P.  C.  iiS; 

It  was  likewise  resolved,  that  the  arreft  made  in  the 
(•;9.  Co.  68. ».  night,  and  alfo  upon  the  Sunday  (r),  was  good. 

And  lastly,  they  all  held,  that  when  an  officer  is  flain,  as  in 
tlie  cafe  abovcmentioncd,  there  needs  riot  a  fpecial  indiftmcnt 
(/)  Sec  tht  «•  upon  all  the  matter  to  be  drawn,  as  in  this  cafe  was  done  (/),  but 
cord  v<r^/i>.  a  gencra,l  indiftment,  that  fuch  a  party  ^jf  malhia  fua  precogUaia 
>  Co.  61.  Co  fircifjfit^  tsfe.  And  although  there  be  not  proof  made  of  any 
^'  precedent  malice,  yet  the  indictment  is  good ;  for  the  law  prc- 

fumes  malice. 

Judgment  was  therefore  given  accordingly,  and  MuckaUy  was 
executed. 

(#)  But  now,  by  29.  Csr.  1.  c.  7.  if  But  by  5.  Ann.  c.,  9.  f.  3.  an  efcape  war. 

any  pcrfon  (haJI  ferve  pr  execute  any  pro-  rant  may  be  executed  on  Sunday.     Sec 

crfi,  except  for  creafon,  fthwfy  or  breach  Salk.   78.      6.  Mod,   96.     $    Mod,  So. 

of  ibe  peace,  it  fliall  b^  void  to  aii  intenta.  xo.  Mod.  z  1 1 .  346.    Bame«,  17.  138. 

Trinify 


Trinity  Term,  ^^' 

^,  Jac.  I.      In  the  King's  Bench* 
Bir  Thomas  Fleming,  KnU  Chief  Ju/ticc 
^ir  Chriftopber  Yelverton,  Knt.  1 
Sir  David  Williams,  Knt.  (JuP^^^^^ 

Sir  John  Croke,  Knt.  J 

Sir  Henry  Hobarf,  Krff.  j^ttorney  GenerdL 
Sir  Francis  Bacon,  Knt.  Solicitor  General. 

Brifcoe  againft  King.  Case  t, 

DEBT  on  bond,  conditioned  for  the  performance  of  alj  co^  If  ^infeoff^, 
vcnahts,  payments,  articles  and  agreements,  comprifed  in  w»«h  a  rxoviso, 
fucll  a  deed,  dated,  &C,  thatonpaymenf 

of  money  at  " ' 
The  defendant  fhews,  that  the  deed  was  ^  deed  of  feoffment,  fuch  a  Say  the 
jvherein  was  contained,  that  he,  for  php  hundred  an^  ten  poy^ds^  <*«<*  (houW  be 
had  infeoffed  the  plaintiff  in  fuch  land,  with  a  proviso,  that  iP*^*^»  'andhc 
he  the  defendant  paid  fuch  fums  at  fucfi  a  day,  the  feoffment  (hould  jJidc^v'^aSr' 
!)e  void,  and  he  might  ri£-cr)ter  ;  with  covenants  to  fave  harmJefs  tofave^.hirm- 
from  incumbrances,  and  to  make  further  aiTurance  :  and  that  he  tef« from inciim- 
pcrformed  all  the  covenants,  articles  and  agreements  on  his  part  to  **""««»  and  Vo 

be  performed.  r     ..     r  .        ,„ak«  further 

r.  .     .  ^  aiTurance,  and 

The  plaintiff  afligns  the  breach,  Becaufe  he  did  not  pay  fuch  »'tcrward«  en- 
famsatfuch  days  according  to  the  provifo,  And  it  was  there- '•*^*"'°  •*****! 
.jK,ndcmurrpd.  ^^^^^ 

Yelverton  moved,  that  in  regard  the  defendant  is  obliged  to  *'  ^^^  the  cove- 
perform  thq  payments,  articles  and  agreements  in  the  deed  men- ""*"^*''V' 
tioned,  add  there  is  not  any  payment  mentioned  but  what  is  men-  k  ^d'arrec- 
tioned  in  the  proviji^  therefore  he  was  obliged  to  perform  tha,t.        <«  ments,**  in 

But  it  was  thereto  anfwered,  and  fo  refolved  by  the  Coijrt,  [Jj|i,d1l''T/'** 
that  forafmucli  as  there  is  not  any  covenant  to  pay  that  fum,  it  is  feited' bjTthc'' 
a  provifo  in  advantage  of  the  feoffor,  that  if  he  paid  the  money,  he  non-payment 
Ihould  have  again  his  land  :  and  it  is  in  his  ele£tion  to  paly  the  ®^  ^'^^  money 
money,  or  to  lofe  the  land,  which  is  a  fufficient  lofs  to  him ;  there-  *^  ^*^*.^*y »  ^^r 
fore  the  condition  of  the  bond  doth  not  extend  thereto,  but  extends  ^n7nt*in°the' 
to  perform  the  other  covenants^  as  the  covenant  to  fave  harmlefs  deed  "i^  pay 
from  incumbrances,  and  to  fave  harmlefs  from  rents  and  arrearages  **  *o»«:y;*'  M 
of  rents,  which  are  the  payments  iutende4.     Wherefc>re  it  was  re-  ^^'^w**'**  *V''J'- 
folved  againft  the  pjaintiff  for  this  point.  I^  J^fe". '5^ 

'ncumbrancei  of  rent  arre^r,  Sec,      S.  C.  Yetv.  106.     S.  C.  i.  Brownl.  itj,     S.  C.  '•  Bulfl.  156. 
a. Mod.  37.     %.  Lev.  116.      i.  Lucw.  609.      10.  Mod.  227.     Gilb.  £q.  Rep.  43.     3.  Keb,  454.  460. 
I.  Bac.  Abr,  529* 

But  in  refpea  if  judgment  lliould  be  entered  he  (liould  lofe  his  ^uYaftefud"! 
l)ond,  they  gave  day  to  advife  until  tlip  next  Term,  that  in  the  in-  mwton  d^u?I 
lerim  tlic  parties  might  compound.  rer. 

Ante  56.  Port.  488.— Barnes,  169.     Ld.  Ray.  856.    t.  BI,  Rep.  81 5, 

Roffe  o^ahft  Vyc.  CAt.a, 

ASSUMPSIT.    Whereas  the  plaintiff,  at  the  defendant's  rcqucft.  To  an  afumfju 
wa^  obliged  by  recognizance  for  the  defendant's  appearing  be-  ^^  non-appear- 

.  .  ^  ance  to  a  recog. 

"iiance  at  the  next  afTizes,  1  plea  that  a  certiorari  was  ohi.-.lned  (which  muft  alledf^e  that  it  wat  adluaUy  de- 
livered, and  Hate  thtphct  where  the  affixes  was  held)  is  bad  \  tor  although  the  cntioK^ri  removed  the  le- 
^PSntuace,  it  did  not  difcharge  the  obligation  10  3ppe:)r. 

fore 
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Rftsiw.       fore  die  Juftjces  of  the  gaol-delivery  at  the  next  affizcs  in   the 
*r'»«';2       county  of  Sifffclk^  that  the  defeudarit  affuined  to  favc  him  harm- 
*'*^*        Icfs  from  tJiat  recognizaiKc,  &c. ;  and  the  dcfendaat  had  aot  ap- 
S.c.  yciv.207.  peared  at  tlie  affizcs  holdcii  fuch  a  day  at  Bury^  whereby,  &g. 

i!  Hawk/p.  c.  ^^^  defendant  pleaded,  that  after  the  recognizance,  and  before 
jl',S.  '  '  *  the  ne  t  afnzes,  he  obtained  a  certiorari  out  of  the  king's  bench, 
direfted  to  the  Juftices  o*  gaol-delivery  for  the  faid  county  ;  aiid 
that  afterwards,  viz,  on  the  lOth  March  anno  oifavo  fupradief.  at 
the  affizcs  holdyn  for  the  county  of  Suffolk^  this  writ  was  deliver- 
fd  (a)  to  Sir  Edward  Coke  and  V^'iht>iKUi^Jufiicgs  vf  affile 
there,  and  was  allowed 

>.  Hawk.  ?•  c.      It  wa$  thereupon  demurned :  and,  upon  motion,  the  plea  was  re- 

*5*'     ,^  p  «  folved  to  be  ill,  as  well  for  the  matter  as  manner  thereof;  for  al- 

lis/^      *     though  the  certiorari  removed  the  recognizance,  yet  tliat  dotli  not 

A.Bac.  Ab.677.  excule  him  of  his  appearance,  but  he  ougjit  to  have  appeared^  and 

^9.^5.    '    procured    his  appearance  to   have  been  recorded,    and   for    his 

non-appearance  his  promife  is  broken.    Alfo,  for  the  manner,  it 

is  not  good,  hecaufe  it  is  not  alledged  that  he  delivered  the  writ  at 

the  next  affizcs,  and  then  the  purchafing  thereof  is  not  material : 

there  is  not  alfo  any  olace  alledged  where  he  delivered  the  w^rit, 

and  that  is  ifTuable ;  fqr  it  is  faid  he  delivered  it  at  tlie  aflizes  ' 

holden  for  the  county  of  Suffolk^  but  where  thofe  affizes  were  boldei^ 

non  conjiat.     Wherefore  it  was  adjudged  for  the  plaintiff- 

(a)  See  ar.  Jac.  i.  c.  S.  U  7.    $•  ft  9*  Will.  3.  c  3*^*  f.  z.     5.  Qeo,  &•  c  29» 

'    Casi  3*  Bowles  againji  Poore. 

Hilary  Term^  j.Jaci.    Roll  1730.    in  C.B.;  and  Michaelmas  Term^ 
8.  Jac,  I.  Rolli^^.    in  B.  R. 
A  rem-ehargc      A  VOWRY  ;  for  that  one  James  Strqngeways  was  feifcd  in  fee, 
^*d  hf  ^iV?*"*  ^"^  granted  a  rent-charge  of  twenty  pounds  a  year  to  H^lliam 

Acting' hU  life  ^^^^«^^>  to  him  and  his  heirs  during  his  life,  and  the  lives  of  Mary 
tw\  the  lives  of  his  wifc  and  of  Dorothy  and  Mary  his  daughters  ;  and  ihat  ffllUam 
tFifeccih<r$,  h  Rahanks  died  in  the  year  1596,  il/i»r)' being  his  daughter,  who  mar^ 
A^'J^fi^rf  ^^^^  ^^^^^  ^'^^  defendant  Peter  Poore  in  the  year  1603  ;  and  hecaufe, 
thehetr  as  oc!** ^^  Michaelmas  1597,  there  was  twenty  pounds  arrcar,  and  not  paid 
cupant.  "  t:o  the  faid  Peter  and  Mary  his  wifc,  for  the  rent  fo  arrefar  the  fai(i 
a.  RoM.Ab.  6d.  ^uftand  diftraincd,  and  avows. 

» 5»*  The  plaintiff  pleaded  the  ftatutc  of  ufary ;  and  found  againft  him, 

M^rjls;?^'    and  adjudged  for  the  defendant. 

Vciv.  9.  A  writ  of  error  being  brought,  the  First  Erro:r   afligncd 

Hob.  20S.  ^35.  Bccaufc  this  rent  granted  to  one  and  his  heirs  during  his  life 
Har^ravc^tVo  ^"^  ^^^^  othcr?,  is  not  defcendiblc  to  the  heir,  nor  (hall  the  heir 
Lu/v- b.^wwii.  be  occupant  thereof.— But  all  the  Cqurt  held  thefe  limitations 
».iLc.Ab.407.  to  be  good  enous^fa  ;  and  that  the  heir  (hall  have  this  rent  as  a 
4.Bat.  Ab.  vi.  party  fpccially  nominated,  and  as  heir  by  defcent,  although  it  be 
/  not  properly  an  eftate  defcendible  {a).      Vide   Litt,   168.    189. 

19.  Kdw.  3.    •*  AcouMt,''  36.      Dyery  233.    and   16.  EUz.  Dyer^ 

II.  Hen.  4,  pL  2, 
A  Iwfe  tf> -rf.         Secondly,  It  was  alledged,  that  the  eftate  being  limited  tahJm 
Kit  his  ovyn  {iff,  for  his  own  and  the  lives  of  two  others,  his  own  life  includes  as 
ami  the  Jives  pt  ^^^^^j^  ^^  ^j.^  jj^.^^  of  the  Others  5  and  therefore  void  (or  the  lives  of 

two  others,  w       ,  ,  c  J  1'       s 

%Qi.il.  the  others, — iicd  licr.  ciLXcatur, 

t  Co.  13.  a.     Co.  L  t.  41.  b.  {a)  iJT  75.  Car.  %,  c   3.  f,  12.  and  14.  GcQ.  a,  c.  ao.  f.  9, 
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Thirdly,  It  was  moved,  that  the  avowry  fuppofing  twenty      Bowi«< 
pounds  to  be  in  arrear,  and  not  paid  to  the  faid  Peter  Pme  and  his       pj^jj^ 
wife,  whereupon  he  diftrained,  &c.  was  not  good,  becaufe  it  ap-        *****i^ 
pears  it  cannot  be  due  to  the  hufband,  but  onlv'  to  the  w^ife  dum  l^f^2ii 
fikfuit  (fl),  (he  not  being  married  to  him  until  March  1603. — But  ^,y>  ^^  rent 
that  was  held  to  be  but  matter  of  form  ;  for  the  avowv  being  for  due  to  the  wift 
rent  arrear,  to  fay  tliat  it  was  arrear  to  him  and  hi$  wife,  is  but  »*»>"«  ^<<»f«  Jl** 
furplufagc ;  and  the  iffuc  being  taken  upon  a  collateral  nwtter,  «>^«rt»"^- 
and  the  verdid  found  thereupon,  it  (hall  oe  adjudged  according  to  ^*^i^*^'  4i- 
the  verdia  :  and  altlioueh  he  doth  not  fay  adbuc  a  retro  exiftit^  it  |j^  *-i^  j^g 
was  well  enough  in  fubttanc^  (4) .    Wherefore  the  j.udgmcnt  was  g,  ^^ '^ '  ^ 
^rmed.  1.601(1.135. 

(«)  Sec  3».  Hen,  E.  c.  37.    ti.  Geo,  %.  Q.  19.  t  ai.  wui  4.  Ann.  c.  i&^  ^  Bac.Abr.39^ 

{^}Ance»25i.    Pod.  315. 

Eliz.  Bradley  agalnft  Banks.  ^*"  4- 

Michaelmas  Ttrm^  %,  Jac.  1.     Rett  ^OJ» 
A  PPEAL  of  the  death  of  her  hulbandi  for  that  the  defendant  ^[^^•J^J»PP^«»<>« 
*^  ailaulted  her  hufband  (not  having  any  weapon  drawn,  ^T^'^^fityl^gf^^ 
ftriking),  and  ilabbing  him,  of  which  thruft  he  inflantly  died* «MVf« and  not 
The  defendant  pleaded,  that  he  was  indiSed  before  fuch  a  Jufticc  cwjitt  of  cfao. 
of  gaol-delivery  in  the  county  of  Tortj  and  convifted,  and  aftei;  ^^x  •n^  "^r/ 
prayed  his  clergy  ;  and  further,  to  the  felony  and  murder  aforefaid  00*1  £id         ** 
he  pleaded  not  guilty*     And  hereupon  the  pla  in  tiiF  demurred;  arid 
now  alledged  for  caufe.  First,  That  the  appeal  is  brought  of  man-  ^*  ^»  '•  BoW. 
flaughter,  and  he  defends  fe/oniam  et  murdrum ;  and  ^uoad  the  felony  ^^J;  y. 
and  murder  aforefaid,  in  the  conclufion  of  his  plea,  pleaded  not^co.  46.'*^ 
guilty ;  whereas  no  murder  is  mentioned  in  the  declaration,  and  Keiy,  94/ 
therefore  he  ought  to  have  defended  feloniam  et  homlddium  \  and  i«  'n^.  3«6. 
concluded  to  them,  and  not  to  the  murder. — Bed  non  allocatur :  for  ''^2?*^*%^^^ 
although  he  pleaded  to  the  felony  and  murder  aforefaid,  yet  that^Jj.    T[  ' 
refers  to  the  declaration,  wherein  there  not  being  ex  maluia  pra- 
coptatiy  it  is  but  homicide. 

Secondly,  That  the  conviftion  was  not  lawful,  becaufe  the  A"  »n<*»^w«t 
indiftment  was,  that  he  ftabbcd  him,  having  no  weapon  drawn,  ^"j^^J^'y"^** 
nor  ftriking  him,  and  fo  killed  him  contra  fo)  mam  Jiatuti ;  whereas  bing,conclodln«, 
there  is  not  any  ftatutc  which  prohibits  it,  but  only  taketh  away  the  iemtrafermum 
clergy  from  fuch  offender  ;  and  the  verdift  finding  that  he  was A'«'»»  "good. 
guilty  of  the  homicide  againil   the  ftatute,   is  not  good  for  that  Hale,  468. 
rcafon. — Sed  mn  allocatur ;  for  the  indiftmcnt  being  framed  upon  ^^^"' 47-. 
the  ftatute,  the  conclufion  is  good,  and  their  verdift  is  purfuantjj^  ■^^^•P-C, 
^licreof.  3.BiicAb.673, 

But  it  was  then  moved  for  the  defendant,  that  this  aopcal  is  dif-  if  the  capias  h 
continued,  becaufe  the  writ  of  appeal  was  returnable  ihunden.  Afi^  ^r'^da^  te***' 
chaclisy  which  was  the  i6th  Onob.\  and  the  capias  ought  to  be  ^j'j  ^^J^^jV^j 
awarded  tlie  lame  day,  and  to  be  frelhly  profccuted  :  and  the  capias  is  reta-nabie,  it 
hare  date  23d  Oeioh,  returnable  Otlah.  Hillarii  \  all  which  was  en- i» «  difcontinu- 
tercd  upon  the  roll ;  fo  feven  days  omitted  betwixt  the  return  of  *"^- 
the  writ  of  appeal  and  the  awarding  the  capias^  therefore  a  manifcft  y«Jv.  105. 
difcontiuuance.     But  it  was  thereto  anfwered  at  the  bar,  that  being  \*  ""l^-  *♦*• 

^  Co.  Lit.  325. 
6.  Mod»a4g.  aSi.      Salk.  51.  669.      Ld.  Ray.  lo^j.      5.  Com.  Dig.  178.      3.  Bac  Abr.  a-»3.     See 
t.Hawk.  I>.  C.  280.  414,  425,  426.  obftrvations  on  ihh  par;  of  the  cafe,  and  Mr.  Buikr%  gv>tf» 
Co.  Uc  325  a.  as  CO  dirccr^rinuanccA  in  general. 

all  • 
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38kai>l»t     all  in  one  Term  (which  is  but  one  day  in  law)  it  is  not  material : 
^^fipfl       alfo,  the  appearance  of  the  party  aids  that  dilcontinuance, — Bui, 
Bakk*       ^^^  THE  Court  refolved  the  contrary,  that  it  is  adifcontinu> 
ance :  for  when  a  procefs  is  returned  in  an  appeal,  there  ought 
another  inftantly  to  iflue,  and  no  mean  day  betwixt ;  for  then  it  is 
a  ceflation  of  the  profecution,  and  abfolutely  difcontinued ;  and  a 
difcontinuance  w^s  never  aided  by  the  appearance  or  pleading  of 
f^)  Sed  vld»     ^^^  parties.     Fide  9.  Hen.  5.   pL  2.  Stamford  i.  {a).     But  a   mif- 
Port.31 1. («jfird. continuance  of  procefs  (as  where  one  procefs  is  awarded  for  ano- 
5.  Co.  45.        ther,  or  mi f- returned)  may  be  well  aided  by  appearance  of  the 
Salk^*^*  3'^'    parties.    Wherefore  all  the  Court  refolved  for  the  defeiidantj 
i*Riyro!  21.    ^^^^  ^^  ^^'^^  *  difcontinuance ;  and  he  was  difcharged. 
diow.  319*  and  fee  2.  Hawk.  |?.C.  427, 41S.   ' 

Case  5.  Lcvel  agQinft  Hall. 

Todebtonbend,  "P\EBT  upon  an  obligation.  The  defendant  pleaded,  that  the 
^  plea  of  judg.-  -L/  p^intifF  brought  another  aftion  upon  the  fame  bond  in  Lo^- 
jnent  '^«<»^««"^«^^^  don^  and  that  the  defendant  had  thereto  pleaded  non  ejlfaaum  \  and 
^cW  be  futf/  ^^^*^  ^^  i^n^  found  it  was  not  his  deed.  The  entry  upon  th^ 
tatjintdie,\n^  verdid  there  was,  tliat  tlie  defendant  Ihould  recover  damage-s 
feead  of  nihil  agi^inft  the  plaintiff,  *'  et  quod  eat  indejine  die^  faff."  but  no  judg  - 
tafiat fer  brivt.  jQent,  ♦*  quod  querens  nihil  capiat  per  breve  ;"  fo  there  was  not  any 
Browni.Si.  judgment  as  to  bar  him  in  another  fuit. — Thcfeforq  xpE  CouRf' 
1.  Mod.  ao.  held  that  the  plea  was  infufficient, 
Co.  Ut,  363.     -  * 

S.  Co.  6,3*     4*  Bac.  Abr.  116,  117* 


Wichaehnas 


Michaelmas  l^crm^ 

i).  Jac.  I.     In  the  King's  Bench, 
o/r  Thomas  Fleming,  Khi.  Chief  Jt4jliC(?: 

ftr  ChriftopherYelvertonjiiuw/.     1 

Sir  David  Wiiliams,  KnU  \     >/A:-i. 

Sir  John  Croke,  Khi. 

Sir  Henry  Hbbart,  JCw^  Attorney  General; 

Sir  Francis  Badon,  Knf.  Soliciior  Geherah 

John  Bafpoole  againfi  William  Freeman.  cj^^,,  ,^ 

TrimtjTirm,  B.  Jac.  I.     Ro/i  1222.     in  B.  R,       Eaficr  Ttf/^,  7' 7^^'  '• 

RoIJ  246.     /«  C.  B. 

'  '  J  • 

DEBT  upon  ari  obligation  of  twenty-five  pounds,  dated  An  award  thte 
6th  ^prii^  6,  Jac,  conditioned  to  perform  the  award  of  •««  ^^^  pay  «, 
Francis  Tleobald,  of  all  caufes  and  controverfics  betwixt  ^'^j^^"^^* 
tt*cm,  fo  as  the  award  be  made  undif  his  hand,  and  fcaled  before  thereby. dif- 
the  Feaft  of  Saint  Bartholomew  following.     The  defendant  plcadcrf  charged  from  it. 
Mum  fecit  arUtrium.     The  plaintiff  (hews  that  after  the  bond;  Ante,  200. 
and  before  the  faid  Feaft,  viz.  2 ^th  Junet  ^^Jac.  the  arbitratbf  1.  Saund.  317. 
accepted  fuperje  onus  arbitrii  de  et  futer  pramiffa  apud  Lpid.  in  pa-  ^^'  ^'*»*-  9<H- 
fochia  et  warda^  tsfc,  et  per  quoddam  juum  fcr'iptum  arbiirii  faiium  et    °  '  *5' 
deUhtratum  utr'ique  paytium^  under  his  hand  .and  feal,  crd'inavit^  sjfc 
prout'iathe  prmtcd  book.     The  error  affigned  was.  In  the  mat- 
ter in  law. — ^ut  THE  Court,  without  argument,  adjudged,  that 
the  award  was  good,  for  the  reafon  Ihewn  in  the  printed  book  (n) ; 
and  would  not  hear  any  further  afgument concerning  it. 

But  then  two  other  exceptions  were  taken;  whereof  one  ex- inpieadmgtluk^ 
ccptionwas  taken  in  the  common  pleas.     First,  For  that  it  i:;  »narbitraior 
Med  fliat  the  25th  Jwie,  6.  Jac.  the  arbitrator  takine  rupn-  fc]]  ^^'^''7.   ' 
^'nus  arbitni  per  Jen ptum  Juum  ^  under  his  Iiaiid  and  leal,  dated  tnc«  |,vertd  under 
ftme  day,  ordered  and  awarded,  &c. ;   but  he  doth  not  fhew  upon  "  his  hand  and 
'Ahat  day  and  at  what  place  the  award  was  delivered  to  the  parties, "  'f^^  dated  on 
tor  that  "is  iffuabie ,  and  if  it  were  not  delivered  ro  tlicnr  before  the  |*  ^^^^^^  ^'^»^  « 
(iay,  it  is  void. — But  all  the  Court  held,  that  it  is  p^ood  enough ;  u^^^^li  bc'in-* 
for  when  it  is  alledged,  that  fnch  a  day,  year,  and  place,  pa-  fcrip-  tended  to  have 
^wn  fuumfa^um  et  ddiberaturn  to  the  pr.rties  he  awarded,  &c*  it  is  >»ecnmade  and 
to  be  intended  to  be  made  and  delivered  alfo  at  the  fame  day  ;  and  ^«*'v«^^  ^^ 
It  is  as  good  as  if  it  had  been  faid,  ad  tunc  et  ibidem  faiium  et  de-  ^^€,"^2^64. 
lihratum.  PartAsy.'jGr, 

{•)  Theaward  was,  That  wl)^re»s  a  fuit  appeared";  and  fhcrefore  It  was  awar'ded, 

^»  depending  between  the  faid  yobn  £.if.  that  the  faid  Joh^  Bafp-iols  fhould   pn>  to 

f^t4Xi^  iVtUiam  Fretman  for  a  debt  due  by  the  faid  IViliiam  fffevtam,    in  confideratlon 

^'iiiam  B af p99lt,(Hthn c{ tht  Wid  y§hfi  Baf-  of  the  f^id  dtht  long  due,  and  for  his  j^r-u 

^5c/f,  deceaffd,  to  ^o^ff/ Frwwow,  father  of  cofts  in   that  p.irt  fuftainfd,    the   fum   i:f 

JJ^faid  WiUinn  Freeman   deceafcd,  which  twenty -tuo  founds.      The  objsiJllon    wa^, 

iuiVdcbt  was  tvitnU p^undT^  to  be  paid  by  That  the  award  was  for  the  benefit  of  one 

^' en  years  then' part  10' the   Md    Roo'ert  party  only. — But    th^    Court    rtloUcd, 

f'timan^  and  now  due  to  hJ'rh^im  hreeman^  that  the  award  is  as  well  of  ilic  one  part  li 

>>  hi?  father;  which  debt    the  faid  John  the  other  ;  for  the  one  receives  money,  and 

^^;^m/<,  pr^  If^r.a  conJiJerat.  proniifed   to  the  other  is  difcharged  of  his  debt  and  tf 

rtf  toiiw  tM&ifyriam,  as  upon  good  proof  his  pro.inifc  to  pay  it.     See  8.  Co.  98, 

A  Secoxi> 


a86  MichatelniaS  ^cmi,  9.  Jac.  i.    In  tt.  iti 

BAipoott        A  Second  ExcIeption  was  taken,  Bccaufe  tbe  arbitrament 

FRB^MAit.    ^^  ^^'^^  ^"^^  *  ^^^^  *^'^  ''^  controvcrfy,  which  Ift  at  the  time  of 
the  arbitrament  made,  which  was  after  thi  fubmiffion ;  and  it  is 
l^^d^   *^ot  fhewn  in  the  arbitrament,  nor  pleaded  to  be  in  controverfy  at 


beprtfiimed  to  ^^  ^™^  of  the  fubmiffion  ;  and  then  the  arbitrament  is  not  good. 
U  wichio  the  — 5<^/  n9n  allocatur ;  for  it  flull  be  intended  to  be  in  controvcrfy, 
terms  of  the  as  well  at  the  time  of  the  fubmiflion  as  at  the  time  of  the  arbitra- 
fubmiffioiw  ment  made,  unlefs  the  contrary  be  (hewn.  Wherefore,  for  die 
i1.R0U.Ab.s57v  matter  in  law,  notwitliftanding  thefe  exceptions,  the  judgment 
S.'co!^!^,  osV  "^^  affirnacd.  ^A  ao.  Hen.  6.  pi.  18.  19.  Hen.  6.  6.  tsf  36. 
1icoa1.Dig.3S5,  7-  ^^^*  6.  pi.  40.  22.  Hen.  6t  p/.  39.  39.  Hen.  6.  pL  .  4.  Hen.  6* 
jS6:  M  17*      12.  Hen.  7.    pi.  14,  15.      8.  £dw.  4.   ^/.   I*      X^jtj^.  5* 

'a.Ter.Rep.64^  £Jw.  4.  ^/.  108. 


Case  2.     Villicrs,  Sheriff  of  the  County  of  Lciceftcr,  aiainfi  Haftings* 

Hilary  Term,  7.  Jac.  i.     RoUz-jS, 

fcb^folr'?!^-"  F)EBT  upon  an  obligation  of  one  hundred  pounds.  The  con- 
Jw/iMi  on^*  dition  was,   "  If  George  Row  appeared  in  tlie  common  pleas, 

bond  given  to  •  "  ^  die  Pafcba  in  quindecem  diebus  ad  rcfpondendum  ThoMuE  Ai-L£:7 
Iheriff,  Ugood,  «*  in  placito  debiti^  quod  tuncy  He. 

eondidon  he  to  The  defendant  demands  oyer  of  the  obligation  and  condition ; 
anfwerin  a  plea  which  being  entered  in  hac  verba^  he  pleaded  the  ftatute  of 
ofdOitgmtraliy.  ^j.  Hen.  6.  c.  lo.  and  that  upon  a  capias  out  of  the  commcM  pleas 
F.N.B.t5i-b.  to  take  the  faid  George  Row  ad  rcfpondendum  Thomje  Allen  in 
yiowd.  67,  ^'^'  placito  debit!  of  three  hundred  and  twenty  pounds,  by  virtue  of  the 
^^'L«>n  ^sT  ^^^^  ^"^  ^^^  ^'^  George  Row  was  arrefted  and  imprifoncd  until 
s'avil^Si.^  *  ^  entered  into  the  faid  bond  ;  fo  it  was  not  made  according  to 
Cro.Eli2.776.  the  ftatute,  and  therefore  void. 

tso.  '  It  was  thereupon  demurred  ;  and  moved,  tliat  this  bond  is  noC 

2.  jone$,  46.     warranted  by  the  ftatute. 

^.  Vent.is8!  FiRsT,  Becaufe  it  is  not  mentioned  that  he  fhould  appear i7</ 
Fort.  367.  370.  rcfpondendum  fn  placito  debitt  \  nor  is  it  according  to  the  writ,  ad  red* 
Strt.  1155.  dendum  ei  three  hundred  and  twenty  pounds;  for  in  dcbito  ge- 
CowT^'f  ^S*^**  nerally  is  uncertain,  becaufe  it  may  be  in  an  annuity,  or  rationabiH 
l)ouigl.  665'.  bonorum^  or,  &c.:  alfo,  the  fum  ought  to  be  ftiewn  according  to*  the 
j.Ter,iUp.24e.  writ,  that  die  party  may  have  cognizaiice  to  what  purpofe  he  is  to 
anfwer. 

Sednon  allocatur :  for  die  ftatute  is  intended  only  to  reprefs  ex- 
tortions and  frauds  in  fheriff^,  artd  doth  not  prelcribc  any  ftrift 
form  of  the  bond ;  but  it  ought  to  be  made  to  him  only  by  the 
name  of  his  office^  and  ought  to  exprefs  the  day  and  place  of  his 
appearance :  and  thefe  circumftances  being  obferved,  although  it 
be  variant  in  other  circumftinces,  it  is  not  material ;  but  being  for 
the  flierifF*8  profit,  in  oppreflion  of  the  people,  the  bond  itfelf  is 
made  void  by  the  faid  ftatute.     Fide  3.  Mary,  Dyer  119.     23.  ESz, 

A  S£co^'0 


Michaelmas  Term,  9:  jac;  t;    In  B.  R.  aSjf 

A  Secowd  Exception,  Becaufe  the  obligation  is  for  a  hundred  P^^'o^t  to  tf* 
pounds,  being  for  an  appearance  only ;  whereas  it  hath  been  ad-  l^^f^^^^^ 
judged,  that  an  obligation  of  forty  pounds  for  an  appearance  i^  rak« bail  for*i^ 
fumcient,  and  Ibali  excufe  him  in  an  afiion  upon  the  cafe  fot  f«f-  pearance  in  my 
fcring  one  to  efcapt,  being  before  takeo  upon  a  mean  proccfs ;  f«<n  be  pioafiM. 
and  therefore  the  taking  of  a  greater  bond  is  extcttious,  and  void  ,,  Mod.  i«. 
within  the  ftatute ;  for  if  he  Ihould  havtf  fiKh  liberty,  he  may  Saik.  496. 
t2ke  bond  of  a  thoufand  pounds,  and  fa  opprefs  tlie  people.  ^^^^  53* 

Sed  non- allocatur  \  for  the  ilatute  doth  not  rcftrain  him  to  any  4S1. 
fam  or  any  fureties  ;  for  he  may  take  one  or  two  or  more  furc* 
ties,  according  to  bis  difcretion ;  and  when  it  is  only  for  the 
appearance  ot  the  party,  he  may  take  what  fum  he  pleafe  to 
force  the  party  to  appeatr ;  ai>d  although  it  hath  been  adjudged,^ 
that  the  taking  of  a  bond  of  forty  pounds  is  fufficient  to  excufe 
him  for  an  efcape,  becaufe  by  the  ftatute  he  is  inforced  to  let  hin> 
to  bail,  yet  noH  fequitur  ^hzx  he  fliould  be  reftrained  from  taking 
a  bond  of  a  greater  fiim  {a).  Wherefore  it  was  adjudged  for  the 
plaintiif. 

{*)  Alt  by  13.  Ctr.  i.  c.  ».  bail  for     be  not  partlcubrly  dprcHbd*.     See  alft> 
appearance  (hall  not  be  bound  in  a  penalty      12.  Oeo.  i.  c.  2> 
abow  foriy  pounds,  if  the  caufe  of  a^ioD  ^ 

Somerfall  agmft  Thomas  Barncby.  txs*  $. 

Trimtj  Turm,  g.  Jac,  i.    R»ll 

ASSUMPSIT.  Whereas  communication  wasbet^?^ixrthc  plain-  ^  pro»«ifcbF 
^  tiff  and  defendant  for  and  concerning  credit  to  be  obtained  '^'  ^^  ^^'*  '^' 
and  given  foir  aarles  Fox  ;  that  the  dcfeiKlant,  in  confideration  of  l7,7Jf^'''^;[,^7^ 
the  premifes,  and  in  confideration  that   the   plaintiff  would   be  he  niauM  bt 
obliged  for  the  faid  Charles  in  fuch  fums  of  money  and  to  Arch  bound  for  a» 
p«Ffons  as  tlie  faid  Charles  fhould  dciire  of  the  plaintifF,  aiTunicd,  ^""'^'^r  to  an^ 
Aat  he  would  difchargc  and  favc  liarmlefs  th«  plaintiff  of  anxi ''^ ^^^  "'I'"'* 
€onccming  all  fuch  fums  of  mnney  raid  all  fuch  debtj;  as  hcflrould  Ln'an-i^,!^^ 
b^^mc  bound  to  atiy  perfon  in,  as  furcty  for  his  fold  fon  ;  and  :»%Mr\i\  ^,  uicr 
^fcdgcth  in  fad,  that  he.  At  the  requeft  of  his  fon,   14.  Nov<tj/fer,  ^^^^^^f^  and 
«fuch  a  place,  became  obli^Jcd,  as  furctv  for  the  faid  Charlrs^  for  P^y'"^"*  °»  * 
bis  debt  to  one  Rc3ert  Clerk,  in  two  hundred  and  forty  pounds,  ^J"^^^^«^^« 
^ith  condition  for  the  delivery  of  twenty  foders  of  lead  upon. 
Ac  twentieth  day  of  Afay  following,  tlic  which  twenty  foders  of^^^l;^\[^ 
kad,  noF  any  part  thereof,  the  faid  Charles  did  not  deliver  j  where-  6^0.  V^.  *^* 
fipon  the  bond  was  forfeited,  and  he  compelled  to  pay  the  laid 
^0  hundred  and  forty  pouiids  for  the  debt  of  the  faid  Charles  to 
^c  bid  Rotere  Clerk. 

The  defendant  pleaded  non  ctffumpflt ;  and  found  againft  him  to 
wdamages'of  rwo  hundred  and  lifty  pounds. 

And  it  was  now  moved  in  arreft  of  judgment.  First,  Becaufe  if  ^^  *  ^"^  ^' 
»  allcdged  that  he  was  obliged  at  the  requelt  of  the  faid  iow,  and  ^'"Z  °"k"^ 
^oth  not  fhew  the  day  nor  the  place  wlierc  the  fon  requefted—  X^^tV.  ST 
'^^^i non  allocatur  ;  for  it  is  intended,  and  ihall  be  referred  to  tlw?  intemkdtohw^ 
«y  aiid  place  tlfat  he  was  bound.  .        bctn  roa<fe  m 

the-tioieiM 
ftece  the  bond  wm  gftvcn,— ^nce,  185..     Poft.  345. 

Secondly, 


i88  Michaelmas  Tcrni,  9.  Jac.  i.     tnfe.  ^^ 

A  premtfe  td  fECOND  tY,  It  IS  alledgcd,  that  he  was  obliged  with  a  conSitlon 
*«m  aSTuch  ^^  deliver  twenty  fodcrs  of  lead  ;  fo  he  is  not  obliged  for  any 
kmiis  mnddtUn  ^^t  of  the  fon,  but  for  a  collateral  matter,  which  is  not  within 
M  A.  (houJd  that  promife,  no  more  than  if  he  had  been  obliged  to  aflure  lands 
become  bottml  of  his  father's. — Sed  non  allocatur ;  for  this  Bond  to  deliver  a  com- 
abijS'for dl?  modity  of  lead,  is  as  wcfll  a  debt,  as  if  he  had  been  obliged  to  de- 
livery of  jtw^/i,  liver  money* 

kn»itadiiyg«         ThirdlT,  It  IS  alledgcd,  thkt  he  <?ntetcd  into  a  bond  with  the 
hM  for  deli-    fon  to  deliver  lead;  but  it  is  riot  exprcrfled  to  whom  the  lead  fhould 
theddl  ^"^^miu  ^  ^^li^cred. — S'eJ non  allocatur ;  for  it  (hall  be  intended  to  be  to 
be^inteoded  to  ^^^  ^^  whom  the  Boiid  was  made; 
faave  been  CO  the  obfiget. 

Onjtffumft/ii  on  Fourthly,  Becaufcl  it  Is  riot  alledged  that  he  gava  notice 
a  condtcional  jUnto  the  defendadt  of  that  bond,  nor  rcqucfted  him  to  fave  him 
promifc,  notice  harmlefs  from  it ;  and  the  defendant  is  a  Itranger  thereto,  iiid  doth 
h  noTnSIry!  "^^  know  in  what  bonds  the  plaintiff  rs  obliged  with  his  faid  fon } 
Ante,  xoi.  '  ^^d  being  a  future  thing  to  be  entered  into  by  the  plaintiff,  the 
Poft.  »97.        defendant,   being  a  ftranger,  ought  to  have  notice  thereof  from 

I.Leon.  X05.    ^^^"^ '  ^^^  ^^  ^^  ^^^  ^^^^^  ^°  ^^^^  ^'"^  harraleft  from  bonds  for- 

a.  Com.  Dig.    merly  entered  into,  it  hid  been  otherwife  ;  for  there  by  interid- 

463.  ment  the  defendant  had  as  well  cognizance  of  ihehi  as  the  plain- 

n'^T^fig'^*'  tiff. — Sed  non  allocatur ;  for  THE  Court  faid  it  was  all  one,  and 
DoQgi.  689.      ^j^^^  j^^  ^^  j^jg  p^^jj  Q^g}^^  jQ  j^j^g  notice  thereof. 

Jn  an  aaion  by  FiFTHLY,  ^ecaufe  it  is  not  alledged  that  he  was  compelled  t6 
arurety,heneed  pay  two  hundred  and  fc5rty  j)OUnds />rr  dcbitam  legis  formaniy  nor 
not  aUedge  that  doth  IheW  how. — Sed  non  allocatur  ;  for  it  is  not  material  t<5  be 
JdlTd*trp™y     *^^"-     Wherefore  it  was  adjudged  for  the  plaintiff; 

firdtbitam  /*ffif/#r«wiJl.— Poft.  433.  684.     5.  C6.  24.     x,  Tcntt  Rcp.  i^•  599. 

Cai«  4.  Tampion  ngdlnjl  Newfon  and  Bridget  his  Wife; 

Tn  an  attlon  ASSUMPSIT  upon  a  promlfe  of  the  wife  dum  folafuh.  The 
igainft  huAand -^  plea  wis  entered,    **  Et  pradiefus  JohAnnes    Newson  et 

%nd  wife.  Kntk    ,,   t^  * 1  .     ,   /•       i       -^       .    •    •       •  c-*.         .    -.  .-    t^ 


283-  moved  in  arreft  of  judgment,  That  al  plei  of  a  wife  without  die 

Port.  530,  hufblnd  is  no  plea  at  all ;  and  an  iffue  beiog  joined  and  tried 
"Pel?.  2x9. 110.  thereupon  is  idle,  and  not  aided  by  any  of  the  ftatiites  of  Jeofails. 
Hob^^e*'^'  —And  ALL  THE  CduRT  wis  of  thlt  opiilion  ;  whereupon  a  re«» 
B.R.H.iox.  pleader  was  awarded, 

Andr.227.     x.Burr.  297. 

Cam  5.  Burton  againji  Eyre. 

Anaaionon/^  l^RROR  of  a  judgment  in  thd  coninioii  plcaSi,  in  an  aAion  oft 
r"L'i!ff*S''"th^  ^^^  ^^  againft  ^urton^  (heriff  of  the  county  of  Lancajier,  for 
efcapcof  apcr- ^^^erihg  one  Afdrk  Pf^oodr  off  to  cfcape  out  of  execution;  ahd 
Ion  arrefted  on  fhews  how  he  had  broiight  a  writ  of  debt  of  a  hundred  pouilds  iii 
a  ffMOMf/Mi  la-  the  comnlon  pleas  againft  the  faid  Mttrk^znd  recovered  there  againft 
ij/^toacounty  hin^.  ^^j  ^f^^^  ^  capiat  ad  fatisfaciendum^  and  a  non  ejl  inventus 
l>a  cine.  thereupon  returned,  and  a  t^atum  that  he  concealed  himfelf  irt  the 

2.  Bold.  321.  ^ 

a.  Inft.  382.      x.Ro!l.  Ab.  99;  Ldt.7t.  t23.  T29.     March.  1.     3.  Lev.  46.    s.  Let.  159.    9tra.87jw 

^Gi.  1089.    I.  WiiT;  255.     ii  Fcete  WiUiamsi  687*    a.  Term  Rep-  y 

(■©unty 
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bounty  of  Lancaftcr^  a  writ  was  awarded  to  the  chancellor  of  the  Burtom 
county  palatine  of  Lancajler^  that  he  ftiould  command  the  IhcriiF  f«"^">* 
to  take  the  faid  Mark  ad  fathfaciendum^  l^c.  ita  5«3^the  faid  chan- 
cellor fhould  have  him,  &c.  \  and  that  the  chancellor  commanded 
the  lhcrifF(a)j  that  he  Ihotild  take  the  faid  Marky  ita  ^uod  tliG  flic- 
riiF  Ihould  have  him  coram  Juflitian  &c.  ;  and  that  the  defendant, 
being  IhcrifF,  did  thereupon  arreft  him,  and  had  him  in  execution, 
and  at  Derby  permitted  him  to  go  at  large,  &c.  per  quod  aSlh^  l^c. 
The  defendant  pleaded  not  guilty;  and  found  againft  him,  and  judg- 
ment accordingly ;  and  thereupon  error  now  brought  and  affignedi 

First,  That  an  a£lion  upon  the  cafe  lies  not  for  tliis  efcape, 
but  he  ought  to  have  brought  debt. — Sed  non  allocatur  ;  for  it  is  at 
his  clcftion  to  bring  eitlier  one  or  the  other. 

Secondly,  The  writ  direaed  by  the  chancellor  to  the  lheriff^|J*J|^*^»°n|^f 
was  hot  warranted  by  the  writ  direfted  to  him,  for-it  varies  from  (her!ff^canoot 
the  commands  for  it  ought  to  have  been,  that  the  fherifF  (hould  lakc  •dvantajd 
have  the  body  before  the  chancellor,  ita  quod  he  fhould  have  him  of.  any  error 
before  tlie  Jufticesj  &c.  and  the  warrant  is,  that  the  IherifF  him- *"  ^^'^  P*"**^^^*- 
felf  Ihould  have  him  before  the  Jufticcs,  &c.  which  ought  not  to  ^"**^'  ^'  *'°^' 
be;  for  he  is  not  any  officer  to  the  court  of  common  pleas. — SedCoviptt^  63. 
non  allocatur  ;  for  although  there  be  error  in  the  procefs,  the  fheriiF 
cannot  take  advantage  thereof;  but,  having  fufFeied  him  to  efcape^ 
he  is  refponfibk  to  the  party. 

Thirdly,  Becaufe  the  declaration  was,  in  reciting  the  writ,  in  an  aaion  for 
"  That  whereas  he  hath  brought  a  writ  of  debt  againft  A^ark  »"  efcape,  tht 
"  fFoodroJi,  and  recovered,  &c."  and  fhews  all  the  matter  o^  thcf,"];![\""jj,. 
efcape,  &c.  and  then  it  is,  as  the  ufual  courfc  in  the  common  j.f,tr  r^uai  of 
picas  is,    "  unde  queritur  cuod  cum   he   brought   a   writ  of  debt  the  writ  in  th^ 
"  againft  the  faid  Afark  Jroodroffe^  (sfr."   and  he  doth  not  fay,  ^»^*  ^utritur^  it 
I*  the  forcfaid  Marky  fe^r."  fo  it  may  be  a  ftrangcr,  and  therefore  "^^  matcrui. 
it  is  not  good.— And  Williams  was  of  that  opinion  ;  but  after-  2.  Vem.  197. 
wards,  upon  conference  with  the  prothonotaries,  and  view  of  di- 
vers precedents  in  the  Book  of  Entries,  in  the  title,  "Actions 
*!t}poN  TH£  Case,"  tliat  it  is  the  common  courfe  inactions 
upon  the  cafe,  after  recital  of  the  writ  in  the  unde  queritur ^  to  ht^ 
^ndenovOy  and  not  to  hy  pr^di^.  bfc.  all  the  Court  held 
that  both  courfes  are  well  enough  :  wherefore  the  firft  judgment 
was  affirmed. 

(•)  See  5.G«o.  i.  ci/*   Barnes,  406.   a.  Bar.  K.  B.  318. 337.    i.  Cromp.  Prac.  13. 

William  Bird  fenior,  and  WilliamBird  junior,  againftOvmi.     Cai »  6. 

pRROR  of  a  judgment  in  trefpafs  in  the  common  pleas,  Be-  An  entire  Judg- 

caufe  they  appeared  by  attorney,  whereas  IVilliam  Bird  junior  *"*"*  n^^^ 
was  an  infant,  and  ought  to  appear  by  his  guardian.  JTrfed**" owlf 

Upon  this  error  afligned,  it  was  demurred :  Becaufe  it  was  al-  J^™  ***  •**  '"• 
kdged,  that  although  it  were  caufc  to  rcverfc  a  judgment  againft  j^redbyl«V. 
3^  infant,  yet  it  was  good  enough  againft  him  ot  full  age,  and  he  nr^.inrtcad  of 
Ihould  not  take  any  advantage  of  the  nonage  of  his  companion,  zuannan. 

*  .  Ante,  274. 

foft.  joj.^-!.  itoU,  Abr.  776.    I.  Keb.  940.     t.  Vent,  i oa.    2.  Saund.  1x3.    i.  Mod.  296.     3.  Mo^. 
^'    S>}AqA,%c^.    Allcni74,    Style, lai.  iist  406.    Show.  176.    Cro.  Car.  471. 

<^^o.;ac,  U  But 


^9^'  Micbaelmas  Term,  9.  Jac^  i.    In  B,  R. 

Bird  fiut  it  ^is  moved  on  the  bfehalf  of  the  plaintiffs  in  the  writ 

oVmI.       ^^  ^^^?^'  ^^^^^  ^^^^  judgment  being  entire  for  damaces  againft 

both,  it  (hall  not  be  rcv6f:ed  for  one  only,  but  for  both ;  and 

i.Salk  93.205.  therefore  was  vouched,  that  in  an  ej eft ment  in  C*(y?fr  this  ver)' 

Ld*klyro^6*o^'^^*"^'  error  was  brought  by  two  for  the  nonage  of  one,  and  tli'e 

a.  Term  Rep.   '"^'^  g^^cn  for  the  revcrfal  thereof. 

'^'-  But  THE  Court  faid,  they  did  not  remember  any  fuch  rule 

given,  and  that  they  would  well  advife  thereof,  ao.  Edw.  ^pL  7. 
28.  Hen.  6.  pi.  9.    19.  Alj:  8. 

\ 
Ca»e  7.  Browne  agahiji  Jerves- 

I'nnity  Term,  8.  Jac.  \,    Roll  i88o. 
AdevifcofW/r  'TRESPASS.    Upon  a  fpecial  vcrdift  the  cafe  was,  Th^X  miliam 
and  his'hdrs^  -Broifw,  being  fcifed  in  fee  of  lands  in  Rectdvei'^  Edington^^nA 

and  jf  he  die  Ham^  holden  in  foccage,  having  iffue  a  fon,  John  Browne^  and  two 
without  iffue,  daughters,  and  having  a  brotiier,  Roger  Brozvne,  who  had  iflue 
adevifeoff^  three  fons,  viz,  Henry y  MattheiVy  and  PFilliam,  devifetli  all  his 
beuf*  toB  AND  lands  to  John  his  fon,  and  his  heirs;  znd  if  he  die  without  iffuey  he 
tilbttanTxQ^c,  devifcth  his  lands  in  Reculvcr  to  Matthew^  his  nephew,  in  fee: 
conveys  aw      **  ITEM,  1  devifc  my  lands  in  Ham  to  Henry  my  nephew,  in  fee ;" 

^d^'^tTnL-  And  the  queftion  was,  Whether  that  were  a  good  devifc  to 
mediate  eiUte  Henry  Browne^  by  way  of  remainder,  after  tlie  death  of  John  with- 
to  C,  out  ilTuc ;  or  an  immediate  devife  to  Henry ^  and  a  countermand  of 

Port.  4x6. 427.  the  devifc  to  John  as  to  thofe  lands  ?  for  John  devifed  thofe  lands 
^^  '  and  died  without  ilfue  ;  and  between  the  devifee  and  Henry  was  the 

Cro.  E]i2.  525.  And  IT  WAS  RESOLVED,  that  it  was  a  limitation  by  way  of  rc- 
3.  Uv.  70.  xnainder  to  Henry^  and  no  countermand  ;  for  tlic  words,  **  item, 
tSm'^ioK  "  ^  ^<^v5^'^'  &c."  Ihall  be  conftrucd,  that  if  John  die  witliout  iffue, 
505. 568.  ■  then  the  land  (hould  remain  as  the  devife  was  made  to  Matthew  \ 
Cowp.  234.410.  and  the  firft  limitation  to  John  is,  as  to  him  and  his  heirs  of  his 
*33-  body,  and  no  fee  ;  and  fo  all  the  claufes  of  the  will  ftand  toge- 

^08*^*  i^^      ^^^^ '  wherefore  it  was  adjudged  accordingly. 
3.  Term  lUp.  $4.  143. 

Cases.  Ells  againjl  Clark. 

Trinity  Term,  9.  Jac,  I,    Roll  2^^.        • 

"  ^inijuagefi.  "TVEBT  upon  an  obligation  ;  and  declares,  ^od  concejfit  fe  te- 
mil  lihrit;'  in  a  1-^  „^;  ifi  quinquagiuta  libris.  I'he  defendant  demands  ityer  of  the 
bond,  (hall  be  \^^A  which  was  entered  in  hac  verba:  **Noverint,  l^e.  tc 
mtended  to  •     #•  <       •         •  /*    •    y*i    *     >i 

mean  *^  fifty  ^^^h  ^^'  '«  quinquagejtmis  libns  ; 

fwndt:'  j^j^^j  fQj.  ^jijs  variance  he  demurred  in  law  ;  for  it  was  objefted, 

fo^T'  '^^'  *^^'  ^^^^^  ^^^^^®  ^oxA%  in  a  bond  have  a  conftruffioh  that  lie  obliged 
Port.  309.  355,  himfelf  m  fiftieth  pounds,  and  wot  fifty  pounds, 
338. 603.  607.        ggj  ^^„  allocatur;  for  **  quinquagejjimis^*  and  **  quinquaginta^*  in 
2.Roii.Ab.T46.  ^  bond  fliall  be  conftrued  to  be  all  of  one  fenfe,  and  the  intent  of 
Yclv  °  6*^r     the  parties  was  fo :  wherefore  it  was  adjudged  ifor  the  plaintiff. 

206/  CroCar.  147.  2.  Jones,  58.  HT3b.*75.  119.  Y;Biit.422.  Salk. 46s*  a«>Mr^4».  S^Mw*. 
X54. 287.  281.     12,  Mod.  1^3.    Ld.  Raym,  335.     y  Ba««  Abr#  69^ 

Wkrfcry 


Mitkaeimas  Tetm,  9.  jac.  i.     In  B.  R;  agt 

Warley  againji  Purley.  Ca$k9. 

t^EBT  upoii  a  leifc  for  years  made  by  fVilUayri  Ffarley ;  and  The  party  who 
^  counts^  that  afterwards^  viz,  the  ilthof^^/Vf  j.Jaci.  /fV/.  claims  by  bar- 
ti^m  fVarlcy  by  indenture  bargained  and  fold  that  land  to  him  In  !!!  ^'^1!*^^ 

r  .    -'j       J  >».yr  ./•  •  ikT  I-  fv  mult  IhCW  li| 

rce»  qua  indent ur a  pojtea  infra  Jex  menfesy  viz,  J,  Isovemons^  j.Jac,  i.  ^^j^  ^^^^^  i^ 
/i//>  ^r^/Vo  modo  irrotnlata  juxta  formdm  ftatuth      The  defendant  was  inrolled* 
leaded  non  debet  ;  and  found  againft  him.  S.CYel^.iij. 

And  it  was  now  moved  in  arreft  of  judgment^  That  the  decld-  ^'^®"»  '?• 
ration  was  not  good,  becaufe  it  was  not  Ihewn  in  what  court  it  j*Sj[J^J,"j'j 
was  inrollcd. ,  Moor,  576.  ' 

And  for  that  c?iufc  THE  wkoi^fe  Court  held  if  to  be  ill;  fot '•^^^•/^• 
k  ought  to  appear,  that  the  Court  may  know  whether  it  be  duly  u.Raymft ji. 
inrolled  ;  as  alfo  that  the  party  againft  whom  it  is  pleaded  might 
have  cognizance  in  what  place  tx>  learch  for  it,  otherwife  thcfearch 
will  be  infinite  ;  and  to  fay  that  it  is  juxta formam  ftatuti^  will  not 
help  it  J  wherefore  it  was  adjudged  for  the  defendant; 

See  27.  Hehi  8.  c.  i6.  and  to.  AnQ4  c.  18.  U  3. 

Foxhall  and  Sands  againft  Corderoy*  Casi  io« 

Trinity  Term,  9*  Jac.  I.    Roll ^y 9. 

tAEBT  for  ninety-one  pounds  twelve  Ihillings  and  eight -pence,  ^.  jf  ,  bon<l 

upon  i  bill  obligatory,  dated  i.  Afay^  8.  Jac.  i. /^/^/f/rz/um  acknowledge 
1.  November  following.     The  defendant  demands  oyer  of  the  bill,  ^^^^1  «*"«  «o 
which  is  entered  i«  Arf'r  wrAtf  ;  "Beit  known,   that  1  ^^'^^^^^  ^^^^  ^^^lior 
"  Corderoy  do  acknowledge  myfelf  to  owe  and  to  be  indebted  to  ^^^  himfdf  w 
"  John  Foxhall  and  fVilliam  Sands  in  the  fum  of  ninety-one  pounds  pay  k  to  one  of 
**  tivclve  Ihillings  and  eight-pence,  to  be  paid  the  firft  of  November  them,  whether 
•*  following,  for  which  payment  to  be  made  I  bind  myfelf  to  ^^*  P*'^'^"  . 
•*  John  Foxhall  in  one  hundred  pounds  :  dated,  &c/*     It  was  IJ.'^^norh? 
thereupon  demurred  :    and  the  queftion  was.  Whether  Foxhall 
ought  to  bring  the  aftion  for  the  one  hundred  pounds,  or  both  YeW.  177, 
of  them  for  the  ninety-one  pounds  twelve  Ihillings  and  ^"ght- Vem.' !?'^** 
pence  ?— £/  adjournatur4  2.  icib.  Su 

^.  Mpd«  iiS.    lA.  Raym.  1043.    S»ttc«  &59« 

PUrifie  againft  Gryme.  Ca*»  h. 

Hilary prm,  S.  Jac.  I.  Roll ^yy 
TRESPASS;  for  that  the  defendant  four  aflies  of  the  plaintiff  V/P^^lJ*^- 
*    at  Shaldefdon,  in  a  place  called-  Cave-Clofe,  cut  down,  took,  and  fc^am  to  a  " 
carried  away.  icflee  who  by  % 

The  defendant  faith,  S^od  aai^  non,  becaufe,  long  time  before  j^^^^^*  !^^^^ 
the  plaintiff  had  any  thing  to  do,  &c.  in  the  place  where,  &c.  on^  t^take  ti^lfor 
John  Purifie  was  feifed  in  iec  of  the  dofe  in  which,  &c.  andfirebotc,  tiw 
3.  Aprils  21.  Eliz.  by  indenture  of  the  fame  date,  demifed  to  Je^  leafe  muft  \sm 
romeC^bet  and  others  the  laid  clofe,  inter  alia^  excepting  the  wood  J*"^- 
and  underwood  thereupon  growing,  habendum  for  the  life  of  one  poftt'^lt.  -,-. 
Ami  Furifie ;  and  further  covenanted  with  them,  quod  licitum  foret  360. 

^  Lit.  226«  a.     JO.  Co.  9s.  a.  94*      i.  Roll.  Rep.  ao.      Hab.  233.     Salk.  497.    1.  Lfon.  30^* 
Cro.  SUs.  1^3.  ttfoorj  885.    Plowd.  148. 

\}  %  for  / 


t^z 


Pvtiri« 

again/i 
Gkyme. 

4.  Bac  Abr. 

JIZ. 


Covenant  to 
take  eitovers 
good  without 
the  word 
**  grani,*^ 

To  juftify  U- 
kinj^  wood,  the 
ufe  for  which  it 
was  uken  mud 
be  (hewn. 
Poft.301.— Co. 


•  Michaelmas  Term,  9.  Jac.  i.    laB.R. 

for  the  faid  leffces  and  their  afligns  to  take  upon  the  premifes  nc- 
ceflary  iircbote  and  houlebote,  &c.  to  be  expended  upon  the  pre- 
mifes, or  for  reparation  of  the  premifes  ;  that  the  faid  John  Purifie 
died,  and  the  faid  ^«//,  furviving  him,  took  to  hu(baiid  one  John 
Harecourt ;  that  the  idAdlcrome  Corbet  and  the  other  leflecs  afligned 
over  their  eftate  to  the  faid  Ann ;  that  the  defendant,  as  their  fer- 
vant,  took  the  faidr  four  afhes  for  neceflhry  cartbote,  ploughbote, 
and  bote,  to  be  expended  upon  the  premifes  ;  and  avers  the 

Jife  of  the  faid  Ann. 

It  was  thereupon  demurred  : 

First,  Bccaufe  he  juftifies  by  force  of  a  covenant  in  an  in-* 
denture,  and  doth  not  (hew  the  indenture,  it  being  a  thing  which 
cannot  be  granted  without  deed.  —  But  it  was  thereunto  anfwered  by 
Yelverton,  /ir  the  defendant^  tliat  in  regard  the  defendant  doth 
not  claim  title  thereto  but  only  as  a  fervant,  nor  any  intcrcft  therein, 
and  it  doth  not  appear  thatthe  plaintiff  hath  any  title  to  thofe  trees 
or  land  by  any  matter  (hewn  iji  the  pleading,  therefore  the  plea  is 
good  againft  him  without  fliewing  the  deed  of  covenant. — But  all 
THE  Court  held  the  plea  to  be  ill ;  for  the  fervant  juftifying  un- 
der the  interefl:  of  his  matter,  and  meddling  with  the  title,  ought 
to  fhew  the  deed  ;  for  it  is  the  fubftance  of  the  title,  and  without 
Ihewing  it  he  cannot  juftify  ;  and  it  is  folly  to  juftify  under  one 
who  either  could  not,  or  would  not,  Ihew  the  deed  ;  and  the  not 
fhewing  thereof  is  matter  of  fubftance,  and  not  of  form  only  (c). 
Vide  Hen.  6.  pi.  42.    14.  Hen.  8.  pL  4-21.  Edw.  4.  pLy^. 

Secondly,  It  was  moved.  That  tliis  covenant,  being  withQut 
the  word  **  grant,"  is  not  fufHcient  to  juftify  the  taking  ;  but  it  is 
caufe  of  aftion,  if  it  be  denied. — But  the  Court  feemed  to  in- 
cline, that  it  was  well  enough,  being  by  tlic  fame  deed  of  leafe,  if 
it  had  been  well  pleaded. 

.  Thirdly,  It  was  moved.  That  the  plea  was  not  gpod,  becaufe 
it  was  not  (hewn  that  the  matter  expended  them  for  thofc  pur- 
pofes. — And  the  whole  Court  was  of  that  opinion. — Fidg 
21.  Hen,  6.  pL  46.    12.  Edw.  4.  pL  8. 

Lit.  536. 

But  for  the  firft  caufe  principally  tlie  plea  was  holden  to  be  ill ; 
and  adjudged  for  the  plaintiff. 

(a)  By  16.  and  17.  Car.  i*  c.  S.  after 
verdifl  no  jadgment  (hall  be  flayed  or  re- 
vcrfcd  for  want  of  allcdging  the  bringing 
into  court  any  deed  mentioned  in  the 
pleadings  $  and  by  4.  and  5.  Ann,  c.  i6« 


no  exception  fhail  be  taken  for  not  al. 
ledging  the  bringing  into  court  any  bond, 
indenture,  or  other  deed,  unlefs  (hewn  for 
tauib  of  demurrer. 


Ca9£  II. 


Lilburne  againji  Heron. 


A  f»r;#  0/  right  r^RROR,  to  reverfe  a  judgment  in  a  wtit  of  right  of  lands  in 

Durbmm,  U  re-  The  writ  is,  "  ^tia  dominus  remtjit  nobis  curiam  fuam.^*  The 
thcTud' M^he^'*  ^^^^"^^^^^  appeared  and  imparled,  and  after  divers  days  of  im- 
notwithftandlng  tbe  entry  of  the  bilhop,  '*  nmifit  curiam  fuam.^'^^S,  C  Yelv.  sx  i.  S.  C.  x.  BoUL  159. 
^foor,  76»,       F.  H,  B.  3.    3.*'B1.  Com.  195.    App.  No.  104.    See  Luk«  v.  Harris»  1.  Bl.  Rep.  1261. 

parlance 
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parlance  the  tenant  made  default,  and  thereupon  judgment  final    LittvKvz 
was  given  in  Durham.     Error  was  now  brought ;  aitd  it  was  af-      ^H'^]^ 
iigned, 

First,  Becaufc  tlie  writ  fuppofeth,  qNcd  domlnus  nobis  remlfit 
curiam  fuam  \  whereas  a  writ  of  right  ought  to  be  returnable  coram 
yujiitiar.  de  communi  banco^  and  not  coram  Jiiftiliar.  ttinerant.  hi  Dur- 
ham,— Scd  non  allocatur  \  for  it  is  the  ufual  courfe  for  all  writs  of 
right  in  Durham  to  have  that  claufe,  and  yet  to  have  the  wnt  re- 
turnable before  the  Judges  there  by  commiflion.  No  recovery  can 
be  in  the  coranxon  pleas  of  lands  fn  Durham,  9,  Hen,  7.  pL  12. 
I.  Edw.  4.  fL  10.  •  ' 

Secondly,  That  final  judgment  was  given  upon  a  default  after  ^u,  whether 
imparlante,  where  it  ought  to  have  been  only  'kfetit  cape,  as  it  \sfi'*^ir-'<^g^^f 
where  a  tenant  makes  a  default  after  ifluc  joined  ;  for  no  final  |Jj'*^*^|V'^'^^^^^^^^^ 
judgment  fhall  be  thereupon  after  iffue  joined  and  tried.     But  it  ^^^,  awarded, 
was  thereto  anfwcred,  that  true  it  is,  after  plea  pleaded  and  iffue  upon  a  default 
joined,   or  demurrer,  and  day  given  over,  if  the  defendant  make  after Imparianct 
default,  no  final  judgment  (hall  be  given,   but  the  petit  cape  Ihall  '^  j*^"*'*^  °^ 
be  awarded  ;  but  a  default  after  imparlance,   and  before  a  plea"^^' 
pleaded,  is  quaji  a  departure  in  defpite  of  the  Court ;  and  there-  ^°'  ^''''  355- «• 
fore  judgment  final  (hall  there  be  given,— Vide  5.  Co,  85.  Penrlns  ^^Z'r^'J^'  ' 
Cafe.     %b.Hen.  8.   pi.  8.     28.  Hen.  8.     Dyer,  24.      12.  Edw.  2.  S-sJ-'-^^-^iW* 
"  Judgment^^   234.      19.  Edvi\  2.    ibid.  238.      39.  Hen.  6.    pi.  16. 
12.  £dw.  4.  pi.  21.   12.  Hen.  7.  />/.  IQ.     13.  Hen.  4.  *^  Judgment'* 
24.5.    33.  Edw.  3.    ibid.  262.    in  what  cafes  a  petit  cape  (hall  be 
only  awarded;  in  what  cafes  a  feifin  of  the  lands  ftxall  be  only 
awarded,  which  is  but  a  common  judgment ;  and  where  judgment 
Ihall  be  that  the  demandant  Ihall  hold  it  in  perpetuum^  which  is  a 
final  judgment. — Note,  To  this  point ^he  Court  did  not  give 
any  rcfolution,  but  feemed  to  incline  that  a  final  judgnient  fliould 
not  be  given,  unlefs  upon  a  departure  in  defpite  of  thp  Court, 
which  is  upon  a  default  the  fame  Term  after  imparlance :  but  , 

where  day  is  given  to  another  Term,  or  to  another  time  certain, 
and  then  the  tenant  makes  default,  it  fhall  b?  otherwife.  But 
iliereto  th5  Court  gave  no  rcfolution. 

But  for  the  other  matter  which  was  not  afligned  for  error,  wjk.  a  writ  of  rigM 
For  that  the  writ  bore  tejie  20.  February y  6.  Jac.  and  the  declara-  cannot  be  main- 
tion  of  the  ^y^/f^j  was   allcdged  in  the  time  of  ki\\^x\  Elizabeth ^^^^^^^^^ 
of  the  feifin  of  the  demandant  himfelf;  and  hy  the  flatutc  <>f-(i,^*dt«^^^^^^ 
32.  Hen,  8.  c.  8.  of  limitations  {a)y  a  WTit  of  right  of  his  own  feu,  unWiit" 
Jc'ifin  cannot  be  but  within  thirty  years  before  the  writ  brought,  be  n.ewn  that 
and  this  feifin  may  be  before  that  time;  therefore  the  writ  is  ill,  the «^/#e/ have 
and  for  that  caufe  the  judgment  thereupon  given  is  erroneous:  ^"Z**^^;* 
•^wherefore  for  this  caufe  chiefly  the  judgment  was  rcvcrfed.  re'aVi'bcVore^thi 

writ  brooght.— Term  Rep.  C.  B.  x.    4..  Reeves'  Hift.  £»  L.  167.  467.     |.  Bi,  C9GQ*.\§^^ 

(«)  Sec  I.  Mary,  ft.  1.  c.  5.. 


U  3  liCgat* 


m 
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Case  t}* 

^Jptmf»fii  lies 
k^ainft  an  exc 
^utor  on  the 
proaiire  of  lits 
tcltitor  ro  pay 
a  mare  d«bt ; 
and  it  is  not 
nece0jrytoaver 
th.it  lie  has 
a/Tets ;  for  the 
defrnd.'tnt  in*y 
plead  it  in  dif- 
cha.ge. 
Polh  4C4. 

Huttoo.  27. 
Cro.  tliz.  59. 

9.  Co  86.  b, 

10.  Co,  77.  a. 
i.RoU.Abr.  14. 
Plowd.  182. 

1 .  Com.  Dig. 
»42. 

Vaugh.  Toi. 
Cowp.  189. 


Plowd.  182.  b. 
9.  Co.  87.  a. 
PoO.  404. 


t).  Co.  99.  b. 
Amc,  Z73. 
(Jro.  illz.  59. 


Legate  againjl  Pinchion  and  Others. 

TERROR,  in  the  exchccjuer-chamhcr,  of  a  judgnicnt  in  the  king*^ 
-^  bench.  The  cafe  was,  Sir  Edward  Pinchion  and  Sir  Richard 
IV^on^  executors  of  Rofe  Pinchion,  brought  an  a£tion  on  the  cafe 
againft  John  Legate,  executor  of  fflliiam  Legate,  of  a  proraife  of 
the  tcftator  ;  for  that  the  teftator  of  tlie  plaintifF,  anno  34.  £Iiz. 
was  indebted  two  hundred  pounds,  in  confidcration  whereof  the 
defendant's  teftator  affumcd  to  pay  it  on  rcqueft,  and  that  neither 
the  tcftator  in  his  life,  nor  the  executor  after  his  death,  licet  fapius 
rcqiiifiti,  had  paid. 

The  defendant  pleaded  non  ajfampjit ;  which  was  found  againft 
him,  and  damages  aiTcfled  to  two  hundred  and  iixty  pounds  ;  and 
tliereupon  tlie  plaintifF  had  judgment. 

Error  was  affigncd.  First,  That  this  aftion  lies  not  againft 
an  executor ;  for  he  is  not  chargeable  upon  a  promife  of  his  tef- 
utcr.  Secondly,  That  the  averment  in  the  declaration,  that 
he  had  affets  to  pay  all  debts,  and  not  averrinc  that  he  had  a£cti 
to  pay  legacies,  and  fufficient  to  fatisfy  and  difcharge  that  proraife, 
is  not  good ;  for  fo  is  the  cafe  of  Norwood  v.  Read. 

This  cafe  being  opened  before  Coke,  Chief  Jufiice  of  the  com- 
mon pleas,  Warberton  and  Foster,  Jufticjcs  of  the  fame  court, 
Tanfield,  Skigg,  Altham,  and  Bromley,  Barons  of  the  cx- 
che<]uer,  without  hearing  any  argument,  they  refolvcd  to  affirm 
the  judgment ;  for  thi§  debt  rifxng  upon  a  loan  and  promife  of  the 
tcftator  to  pay,  which  being  a  promife  for  the  payment  of  a  mere 
debt,  and  not  to  do  any  collateral  aft,  and  the  teuator  himfelf,  by 
reafon  of  this  promife,  could  not  have  gaged  his  law,  therefore 
the  executor  is  chargeable  in  this  aftion.  And  although  there  be 
hot^ny  averment  that  he  hacl  cilJets  to  pay  debts,  it  is  not  material, 
for  that  Ihould  come  on  the  defendant's  part  to  fhew  ;  for  if  he 
had  not  ajpts^  having  pleaded  non  ajjumfjit,  he  hath  loft  by  that 
advantage  :  wherefore  the  judgment  was  affirmed. — Coke,  €h\tf 

^^ujlice,  willed  the  ftudents  to  obferve,  that  this  is  now  adjudged 
y  all  the  Judges  and  Barons  of  all  the  courts. 


Case  14* 


If  the  writ  in 
trover  l>e  for 
403  bn(})&h, 
and  the  deda- 
rati'on  only  for 
40  buflielH,  it  Is 
a  fatal  variance, 
although  the 
writ  of  enquiry 
correfponded 
with  the  bli. 
Ante,  128.  277. 


Cleydon  againft  Taylor. 

In  the  Exchequer 'Cbambetm 

P'RROR  of  a  judgment  in  the  king's  bench  ;  For  that  the  bfll 
•*-^  111  an  aftion  upon  trover  was  of  four  hundred  buihels  of  pip-, 
pins ;  the  declaration  was  forty  bufhels ;  and  judgment  being 
given  upon  nihil  di:it,  the  writ  of  enquiry  of  damages  recites  tlic 
trover  and  converfion  of  four  hundred  buihels  ;  and  thereupon  da- 
mages found  to  fprty  pounds,  and  judgment  accordingly. 

Error  was  aftigned,  Becaufe  the  writ  of  enquiry  of  damages  va- 
ried from  the  declaration  upon  the  record,  there  being  riiore  in  the 
writ  than  in  the  record  upon  which  the  judgment  was  entered. 


Cro.  Eliz.  308*    Cowp.  178.  766.    Doug*.  666. 


The 
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^.Thc  defendant  hereupon  allcdged  diminution,  and  procured  the  ^j^'T^®** 
bill  upon  the  file  to  be  certified;  a^d  then  pleaded  in  nullo  eft  rr-  xfy'^n, 
ratwn. 

The  Justices  and  Baeoks  all  held,  that  it  is  error;  for  the  TennRep.c.B. 
hill  doth  not  warrant  the  declaration  ;  and  the  judgment  ought  *^^'      » 
to  be  warranted  by  the  declaration  on  the  record  ;  and  if  it  be  va-  ^1^^ 
riaut  from  it,  it  is  error,   And  they  faid  that  it  could  not  be  amend-- 
cd,  for  it  is  the  record  to  which  the  party  was  to  plead  :  wherefore 
rule  was  given  for  rcverfal  of  the  judgment,  but  afterward  ftayed 
upon  a  funnife  that  tlie  record  itfelf  was  tQifcertiiied, 

Anthony  Floyer's  Cafe,  Cai»i5, 

In  the  Court  of^Wardim 

A  NTHONY  FLOYER  and  ANN  his  wife,  being  fcifed  in  fee  An  inftnt  fhill 
•**'  of  the  manor  of  Burfton  in  right  of  Jnn^  holden  of  the  king  not  <>«  *n  ward 
by  knight's-fervice  in  caphe^  in  36.  JJ/iz,  levied  a  fine  with  a  re-  ^^\  [*""^!f  ^^'^'^ 
inainder  to  them  and  to  the  heirs  of  the  body  of  Anthony^  re-  J^JwrmotSrb* 
luainder  to  the  right  heirs  of  Anthony :  afterwards,  2.  Jac.  they  inheriunce. 
levied  a  fine  of  that  manor,  fur  conufance  de  dr^it  come  ceo.  isfc.  to  «  ^     , 
the  nfc  of  thcmfelves  for  their  lives,  remainder  to  Anthony  their  Moor,  ,77. 
firft  fon  in  tail,  remainder  to  other  of  their  fons,  remainder  to  the  Djer^z^jl 
ri^ht  heirs  of  Anthony:  afterward  Anthony  the  father  died ;  Ann  the  Co.  Lit.  78. 
wife  furvived,  Anthony  the  fon  being  within  age;  *'*''"'  *'5- 

Hob*  5 1. 

And  the  queftion  was,  Whether  he  fhould  be  in  ward  for  his  f.L«»«Si.  89^ 
land  or  body  ? 

Resolved  by  the  two  Chief  Juft ices  and  Chief  Baron,  that  he 
fliould  not ;  becaufe  the  ellate  limited  to  the  wife  is  her  ancient 
cftate,  which  Ihe  had  by  the  firft  fine,  whkh  was  extrifted  out  of* 
her  own  inheritance  ;  wherefore,  during  her  life,  there  is  not  any 
wardihip  for  tlie  third  part  of  the  land  or  bodv ;  for  the  hufband 
was  not  fole  feifed  at  the  time  of  the  feconcl  conveyance  made^ 
fo  out  of  the  intent  of  the  ftatute  and  words  of  ^2.  Hen.  8.  c,  j. 

By  32.  Hen.  t.   c.  i.   f.  4.  tenants  by  the  fame.     But  by  I2.  Car.2.  c.  24.  all 

knjght*t-fenrice  were  authorised  to  alienate  wardfliips,  &c.  are  abollfhed,  and  all  te« 

two  paru  of  their  lands,  Sec,  at  their  will  nures  by  knight*s«fervice,  with  their  fruU« 

and  pleafure,  faving  and  referving  to  the  and  confequcnces,  taken  away  and  turti^ 

}fini  the  ^ardOiip,  Sfc,  of  a  ch|i\l  partjol  into  (ree  and  cominoQ  forng^. 


V4  Hihry 
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9.  Jac.  I.     In'^the  King's  Bench. 
Sir  Thomas  Fleming,  Knt.  Chief  Juftict. 
Sir  Chriftophcr  Yelverton,  KnU     1 
Sir  David  Williams,  Knt.  r     Jujh'ccs. 


Sir  John  Croke,  Knt. 

Sir  Henry  Hobart,  Knt.  j^ttorney  GeneraL 

Sir  Francis  Bacon,  Kfit.  Solicitor  GeneraL 


C/ai  I. 


John  Royley's  Cafe. 

A  man's  fon  T  OHN  ROYLEY  was  indiacd  of  the  murder  pf  one  IfVlkm 
having  bctn  I    Derman. 

boy,  the^^thcr  Upon  his  trial  a  fpecial  vcrdift  was  found  before  Justice 

goes  a  ihilc  to  Dan^el,  which  Was  removed  hither  by  Certiorari ;  whereupon  the 
find  him,  and  cafe  was  found  to  b<*,  That  fVilUam  Reyley,  fon  of  the  faid  John 
l!r'*'(!f  hU  ^fy^^y*  fighting  with  the  faid  John  Derman  in  the  field,  and  the 
fonTquar^l,  ^^'^  John  Derman  beating  him  fo  as  his  nofe  bled,  he  thereupon 
ftsikcs  the  boy  went  to  his  father,  telling  and  complaining  to  him  of  that  battery: 
with  a  little  whereupon  he  inftantly  went  into  the  field,  being  a  mile  diftancc, 
cudgci,of whidi  and,  finding  him,  called  him  villain  and  other  opprobrious  terms, 
^D^upcf  D*""*'  *^^  ftruck  him  witlx  a  little  cudgel  (a),  of  which  ftroke  he  aftcF- 
maiiflaut^hcer  ward  died  :  and  whether  that  were  murder  or  only  manilaughtcr, 
only.  they  doubted,  and  prayed  the  difcretion,  &c. 

S.C.Godb.182.  And  AI.L  THE  Court  refolved,  that  it  was  but  manflaughtcr; 
^^•^*'"- '3»-  for  lie  going  upon  the  complaint  of  his  fon,  not  having  any  1114- 
^^^jgjij/'g;  lice  before,,  and  in  that  anger  beating  him,  of  which  ftroke  he 
1.  Kale,  453.  '  ^icd,  the  law  fhall  adjudge  it  to  be  upon  that  fudden  occafion  and 
Ld.Raym.144.  ilirring  of  blood,  being  alfo  provoked  at  the  fight  of  his  fon*s 
149S.  blood,  that  he  made  that  aifault,  and  will  not  prefume  it  to  be 

^  s't^r*^^*2  upon  any  former  maiice,  unlcfs  it  be  found.  And  although  tlw 
S.nac.Abr.667.  ^Jiftancc  of  the  place  where  his  fon  complained  was  a  mile,  it  is 
J.  Hawk.  p.  c.  not  material,  being  all  upon  one  pailion.  So  if  one  hear  that  his 
124, 115.  brother,  or  coufin,  or.fcrvant,  is  fighting  upon  a  fudden  occafion, 

Fortcr,  64.  254,  3p,j  Yit  go  to  the  place  where  they  are  fighting  (altliough  a  mile 
5!  Purr.  2799.  °^  morediftant),  and  finding  the  adverfary,  fight  with  him  and 
Cowp.  S30.  '  kill  him,  it  is  not  murder,  but  manflaughter.     Wherefore  it  was 

adjudged  that  it  was  not  murder;  and  being  before  the  gener4 

pardon,  was  difcharged  thereby. 

(a)  See  Godb.  1S2.    Ld.  Ray.  1498.    FoAer.  295. 


Cask  2. 


Bacon  againji  Gyrling. 


kirtclcH.fc  ^  TRF.SPAS6.  Upon  demurrer  it  was  refolvdd,  where  leffce  for 
^A\Ar\  cxc  p-  1^^^  makes  a  leafe  for  years,  excepting  the  wood,  underwood, 

ton  of  tree ,  is  f^nd  trees  growing  upon  the  land,  that  it  is  a  good  exception,  al- 
po^d  ;  bui  it  a  though  hc  hath  not  any  intereft  in  them  but  as  leflce,  becaufc  he 
Im'nhL^tcrm  ''^"^^'^s  always  tenant,  and  is  chargeable  in  wafte ;  wherefore,  to 
wi'thVdi  a^Ji""  prevent  it,  he  may  make  the  exception.  But  if  leflce  for  yca5 
exception,  It  15  aflign  over  his  term  with  fuch  an  exception,  it  is  a  mid  cx- 
void.  ccption. 

5.  Co.  12.  b.      Cio.  £117.  T^. 

Dawkcs 
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Dawkes  againji  Pilfield. 


Case    3. 


T7RR0R  of  a  judgment  in  the  king's  bench  in  trefpars.    The  !«  "•(/>^'''»  tSe 
^  error  afligned  was,  Bccaufc  the  plaintiff  in  his  <leclaration  P^J'^f  j^^ 
counts  to  his  damage  of  forty  pounds :  and  the  jury  find  damages  iamaget  e^ 
to  forty  pounds,  and  £or  cofls  twenty  (hillings,  which  was  in- laid  in  the  de« 
creafed  by  the  Court  tp  five  pound3  more;  fo  the  damages  and  claratiop,  bjir 
cofts  affeiled  by  the  jury  are  more  than  the  plaintiff  counts,  which  fordamagcs-wrf 
ought  not  to  be,  as  13.  Hen.  7.  fU  16.  is.  .  cover  more  tB« 

But  they  Ai,L  resolved,  that  it  was  not  any  error;  for  it  might  |*'^' 
depend  fo  long  in  fuit,  or  otherwife,  tliat  there  might  be  great  rea-    "     ^' 
fon  the  plaintiif  fhould  recover  more  for  cofts  and  damages  than  10^.  cot^ny^ 
he  firft  counted  ;  but  for  damages  only,  tlwy  may  not  extend  to  xrBui(i.  49' 
more  than  what  the  plaintiff  himfelf  had  declared  ;  and  denied  the  2.  Com.  Dig. 
Year-book  aforelaid  to  be  law.    Wherefore  the  judgment  was  ^^-- 

a.  Bl.  Rep,  ijox.    x.  Term  Rep.  71,    a.  Tcr^  Rep.  116.  38!* 

Barwicke  and  Turner  agalnft  Gybfon.  cas»4. 

^/«  the  Exchequer  Chamber. 

pOVEN  ANT,  For  that  the  defendant  covenanted  by  indenture  Adeciaration  on 
^  with  them  i  Whereas  the  king  had  granted  the  office  of  aul-  ^^"^^^^ 
Hagcor  of  ali  dr^p^ry  to  xS\^Duke  of  Lenox  f  who  had  made  the  plain-  t^,^of  In** 
tiffs  his  deputies  f©r  feven  years   through  all  places  within  the  office,  providei 
county  of  E/px^  except  Cokhejier ;  that  the  defendant  covenanted  «*^c  pUintiff 
with  them,  whereas  the  faid  duke  had  made  a  deputation  of  that  of-  """^^^^  f  ^^^ 
fice  in  Colchejlir  for  two  years  to  ont  Evcrden^  that  at  the  end  of  ttie  r"m%iledrLir 
two  years  he  would  procure  to  them  a  deputation  for  feven  years,  he  was  altuayt 
in  the    fame   manner  as  Everden  had  it,   proviso,    that  they  ^««^  to  gfvc 
upon  the  njaking  thereof  fhould  give  fecurity  for  the  payment  of'*'*'  Security,  b 
one  hundred  pounds  per  annum  rent  for  it,  and  performance  of  co-  "®^'^"'' 
venants :  and  they  alledged  InfaSfo^  that  they  were  always  ready  to  ^°"^  ^^ 
give  fecurity  for  the  rent,  and  that  the  defendant  had  not  pro- 
cured the  deputation. 

The  defendant  thereupon  demurred- — After  argument  the  de- 
claratioD  was  adjudged  good  ;  and,  upon  a  writ  of  enquiry  of  da- 
mages, damages  being  aircffed  to  live  hundred  pounds,  judgment 
was  giveA  accordingly. 

Awrit  of  error  was  thereupon  brought  in  the  exchequer  chamber. 

The  FIRST  error  afligned  was,  Becaufe  they  do  not  alledge^"'*"*^.^ 
performance  of  the  promife,  but  only  a  readinefs  to  have  given  fe-  2"  *  '^T*?  2 
cunty. — Sed  non  allocatur ;  for  they  need  not  give  fecurity  until  it  lies  on  the 
deputation  made ;  and  the  non-performance  of  tlie  promife  ought  defendant  to 
to  come  on  the  other  part.  <hew  non-por- 

fonnancc.    Cowp.  125. 

SEcoNDav,  Becaufe  it  is  not  fhcwn,  that  they  required  a  depu-  in  an  aaionca 
tation  to  be  made,  and  the  quality  how  the  other  was  made ;  nor  ■  <^°^«"*«*J  «• 
in  fail,  that  there  was  any  deputation  made  to  Everden.— Sed  non  Pution  to  «i 

cffice  in  the  fame  mamiM-  at  another  was  deputed,  the  defendant  is  popped  to  fay  there  was  no  depoti* 

tiof),  and  the  manner  of  the  former  depuutioa  need  not  be  (hewn.  ,  Ante,  288.     Poft.  jyi, 

allocatur ; 


*98  Hilary  Term,  9.  Jac.  i.     In  B.  R. 

BAjLwicKEsnd  allocatur  ;  for  the  covenants  mention  that  there  was  a  deputation  ; 
TwRNE*  j^i^j  jjg  jg  cftopped  to  fay  the  contrary,  and  at  his  peril  ought  to 
g^^H.iL  procure  fuch  a  one  to  the  plaintiffs  as  the  other  was; , and  it  lies 
not  m  their  nptice  how  and  in  what  manner  the  other  was  ;  and 
that  the  defendant  ought  to  procure  it  immediately  after  two  years 
expired,-  that  the  plaintiffs  might  not  iofe  the  profits  thereof  aftci: 
they  were  due. 

^iHTbc^offi-  Thirdly,  Becaufc  they  {hewed  not  the  breach  according  to 
picntly  allcdged,  the  ufual  form,  et  Jic  non  tenuit  conveationem  in  hoc^  iffc. — SeJ  nan 
it  nef:A  not  coa-  allocatur  ;  for  there  being  a  breach  thereof  fufficiently  alledged, 
eiodc,ri>  won  they  need  not  make  a  repetition  ;  and  when  the  fubftancc  is  al- 
umuitM^.  ledged,  the  purfuing  of  the  ufual  courft?  is^  not  mat^riaL  Whcri^ 
^^•^^3"-  fprc  the  judgment  was  affirme4- 


Eafttr 


Eafter  Term,  •* 

lO.  Jac.  I.   In  the  King's  Bench. 
,S/r  Thomas  Fleming,  Knt.  Chief  ^ujiice^ 

Sir  Chriftopher  Yclverton,  Knt.^ 

^ir  David  WiUfams,  Knt.  I  yuftlces. 

Sir  John  Croke,  Knt.  J 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  Francis  Bacon,  Knt.  Solicitor  General. 


Browning  againji  Fuller.  Caw  i* 

ERROR  of  a  judgment  in  the  common  picas,    Tbeerror  ApWi«iffn». 
afligned  was,  That  in  affumpftt  brought  as  executor,  al-*"**'  """^ 
though  he  (hews  hirafelt"  to  be  executor  to  him  to  whom  t^^^^H^^ 
the  promile  was  made,  yet  he  laith  not  iejtamentum  hic  in  curia  pre-  ^jti,  ^frff^n. 
latum.     The  defendant  pleaded  non  ajjump/it  \  and  found  againft  Fo(t«409.4si« 
him,  and  judgment  accordingly. — Andi  this,  being  afligned  for  error,  Cro.  Eiii.  551* 
was  held  to  be  matter  of  fubuancc,  and  not  of  form  only ;  and  ^f^-  4-  •■ 
yvas  therefore  revcrfcd.  *•"'• 

Now  by  ]  6.  and  17.  Car.  2.  c.  S.,  after     into  court  of  letters  teftamentary,  or  letters 
yerdia,  no  judgment  (hall  be  (layed  or  re-     of  admini/lratioa.  $ce  alfo  4.  Ann,  c»  i6. 
yerfed  for 'default  of  aUc^eation  of  tlie  brinstng 

Rice  againji  Harvefton.  Ca«gt, 

*P  JEGTMENT.    The  plaintiff  declares  of  a  leafe  made  by  John  |„  ejeament.  m 

£<^//-  «  the  defendant 

The  defendant  pleads,  that  the  land  is  copyhold  land,  parcel  <>^blli^*ih\*utatir 

the  manor  of  5.  tkc.  whereof  the  king  was  and  is  feifed  i  who  by  nf^y  4^^ 

ills  fleward  fuch  a  day  granted  the  fame  to  him  in  fee,  to  hold  at  prior  graMt, 

win  according  to  the  cuftqm  of  the  manor,  by  virtue  whereof  he  ^'thont  traver. 

ivas  admitted,  entered,  and  was  feifed  ;  and  fo  luftifies.  flngthegrantaU 

ledged  by  tbe 

The  plaintiff  replies,  that  long  before  the  king  had  any  thing  in  ^^^^^^ 
the  manor,  queen  £/;2/7^r/^  was  feifed  thereof  in  f(jc,  in  right  of  ?j^*^^''^*"*» 
the  crown  ;  and  by  her  fteward,  at  fuch  a  court,  granted  the  land  owwl^iiV. 
in  qucftion  by  copy  to  him  in  fee,  to  hold  at  will  according  to,  6.  Co.  »4** 
the  cuftom  of  the  manor,  who  was  admitted  and  entered.  Cro.  Car.  314. 

Upon  this  replication  the  defendant  demurred,  fuppofin^  that  cro!  Elii.  650. 
the  plaintiff  ought  to  have  traverfed  the  grant  alledged  by  him  in  1.  Bum.  i. 
his  bar.  ^  2.  Vent.  m. 

Lut.  1558. 

The  Court  held  it  to  bc^  a  good  replication  ;  for  the  plaintiff  «•  w^W"-  »S3» 
hath  confefltd  and  avoided  the  defendant's  title  by  a  former  copy  ^\  ' 
granted  by  queen  Elizabeth ;  and  fo  needed  not  to  traverfc  the  '  ^*  *^'* 
grant  to  the  defendant.    Fide  6.  C9.  Hillier*s  Cafe^  24. 

Smith 


3^  Eaftcr  Term,  lo.  Jac.  \.    In  B.  R. 

Casf  3.  '  Smith  againft  Flynt. 

Word,  impiit.  A  CTION  FOR  WORDS  :  "  Thou  haft  harboured  and  re- 
ins  an  offence  '*  cervcd  thy  fon  into  thy  houfc,  knowing  before  that  he  was 

made  felony  by  *«  a  feitiiiiary  prieft.*'*— The  Court  held  the  words  to  be  fcanda- 
f^bic*'^*  ^'^^  lous  and  aftionaWe,  becaufe  that  ofFence  is  made  felony  by  the 
joMs,  6S.        ^7'  ^^^^'  ^-  ^-    -^^^  judgment  was  gi- » i  for  the  plaintiff! 

I^tch.   z,       I.  BuJlt.  i8i*     2.  Vent»265. , 

Tynan  againft  Bridges. 

^"*'  Trinity  Term,  8.  7«f.  I.    Roll  1222. 

A  ftUafs  of  all  TAEBT  upon  an  obligation  conditioned  for  performing  an  award 
dem;inds  will  ^^  made  by  arbitrators  by  them  chofen  ;  who  upon  the  twenty - 
luht'^^^'j^^^x  fo^Jth  of  yl/^rrA  awarded,  that  the  defendant  Ihould  pay  to  the 
the  time  it  was  Plaintiff"  at  Afichaelmas  next  following  twenty  pounds  ;  for  non-. 
made)  but        payment  whereof  tlie  aftion  was  brought. 

irfuchl're.*'  The  defendant  pleaded  the  plaintiff's  relcafc  of  all  aftions  and 
kafe  will  dif-*   demands  made  to  him  the  tenth  of  JpriL      ^ 

h^b^nJ^'  ^'  ^^^  ^^^^  queftion  was^  Whether  bv  this  releafc  thus  made,  the 
^i)e  iiu  autt^"  paynicnt  of  the  twenty  pounds  by  tne  defendant  to  the  plaintiff 
tirards.  awarded  as  aforefaid,  be  abfolutely  gone  and  releafcd  ? 

^*»  '^'^  And  THE  WHOLE  CouiiT  conceivcd  that  the  releafc  was  not  any 

°  '*  ^'         bar  to  the  plaintiff's  a£lion.     A  difference  was  taken  by  Wii^- 


^'^•^**^'*'4*  LiAMs,  ^//^/V^,  where  an  obligation  is  entered  for  payment  of 

Co.  Lit.  201.     '^o^cy  at  a  day  to  come  :  there  it  is  a  debt  and  dutv  prcfcntly, 

Cro.  Eliz.  60*6.  and  may  be  difcharged  by  fuch  a  releafc  before  the  day  of  pay- 


s.  Roll.  Abr.  ment ;  but  it  is  not  fo  in  cafe  of  an  annuity,  rent,  or  in  an  action 

4^^-  of  debt  for  non-performance  of  an  award  made  for  payment  of 

x.Mod'tJi  nion^T  at  a  day  to  come.     But  no  judgment  was  given  in  this 

3.' Lev. '274.*  cafe  (fl). 

IJbow.  150. 

|.  Mod.  277.    Salk.  575.   578. 

(«;  In  the  rtport  of  this  cafe,  Telv.  21 5.  the  day  of  payment  j  but  they  agreed  to 

it  is  Oated,  that  juHgment  was  given  by  the  the  diiVind^ion,  that  if    performance  Kad 

whole  Court  a^aind  the  plaintiff  j  for  al*  ^depended  upon  a  condition  precedent,  »t 

tkcugh  the  money  awarded  to  he  paid  was  could  not  hsive  been  rcleafed  until  after  the 

not  founded  on  any  precedent  debt  or  €on-  continecncy  had  happened  \  for  until  then 

t^afi  between  the  panics,  yet  it  was  a  dt-  no  demand  or  duty  would  have  arifen.T- 

mand  or  duty^  which   the   plaintiff  might  See  Lord  Nott.  M^.    Co.  Lit,   %^\.  h. 

have  difpoftd  of  hy  his  will,  fee,  although  4.  Bac.  Abr.  2S6, 
it  could  not  be  recovered  by  a^ion,  before 

^*'*  ^'  Humphry  againft  Damion, 

Or.  a  icafc  for    j  ESSEE  for  vcars,  rendering  rent  at  Aftcbaelmas  and  Lady-day% 


years,  with  a   J^  upon  condition  of  re-entry  for  default  of  payment,   is  ouflcd 

claufc  of  re-  ^  "^      -  ...     .    ^    y 

entry  on  non- 


*^''"  ^  ^^  ^^^    by  a  ftranger.     The  difTe'fin  continues  till  the'  day  of  payment ; 
payment  of  rent,  the  leflbr  afterwards  demands  the  rent,  and  tlie  leflec  refufed  to- 
cheleffor,  on  dc-  pay  it. 

Bland  and  re-        Whether  the  leffor  may  enter  for  the  condition  broken,  in  rC" 

tjuial,  may  eitner  -■'-         ...  ..  —  .^. 

enter  or 

although  the  ^„j  jj  ^3s  1j^.jj  by  THE  wHOLi;  CouRT,  that  the  leflbr  ipay 
b^riuangw  ^^^^^  ^^^^^  ^P^"  ^^^  land  for  the  condition  broken,  or  he  may  (if 
Ante,  275.  Co.  Lit.'46.  Cro.  Eliz,  xo.  Salk.  299.  Holt,  199.  Ld,  R»y.  171.  See  the  cafe  of 
Xatpn  V.  Jacyies,  Dougl.  455.  461. 


diitraiD,  gard  the  condition  was  fufpended  by  the  diffeilin  ? 


Eafter  Term,  lo,  Jac.  i.    In  B.  R.  ^        3P» 

he  will)  diftrain  for  the  rent ;  for  the  land  leafed  fhall  be  fubjeft  Humphrt 

to  thofe  lawful  remedies  which  the  leflbr  provides  for  the  recovery  ^gainft 

of  his  rent  or  poffellion,  into  whofe  hands  foever  the  land  comes  :  ^'^  »'««*'' 
and  it  is  nbt  the  aft  of  a  ftranger  that  can  deprive  the  leffor  of  the 
advantage  of    that  condition  which  he  annexed  to  the  leiTee's 
eflate  when  he  parted  with  the  poiTellion  of  his  land. 

Lady  Montague's  Cafe.  .  Cai»  ^^ 

LADY  MONTAGUE  profccuted  for  the  forfeiture  of  a  copy-  '^  »  copyholder 
hold  of  a  manor  oi  Lord  Montague  her  late  hulband,  done  in  ^^^Var"!^"^ 
his  lifetime,  beiug  partof  her  jointure.  The  cafe  v/as,That  thecopy-^^  di  Jnmom 
holder  made  a  kale  of  his  freehold  lands  for  ten  vears  ;  and,  to  annum  for  ttn 
avoid  a  forfeiture,  made  a  leafe  for  a  year  only  of  his  copyhold,  y^"^  »« «»  a 
according  to  the  cuftom  ;  and  covenants  with  the  kflee,  that  he  ^^^^^^^  ^  *^ 
fliall  enjoy  the  copyhold  lands  de  anno  in  annum  during  the  ten  warrantcd"by 
years  (for  which  he  had  twenty  pounds  in  hand  paid  him)  ;  and  cuttoxn. 
tliat  if  he  did  put  him  out  alter  one  year,  or  at  tlie  end  of  any  Ante,  %^%, 
one  of  the  years,  then  the  twenty  pounds  (which  he  had  ftill  before-  ^^^:  3o8- 
hand)  fhould  be  accounted   for  the  rent  of  the  laft  half  year.  Co.  Lit.  53.  H. 
—And  it  was  held  by  the  Court,  if  a  copyholder  make  a  leafe  ^^^'  n*''*J^* 
for  a  year;  warranted  by  the  cuftom  of  the  manor,  et  Jlc  de  anno  in  '*    ^  ' 
annum  during  ten  years,  tliis  is  clearly  a  good  leafe  for  ten  years,  i.  Bu!ft.  215. 
and  will  make  a  forfeiture.  Cro.  Car.  233. 

%.  Mod.  Si.     3.  Bac.  Abr.  404.    Gilbert's  Ten.  isj.     i.  Term  Rep.  705. 

But  here  in  this  cafe  the  copyhold  land  is  not  demifed  to  hold  But  a  leafe  hy 
for  a  year,  et  Jlc  de  anno  in  annum  for  ten  years,  but  only  for  a  year,'*  copyholder 
according  to  the  cuftom,  and  a  covenant  for  the  holdmg  it  for  a  ^®'^*>**^'  "^'^^^ 
longer  time  at  tlie  will  of  the  leflbr.  ^n^TeX 

for  ten  years,  is  not  a  forfeiture.     Ante,  292.     i.  Roll.  Abr.  S48.     3.  Bulft.  152.     2.  Mod.    81. 
1.  Bulft.  190.     ».  Com.  Dig.  522.     3.  Bac.  Abr.  405.    ' 

Yet  admitting  that  tliis  were  ^  leafe  for  ten  years,  and  fo  a>n-  A  revcrfioner 
fcquently  a  forfeiture,  yet  the  lady  cannot  take  advantage  thereof;  cannot  take  ad- 
for  if  a  copyholder  make  a  leafe  of  his  copyhold  land  contrary  to  !*"'fS®  °^  * 
the  cuftom,  and  the  lord  of  the  manor  die  before  his  entryorfeizure  ,,  bJ^^^^  ^ 
for  the  forfeiture,  he  or  they  in  reverfion  or  remainder  fhall  never  Lutw.  802! 
take*  advantage  of  tlie  forfeiture  done  or  committed  before  his  or  «.  Com.  Dig, 
their  time.  5»6. 

f  1,  Mod.  2CO* 

X.SaJk.  1S6. 


Trhuty 


J 


Triiiity  Tefrifij 

Id.  Jac.  !•    In  the  King's  Bencti. 
Sir  Thomas  Fleming,  Knt.  Chief  Jufiia. 

Sir  Chriftopher  Yelverton,  Knt.      1 

Sir  David  Williams,  Knt.  [  Jtifitceu 

Sir  John  Croke,  Knt.  J 

Sir  Henry  Hobart,  Knt.  Attorney  Genetdl. 

Sir  Francis  Bacon,  Knt.  Solicitor  GeneraL 


CAt»  r. 


Anne  Long  againft  King. 

*^  Trinity  Term^  i.Jac.  I.    Roil  I  J* 

Ta  fay  **  A.        A  CTION  for  thcfc  words  of  tlie  plamtifF,  vh.  "  Mrs.  Ma- 

wy»  robbed  of       ZA     i*  sTER  was  robbed  of  forty  pounds,  and  on6  hundred 

p^w,  andif.     X    X   *«  marks  worth  of  plate ;  and  John  Ford  and  Annb 

wbkitlJwHl     "  Long,'*  innuendo  the  plaintiffs  '*  had  it,  and  for  that  they  will  bo 

.  be  banged/»      "  hanged.'* 

»not  aauMi.         ^j^^  defendant  pleaded  not  guilty  ;  and  found  againft  him,  and 

damages  afleffed  to  twenty  pounds.    And  it  was  thereupon  moved 

in  arrcft  of  judgment,  that  an  aftion  lay  not  for  thefe  words  ;  for 

in  faying,  *'  1  he  plaintiff  had  it,"  he  doth  not  Ihew  that  flie 

ftolc  it;  for  Ihe  might  have  it  by  trover  or  emption,  or  otherwifc 

lawfully ;  and  he  doth  not  charge  her  tliat  fhe  ftole  it :  alfo  in 

faying,  "  They  will  be  hanged  for  it,"  it  is  but  his  opinion,  and 

not  a  diredt  laying  of  felony  to  their  charges* 

Upon  the  firft  motion  the  Court  doubted  thereof;  but  being 
afterwards  feverai  times  moved,  upon  the  firft  day  of  this  Term 
THE  Court  refolved,  that  the  aftionlay ;  for  all  the  words  be- 
ing laid  together,  it  fhall  be  intended  that  he  fpake  them  in  the 
worft  fenfe,  viz.  That  the  plaintiff  had  thofe  goods  felonioufly, 
and  was  an  aftor  in  the  robbery  {a)  :  and  it  is  further  aggravated 
and  explained  in  faying,  **  They  will  be  hanged  for  it."  Where- 
fore it  was  adjudged  for  the  plaintiff, — Note,  Afterwards  this 
judgmem  was  rcvcrfed  in  a  writ  of  error  in  the  exchequer- 
chamber,  becaufe  the  words  are  not  aftionable  (^). 

(a)  Now  by  3.  Will,  and  Miry,  c  9.  f.  4.  goods  is  felony.  Ftde  1 .  Hawk.  P.  C.  231. 
and  5.  Ann.  c.  31.  f.  5.  to  receive  ftolcn        {b)  Vide  Poft.  331.  pL  *i. 

^Att  ft.  Mortimer  againft  Petifer. 

On  an  ifluc  on  j^  EPLEVIN,  for  the  taking  of  two  co^'s  in  Buckland-meti  ini 

tbe  cuAom  of  a  \\     -.     , ,      , 
manor,  if  ihfl     ^^Buckland. 

manor  b^  aU  The  defendant  pleaded,  that  Buciland-mead  contams  ten  acrcs^ 
kdged  to  be  whereof  half  an  acre  was  copyhold,  parcel  of  the  manor  o(  Buck^ 
t^ZnuTZ^  ^'^  i'*  Buckiand;  and  that  within  the  manor  is  a  cuftom,  that 
be  aviardcd  to  every  copyholder,  having  any  copvho^ld  land  withm  the  laid  tert 
the  town.  acrcs,  ftiould  have  common  from  fuch  a  day  to  fuch  a  day,  in  all 

Port.  30S.  599.  ^he  refidue  of  the  faid  ten  acres ;  and  ihews  that  he  was  a  copy- 
Holf'asi^^'  holder  of  one  rood  of  meadow  in  the  faid  ten  acrcs ;  and  fo  juftifics. 
e!  Co.*x4.*65.  See  21.  Jac.  i.e.  13.  16.  and  17. Car.  a.  c.  g.  4..  and  5.  Anii,c.  16.  »4-  Cep.».c'^ 
Ml.  Harpavc'8  note  (z.)  Co.  Lit.  123-  P*  "5*  jg-^l^ 


Trinity  Term,  lo.  Jac,  f .    In  C.  S.  jej 

Iflbe  being  thcrcxipon,  and  found  for  the  plaintiiF,  it  was  moYcd  MoitriMt* 
in  arrcft  of  judgment,  that  there  was  a  mif-trial  i  for  the  venire       H^^'fi 
facias  is  de  victnetQ  maneriiy  where  it  ought  to  have  been  de  Buck^     Pitif««. 
tand^  altlioQgh  the  iflue  is  upon  the  cuftom  of  the  manor. 

And  of  th^tt  opinion  was  the  whole  Court  ;  for  the  manor 
being  alledged  to  be  the  manor  of  Buckland  in  Buck/and^  the  ve- 
yilre facias  ought  to  have  been  from  Buckland.  Wherefore  a  venin 
Judas  de  navo  wa;&  awarded. 


Caib  ]• 


In  the  B^cbe^uet  Chamher.- 

King  againji  Marborough  and  Craker* 

Hilary  Term,  8.  Jac,  i.   Roll  ^gi. 

gRJtOR  of  a  judgment  in  the  king's  bench  in  an  ejefimcnt.        tS^ll^Tlf^ 
The  error  affigncd  was,  Becaufc  Graker^  one  of  the  dcfcn-  ©ncof  twode. 
datits,  at  the  time  of  tlie  judgment  was  within  age,  and  appeared  [*Jj|lJ'"'*i,^*  ** 
by  attorney,  where  it  ought  to  have  been  by  his  guardian,  the  *^^^]* 
judgment  being  upon  verdift  :  and  it  was  thereupon  demurred  ;  Antci  aja 
tor  it  was  faid,  that  this  was  not  error,  but  quoad  him  within  age.    i.  Keb.  940. 

But  ALL  THE  Judges  and  Barons  held,  in  regard  the  da-  Cro^Elii.^syi 
magej  and  cofts  are  entire,  that  tlie  judgment- is  rcvcrfablc  for  1.  Mod. 296.  * 
both ;  and  fo  was  reverfed.  i.  Lev.  294. 

Fitzg.  1.    Strange,  7S3. 

Kerfey  againji  Lovet.  c^"  4- 

pRROR  In  the  exchcquer-chamber  of  a  judgment  in  the  king's  ^^^pj^^^f/^j^ 
^  bench  in  an  ejeftment.  tjea3>ent\>e. 

The  error  afligned  was,  Becaufe  the  plaintiff  himfelf,  betwixt  the  *^^^«"  ^^^^^ 
verdift  at  the  niji  prtus  and  the  day  iV»  bancoy  entered,  and  fo  ^^^^^i^u^  dc^iti^t 
abated  the  writ.     It  was  thereupon  demurred  j  and  now  he  would  abate  the  writ, 
not  infift  upon  that  error,  but  moved  Ante,  a6i. 

1.  Lev.  155^ 

Another  error  not  afligned,  Becaufe  the  venire  facias  was  rtnirtfadat. 
returnable  die  Veneris  poflcraff.  Purific, — Sedmn  allocatur ;  for  fo  it 
is  always  intended,  and  fo  are  all  the  precedents.     Wherefore  it 
v^as  affirmed. 

Edward  Miles  a^^ainft  Richard  Prat,  Thomas  Richardfon,      Caw  j. 
and  Nicholas  Babbs. 
.  7.  Jac,  I.    Roll  ^l I. 

T^RESPASS,  for  entering  into  a  houfe  in  Needham  Market^  and  Thes^.-W/n.'S. 
•*"    taking  a  cupboard,  cheft,  and  other  goods.     Nicholas  Babbs  ^'^^'^J!^^ 
pleaded  not  guilty ;  Richard  Prat  pleaded  not  guilty,  except  to  tlie  '^^.IJ't.i'^^lj^ 
entry  into  the  houfe  and  taking  of  the  cupboard  ;  and  as  to  them  iobe  of  **  tml 
he  juftifies,  by  reafon  of  an  extent  upon  a  ftatute,  and  a  liberate  "  liei  rttwd i'^ 
thereupon.     Thomas  Richardfon  pleaded  the  like  plea  ;  and  there-  flthough  the 
upon  was  pleaded  "  nul  tielrecordy'  and  the  defendant  had  day  to  ^^^Jt^^- 
bring  in  record  ufque  crafi.  Pur,  7.  Jac,  i.  and  a  venire  facias  to  B,agei. 
try  the  iffue  returnable  the  fame  day.     At  the  day,  the  defendanjt  Ante,  $6.  »it. 
Poft.  353.— .Cro.  £li2.  339.  412.     II.  Co.  7.  a.     1.  Roll*  Ab.  775.     ]•  L^v.  40.    8.  Mod«  410. 
^t.  137. 139.  «33. 167.     1.  Com.  Dig.  333. 

failed 


J 


Xdw.  MrtBft 

agahft 

Rich.  Prat, 

Tro.  Rich* 

ARDSos,  and 

KiCH*  fiAimi. 


A  jodgment  er- 

rofiOMJS  as  ro 

one  defendant) 

H  tbe  damaj^f s 

are  entire^  is 

b;id  for  the 

whote. 

Strt.  i()6.  7J3, 

S<ile.  i2t. 

Ld.  Ray.  600. 

Doogl.  376. 

730. 

3»  Term  Rep. 

«S4- 


Cask  6. 

On  a  covenant 
thar  H  k  Ind  a 
right  to  let  for 
the  term,  a 
breach  aflTisned 
innerally  that  he 
had  not  a  right 
to  let,  U  good. 
Anrf,  171. 
Port.  512.  370. 
486. 

Co.  Lit.  303 .  b. 
9.  Co.  60. 
Raym.  14,  15. 
Ld.  Ray.  106 • 
z63.  284.  594. 
1416. 

Stra.  20S.  681. 
3.  Mod.  69. 
Cowp.  12$. 


TrLnity  TTctm,  i<x.Jao  i»    Iii  B.  R. 

failed  of  the  record ;  whereupon  it  was  adjudged  agafnft*liir»  a9  t^ 
that,  et  quia  nefatur  qutt  damna^  idio  a  venire  facias  was  awarded, 
tarn  ad  inquirendum  de  execute  fr^ediif.  quam  de  damnis^  Ufc.  rctam* 
able  ^uind.  Pafch.  and  then  the  record  19,  •'  poflea  cantinuaUff  inde 
► "  proceffk  in  placito  pradi^.  jurat,  pojit.  ufq\  ad  in  O^fah.  Michaeh^ 
-**  fc^r.'  mji  priusy  t^c.  and-  then  the  pofiea  was  returned^  aud  tbe 
verdift,  and  one  hundred  pounds  damaged  found ;  and  judgmeat 
accorditigly. 

A  writ  of  error  thereof  brought  and  afligned,  Becaufe  there  was 
not  any  continuance  between  Eq/ier  Term  and  Trinity  Term^  nor 
from  Trinity  Term  to  Michaelmas  Term^  but  that  Term  was  utterly 
omitted  ;  and  there  being  this  difconUnuance,  there  was  a  feilurc 
of  the  record  ;  whereuppn  the  inqueft  is  but  an  office,  which  is  a 
difcontinuance  not  aided  by  the  ilatute  ;  for  that  aids  only  difcon- 
tinuances  after  verdift,  but  not  after  demurrers,  or  failure  of  Ac- 
cord ;  and  although  the  verdift  is  for  part,  yet  the  damages  being 
entire,  it,  being difcon tin iied  in  part,  is  difcontinued  in  the  whole, 
and  not  aided. 

The  Justices  faid  (and  fo  they  were  informed  by  the  clerks), 
that  continuances  may  be  upon  the  plea  roll,  or  upon  the  roll  of 
the  venire  facias  ^hcrinxxe  joined  :  and  if  it  be  upon  any  of  them,  it 
is  well  enough.  But  the  Court  being  certified  that  it  was  not 
upon  any  otthem,  the  judgment  for  ths  caufe  was  reverfed. 

Salman  agairtft  Bridfliaw. 

r^OVENANT.  For  tliat  the  defenc'ant  let  to  him  the  manor  of 
^^  Stanton  in  the  county  of  Lcicefter  for  fix  years  by  indenture; 
and  covenanted,  that  he  had  lawful  right  and  eftate  to  let  it  for 
that  term  ;  and  afligns  for  breach^  that  he  had  not  right  nor 
lawful  eftate  to  let  it,  and  fo  broke  his  faid  covenant. 

The  defendant  pleads  a  concord,  that  he  gave  to  him  ten 
pounds  in  fatista£lion« 

Iflue  was  thereupon  joined  ;  and  found  for  the  plaintiff,  to  his 
damages  of  one  hundred  and  twenty  pounds,  and  judgment  ac- 
cordingly, t 

A  writ  of  error  thereof  was  brought  before  the  Judges  and  Ba- 
rons. The  principal  error  afligned  was,  Becr.ufe  the  breach  of  the 
covenant  was  nqt  well  afligned  ;  for  that  it  is  not  (hewn,  that  he 
had  an  eftate,  nor  how  the  Icflbr  had  not  any  right,  or  that  2 
•ftranger  had  evifted  him  by  title. 

Sednon  allocantur  ;  for  the  covenant  being  general,  the  breach  may 
be  affigncd  as  general  as  the  covenant,  and  it  lies  not  in  the  plain- 
tiff's notice  who  hath  the  rightful  eftate :  but  the  defendant 
ought  to  have  maintained,  that  he  was  fcifed  in  fee,  and  had  a 
good  eftate  to  demife ;  and  then  the  plaintiff  ought  to  have  fhcwn 
a  fpecial  title  in  fome  other  :  but,  prima  facie^  the  count  is  good, 
the  covenant  being  general  to  aflign  a  general  breach.  Wherefore 
the  judgment  was  affirmed. 


Beai 


^Trinity  Term,  io.  jac.  i.    In  %  fei  S^S 

Bcal  againft  Brafier.  ©Ast  ^ 

fc  JECTMENT  for  lands  in  Blachhorn,   Upon  a  leafc  of  one  Orahtas  of 
^  John  H^eatherhead.     Upon  fpecial  verdift  the  cafe  was,  That  a  ^'^^^^j^'!^"! 
copyholder  in  fee  makes  a  leafc  for  years  by  licence,  rendering  l^ggy^^jj^JJjJJ* 
five  pounds  rent  to  him,  his  heirs  ana  afligns,  at  Aftchaelmas  and  Uon  j>rokeo  by 
ztxli^  Annunciation^  and  for  non-payment,  a  re-entry.     He  fur- 3».iriii.s.c.34. 
renders  over  to  the  leffor  of  the  pkmtifF  in  fee ;  who  being  ad-  ^^^1  thcawo- 
mitted,  demanded  thie  rcht  afterwards  at  the  day  of  payment,  and  "**^  ^^' 
for  non-payment  re-entered  :  and  the  queftion  was,  Whether  this  cVo  *c?/*  **** 
entry  were  cortgcabli  or  no?     The  fole   doubt  was,   whether  ^.^j*  *  *^ 
he  who  hath  the  reveriion  of  a  copyhold,  by  way  of  furrender  may  Hob.  t^^. 
take  advantage  of  a  condition  within  the  eqtkity  of  the  ftatute  of  t.Siik.  tij. 
32./foi.8.  c.  24. — And  without  argument,  Williams  and  Yel^  *^*'"-  1*J* 
VERTOK,  alr/cnti  FLEMING,  ovcr-rutcd  it,  that  he  c6uld  not,  nei- 
ther by  the  ComAion  law,  nor  by  the  ftiitute.    Wherefore  it  was 
adjudged  for  the  defeiidant  (0). 

(a)  SeJ  vidt  Yelv.  X35.    3.  Lev,  327.    Salk.  2S5.    OUb^t**  Tensrt^  xH*  Hik 


t^o.iM.  ^  Mkhaelm^ 


^  Michaelmas  Tefnii    * 

10.  Jac,  !•     In  the  King's  Benfcfe. 

^:r  Thomas  Fleming,  Knt.  Chief  Jujiice. 

Sir  David  Williams,  Knt.  1 

i'/V  John  Croke,  Knt.  I  Jujlicesi 

i^/r  John  Doderidge,  Knt.  J 

Sir  Henry  Hobart,  Knt.  Attorney  General, 
^ir  Francis  Bacon,  Knt.  Solicitor  General. 


Za%x  u 


Odingfells  agdinjl  Derbie  and  Jackfon. 


incjeftment  "TT"^  JECTMENT.  After  vcrdift  upon  not  guilty,  it  was 
agaiiift  t^o,  a  i-^  liioved  in  arrcll  of  judgment,  that  the  declaration  was  not 
jnifprifion,  ftit-  J  J  good  ;  for  it  was,  That  the  two  defendants  intravit  et  if/um 
i'Souft»^th€^^^^^^''*'->^^/^  ^^  ^^-^i/AV,  where  it  ought  to 

jingular  inftead  have  been  intraverunt  et  ejecerunt^  tSc,  and  being  the  point  of  the 
of  the  fiaral      a£tion  is  not  therefore  amendable.  I'he  bill  alfo  upon  the  file  was 

number,  it  found  tO  ht  fo. — But  ALL  THE  Jusl^ltES  (FLEMING  fli^n/^)  hcld 

p^ft^^'^e*'*'  6     ^^  ^^       amendal^le  ;  for  it  is  an  apparent  mifprifion  of  die  clerk. 
S.C.Moor, 866.     S.  C.  Yelv.  224.     i.  Sa)k.  48.     2.  Strange,  807.    a.  Burr.  1160.    »•  BI.  Rep.  941. 
Cowp,    407,      Dougt.  114.  135.     I.  Term  Rep.  783. 

ca,»  t.  Toofe  and  his  Wife  agaitijl  St. 

T  f    hi^ji  /K  CTION  FOR  WORDS  ;  for  that  the  defendant  fpcaking  of 

^*\*ldBr  U  ^"^  ^^'^'^  Dunfcombe  widow,  concerning  the  death  of  her  huf- 

aaionabiel  band,  faid,  *'  Tdojt^  wift  (innuendo  the  plaintiff)  killed  tliy  huf- 

Poft.413. 438,  "  band  {innueneio)  Jtbn  Dunjcombe^^  her  hulband  (lately  dead). 

Hob.  a8t.  Aftfer  vcrdiftj  it  \(ras  moved  iit  arreft  of  judgment,  that  thefe 

Cowp.  276.  words  were  not  a£tionable  ;  for  ihe  is  iM>t  accufed  thereby  of  fe- 
lony, for  flie  might  kill  him  by  phyfick,  of  t>y  other  means  :  and 
a  precedent  was  mewn  in  the  common  pleas^  where  it  was  ad- 
judged, that  for  tlicfc  words,  '•  Thou  haft  killed  J.  SJ^  an  aftion 
lies  not ;  for  J.  i\  may  come  to  his  death,  and  the  other  perad- 
ienture  be  tlic  means  tliercof,  by  execution,  battle,  phyfick,  o^ 
otherwife :  wherefore  the  words  are  too  general  to  maiiitain  an 
aftion. 

Btrt  THE  Court  here  refolved^  that  this  aftion  well  lay;  for  H 
fhall  be  intended,  he  fpake  them  in  the  worft  part,  and  in  flandcf 
of  th«  plaintiff-  Wherefore  it  was  adjiidged  accordingly; 
Words  aAion-  NoTE,  Between  the  fanne  parties  another  aftion  was  brought^ 
■^^**  ^  becaufe  he  faid,  "  Toofe's  wife  is  a  witch,"  without  further 
Poft%99^'  words  J  and  adjudged  maintainable. 
litJ  * vid*  Cro.    Car.     i.  Sid.  52.     Polt.  531.  and  i.  Coon.  Dig,  192.  rM/r«. 

CA»r  3.  Oafte  agaiuft  Taylor. 

The  acceptance  A  SSUMPSIT,  by  David  Oafle^  a  mercharit-ft ranger,  againi 
of  a  bill  of  -^  Iflll'iam  Taylor^  a  merchant ;  for  that  whereas  by  the  cuf* 
exchange  ^^^  ^f  LQ^^on  bctwecn  merchants  trafficking  from  London  into 

uTmcrc'um  '  ^^^^  P^^s  beyond  fcas,  if  any  mcrchaht  commorant  in  Un-^ 
CO  a  promife  to  pay  it ;  but  it  BluU  be  Ihted  cliac  the  drawee  wat  a  merchant  at  tbc  tiindie  accepted  iL 
Ante,  6,  7. 


Michaelmas  TermJ  lolJacL  i-    In  B.  I^,  3o> 

lfi>f,  and  trafficking  beyond  feas,  direft  his  bill  of  exchange  bcnifidi^^      Oastc 
and  without  covin',  to  another  merchant  colmnorant  beyond  feas,     j'Z^^fi 
and  trafficking  betwixt  London  and  the  parts  beyond  feas  ;  upon       ^^^^^* 
fuch  a  merchant's  accepting  a  bill,  and  fubfcribijig  it  according  to  s.  c.  x.  RoU. 
the  ufe  of  merchants',  it  hath  the  force  of  a  promifc,  to  compel  him  ^^'j ^; 
to  pay  it  at  thfc  day  Appointed  by  the  bill :  and  alledgeth  in  faft,  ^^^^  ***  '7»- 
that  fViUiam  iCchton^  being  a  merchant  trafficking  betwixt  London  a,  vent.  3013. 
and  Mlddkbw'gh  beyond  the  feas,  and  conimorant  in  Londbn^  di-  Hard. 487. 
refled  his  bill  of  exchange  to  the  defendant  cbmmorant  in  ATiddU^  '^u'-  S8». 
^.rgh,  and  trafficking  between  London  and  M'lddichurgh^  ^*^4^''"'^^sf^B!owni'^'' 
him  to  pay  three  hundred  and  iift)'-five  pounds  Flcm'{p3^  ^i^.^l^^  i!  Corn.^Dic!' 
ufance  of  four  months,  to  the  plaintiff,  being  a  merchant;  and  136, 137. 
that  the  defendant  accepted  thtrtoi y  fccundum  ufum  mercatorum^  and  uBac.Ab«i69. 
fiibfcribed  it,  and  had  not  paid  it'.     Whereupon,  &c. — After  ver-  i'^/T^'^'V 
did,  upon  fton  ajfumpjit  pleaded,  and  found  for  the  plaintiff,  it  was  '^X     '    ^*"'* 
ih6vied  in  airrefjt  of  judgment;  becailfe  the  defendant  is  not  averrSd  co*-p.  571. 
to  be  i  mtlrchant  at  the  time  of  the  bill  accepted.  a.Tcr.Rcp.71  j. 

See  (^«  &  10.  Will.  3.  c.  17*    3*  &  4-  Ann.  c.  9. 

Amyas  Clifon  dgahji  Proftor.  Case  4. 

pRROR  of  a  judgment  in  the  common  pleas,  in  an  aft  ion  oFwordi  of 
^  trover  and  converfion  of  three  hundred  todas  lame.     The  de-  art,  though 
fcndant  pleaded  not  guilty  ;  and  it  was  found  againft  him  to  his  «h«ybenot  pro- 
damages  of  tliree hundred  pounds,  and  judgment  for  thfc  plaintiff;    ^J^  *^^  ^"^ 

The  First  Error  affigned  was,  Becaufe  **  todas*^  is  no  LflZ/rf inlaw, 
word,  ANGLicE  vocAT.  todds  \  and  therefore  the  Court  cannot  a.BoUAb.  623- 
adjudgc  thereof,    being  infenfible. — Sed  noh  allocatur  \  for  it  isa^^-^''*  ^^^-^^ 
framed  word  to  that  purpofc,  to  (hew  the  intent  of  the  parties,  il-  "J:  ^^^ 
though  it  ht  not  a  proper  Latin  word :  ind  in  the  Reg.  no,  11 1.  h^iJ.  lol,^^^' 
thcrfe  is  "  piparn  vini^''  and  the  Bk.  ofEnt.iJ.  and  201.  barrel  cer-  4.  Co.  14'. 
Vifue.  And  Manne  fhcwed  a  prbcedcHt  in  the  12.  Hen.  7.  for  thi^  «o-  Coi  130^ 
point;  todd,  lana  ;  and  judgment  there  for  the  plaintiff. 

A  Second  Error  afligried,  Btcaufc  it  is  alledged  pr'etVi^  i^c.  In  trefpaf*,  ei- 
wherc  it  ought  to  have  been  ad  valentlam.^^Scd  non  allocatur  ;  for  iher /»rf/»v  or  d^ 
it  is  good  both  ways,  u'^^iT  "**^ 

Ante,  X4«.    Dyer,  121.    F.  N.  B.  28.      ».  Venr.  174. 

ATfiiRD  Error,  Eecaufe  the  writ  original  w^s^de^fulhufdafH  btm's  An  original,  \n 
a  catallis ;  and  he  doth  not  fhew  ahy  at  all  in  thfc  writ: — Sed  non  alto-  '"^'"^  ir^xttrtain 
ca:ur:  for  the  difference  is  where  &  i^rit  is  brought  for  one  ^^^'^^g^f^f'J^I'^^/^'*'^'^ 
only,  there  mention  is  made  in  the  t^rlt  of  tht?  nature  of  it ;  but  broaght^or*  du 
when  the  detiiand  is  of  divers  things,  for  the  brevity  of  the  ^('rit,  vers  things,  U 
It  is  de  quiin/dam  bonis  et  catallisy  and  to  exprcfs  the  certainty  of  S'^^- 
them  in  the  count:  in  the  fame  manner  it  iS  in  trefpafsj  and  fo*'*^^-  ^i^4« 
arc  all  the  precedents,  ^,  Med.  3191 

1.  Bulft.  t26i      it«a.  1229, 

A  Fourth  Error,  For  that  the  venire  facias  is  awarded  de  vicineti  u  •  fafl  be  aU 
(ivitatis  CoventriiTj  which  ought  not  to  be,  for  dvit^s  Covent.  being  iir*^8**|  '^  ^ 
tlic  roargent,  is  intended  the  county;  therefore  as  a  venire  facias  ^^^\*^*'"''^* 
ouj;ht  not  to  be  from  a  county,  10  \t  ought  not  to  be  from  a  city.-^  avaid^d  i/r  v/- 
And  thereof  the  CIourt  itiiich  doubted,  and  caufed.a  fe^rch  t6  tiV/pot  thccii/ 

15  jjood  5  for,  except  in  Londtm^  it  ftiall  be  imendcd  wiihin  the  jnrifd  ftioh  of  the  city.     Ante,  I5*# 
Pelt.  493.-I-CO.  Lit.  125.    a*  Roll.  Ab.  6ii«     i.  HntC)  261,    ft:  Ha\%l£.  f .  C.  266. 

X  a  b« 


i<5^  Michaclma:s  I'errii,  lo.  ^ac.  i.    In  B.  ft^ 

Clisok       be  made  of  the  precedents  in  the  common  pleas  and  king's  benck 
agaiuft       fQj.  ji^Jj  point .  and  upon  view  of  precedents  in  all  places  except 
RocTOR.     Lq„Jq„^  no  mention  is  made  of  the  parifli  or  ward  ;  and  all  venhe 
facias  are  awarded  de  vlcinct.  civitat.  which  is  intended  as  well  de 
Cfo.  Car.  165.  civitate  itfelf,  as  de  vic'meto  infra  jurifd'Uf'ionetn  of  the  city  ;  and  fo  it 
«.R»llAb.fez.  is  de^icimto  Eborum,  fiorwich,  Saruniy  BrijWf  Exon,  and  all  other 
cities  which  are  counties  in  themfelves ;  artd  this  exception  was 
taken  in  the  common  pleas  ;  and  uporr  advifement  they  refolvcd 
it  to  be  good  enongh  ;  and  fo  was  done  here,  and  the  judgement  af- 
firmed.    Fide  7.  Hen.  4.  pi.  13-      8.  Hen.  5.  pL  ICi.      10.  Edw.  3. 
pL  27.     10.  Hen.6i  pi.  19.     6^  Co.  14,  JrundePs  Cafe* 

*^^*«  5-  Lutterel  a^ainfl  Weflon. 

i^  a  copyholder  'T^RESPASS.  Uport  a  fpecial  vcrdift  the  cafe  waSf,  The  oiftont 
r^ca^xcf^'in*  of  the  manor  of  Carhampton  was,  that  if  a  copyholder  lets  his 

thc^ft  day^^  lands  fof  z  longer  time  than  a  year,  they  fhall  be  forfeited :  a  copy- 
fo  from  year  to  holder  makes  a  leafe  for  a  year,  excepting  the  lift  day  of  the  year  ; 
year, it  u  afor-  and  fo  frohi  year  lo  year/  excepting  tlie  laft  day  oi;  every  year,  as 
fdiure.  iQng  ^  jjg  lived. 

Ante  3CT.  °  ^ 

R.  11  Ab  '^'^^  qucftion  was,  Whether  that  were  a  leafe  for  years  to  caufe 

€0.  Lit.  45.^°^*  ^  forfeiture  ?  for  it  was  not  s  leafe  for  an  entire  year,  for  there  is 
tfo.  Car.  134.  a  day  in  every  year  excepted,  and  fo  a  fraflion  of  the  time ;  and  i( 
2.  Com.  Dig.  is  not  a  leafe  for  two  years  together ;  and  therefore  was  pretended 
^'»*    . .         it  (houW  fare  tli*  forfeiture. 

^.Bac.Ab.  404* 

Hubert's  Ten.  But  ALL  THE  CouRT  (withotif  argument)  refolved,  that  it  was 
^33*  ^  forfeiture ;  for  it  iS  but  a  Ihift  to  avoid  a  forfeiture,  and  in  law  is 

no  avoidance  j  for  it  is  a  certain  leafe  for  two  years  excepting  two 
days,  which  is  a  leafe  in  effeA  for  more  tha;n  ofie  year :  and  al- 
though there  be  intermifCon  of  a  day,  yet  that  is  not  material ; 
and  by  fuch  means  as  he  ffiay  make  a  leaiefor  two  years,  fo  he  may 
for  twenty,  which  the  law  will  not  permit.  Wherefore,  without 
aigtiment/  it  was  adjudged  for  the  plaintiff. 

^^"  ^-  Sir  Walter  Chetwind  axainft  Meefton. 

tochargeanu.  A  CTIOW  FOR  WORDS.  Whereas  he  was  jufticeof  peace 
fiAratc  with  •^^  in  tlie  cdonty  of  Stafford^  and  one  Hickman  complained  to  him 
a*^'"fon  to^^tak*  ^^  ^i^^^s  mffdemeanours  committed  by  the  defendant,  and  was 
a  SVc^oath  be-*  fworn  before  him,  whereupon  he  bound  the  d^endant  to  appear 
fore  him  is  ac.  at  tlie  quarfer-feflions  ;  that  the  defendant  fpake.of  the  plaintiff 
donabic  thefe  words  :  "  By  your  means  I  had  wrong  at  the  feffions,  for  yea 

Y.Roii.Ab.  57.*'  caufed  Hickman  to  fwear  againft  me  a  thing  that  was  not  true 
s.c.  Velv.a2o.  **  {innuendo  the  faid  oatli).** 

The  defendant  pleaded  not  guilty ;  and  it  was  found  againft  him ; 
and  now  moved  in  arrcft  of  judgment,  that  the  words  are  not 
a£tionable. 

But  ALL  THE  Court  refolved,  that  the  aftion  well  lay ;  for  thofe 
Words  touched  him  in  his  place,  in  charging  him  of  procuring  one 
to  take  a  falfe  oath  before  hirafolf.  Wherefore  it  was  adjudg«l  for 
the  plaintiffs 

Biggins 


Mfichaelmas  Term,  xo.  Jac.  i.    In  B,  R.  3^f 

Biggins  againfl  Tythcrton.  c^"  7*- 

Michaelmas  Term^  9.  Jac.  !•    Roll  626. 
r\EBT  tipon  an  tAligation,  and  demands  thirty  pounds.     Upon  tndebionbond, 
^  hearing  of  the  obligation,  it  was  entered  in  h^ec  verba:  •*  no-  ^  "*»"*«'''*  bc- 
"  VERINT,  t^c.  tencri,  l^c.  in  triginiaU  libris^''  with  the  ufual  words  J^^^Vnd^^hV 
in  all  bonds,  only  tliat  word  trigintate  for  triginta  :  and>  Whether  bond  of /r/jfiV*. 
it  were  a  good  bond,  and  whether  by  this  variance  the  declaration  t»u{ox  trigint^ 
was  not  ill  ?  was  demurred  in  law. — And  it  was  afterward  adjudged  **  "**'  ^'*'*^- 
for  the  plaintiff.  t^^T^^,, 

£07.    S.C.  Ydv.is5.    ».  Roll.  Ab.  147.     Cowp.  178.     Dougl.  866. 

Barnard  againjl  Godfcall.  Cas«  %. 

I^OVENANT  on  an  indenture  of  demife  of  a  houfe  to  the  de-  Cofcntnt  win 
^  fcndant.  lie ai^aiofl.  lef. 

fee  on  an  ixftrejg 

The  breach  afligned  was,  For  not  repairing  the  houfc  within  a  «wf««iii,  not-" 
month  after  warning  given  the  firft  of  %««^':y»  9'Ja^'  i«  there  ^"'^^'«"<*in8  ^* 
being  an  exprefs  covenant  on  the  part  ofthe  Jeflce  for  himfelf,  his  t*,'^^*^  j*^/'^* 
executors  and  affigns,  that  he  would  repair  within  a  month  after  iciror*  has  aVr 
warning.  ccptcd  rem  from 

The  defendant  pleads,  that  long  time  before  that  warning,  viz.  |J^^*^*8"<«' 
3.  Jac.  I.  he  afligned  over  his  term  to  J.  5.  who  had  paid  his  rent       '  ^^^'  ^^^' 
always  afterward  to  the  plaintifF,  and  the  plaintiff  accepted  there-  l;^^"'^*'' 54^. 
of;  and  avers  performance  of  all  the  covenants  until  the  aflignment.  .[g]  J^'  '^•' 

The  plaintifF  thereupon  demurred  ;  for  this  aflignment  doth  not  '•  Sid.  44.7, 
take  from  the  leflbr  his  advantage  of  the  expreis  covenant :  and  ^'l^'''  '♦^•^ 
notwithflanding  his  acceptance  ofthe  rent  by  the  hands  ofthe  af-  2.Coni?DiKtbi. 
fignee,  yet  he  may  charge  the  lefFjc  or  afligneeat  hiscleftion,  4,  Mod.  71. 

All  the  Court  was  of  that  opinion  ;  wherefore,  without  ar-^*  ^'^5-"^»- 
gurnent,   it  was  adjudged  for  the  plaintiff.— And  Williams  faid,  36s.  iTciV^' 
he  knew  it  to  be  (o  adjudged  when  he  was  a  Serjeant,  upon  a  de-  Burr.  1639. 
murrer  in  the  common  pleas.     And  in  this  Term  there  was  ano-  l^o«gi-i87.735t 
tlier  cafe  Varnii  v,  Goodchcape^  where  a  like  writ  of  covenant  was  ^\'  ^^• 
brought  againft  a  lefTee  for  years,  on  an  exprefs  covenant  for  repa-  i.xcr.Re  '^^ 
rations,  and  fuch  a  plea  pleaded,  and  a  demurrer  thereupon  \  and  2lTcr.'Kcp!425* 
adjudged  accordingly  for  the  plaintifF. 

Clun  againjl  Filher.  Caie  9* 

Trinity  Term,  9.  Jac.  i .    Roll  664. 

T^EBT  for  fifty  pounds  rent  refervcd  upon  a  Icafc  for  years.  If  aleafc  be 
*^  The  cafe  upon  demurrer  was,  That  Jnne  Brecdon^  tenant  for  "*^**^  ^^J  ^^^f 
life,  made  a  leafc  for  fifty  years,  if  Ihe  lived  fo  long,  rendering  an-  ^^J^Je  VT  ^^' 
nually  during  the  term  two  hundred  pounds  quarterly,  at  Muhacl-  rendering  rent* 
fnas^  Chriftmas^  the  Annunciation^  and  AftJfummer^  by  equal  portions,  ai  Michaelmas, 
or  within  tliirtecn  weeks  after  every  of  the  faid  Feafts.     She  dies  of  ^'thin  thir- 
after  Michaelmas^  and  within  the  thirteen  weeks,   and  for  the  rent*""  "^^^^1" 
ci\2C  at  Michaelmas  before  her  death  this  aftion  was  brought ;  and  l\^uff^r  die 
all  this  matter  being  d^fdofcd  in  the  count,  the  defendant  demur-  after  Michael, 
red  in  law*  mas,  within  the 

thirteen  wtcks, 

Tlic  fole  qucftion  was.  Whether  this  rent  were  due,  fhe  dying  the  rem  for  that 
^r  A^chaelmas^  wd  before  tlie  end  of  the  faid  thirteen  weeks  ?       payment  is  dif- 

charted. 
Ante,  228.  X33.  2S8.   Po(l.  5dbb 
•  X  3  It 
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Clun  It  was  argued  by  Hedley  for  the  defendant^  and  Yelyehtox 

*I*»Vf     yir  the  fluinuff\  and,  after  argument  at  the  bar, 

icCo.  117.         Fleming,  Chief  Jujiice,  and  Williams,  delivered  their  opi- 
9ro.  Eliz.  380.  nion,'that  this  rent  was  not  due ;  for  the  refcrvation  being  in  the 
Co!  Lit.  162.    rfisjunftive  at  the  four  Feafts,  or  within  the  thirteen  weeks  after 
Saik.  5-8.        every  of  the  faid  Fe^fls,  no^hipg  is  due  until  the  end  of  the  tliirtecii 
2.  Mccf.2i.      weeks,  but  there  18  qnly  ^n  election  given  to  the  leflee  to  pay  it  at 
^^^^1'        the  Feafts,  if  he  will,'  but  until  the  cpd  of  the  thirteen  weeks  he 
\\  B^iK  i*^'    cannot  demand  It  by'ditfrcfs  or  aftion  of  debt,  and  the^cfaijt;  \ 
j\  5iund.  287.  not  any  duty  ;  and  if  the  anceftor  make  fuch  a  leafe,  and  die  after 
1.  Saond.166.  Ai^chofilmas^.  before  the  end  of  the  thirteen  weeks,  this  rent  Ihall 
x.sid.  14T.       go  to  the  heir,  and  not  to  the  executor :  and  if  the  leflbr  rekafc 
Ld^Raym.8.i9.^,j  aftjoj^g  ^nd  demands  ^Sltx  Michaelmas,   before  tlie  end  of  fix 
SaiK.  14T,         months,  this  rent  is  not  releafed  ;  but  peradventure  by  a  particular 
7.  Mod.  ^6.      feieafc,  with  precife  words,  it  may  be  releafed  :  and  if  the  kflcc 
i.'Peere  Will,    make  a  forfeiture,  and  the  leffor  enter  therefore  in  the  interini, 
Y^'Sl'  ^^-*  betwixt  Michaelmas  and  the  end  of  the  thirteen  weeks,  no  rent  is 
*     0.555.  ^^^  ^^  ^j^^  leflbr.     And  there  is  a  difference  betwixt  this  cafe  and 
the  cdikoi  l^arwiciv.  Fofler  (<?),  whcrcalcaie  made  for  twenty-one^ 
ydars  rendering  annually  at  Michaelmas,  or  witliin  forty  days,  fucli 
^ent,  the  leafe  beginning  at  Michaelmas  (hail  end  there ;  and  tlie 
rent  was  due  for  the  laft  year,  although  the  year  expired  bcifbrethc 
forty  days  ;  for  the  rcfervation  being  annually  during  tlie^  term,  at 
the  faid  Feafts,  or  within  forty  days,  it  (hall  be  expounded  accord- 
ing to  their  contraft  at  the  end  of  every  forty  days  during  the 
term  :  but  the  term  ending  at  Michaelmas,  fo  as  there  cannot  be 
forty  days  after  during  the  term,  the  1  iw  rejefts  tliat  fortv  dajrs  at 
the  laft  Feaft ;  for  that  cannot  be,  and  then  it  is  due  at  the  Fcaft, 
according  to  the  contraft  of  the  paFtias  :  but  here  the  term  being 
uncertain,  depending  upcn  the  life,  at*  the  leflbr,  tlie  law  refpefts 
^he  ihirtecn  weeks  as  the  Feafts  ;  ancj  as  if  (he  die  before  the 
Feafts,  it  is  not  due  ;'  fo  if  (he  die  after  the  Feafts,  and  before  the 
thirteen  weeks  end,  it  is  not  due  by  tliq  contrail :  and  if  there  be 
an  cviftion  by  elder  title  |;^ct\vixt  J^icbu^lmas  and  the  thirteen 
wrek«-  there  is  not  any  rcqt  due;  for  the  refcrvation  is  at  fuch 
days  during  the  term, 

%tt  th*»  caff  of       Croke,  Jyjiici^  to  the  contrary ;  for  the  rent  is  referved  payable 
Mill*  *^/*»ri6i.  annually,  ihd  is  a  duty  at  the  (aid  Feaft,  otherwife  it  is  not  annu- 
ls TcriTi  Rep.  allv  refcrvcti,  nor  payable:  and  the  addition,  "  or  within  thirteen 
yi  c.  B.  43;.    "  weeks,"  is  but  an  enlargement  of  the  day  of  payment,  for  the 
cafe  of  the  leflce  at  his  clc£tion  :  and  he  denied  the  law  to  be  fo  in 
the  cafes  put  of  the  death  of  the  anceftor  after  Michaelmas,  where 
i\\k  cviftion  h  after  Michaelmas  ;  for  he  held,  that  the  rent  is  due 
to  the  executor,  and  not  to  the  heir,  and  is  due  notviithftanding 
the  eviction  after  AUcbudrKas  ;  for  otherwife  the  intci)t  of  the  par- 
ties to  have  an  annual  rcfervation  is  deftroyed,  if  the  rent  be  not 
jluc  until  a  year  and  a  quarter  after.     Et  actjouniatur,  *      ' 

(4)  Ante,  233. 

*  •  ^  NoTf. 
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Note.    Afterwards  it  was  adjudged   for  the   defendant.     See       c^-uk 
Pyer,  142.  and  the  Cafe  of  Smith  v.  Buflard.  ^f^^f^ 

By  n,  Geo.  2.  c.  i^*  f.  15.  where  any  the  lavr,  recover  of  and  from  the  leflTee,  if 

lenanc  for  life  (haU  happen  to  die  befor«  or  fuch  tenant  for  life  die  «ii  tlie  day  on  which 

on  the  day  on  which  any  rent  ^as  referved  the  rent  was  made  payable*  tht  whole ;  or 

or  made  payable  upon  any  demife  or  jeafe  if  l^fore  fiich  day,,  then  a  ptoportiM  of 

of  lands,  tenements,    or    hereditamentSy  fuch  rent,  according  to  the  time  fuch  tenant 

which  determined  on  the  death  of  fuch  te«  for  life  lived  of  the  )a(l  year,  or  quarter  of  ^, 

nantfor]ife»tbeexecator(ora<'inipiftrator«  year,  orotW  ^Irne  in  ^liich  the  faid  rent 

if  fuch  tenant  for  Ufe  giay,  in  an  aAion  en  was  growing  do& 

Lovelace  againft  Jenipcr^  c^sa  it^ 

Hilary  Term t  9.  Jac.  I.     Roll  1 375. 

ERROR  of  a  judgment  in  the  common  pleas  upon  confcflion.  A  default  in  en* 
The  writ  was  debt  fox  forty  pounds.     The  capiasw2is  awarded,  ^^'"5  ^^e  coHtir^ 
and  all  the  procefs  accordingly,  until  the  return  of  the  pluries  ca-  '^'^J'p^J^l^^ 
pias%  and  then  the  entry  was,  **  quod  querens  ohtulitfe  in  placito  ^^7      * 
Uti  FORTY  shillings:  and  the  defendant  made  default,  and  there-  ^'^j^'^b^^' 
upon  an  exigent  was  awarded  9  and  the  df  fcndant  appeared  and  sid/%3,^^ 
Dleadcd,  and  afterward  confeffedthe  ^ftion.  '  Cro.  Eiiz.  367, 

The  error  affigned  was.  That  it  was  ^  difcpntinu^ncc  upop  the  jf^H^j^J^P.c, 
oiduHt  fe  in  placito  debiti  fo'rty  sniLLli^-Qs^    the   procefs   being  ^^y,       '   '^ 
awarded  upon  that  roll,  and  there  is  not  any  continuance  as  to  the 
^lea  of  debt  of  forty  pounds  i  for  it  may  be  that  there  were  fuch 
fcvcral  aAions  of  debt  then  <ktp'er^<iing. 

But  it  Was  resolved  to  be  no  error,  for  the  appearance  hatli 
f^ve4  it  \  for  as  appearance  faves  defauU  in  mean  proceis,  fo  this  faves 
thf  defaults  of  the  continuance  by  the  ohtulitfe :  and  if  the  ohtulit  fa 
h^d  been  in  placito  dchiti^  omitting  any  fum,  it  had  been  good ;  fo 
mentioning  another  fum,  i{  is  clearly  goocj.     WJipfcforc  tlie  judg-r 

mcnt  was  aiiirmed«  " 

ft 

Merrell  a^ahifi  Smith,  pAif^  it. 

J7RROR  pf  a  judgment  in  the  common  pleas,  in  an  ejeftmc;n^t.  The  impariaw 
^^  The  error  afligncd  was,  Becaufc  the  firft  declaration  was,  that  roW  cannot  be  • 
Thomas  Eyre^  the  25tli  Alarch^  6.  Jac.  i.  let  to  the  plaintiff  lands  iJi  »"»««<*«*  »>y  tht 
Uoxe,  ill  the  countv  aforefaid^  for  fi^veu  years;  by  virtue  whereof  P***J^"^ 
th<;  pJaintifF  entered  and  was  poffjjffed,  until  the  dci^ndant,  j>£//f«,  Poft!^,'^^.*^^?. 
fciticci^  anno  b.fupradi^^  filtered  and  ejedled  him ;  fo  there  U  537. 

not  any  day  mentioned.  i.Roii.Ab.  198. 

After  imparlance,  as  the  courfe  of  the  common  pleas  is,  the  plain«  *^;  ^^ 
tiff  made  a  iecond  declaration,  and  there  (without  any  fpace  made)  **  ^\  ^'1?  .^^ 
the  filament  is  fuppofed  to  be  26th  Maii  anno  fupradiil.  And 
the  writ  was  brought  of  this  fj?<Sment  Mich.  7.  Jac.  i.;  and  tliere-^ 
vpon  the  de^Hdant  pleaded  1npt  guilty;  and  found  againft  him, 
and  judgment  for  the  plaintiff.  Thc.ciueftion  was.  Whether 
this  were  erroneous,  *ecaufc  no  day  of  cieftment  was  mentioned 
in  the  firft  declaration  ? — But  it  was  objefted,  and  fo  agreed  by 
THK  Court,  that  the  firft  declaration  is  the  principal  and  mate- 
rial declaration,  and  the  fecond  is  but  a  recital  of  the  firft  :  and  iP 
any  matter  of  fubflance  be  omitted  in  the  firfl^  it  cannot  be  aided 
<ir  ai^.^nded  by  the  fe; o^d,  for  that  begins  with  an  ajlas  prvut  patety 

X  4  ftt 
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^t«KF.tx.  fo  it  h  but  a  mere  recital ;  and  therefore  if  the  firft  be  not  gcrod, 
^jah/i  although  the  fccond  be  good,  and  he  plead  thereto,  and  the  tri^l  i| 
**""'  thereupon,  yet  the  judgment  is  erroneous. 
A  declaration  in  But  ALL  THE  GoyRT  held,  that  as  this  cafe  is,  thp  firft  declara- 
*S"Th  **  h  ^^^^  ^*  ^^^^  enough  ;  for  he  declares  of  a  leafci  the  25th  Marcb^ 
^cday  on  ^'  7^^'  ^  which  IS  the  firft  day  of  that  year  ;  and  the  declaration, 
vhich  thc<>;r/«r  quid pojiea^  Jcilicet  6.  Jac^  the  defendant  cjed:ed  him,  is  ccr- 

wa$  commiuod  tain  ciiough  for  the  year  wherein  he  made  the  ejedment,  fo  as  ic 
U  not  inferred,  appears  that  it  was  after  the  Icafe  made,  and  in  the  fame  year  of 
VoCt''^%  66  .  ^'7^^'  ^*  wherein  the  cjeftment  was,  and  the  aSion  is  brought 
.  42  .     2.  ^^^^  ^^  y^^  ^^  ^  ^^j  the  cjeftraent  being  made  between  the  making 
5.  Com.  Dig.     oftheleaft  and  tlic  aAion  brought,  is  good  enough,  altliough 
R^'n/tjca.  ox.  ^^^^  ^  "°^  ^'^y  ^^y  certain  ^Hedged,  and  the  certainty  of  the  day 
7,.  fi'urr.  XI 59.  is  in  the  fecond  declaration ;  and  the  verdi£l  finding  hxm  guilty  of 
s.Stra.  liiu   the  eje£lment,  the  day  of  the  eieftment  is  not  material,  it  beiog 
before  the  a^jon  brought.    Wncrcupoi^  tlic  judgn^ent  w^a^  af-. 
firmed,- 


^*«  ^»*  Gyll  againft  Glafs, 

To  the  pica  of  TERROR  of  a  judgment  in  the  common  picas.  The  plaintiJf 
ribUrttion'  tfi  ^^^/^  brought  an  aftion  of  debt  for  rent  referred  upon  a  kafc 
**  k^htr  ifbad  f^r  years  made  by  himfelf. 

on  dcmife;  but      The  defendant  pleaded,  that  the  plaintiff  "  nihil  habuit  in  tmi 
tlcr^on  jiTa*****  '"^^^  pradiei.  tempore  d(miJionispr^di^. 
aided  aitCT  ver-      The  plaintiff  faith,  **  quid  habuit  in  tenement.  fraJiff.'* 

Ante,  87.  J33.  Being  thereupon  at  iffue,  and  found  for  the  plaintiff,  and  judg- 
91 1.  304.  mcnt  for  him,  It  was  now  affigned  foy  error.  That  this  replication 
Port.  315.  ^as  not  good  ;  for  he  ought  to  have  (hewn  to  the  Court  what 
yeiv.  227.  eftate  he  h^d  *^  tempore  dimij/ionis,'*  fo  as  the  Court  might  s^djudgc 
T.  Sid.  »8j.  that  he  had  good  authority  to  dcmife  :  and  the  replying  generally, 
«.  Bi4ft.4i.  •«  quoa  habifu,  Isfc.*'  is  not  good,  nor  is  any  iffue;  and  tlicrefore 
3.  Lev.  193.  jj^g  judgment  erroneous. 
|.  Mod.  292.  J      a 

Cro.  Eiii.  362,       And  ALL  THE  CouRT  held,  that  the  replication  was  not  good, 

^SS'  and  that  the  defendant  might  well  have  demurred  for  that  caofe  {a} ; 

}iob"™ao6'^^**  but  the  defendant  having  joined  iffue,  and  tlic  verdia  finding  fot 

Sa°k:  277*        tile  plaintiff,  it  is  now  an  iffue  :  and  the  verdift  hath  m2^dc  the  re- 

s«  Wilf,  1*43,     plication  good ;  for  the  Court  is  now  afcertained  that  the  plaintiff 

had  good  authority  and  eftate  to  dcmife.     V^herefpre  thejudg- 

jpent  w^s  affirmed.     Hde  9.  Co.  60.  Salmon* s  Cafe. 

(a)  Std  viit  2.  VenC.  »52.  271.     4.  Mod.  ^g. 

CAit  13,  Lewis  a^ai^Jl  Cawardly. 

In  the  Exchi  'jucr  Chamber. 

Wordsaflion,     4  OTION  FOR  THES-  WORDS  :    "  Thou  didft  fct  upon 

i^^ft*  **  "^^'  ^'"^^  tookeft  away  my  purfe  with  twenty  marks  in  it ;  go 

J«y*  3»5-         4«  ^i^h  mt  before  a  juftice  of  peace,!  will  charge  thee  with  felony." 

Hnb.  305.        jj^j  ij  ^^s  adjudged  that  the  aftion  well  lay.  *   On  a  writ  of  error 

fro,   ar.  277.   ^gj^^  brought  in  the  exchequer  chamber,  it  was  aifigned,  that  the 

words  were  not  aftionablc. — But  all  the  Judges  and  Baroxs 

agreed,  that  the  words  are  very  flanderous,  and  tantamount  to  "  1 

•*  do  charge  thee  with  felony- •'    The.  Judginent  was  t^iprcfore  af^ 

$rnicd(<7}. 

(«)  Std  Vidt  Poa.  315,     C(0«  BliZ.  890.  (ovIrA. 

Good- 
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Gpodfon  agalnft  DufEeld.  cmt.  %^  . 

Hilary  Term,  g,  Jac,  i.  R<dl  232. 

pRR^OR  of  a  judgment  in  the  court  of  Piepowders  in  Rocheflery  a  c«nt  of  K^^ 
^  in  debt,  upon  ^n  obligation  of  thlrec  hundred  pounds,  dated  pw4r*  hath, 
the  4th  of  May^  0,  Jac.  1.  an<l  the  adtion  brought  thereupon  24^  properly,  jurif, . 

The  defendant  pkaded  payment  the  fame  day,  and  iffuc  there-  ariiing  in  mvy 
vpon,  and  found  for  tlic  plaintiff,  and  judgment  accordingly.       ^"*  ^"^  '^/^l 

The  First  Error  a(figncd  was,  For  that  fuit  cannqt  be  in  the  curtom  hmsf 
court  o(  Pifpq^uitrsj  nor  upon  an  obligation  made  at  anoihcrday,  but  i»ke  cognkanev 
they  ought  to  fue  there  for  contrafts,  and  things  arifingin  fairs  ^nd  ^°^  ^y  ^'"^<* 
markets  ;  and  it  is  a  court  for  thofecaufcs,  and  not  for  any  other,    ^^^^i^^^ 

But  It  W45  thereto  anfwered,  and  refolved  by  the  Court,  that  «7-^^.4-ca. 
true  it  is,  prop|erly,  a  court  of  Piepowders  is  for  fairs  and  markets,  co.  Lit.  ur. 
and  for  canfes  arinng  within  fairs  and  markets,  and  not  for  any  4-  inft.  972. 
other;  but  a  court  of  Piepowders^  fo  ternpied  for  the  fpced  thereof,  i -RoH. Ab. 545, 
m^y  be,  by  cuftom  in  vill$  or  boroughs,  for  any  caufes,  as  debts  *^^^^****^** 
ppon  bonas  or  otherwife  ;  for  they  are  courts  raifed  by  cuftom  Cro.  CaJl's. 
and  prcfcription,  and  may  be  for  any  caufes  done  at  any  time,  Cro. Eu«,  %'s^ 
being  tranfitory  and  perfonal ;  and  fo  they  are  in  divers  cities,  as  »•  Saun^.  98, 
in  Brijiol  and  Qkcsjier\    and   the  record  was  cited  Afichaelmas 
Term,  8.  Jac.  i.    Roll  i^b.  PFhite  v%  liunt^  where  fuch  a  judg- 
picnt  in  Glocejier  was  affirmed  to  b^good;   and  Hilary  Term, 
33.  Eliz.  betwixt  Pendredznd  Ckambcrs  (a)^  where  fuch  a. cuftom 
was  alledged  to  be  in  Canterbury j  and  holden  good ;  and  the  record 
here  was.    Curia  damini  regis  pedis  ^  fulverifati    tent,  apud  civ/tat. 
RoFFENs.  coram  majore  et  duobus  concivibus,  fecundurh  confuetudinem 
civitat,  a  tempore  cujus^  ^c,    ac  fecundum  privileg.    et  liUrtat.  Hc^ 
(oncejfa  et  cgnfirmataf  t^c. 

A  Second  Error  affigned  ore  tenus  was,  That  this  ftyle  of  the  /^  ^^^  nwybo 
court,«that  it  is  by  cuftom,  and  by  charters  of  the  king  and  his  pleaded  to  be 
progenitors  concejfa  et  conjirmata,  l^c,  is  repugnant  in  itfelf ;  for  htld  by  tupm 
the  charter  determines  the  prefcription. — Scd  non  allocatur  \  for  a  ^'•'^  v'***^'*^* 
court  being  by  prcfcription,  is  not  taken  away  by  the  grants  and  [jr  ^arbc ' acl 
confirmations  of  kings  ;  but  they  may  ufe  their  charters  as  con-  ccptcd  as  an^w 
firmations  or  as  grants,  or  may  claim  tliofe  liberties  by  prefcrip-  frunt,  or  as 
tion,  notwithftanding  fuch  charters  ;  for,  as  Fleming  faid,  every  confirmation. 
corporation  ufeth,  in  every  king's  time,  to  take  a  new  conlirma-  2.  Roll.  Ab. 
tion  of  their  liberties;  otherwile  they  ought  to  plead  upon  a  quo  *97-  x?'- 
"Warranto  brought  for  the  ufing  of  their  liberties,  or  in  -fiyr^  allow-  ^jf^  *^«. 
ancc  of  them,  elfe  they  are  not  juftifiable. 

A  Third  Error  affigned  ore  tcnus  was.  That  the  court  being  remrtfadhu 
(as  it  is  in  the  ftyle  of  the  court)  coram  majore  et  duobus  concivibus^ 
X^it  venire  facias  is  made  retiirnable  coram  J*  S,  majore  vel  deputat, 
mco  (t  coram  duobus  concivibus  at  fuch  an  hour  ;  whicii  is  not  good  : 
for  it  doth  not  appear,  that  either  by  cuftom  or  charier  the  mayor 
inight  make  a  deputy,  or  that  proccfs  fhould  be  returnable  belorc 
the  deputy;  and  therefor^  the  venire  facias  is  mifawarded,  and  not 
^id^d  by  thcftat^tc5  oi  Jeofails. — And  THE  CouRT  fcemed  to  in- 

(4)  Cro.  Ei:^.  256. 

<:Unc 
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CoeDioN      ciine  to  that  opinion,  but  wifhcd  tlie  parties  that  tlie  defendant 
*X^'^       Ihould  put  in  new  bail  into  tliis  court,  and  that  the  plaintif 
DfTTFiii©.    ihopld  df Clare  rf^  »<w<>. 

^ASK  15.  Johns  againfi  Smith, 

Eafler  Term,  9.  Jac.  x.     Rett  364, 

Frocefs  from  T^RESPASS  of  falfc  imprifonment  for  fourteen  days,  Tl^  dc^ 
ifte  M^rjhaijcm  ^  *  fcndaut  juftifics^  for  that  the  court  of  the  Marjhalfea  was  ah 
l^urn^Mfani  ancient  coiirt,  to  be  hoWen  before  tlic  fteward  and  marflial  of  the 
Xj  !r"/Vi^"and  hoflel  of  the  kii^;  which  pourt  hath  jurifdiftion  to  hold  all  pica 
Boc  at  tbeneit  of  al|  trefpafles  witliin  the  verge ;  and  that  there  were  divers  of- 
y>urt  generally  5  ficcrs  Called  portatot'cs  virgarum  within  the  verge,  who  were  officers 
jnd^hew  thai  ^f  ^^  court;  aiKl  that  all  prccepts  have  been  iifed,  from  tin» 
•£*lhrhouj^-^"  whereof,  &c.  to  be  djrefted  to  the  marfhal  to  be  executed  by  hijp- 
bold  •  for  faife  fclf,  or  fuch  ofRccTS  by  his  commandment  ^rf  tenus ;  and  fhcws,  that 
BTiprtronmsnt  he  hjmfclf  affirmed  a  plaint  of  trefpafs  in  the  marfhal's  court  againft 
wiu  lie  for  ^he  defendant  for  trefpafs  within  the  yerge  ;  and  thereupon  a  pre- 
:Sf ™K';.  <=«P*  ^**  ™>?«  iZ.S.pumba-  j.Jac,  i  at  5.  within  the  vcigc. 
Awric.  ^^  the  iparlh4l»  to  take  the  planitiff,  ad  habendum  bis  bod^  at  the 

Port.  5i9«  next  court ;  and  that  tlie  rnarfljal  coramandicd  one  Ri/efyf  being  por^ 
s  C  BwW.aS.  ^^^^^  VitgiC  there,  to  t^kp  the  plaintiff;  ita  quid^  W^*;  and  that  the 
Cro.'  Car.  254-  defendant  (hewed  the  plaintiiF  to  him,  and  came  in  aid  of  him,  &c. 
374.  3iS,        and  fo  juftifics.     An4  it  was  thereupon  demurred, 

10.  Co*°4.  b.  The  First  Exception  taken  was,  Becaufe  tlie  prcfcription  is 
76.  a.  '  to  hold  all  pleas  of  all  caufes  within  the  vergie,  and  it  is  not  fhewn 
Dyer,  262.  between  what  perfons,  and  therefore  it  is  no|  good ;  for  it  is  againft 
Marc'-.  117.  (lie  ftatute  oif  28.  Edw.  i.  c.  .  that  they  (hould  hold  any  pleas 
z.M^'sCs9'  '^'^^^''^  betwixt  perfons  of  tl^  h$/icl  {a.\ 

Frec.n.  319.  .  A  SECOND  EXCEPTION,  For  that  the  precept  or  capias  is  jt- 
Kiiii.N.  P.  83.  tuneable  at  the  next  courts  and  it  is  not  upon  any  day  certain ;  fo 
V  w^  17.  ^^  might  be  detained  in  prifon  a  long  while,  not  knowing  when 
a!y,/Uf.  2i6,  the  court  (hall  be  holdcn. — And  a?-l  the  Court  refoived,  that 
s^BKRep.  694.  fuch  awarding  of  procefs  was  ill,  and  he  who  was  arrcftcd  upon  it 
i.Stra.56o.?^34.  niight  maintain  an  aftion  of  falfc  imprifonment :  wherefore,  for 
Oow"'  '*^^'    ^^^^  caufc  principally,  it  was  adjudged  for  tlic  piaintiflu 

3.  Term  P»ep-         (')  Doab»  having  irifen  at  to  the  ex-  in  all  perfonal  aAioos  wbatfoever  whicli 

J j  -  cent  uF  liic  jurifdi^ion  of  this  court,  CJ^trUi  iball  arifie  between  any  parties  within twd«0 

the  Firf>,  In  the  6th  year  of  his  mgn,  by  miles  of  Whit  eh  a;.l.  }.  BU  €001.76, 77* 

letters  pitent  creftpd  a  new  court,  called  ths  4.  BLCom.  276.    |>'Sid.  i8o«    Salk.4M« 
tutiupuhtii,  with  juiifditkion  10  held  pka 


Ca-k  16. 


Ju  the  Exchequer  Chwuher,^ 

Thinne  agatiijl  Rigby. 

TriHity  Terviy  9.  Jac,  1.     Roll  646, 


^n'l^T'A^vl'   TTRROR  in  the  exclieqncr  chamber,   upon  a  judnrocnt  in  the 

on^  Ill-Ill  njvc      Jl-*i*        Ti_  I        •  /r»  /»       i'  ',.*'*'  _ 

ce-t;»jn  trc'  s,  .  "^^^g  ^  Pencil,  in  an  afjumpjity  for  non-performance  of  an  ar- 
and  that  the.  bitranient.  The  error  afligncd  was.  For  that  the  arbitrament  was 
other  ihaii  give  void  in  hoc^  that  the  fubmiiTion  bclfig  concerning  the  cutting  down 
Iln'ii'^lTtjtm  ^^^'*^*'''^"  ^^^^^  ^^  ^'  ^h^y  awarded  tliat  the  defendant  fhould  have' 
n.4:"?n.rThc*^"^  thcm,  and  that  he  fliould  give  fecurity  to  the  plaintifFfor  the  pay- 

Mod  of  fccurity,  i<  raid  fir  uncertainty.  i.  Roll.  Ab.  263.  5.  Co.  77.  Moor,  359.  Stn,  J024. 
Sttes  ^ft^.  3.  Mod.  27?..  8.  .MpJ.  2x;.  Io•^|od.  205.  12.  Med.  ij^.  Ld.  R^,  123.  246.  ycm.J5!/- 
a.  I'efTj  W:ii$.  45c.  '     ■  ^  ' 

inc:U 
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Ijicnt  of  fixtecn  pounds  at  two  days.    The  plajntifF  afligns  thct     Thimw* 
breach,  that  he  did  not  give  fccurity,  nor  pay  the  money. — And      ^«»^ 
it  was  agreed  by  all  the  JanqES  and  Barons,  that  it  was  a        *®*** 
void  arUtramcnt  for  the  uncertainty,  not  fhewing' what  fecurity 
he  Ihould  give,  whether  by  bond  or  otherwifc ;  And  every  arbi^ 
trament 'ought  to  bje  certain,  that  the  party  may  knpw  what  he  is 
to  perform.     Fide  5.  Co.  77,  78. 

Secondly*  The  arbitrament  ypa^^  that  the  dcfef\^a^t  ihotiW  ArWtratort 
leave  fo  many  of  tlie  Ire^s  to  the  plaintiff  for  houfebote  ai^d  hedge-  cannot  rdene 
botl&,  as  tihc  Arbitrators  upon  advice  with  counfel  at  the  next  af-  l^S/J|!^"iuJ^.* 
fizes  (lioulJ  appoint. — And  for  thi$  caufe  it  was  held  to  be  void  ;  rjey. 
for  they  did  not  make  a  perfeft  arbitrament,  and  they  might  not  Vod  5S5. 
refcrve  authority   to   tlicmfclves  to  execute  at  a  niture  time :  i.Roii.Ab.t5i. 
wljerefore  th«  judgment  vyas  r^ve^fed,  Hob*  21 8. 

t.  5»d-59-    Salt,  71.    3.  Mod.  27*. 

Kirby  agalnfi  Hanfaker,  Casi  17. 

tRRQBL,  in  the  excbeaucr  chamber,  of  a  judgment  in  debt,  ©«  »^vcnamt 
•M  upon  an  obligation  of  fix  hundred  pounds.    Tlie  error  xv^  ^or  ^iojmw: 
afligned,  B^ufc  there  was  not  a  fufficicnt  breach  allcdged  ;  for  ^^^  ^'a^roaci 
tlie  couditip^  being,  that  he  (hould  enjoy  fuch  lauds  without  chat'a  iiranger 
evidion,  the  breach  was  ailigned  in  the  recovery  by  verdift  in  recovaed  in 
cjcftment  upon  a  leafe  made  by  one  E/pXy  and  doth  not  (hew  what  q«amcnt  is  not 
tide  Effex  had  to  make,  the  le^fe,   but  avers  that  Efe^  had  good  Sluing  dd'er' 
t^e ;  and  it  might  be  he  bad  title  derived  from  the  plaintifFhim-  utie,  aichMish 
felf  after  the  obligation  made;  and  therefore  he  ought  to  (hew  there  is  a  re- 
thathehad  good  j^nd  eigne  tit U  before  the  le^fe  made. — And.forio>n<*cr  that  the 
this  caufe  all  the  Judges  and  Barons  held  the  replication  to  ^^n^^***^ 
be  ill ;  for  it  ought  to  comprehend  a  full  and  manifeft  breach,  other-  ^n^p^' .    ^g^^ 
wife  it  is  not  good.   And  although  in  this  cafe  liilie  was  taken  that  312. 
the  recovery  was  by  covin  and  not  by  lawful  title,  and  found  for  Port.  415. 
the  plaintiff  tliat  it  was  not  a  recovery  by  covi  n  but  by  lawful  title,  ct#.  Car.  5, 
ypt  that  helgeth  not,  the  replication  being  ill :  wherefore  it  was  Hob.n, 
rcvcrfed. — Note,  This  exception  was  taken  in  the  king's  bench  '*  JJ^**^^' 
after  vcrdift  before  judgmcat,  ?ind  difaliowed,  bec(i\ufe  the  verdift  a!  Swod.'iVr^ 
h?d  made  it  good.  ,.*  Lev.  i^. 

3.  Lev.  305.      3.  B«c«Ab,  715,     Cro.  EI12.  823.      5.  Qom.  Dig,  44.  Sj.     Term  Rep.  C.B.  175. 
].Tetm,Rep.  671. 

Also  another  exception  was  taken  tliere.  For  that  the  trial  was  On  an  ifluethat 
by  ^  jury  of  the  countv  of  Berks^  where  it  ought  to  have  been  by  » recovery  wa» 
a'jury  of  the  county  ot  MdMcfex,  the  trial  being  at  exchequer  bar,  ^^  "^'\*!)rj; 
the  queftion  being,  Whellicr  the  recovery  was  by  covin  ?  But  be-  ^°/^  Jtc^ai 
caure  the  queftion  was' not  only  of  the  covin,  but.  Whether  it  was  Aar,  the  jury 
upon  true  title  (for  then  it  could  not  be  by  covin)  ?  therefore  the  fl^»U  be  from* 
trial  by  the  jury  of  the  county  where  the  land  lay  was  good  enough.  ****  county 
But  to  this  point  no  anfwef  was  made  upon  the  writ  of  error.        iTe."*^  cat 

Holland  agaifift  Stoner.  Cah  is. 

pRROR  of  a  judgment  in  the  king's  bench  in  anaftion  for  thefe  Wprdt  not 

^oids :  **  I'hou  art  a  lewd  fellow  ;  thou  didft  fet  upon  me  by  aaionabie. 

**  the  highway,  and  take  my  purfe  from  me  ;  and  I  will  be  fworn  ^"'^  5'*' 

"  to  it."  /  r  X  Cro.Eliz.  800, 

The  error  affigned  was,  Bccaufe  an  aftion  lay  not  for  thefe  Hob.  305.*^  ' 
words;  for  he  ddth  not  charge  him  with  felony,  nor  with  rob- 
^*ng  pf  |iim,  or  with  ai\y  felonious  taking  away  \\\^  purfe,  ar\4  it 

may 
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HottAKu     may  be  he  took  it  away  in  jcft,  or  for  fomc  other  caufe,  and  it  irf 
«f «'V>       not  any  dired  flander.     , 

And  AtL  THz  Judges  and  Baroks  were  of  that  opinion ;, 
wherefore  the  judgment  was  rcverfed, 

Cass  19.  Dcfibaugh  agatfift  Woodley. 

Hilary  Term,  9.  Jac.  l*  Roll  nil. 
Mn'tfiprius^  TERROR  of  a  judgment  in  trcfpafs.  The  error  aiTigncd  was, 
**r**^th(^wirdr  Becaufc  at  the  nifi  prius  one  juryman  only  appeared,  and  « 
«f  a fo/tfii/r  (iV.  ^^^  ^'  c&cumftantibus  was  awarded,  which  was  in  this  manner  re- 
fwi^anukts,  ii.  turned  upon  the  panel,  viz,  **  nomina  decern  talium  de  noz/o  ap- 
though  only  one  ^*  pon^**  and  there  were  eleven  names  returned,  and  eleven  fworn  ; 
an?y  WrLL  ^"*^^  cannot  be ;  for  if  the  Jufticcs  had  authority  when  one 
fahsbemtaed  ^"'X  appeared  to  award  tales  de  circumfiantilnis^  they  ought  to 
it  (hall  be  award  decern  talcs  and  oiJo  tales^  zud  not  upon  decern  tales  to  return 
amended.  undecim. 

to.  Co.  103.  a.      B^t  ALL  THE  JuDGEs  AND  Barons  faid,  they  might   award 

j!  Trial? p-°^'  /^/fJ  de  circutnftantibus  to  make  a  full  jury  when  one  only  appears  ; 

Fais,  81.  83.     *'^d  the  tales  Ihall  not  he  ten  tales^  and  afterwards  eight  tales^  as  in 

4,Recvc'sHm.  i^itt"©,  but  ^eile rally  a  tales  de  circumftantibus  \  and  here  the  addi- 

J&.  L.  463.467.  tion  decern  is  void,  and  that  word  ought  to  be  ftruckeii  out,  and 

then  it  is  well  enough  :  wherefore  they  awarded  that  it  Ihould  be 

afnended,  and  the  judgment  was  afl^rmed.     And  they  faid,  the 

common  courfc  in  all  circuits  w^as  to  award  talcs  where  one  juror 

only  fippeared. 

See  35.  Hen.  8.  c  6.    4,  Khil.  A  Maiy,  c.  7.    5.  EIiz.  0,25.    14.  Eliz*  c.  9, 

Case  20.  Fox  agaUft  Inkcs. 

Hilary  Tcrmy  9.  Jac,  i.    Roll  948. 
jn  ^cbton  a      T^EBT  for  eight  hundred  pounds  ;  for  that  the  defendant,  per 
ftatjtc  ftaplc,     ^^  fcriptumfuum  obligatoriumy  22.  ^prilf  20.  Eliz.  cognovit  Jfc  //- 
\i  t'le  pcrfcn     ^^^;  Jq  (j^g  plaintiff  in  eight  hundred  pounds,  folvendum  citm  requi^ 

P3t  rcgtiUrly         The  defendant  demands  oyer  of  the  obligation,  which  is  entered 

^<»uicd,  it  U     in  hac  verba  :  of  a  ftatute- merchant  acknowledged  at 

^*^'  Salijburyy  made  by  him  and  three  others  jointly  and  feverally,  fcl^ 

vendum  at  the  Feaft  of  5/.  George  the  Martyr  anno  1 580. 

The  defendant  pleaded,  that  the  clerk  named  to  be  the  clerk  of 
•  the  ftatutcs  there,  and  to  keep  one  piece  of  the  feal,  was  not  a 
clerk  deputed. 

The  plaintiff  upon  this  demurred ;  and  upon  the  reading  the  re- 
cord it  wa^  moved,  that  this  plea  was  infufficient,  which  was  not 
much  defended. 
]M>t  on  a  ben  I  But  it  was  fhcwn  that  the  declaration  w^as  clearly  ill,  becaufc  ho 
to  pijupcfirg  declares  upon  a  (latute  obligatory,  folvendum  upon  rcqucft,  and  it 
f  "'A  *i2  h  "^^  appears  to  be  payable  at  a  day  certain  i  which  was  held  by 
eviTcMc  of  \     ^^^  whole  Court  to  be  an  incurable  fault. 

bond  to  pay  at  «  H'tain  day.     Cro.  Eliz.  256.     Cowp.  nS.  474.  766. 

The  plaintiff         It  was  then  moved,  that  the  plaintiff  might  difcontinue  his 

after  dcmuncr  fuit,  for  othcrwife  he  fhould  by  that  flip  be  barred  of  his  bond, 

cannot  difcon-  — And  it  was  replied  by  the  Court,  that  the  plaintiffafter  a  de- 

ica^r/'t'ho*^  murrtr  cannot  difcontinue  it  without  the  Court's  licence;  an4. 

Court.      Anifi  35.       1.  Roll.  Ab.  487.     Style,  346.      i.  ^id.  6o>  |20,    i|4,  ^p6.   ^09,   310.  382. 
Cro.  Car.  195.      March.  24.     Alknj^  zp.     i.  LeY,  xps.  s^^fi 

although 
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although  the  cont'muanc«  be  not  entered,  it  may  be  entered  at  arty         ^ox 
time;  and  the  defendant  by  licence  of  the  Court,  for  his  own  ad-       ^ai»fl 
vantage,  may  enter  the  continuance.     Whereljipre,  becaufe  the  fuit         *"^''' 
here  IS  tipon  a  ftatute    acknowledged   thirty-four  years  lince,  '•  Saund.  ij. 
wherein  the  defendant  was  but  a  furcty,  .the  Court  gave  f^^'^^^r  *' ^"**^'^^ 
day  until  the  next  Term,  that  in  the  interim  the  parties  might  „^^ 
treat  aild  compound,   and  that  the  defendant  might  enter  the  r.  Mod.  ^u 
continuance* 

Doftor  Leafield  agahtft  Helic^r-  ^^^^ »». 

TRESPASS  for  tithes  taken-    The  defendant  juftifies  as  fcrvafit  Y.^^^'^Z^'^ 

'*'    to  a  patentee  of  the  queen  for  years,  antl  by  his  conamaiid,  torfiwnw^ 

and  doth  not  fay  hie  in  curia  prolatd  {a).  the  patent  muA 

And  for  this  caufe  the  plaintiff  demurred  in  law  generally,  aad  ^^**^"" 
judgment  for  the  plaintiff:  and  now  error  Was  brought  and  af-  2^^^^^*^' 
figncd,  For  that  he  being  but  a  fervant,  the  letters  patents  from  the  Poii.  360.  673. 

Sucen  do  not  belong  to  him ;   and  therefore  his  plea,  witliout  ^^^  q^^  gg^ 
icwing  them,  was  good.  Cro.  clr.  *09!^ 

But  all  the  Justices  and  Barovs  conceived,  in  regard  he  ^j^^"' **^- 
derives  his  title  from  the  patentee,  not  by  aft  in  law  but  by  his  Cinh-'j"^ 
command,  that  he  ought  to  fhew  the  letters  patents,  as  Well  as  he  4.Bac.Ab,  ut. 
who  claims  intereft  under  the  patent  by  aflignraent ;  but  he  who  »•  Hawk.  561. 
claims  interefl  under  an  aft  in  law  (for  that  he  had  nt>  means  to 
compel  the  patentee  to  fhew.it),  may  juftify  witliout  (hewing  it. 
Wherefore  the  judgment  was  af&rracd. 

{0)  See  5.  Co.  74*  b.    Barnet^  340.    Dougl.  xi$,     1.  Term  Rep^  14^ 


fiihfy 


^'*  kihry  TerM, 

1 6.  Jac.  I.     In  the  King's  Bench. 

Sir  Thomas  Fleming,  Knit.  Chief  Jufiice.  , 

Sir  David  Williams,  Knt.  *] 

Sir  John  Croke,  Knt.   ,  [  Jujlicer. 

Sir  John  Doderidge,  Knti  J 

St  Henry  Hobart,  Knt.  Attorney  CieneraL 

Sir  Francis  Bacon^  Kht:  Sblkitor  GerteraL 

ciii  u  Arnold  againft  Bidgood- 

Hilary  Term,  lo.  Jac.  i.  Roll  1 66. 

A  granc  of  til  TT^EBT  upon  the  ftatutc  2.  £At;.  6.  c.  13.  for  not  ftttirig  cnit 
•♦his  r'tiht  tiiU  I  ^  tithesi  The  cafe  was*  A  mih  being  pofleflcd  of  a  Icaft  of 
^andxt^vtUxn  M^^  tithes  in  right  of  his  wife  as  executrix  to  her  former  huf- 
^JjJ^;*  w^r"  band,  grants  Wum  jut  ttlulum  ctinhrtfjifuumdeetindecimisprirdi^fis. 
pafs  t  leafe  of  After  verdift  for  the  plaintiff  (who  claimed  under  the  faid 
rtc  tiihe*  which  p^j^^^^  it  was  moved  in  arrcft  of  judgment,  that  the  declaration 
id  ri^roThU  was  not  good,  bccaufe  the  plaintiff  had  not  fet  forth  ariy  ^ood  title 
wife.  to  enable  himfclf  to  the  tithes  ;  and  the  Year  Book^,  id^  Edwi  4. 

(>o;£Iif.  6.     p^'  !•  ^nd  19.  Hen.  6.  pi.  4d  were  cited  to  that  purpofe. 
Dyer,  x%i.  Xhe  CdtJRT  unanimoufI)r  refolved,  that  the  gfarit  \V^s  good, 

BL'Jd'i^^'*    and  the  leafe  he  had  in  the  tithes  hi  right  of  his  wlfe.did  thereby 
;.  W.  Rcpfsoi.  P^fs  J  ^^^  ^^  granted  totumjui  titulum  it  int'ereffe  fuum  de  etin  decimis 


3.  Wiif.  277.  pradi£lh  :  and  by  Doderidge,  the  word  ^^ftiutn\  doth  in^port  a 
property  in  polleflion,  and  is  all  diie  as  if  he  had  fpecially  named 
the  fame  in  the  grant ;  nor  could  it  be  more  certainly  named  or 
exprefled. 

to  dcht  on  There  was  then  an  objeSion  made  out  of  the  provlfh  in  tlie  fla- 

feftiihw  cbim-  ^^^^  ^^^  dilfolutions,  that  *•  all  leafes  made  by  an  abbot  within  a 
ed  under >nab-  **  Y^^r  before  the  diffolution  fhould  be  void  ;^'  and  this  leafe  was 
hey  ie;kfc,  the  pretended  to  be  fo,  and  therefore  void.— But  it  was  thereto  an- 
Icrale  li  only  In-  fwered,  that  here  the  ifliic  v»'as  only,  Whether  he  were  difchaigcd 
•^^^"**""*'***  of  tithes  or  not?  and  tbc  jury  gave  their  verdift  dircfllv,  that 
■  f*oftl  i6i,         *^  ^^^  ^^^^  °^  ^^^  diffolution  there  was  not  any  difcharge  of  tithes ; 

and  this  leafe  being  but  an  inducement  orily  to  the  title  of  tlic 

plaihtifl?,  the  iffue  thertfore  is  tvell  enough. 
Jhe  flatutes  of      But  if  lit  ihi§  cstfe  there  had  been  any  niifpleading  or  mif-trial^ 
^o/fi7  extend  10  ^j^j.  CouRT  held  cleirly  it  was  aided  by  the  ftsttutcs  of  22  Hernia 
ontJSiure!  and  18.  Elt%.  c.  I4.  arid  cannot  be  quafhed  after  verdift.     Wherc^ 
z  Bjic  Ab  ^^6  "P^"  judgtnent  wasgivert,  and  entered  for  the  plaintiff. 

Cowper,  392.     DougU  115.. 

^^K»*  Shecomb  flftf/;;y?  Hawkins. 

A  power  to  T^JECTMENT.  Upon  a  fpecial  verdift  the  cafe  wa<i,  Mrs. 
'"***f^^«8e-  -^    LuttrelU  being  tenant  In  tee  of  the  manor  of  Di  which  was 

cniJi[.'Sfesio^*^^"  i^  ^^^  ^^^  y«*">  '^v5^d  *  ^^^  thereof  to  the  ufc  of 
poffcmon,  and  herfelf  foT  lift»  ivwi  after  to  the  ufe  of  her  eldeft  fon  in  tail,  rt- 
not  to  leafes  in  fcTviug  poWer  td  lierfelf  to  make  leafes  at  any  time  for  twcntr- 
revfifion  or /».  one  years;  Before  tiie  ieafe  in  being  expired^  (he  made  another 
^Zx  T  ^^*^^  ^^  y  ^'  (under  whom  the  defendant  claimed)  for  twcnty- 
S^d»BroWDl«  14S.    S«C.Yelt,Jizi.  ».RoU.Ab.  261.    R2y.24S.   i.Uv.ieSi  6.C0. 33.  Moor,i99- 


ttilary  Term,  lO.  Jac.  i.     In  B.  It.  jx^ 

t)nc  years,  to  begin  afttr  the  determination  of  tlic  former  Icafc,     Sm?com» 
tind  died.    The  firft  leafc  expires  ;  the  fon  enters,  and  makes  a    „  ^gai»ft 
Icafc  to  the  plaintiff.  H.w,:,n.. 

It  WAS  ADJUDGED  for  the  plaintiff;  for  it  ought  to  have  been  a  3!Lcon.'i3r, 
Icafc  inpoJpJJxQH^  and  not  an  intercft  to  begin  iufuturo^  or  revcrfion  Saik.  537. 
ifter  another  eftate  determined ;  for  then  fhe  might  by  infinite  *-**•  ^^^^  *^- 
Icafcs  detain  thofe  in  reverlion  out  of  poffeffion  for  a  long  while ;  \^^\  ''^^^' 
which  is  againft  rcafon  and  the  intent  of  the  parties.     Vide  6.  Co.  Powet en*  Pbw^ 
33-^  en,  412,  443. 

Cowper*  260.    Dougl.  53  0010(15).  192.  565.     t.  Term  Hep.  705. 


Auftin  againjl  Auftlni  Caji  ^ 

Trinity  Term,  10.  Jac.  I.    RqU  35J8. 

nPROVER-    The  defendant  pleaded,   That  before  the   time  ^  writ  of  eiv 
*    wherein  tlie  plaintiff  fuppoleth  the  goods  to  come  to  the  dc-  awa7ded!!on'l 
fendant's  hands,  one  S.  A.  was  pofielled  of  them,  and  aroongft  joinder  in  dc* 
other  good«  fold  them  to  the  defendant,  but  retained  them  in  his  murra-toarpe^. 
own  haiids,  and  afterwards  fold  them  to  the  plaintiff,  by  reafbn  «»«*  pl«»  »n  iro* 
whereof  the  plaintiff  was  poffefled,  and  afterwards  loft  them,  and  ^^^"^^^ 
they  came  to  the  defendat\t's  hands,  who  converted  then!  fr^t^  j^u^  ^* 
^c.    The  plaintiff  demurred. — And  it^as  held  by  the  CouRt  Ame,  i^u^i^ 
t^  be  an  ill  pica ;  for  it  amounts  to  a  not  guilty.  ^ 

It  was  doubted  whether  the  Court  fhould  compel  the  de-  i-  Browni.  5, 
fcndant  to  plead  not  guilty,  or  award  a  writ  of  enquiry ;  but  at  J^*  ^^'  95- 
fill  it  was  refblYcd  that  a  writ  of  enquiry  (hould  be  awarded.         ^  j.,^"  ^^ 
174.     SedviiU  Cro.  Eliz.  262.  4S{«    4;  Bac.  Abr.  i^     5.  Bac.  Abr.  2A^» 


KaScr 


^  feafter  Term, 

i  r .  Jac.  I.     In  the  King's  Benclii 

jS/V  Thomas  Fleming,  Knti  Chief  Jujltcci 

'/  Sir  David  Williams,  Kht. 

Sir  John  Croke,  Knt. 

Sir  Johij  Doderidge,  Knt. 

Sir  Henry  Hobart,  KHt.  Attorney  Gftierali 
Sir  Francis  Baton  >  Knt.  Solicitor  General 


Jujiices. 


Cjsn  u 


Ketfey's  Cafe. 


A  iMfe  to  aft  ip^EBT  brought  lipon  a  Icafe  for  ycirs,  for  irrcars  df  ircht 
Infant  is  not         ■      1  agairtft  Richards. 

Mt  only ;  and  The  defendant  in  bar  pleaded  infancv  at  the  time  of  the 

if  it  be  bene-    Icafe  made  ;  whereupon  the  plaintiff  demurred. 

Acial  to  him,  be 

ii  Tiabie  to  an  The  fole  queftion  was,  Whether  a  leafe  made  to  an  inhxit  is 
■Qion  of  debt  v^idf  And  it  was  objeflked  that  h  {hou]d  be  void,  becaqfe  it 
foMhe  rent  re.  pQ^ht  \^  prejudicial  to  him,  who  had  not  fufficicht  difcretion  for 
Poll  494.        ^^^  managing  of  the  land  ;  and  the  rent  nlay  be  greater  than  the 

308-  But  THE  Court  held  it  to  be  voutabU  only  at  his  elcftion ;  for 

'^**m^ fcJ^**  if  it  were  for  his  benefit,  it  fliall  be  no  ways  void :  but  the  infant, 
Godb.  365  *^  bis  eleftion,  may  make  it  void,  by  rehiring  and  waiving  the 
i»  Sid.  41/  land  before  the  rent-day  comes  ;  for  tlicn  no  adlion  of  debt  will 
3.6ac.  Ab.  146,  lie  againft  him.  But  in  the  principal  cafe  it  was  not  (hewed  that 
%'  ^^^n*  Dij.  the  rent  was  of  greater  value,  and  the  defendant  was  of  full  age 
t^vem  lis     before  the  rent-day  came :  therefore  it  was  adjudged  for  the  plaia- 

3.  Burr!  17%'   ^^*     ^'  ^^^P'  -^^^'  ^^^  37*     **  ^'^^'  '*^' 
X794.     Dougl.  53. 

Ca«,.  Higgen's  Cafe. 

filT-ff*"'*^  TN  an  aftion  of  d^bt  the  Court  held,  that  if  one  be  arrcfteJ 
fglanft  bill.  "P°"  procefs  in  this  court,  and  he  put  in  bail,  and  afterward 

Ante,  143.  the  plaintiff  recover,  and  the  defendant  do  not  render  himfelf  aC* 
Poft.  549.  cording  to  law  in  fafeguard  of  bi3  b^il,  the  plaintiff  may,  at  hi» 
f.KoU.Ab.goy.  cl^^ioi^*  takfe  execution  either  againfl  the  principal  or  bail. 

2..Bulft.  6S»      s»  Sid,  107.     s.  Vent,  315.     i.  Com.  Oi;.  502,     3.  Com.  Di$.  311. 

If  the  bait  are  But  if  he  take  and  arreft  the  bail,  although  he  had  not  full  fa- 
e^ttSl^th'e   ^'sfaaion,  he  fhall  never  afterwards  meddle  witli  the  principal. 

principal  it  for  ever  difcharged.  t.  BulA.  68 ^  i.  Brownl.  121.  2.  Wilf.  294.  4.  Barr.  9482^ 
t.  Term  Rep.  559. 

Bail  may  be  fe«     But  if  two  be  ball^  although  one  be  in  execution,  yet  he  naf 
parateiy  diarged  jjfo  take  the  other- 
in  exoGution* 

But  if  the  principal  be  in  execution,  he  cannot  take  the  bail* 

Cevih 


Eafter  Tctm,  ix.  Jac.  i.  tnB.R.  pi 

Geufli  againft  Mynns.  casi  3. 

T^RESPASS  quare  vi  et  armis  clauf urn  f regit ^  lie.     The  defendant  A  fportfman 
^  juflificsupon  a  report,  that  a  vermin  called  a  badger -wzs  found  mayjuftjfyi*«f- 
ibcre  ad  damnum  inhabltantium ;   by  rcafon  whereof  he  uncoupled  'l^l^^^^^ 
his  hounds  in  the  place  where,  and  hunted  there,  and  found  the  pj^^  ov«- the° 
badger,  and  chafed  him  until  he  earthed  him  in  the  place  where,  f^round  of  ano- 
and  thereupon  digged  the  ground  and  took  the  badger  and  killed  therj  bm  re 
him ;  that  afterwards  he  flopped  up  the  earth  again,  qua  ^  eadem  ^"^M*^  *ij^ 
tranfgrejjto^  Vc. ;  and  demands  j udgment* — Whereupon  the  plaintiff  ^'/^   "  ** 
demurred. 

The  Court  held,  that  the  aftion  well  lay :  for  although  the  codb.  112^ 
common  law  warrants  the  hunting  of  fuch  ravenous  beafts  of  prey  Saik.  556. 
in  another  man's  land,  bccaufe  the  deftroying  of  fuch  creatures  is  »«•  Mtxt;  7j. 
profitable  for  the  public,  ^et  the  law  requires  that  fuch  things  ^^\^'^'*'^* 
Ihould  be  done  in  an  ordinary  and  ufual  maimer  ;  and  this  is  ,  xerin^op* 
confirmed  and  explained  by  the  ftatute  of  8.  E/iz.  c.  15. ;  for  al-  334. 
though  the  ftatute  gives  reward  for  the  killing  of  vermin,  yet  it 
laith  it  muft  be  with  confent,  and  with  rcafonable  engines  and  de- 
vices ;  therefore  there  being  an  ordinary  courfe,  viz.  hunting  to 
kill  the  badger,   tlie  digging  for  him   was  unlawful.      Nichors 
Cafe  {a)  in  36.  &  37.  Elix.  for  a  Fox  is  cxprcfly  to  that  purpofe. 
(•)  z.  RoU.  Rep.  55S. 

pit  againft  Webley.  CAst4. 

PROHIBITION  was  prayed  upon  the  ftatute  22.  Hen.  8.  c.  9*  ProhiUtioiu 
'*'    for  being  cited  out  of  the  diocefe,  contrary  to  the  ftatute. 

The  cafe  was.  Pit  had  a  warrant  from  a  juftice  of  peace,  and 
fervcd  it  upon  WebUy  as  he  was  coming  from  church  from  a  fer- 
mon  upon  a  week-day ;  whereupon  Webley  libelled  againft  him  in 
the  high  commiftion  court,  where  the  caule  of  arreft  was  allowed : 
but  for  the  contempt,  the  Court  there  gave  Webley  fix  pounds  cofts  i 
and  for  thoie  cofts  there  adefled,  a  prohibition  was  prayed. 

MAt7N,  tht  Secondary^  informing  the  Court,  that  he  never  knew  Cro.  Cir.  9f, 
of  any  prohibition  on  a  fuggeftion  grounded  on  this  ftatute,  there  ***•  339* 
being  many  exceptions  therein,  the  counfel  for  thfe  plaintiff  in 
the  prohibition  relinquiftied  their  furmife  upon  the  ftatute,  of  his 
habitation  within  a  peculiar  diocefe,  and  framed  the  fuggeftion 
upon  the  ftatutes  of  i.  Rich.  2.  c.  15.  and  50.  Edw.  3.  c.  5.  which 
prohibit  arrefts  in  time  of  divine  fervice,  et  in  eundo  et  redeundo  to 
and  from  the  church  (a) ;  and  thereupon  prayed  the  prohibition. 

But  it  was  faid,  that  thofe  ftatutes  are  where  the  matters  are  be*" 
twixtonc  common  perfon  and  anotlier,  but  not  where  it  concerns 
the  king  and  a  common  perfon,  as  here  it  did  ;  this  arreft  madd 
being  at  the  king^s  itiit. 

The  Court  feemed  to  incline  to  this  opinion,  and  that  there? 
was  juft  6srafe  fof  a  prohibition  ;  but  further  day  being  given,  the 
parties  meanwh^e  agreed. 

(«}  By  '9*  Car.  a.  c.  7.  f.  6*  no  perfon     prooeft,  warranty  order,  judgment,  or  de- 
vpMi  the  Iifcrrf'^  day  (halt  (brve  or  execute     crte,  except  in  cafes  oftreafon,  felony,  or  ^ 
'i  to  be  fenrcd  or  cxectted,  tnj  writ,     breach  of  the  peace* 


c&o.  JAC.  Y  Hankinfon 


3^2  Eaftcr' Term,  ii.Jac.  i.     InB.  R. 

^^"  5-  Hankinfon  agatnjl  Sandilaus. 

Alichaelmas  Term^  \o,Jac.\.  Roll  ^6\» 
Iftwoperfons  "T^EBT  upon  an  obligation  of  forty  pounds.  T)pon  oyer  of  the 
jW/;r^aland  X-/  condition  thereof  Sic  cafe  was,  Two  perfons  bound  **  them- 
in  ZZxch  ihTy^'  *'  felves,  or  any  of  them,  their  heirs,  executors,  or  either  of  their 
bind  •♦  itM;in  **  hcirs,  &c. :"  ajid  the  aftion  was  here  brought  againft  one  of  the 
••  iUv  i,  or  my  obligors  only,  the  other  then  living ;  whereupon  the  defendant  de- 
*'  "*  ^ht*"N  t*'"r  murred  in  law. 

"  hc..-..x.co-  ,  .  ... 

*'  r..,«r either  The  queftion  was,  Whether  this  bond  be  joint  and  fcvcral,  or 
*    ;    1 1  i.cir«,  only  a  joint  bond,  to  be  fucd  againft  them  both  ? 

,  .  /  '^  It  was  uried  for  the  defendant,  that  the  obligation  was  fcaled 
'    -    * .  •  , .      h'A  delivered  by  both  of  them  jointly,  and  was  a  joint  bond,  and 

th  vords  fubfequcnt,  "  or  either  ot  us"  (in  refpeft  one  of  the 
»  '48. '  '  '-^o's  was  to  be  difcharged  thereby,  it  being  uncertain  which  of 
^yt»,  310,  .1  em  ^ ,  were  therefore  void  :  and  it  differed  from  the  cafe  in  Dyer^  19. 
8.  Htm.  6.  p .» ..  where  three  were  bound  in  an  obligation,  *'  obligamus  nos  ct  utrumque 
iioor  '^  *'  y.ojhumy  iic, ."  the  bond  tliere  is  joint  and  feveral,  ail  of  them 
^!bac*  AbT^j?.  being  fo  bound  at  the  beginning ;    but  it  is  not  fo  here  :  for  flrft, 

both  of  tliem  are  here  bound,  and  afterwards  follow  tlicfc  words, 

**  or  either  of  us  ;"  and  the  obligee  hath  accepted  it  as  a  joint 

•deed,  and  fo  ought  to  purfuc  the  fame. 

But  it  was  held  by  the  Court,  that  the  acceptance  here  is  not 

material  as  to  the  eledion,  but  itftill  remains  at  the  pleafure  of  the 
obligee  to  fue  them  jointly  and  feverally :  and  the  joint  delivery  of 
the  bondfliali  \\:.x  make  it  to  be  a  joint  bond,  and  not  fcvcral,  the 
fame  being  by  the  kw  joint  and  feveral ;  and  in  this  cafe  **  fi"  and 
**  ver  arc  all  one.  And  the  Court  thereupon  over-ruled  the  de- 
murrer ;  and  judgment  was  given,  and  entered  for  the  plaintiff. 


Trinity 


Trinity  TeW,  ^*3 

1 1.  Jac.  I.  In  the  King's  Bench. 
Sir  Thomas  Fleming,  Knt.  Chief  Jujiicc. 
Sir  John  Crokc,  KnU  1 

Sir  John  Doderidgc,  Knt.  >  Jiifiiccs^ 

Robert  Houghton,  Efq.  ^ 

Sir  Henry  Hobart,  Knt.  Attorney  General. 
Sir  Francis  Bacon,  Knt.  Solicitor  General 

Doyley  againft  WhitCk  Casi  i* 

Hilary  Term^  6.  Jac.  i.     Roll  853. 

ACTION  for  the  felfe  imprifonment  of  the  plaintifPs  wife,  if  judgment  b* 
The  cafe  appeared  to  be,  One  Leonard  Loves  brought  an  obtaincii  againft 
adion  of  trefpafs  in  the  common  pleas  againft  Julian  God*  \^^^^Ti^^ 
dard^  Widow  ;  hanging  the  fuit  (he  takes  Doyley  to  hufband  :  judg-  ^*Z'"vvard«J 
ment  was  given  2Lg^in&  Julian  Goddard  \  and  a  writ  was  direfted  y«  ihe  alone 
to  [f^ite  the  defendant,  being  then  Iheriff,  quod  caperet  JuLi  anam  Jhall  betaken  in 
pradiaam^  per  nomen  of  J  u  L I A  N  GoD  D  A  n  D,  adfatlsfacicndum  pradiif,  ^e^ution  by  her 
Leonard. />r«^&f««y5,&fr.  maiden  oame. 

The  defendant  made  a  fpecial  juftificatlon,  that  at  the  time  of  cr(f"car^^' 
the  aft  ion  brought  againft  her  Ihe  was  Julian  Goddardy  widow.        .,^*      '  *^'' 

But  at  the  time  when  the  capias  ad  fattsfaciendum  was  executed,  '•  ^^^'  ^'*^- 
and  Ihc  thereupon  arrcfted  and  imprifoned,   (he  was  the  wife  of  t  coro-DI^ 
Doyley:  whereupon  the  plaintiff  demurred  in  law  ;  and  it  was  ad- ^7. 
judged  for  the  defendant :  for  3.Bi.C6m.4i4. 

The  whole  Court  was  of  opinion,  that  ifanaftion  be  brought  *'^^'  *P'7*^* 
againft  a  widow;  who  is  found  guilty,  and  before  judgment  takes 
an  hufband,  that  the  capias  (hall  be  awarded  againft  her,  and  not 
againft  her  hufband  :  and  in  this  cafe  of  her  fubfequent  marriage 
with  Doyley  (he  not  being  fo  much  as  once  named  in  any  part  of  * 

the  record),  if  the  (heriff  had  returned  that  (he  now  was  married, 
he  woufd  have/alfified  all  the  proceedings  ;  and  therefore  they  re* 
Solved  that  the  adion  was  not  maintainable.  . 


Matthew  againfi  Crafs.  ^^^^  ^ 

ACTION  FOR  THESE  WORDS:   "  Thou  art  art  whore- ^^  ^j^„ f],^ 
'^  "  mafter,  for  thou  haft  lain  with  Brown*s  wife,  and  hadft  to  do  defamation,  per 
"  with  her  againft  a  chair/'  by  rcafon  of  which  words  he  loft  his  fuod  xht  plain- 
marriage,  addamnunij  i^c.  iff  loft  hit  nnar* 

After  verdift  for  the  plaintiff,  it  was  moved  in  arrcft  of  judg-  although  the  '' 
ment,  that  the  words  are  nDt  aftionable,  but  examinable  only  in  wordt  were 
the  fpiritual  court ;  and  that  this  was  the  firft  precedent  where  lofs  ?"^y  «JK"1"^ 
of  marriage  was  ever  laid  for  words  fpoken  of  a  man  j  and  fo  not^J^*  '""^" 
like  to  Jnne  Davies*  Cafe^  4.  Co.  16.  Port.  4ax.  499. 

But  it  was  conceived  by  the  Court,  that  tKcrc  was  not  any  CrcCar.  269. 
difference  betwixt  the  cafes,  as  to  the  hindrance  of  marriage  either  of  1 .  Roll.  Ab.  34, 

2.  Co.  17. 
I^c^  iiS*    Garth,  113.    Comb.  I38.  39ft.     t.  Sid.  %\\»    Salk.  552.  69X.     Ld.  Ray.  jg^,    ^.  £ac« 
^<  SM-    ft*  TcTiD  Rep.  473, 

Y  a  a  man 


3H  Trinity  Term,  t  i .  Jac.  i.    In  B.  R. 

Matthiw  a  man  or  of  a  woman ;  which  being  allcdgcd  in  this  cafe,  and  a 
a^atn/i  temporal  lofs  and  damage  to  enfue  thereby,  although  the  crime  is 
*^"'  to  be  punilhed  in  the  ecclefiaftical  court,  yet  thefe  words  give  the 
temporal  court  jurifdifiion,  and  make  them  here  adionable.  So 
the  calling  of  one  "  baftard"  is  triaHe  and  determinable  in  the 
fpiritnal  court;  yet  when  matter  fubfeaucnt  is  laid  which  is  triable 
in  a  temporal  court  (as  to  entitle  hiralelf  to  be  heir,  or  where  he 
ihews  fome  poffibility  of  being  heir),  this  niaketh  the  calling  of 
him"  baftard"  to  be  aftionablc  at  the  common  law  {a)  :  fo  here, 
by  reafonof  the  allegation  of  his  lofs  of  marriage  by  diefc  words 
fpoken,  the  aftion  is  maintainable :  and  judgment  was  given  for 
the  plaintiff. 

(«}  See  Vanghan  y.  Ellii,  mte,  %i%.    3.  L^.  i>9«     it.  Mod.  iij* 

Ca«»  3.  The  King  again/i  Sorel. 

An  indiftmcnt  a  j^j  indiftment  for  flopping  of  water  was  qnafhed  as  infuffi-- 
watcr*muft  ^-  "^  cient,  the  words  bemg,  "  quid  quadam  pars  aquai**  was  by 
fcribethe  place  him  flopped  ;  which  words  are  too  uncertain  :  for  by  Croke, 
as  fo  much  Uni  JuJUce^  It  ought  to  have  been,  **  quadam  pars  terra  aqua  compertai* 
covered  with  a^^j  by  DoDERlDGE,  ^*  magna  pars  aquaC^  according  to  lAtttrefs 
''"^  Cafey  4.  Co.  88.  b.  and  Dyer^  245.  which  were  to  that  purpofe  cited. 

Bro,^'.  14I.  '  Whereupon  the  party  indifted  was  difcharged. 
Salk.  359*     ».  Ld«  Raym.  1174.      x.  Hawk.  P.  C.  42i.    a.  BI.  Com.  i8« 


Cast  4. 


Rawlins  againji  Barret,  and  Porter  agalnft  Agar. 

«ras  refoived  this  Term  hv  ali.  the  Court  in  thefe  ( 


Writ  of  error.    jT  Was  refolved  this  Term  by  all  the  Court  in  thefe  cafes, 
pT*  *V*        .    ^'^^^  a  writ  of  error  doth  not  lie  upon  the  firft  judgment,  either 
\ ' i?  \  u        *"  a  writ  of  partition  or  account. 

i.RoU.Ab.7(o.  '^ 

Cro«  Eliz.  3  $6.  ir.  Co.  38.  b.     Co.  Lit.  16S.      2.R0U.  Rep.  ix6*     a.  Bulil*  104*     a.  Bac  Ab.  191. 

3.  Ba&  Abb  aia,  213.    Ld.  Raym.  6so. 

See  8.  ft  9*  WUI.  3.  c.  31. 

c*«  S*  Kipping  againft  Swayn. 

A  declaration  on  TTVEBT  upon  the  ftatutc  of  7.Edw.  6.  c.  1 3.  for  not  fetting  forth 
^Ethr.e.  C13,  A-/  of  tithes ;  and  declares.  That  he  was  proprietor  of  the  rcftorjr 
Ih!  la^ndff?  ^^  ^-  *^  ^^^  county  of  S.  for  the  term  of  feven  years,  and  that  the 
term  was  ex*  defendant  was  occupier  of  lands  within  the  lame  parifh  for  fix 
pimi  before  (be  months,  by  a  demife  made  loth  March,  lO.  Jac.  i.  and  that  die 
day  on  which  defendant  a7th  Auguflanno  pradiffo  did  cut  his  corn  there  growing; 
^  rithT'**  2u  *^^  ^^^^  *^  ^^*  September  next  following  the  defendant,  being 
ledfftti.  **  '  /«*^''«'J  ^^^i  domini  regis ^  carried  away  the  laid  corn,  not  felting 
Poit.  36a.  43;.  out.the- tenth  according  to  the  flatute. 

I.  Sid.  Ill,  '^^^  defendant  pleaded  nil  debet ;   and  it  was  found  for  the 

a!  Lev.  1. '      plaintiff:  and  now  moved  in  arreft  of  judgment,  First,  That  the 
1.  Venu  I  a  6.    plaintiff  by  his  own  (hewing  had  no  caufe  of  aftion  againft  the  de- 
fendant ;  for  the  defendant's  intereft  in  the  land  was  determined 
before  tlic  titJies  were  carried  away. 

But  THE  Court  held  it  to  be  no  exception ;  for  although  his  in- 
tereft in  the  lands  was  determined,  yet  he  remained  owner  of  the 
corn:  for  if  corn  be  cut  down,  although  a  ft  ranger  take  it  away  be* 

fore 
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fore  fcvcrancc,    yet  an  adion  by  this  ftatutc  will  lie  againft       -»i«'»^ 


him. 


SWAYN. 


Another  Exception  was  taken,  Bccaufe  the  plaintiiF  faid,  he  if «  pontiff  on 
wdsJuiJitus  dM  domini  regis \  fertile  ftatute  refers  fuhditus  to  his  \^^^j^^^^* 
politic  capacity,  but  ^/V?i  goes  to  his  natural  and  fojc  capacity,  m^e^^n^l.,^ 
and  fo  the  force  of  the  ftatute  ihould  be  determined  by  his  death,  that' he  ii/«^. 
—And  this  was  held  by  three  of  the  Judges  to  be  a  fault  incurable.  '»^w  dial  dm» 
But  Houghton  doubted  ttercof.    tt  adjeurnatur.  '^^"^  •*  ••  ^*^' 

Hard.  I7J.    5,  Bac.  A*,  xo). 


X  3  Micbaelmat 


*^*  Michaelmas  Term, 

1 1 .  Jac^  I.     In  the  King's  Bench* 
Sir  Edward  Coke,  Knt.  Chief  Juftice. 
Sir  John  Croke,  K?it.  1 

.-  Sir  Jol  11  To  ^eridge,  Knt.  >     Jufic-s. 

Robert  Houghton,  Efq.  '    J 

Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  Henry  Yelverton,  Knt.  Solicitor  General. 


Cais  I. 


Memorandum. 


Sir  Edward  ^  I  *  HIS  TcriTi  SiR  Edward  Coke,  Chief  Juftice  of  the  com^ 
Ui*  maik  Chief  I  mon  pleas,  was  made  Chief  Juftjce  of  the  king's  bench, 
Tuftice  of  ihe  A  and  had  only  a  writ  to  command  him  to  attend  in  tiiat 
king's  bench,  fcrvicc,  and  no  patent;  which  was  openly  read,  and  tlien  he  took 
his  oath  to  execute  that  office. 

^.  „  „  And  Sir  Henry  Hobart,  the  King's  Attorney,  was  made 
Lm^deChi'ef  Chief  Juftice  of  the  Common  Pleas  ;    . 

Judice  of  the  common  picas. 

Sir  Francis  Bacon,   the  King's   Solicitor,   made  Attorney 
SirFraniiiMa.  General;  and  Henry  Yelverton  made  Solicitor  General. 

C04  and  Sir 

Btnrjf  TJveriMj  AicoTOcy  and  Solicitor  General. 

Ca»i  a.  Rogers  agalnfi  Parry. 

Adcclaraiion  A  SSUMPSIT.  In  confideration  of  ten  pounds  he  promifcd  to 
^o  ^anT'^'kafe  "'^'^^  ^^^^  ^  ^^'"'''^  ^^^  twenty-one  vcars,  ii.  jlprli,  9,  Jac,  i. 

crfahoofe  and  *'^^  ^^^^  ^^^^  defendant,  being  pofleiTcd  of  a  houfe  adjoining, 
not  toc-iiTy  on  whereof  a  (hop  was  parcel,  affumed  that  he  would  not  fuficr  the 
a  particular  trade  of  a  joiner  to  be  ufcd  in  the  faid  fliop  during  the  faid  term; 
mde  in  the  ^jj^j  alkcgcs  in  faft,  that  he  paid  the  ten  pounds,  and  that  the  de- 
wuhoJf  filUdi-  fc"^a"^  ^^c  ^^"^^  ^'^y  <^^^\fii  tenemcnta  fnedi^a  for  twenty-one 
]ng,inthefUte.  Vcars  inprmafradittas  and  that  upon  the  lOtli  AfriU  lO.Juc.i* 
tnent  of  the  and  for  the  year  following,  he  permitted  one  J,  S.  to  ufe  the  trade 
breach,  that  it  Qf  ^  j<  iner  in/ho^GparctUd  mejfuagii  prardUi,  contra  formam  ajfum}- 
was  the  (hop     ti,n,,p,^^,^, 

fare<i  oi  the  After  fjofi  ajfumpjit  pleaded,  and  verdift  for  the  plaintiff,  it  was 
houfo  or  that  moved  in  arrcft  of  judgment.  That  the  declaration  was  not  good, 
mXdurinr"  ^^^^  ^^  '^^  ^^^^  ^^^  ^?>  ^^  J^^opa  prad'ta.  nor  that  it  was  parcel  of 
fhptcrm.  tlie  1  <uife  tempore  affumptionlsy   nor  that  the   promife  was  made 

(luring  the  term,  for  the  term  may  be  fui rendered. 

Sed  non  al  ocantur ;  for  the  term  fliall  be  intended  to  continue, 
unlefs  it  bt:  otherwif'  fhewn  on  the  con  tmry  part.  Vide\zK^- 
BocK,  21.  Hen,  7.  pL  32.  Alfo  the  Ihop,  being  parcel,  fhall  be 
intended  always  parcel ;  and  contra  formam  aj/umptionis  intends  that 
it  was  lie  forefaid  fliop  :  an^  although  be  doth  not  Ihew  that  the 
demiie  v*a,  to  the  plaintiff,  yet  beca\i(c  it  is  demi/k  infqrmifr^^S* 
it  ihall  be  intended  to  be  to  the  plaintiff. 

Ppnnis's 
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Dennis's  Cafe.  ^*«*  > 

r\EBT  upon  an  obligation.     The  condition  was,  Whereas  hc^"">«' 
*^  was  obliged  to  pay  fuch  a  fum  of  money  ^X.  Newton  Petrarch  \  ^^^^*  '5°* 
if  he  paid  it  at  the  day  at  Newton  aforefaldy  that  thcn,^  &c.    The   °  *  ^*^*    ^  ' 
defendant  pleadeth  payment  at  the  day  at  Newton  aforeJhU,  the  ^^  ^'"rf^J"' 
venire  facias  being  of  Newton  only  ^  without  faying  Petrarch;  and^j^^j,®'  *^ 
a  venlrofaciat  de  novo  was  awarded.  p.  i»5/a. 

Moore  againfi  Goodgamc.  Casi  4. 

TERROR  of  a  judgment  in  the  common  pleas  in  replevin*    The  A  cuftomary 
^  error  afligncd  was,  Becaufc  in  the  replevin  the  plaintiff  al-  ^^^^^  "^ay  ^»« 
Icdgeth  the  taking  to  be  at  Pf'arfield^  in  a  place  called  Eaji-meadow.  f^*?*and^he 
Tiie  defendant  faith,  that  locus  in  quo  is  three  acres  of  meadow  in  iord^'n,ay  hold 
IFargrove^  which  is  the  freehold  of  Lady  Per iamy  and  made  cog-  cuftomary 
«izance  as  bailiff  to  her.     The  plaintiff  replies,  and  entitles  him-  courts,  but  not 
felf  to  the  land  as  a  copyhold  parcel  of  the  manor  of  H^argrove.     *  ^°^^^  ^"* 

Upon  long  pleading  in  bar  to  the  avowry,  replication,  rejoinder, ,,  Co.  17. 
and  lurrejoinder,  tlic  iffue  was.  Whether  '*  infra  manerium  dc  War-  Co.  Lit.  58. 
^^  grove  tails  habctur  confuetudo^"*  that  the  faid  land  in  IVarfield  is  a  Vtlv.  191. 

manor  of  IVarfield  demifcd  and  demifable  by  copy  of  court^roll.  '•  ^"*^'  57- 
4.,:.t    frf-    9  2.  Brownl.  240. 

pm,l£c.f  ...  GUb.Ten.ai^. 

This  iflfue  was  tried  by  a  venire  facias  de  vicineto  manerii  dc  War- 
/roiv;  and  found  for  the  plaintiff,  that  there  was  witliin  the  maixor 
of  IVarfield  fuch  a  cuflomary  manor. 

And  it  was  refolved  by  the  Court,  that  within  one  manor 
tlicre  may  be  another  manor  demifable  by  copy,  and  that  within 
that  manor  there  may  be  cuftomary  tenants  ;  for  as  well  as  there 
may  be  a  tenant  at  will  of  a  manor  at  the  common  law,  fo  there 
may  be  tenant  at  will  according  to  the  cullom  of  the  manor : 
wherefore  it  was  adjudged  accordingly  for  the  plaintiff. 

A  Writ  of  Error  being  brought,  error  was  afligned,  Becaufc  on  an  iflue  on 
tlie  venire  facias  was  of  the  manor^  where  it  ought  to  have  been  of  the  cuftom  ot 
tU  manor  of  IVargtove  and  of  IVarfield^  which  is  a  diflinft  vill  of*  n»*^'<*^f  ^^ 
'\Xk\f,—Sed  non  allocatur ;  for  the  iffue  being,  whether  within  ^hc  l*^'"\^''^^^^ 
manor  there  be  fuch  cuflo^i,  the  venu^  fhall  be  only  of  the  ma-  PofT.  318^^5! 
nor  i  and  Warfield  being  parcel  of  the  manor,  ftijl  be  intended  to  g  c],  ", . 
be  witliin  it,    The  judgment  was  affirmed,  Cro,  Cai.  3««» 

The  Earl  of  Bedford's  Cafe.  Ca.e  5. 

'^  RESPASS  for  entering  into  land  in  Lanygame,  The  defendant  where  the  iflus 

pleaded,  that  the  place  where  is  three  acres,  parcel  cf  a  «rreat  h  en  thr  gene- ' 
waftc  called  Hofe^  in  Larygame,  parcel  of  tl\e  manor  of  hijhops-  raUiiftomof 
Taimton  \  imd  that  the  Earl  of  Bedford  was  fcifed  in  fee  of  the  ma-  *^^  "'*"°^.  ^^^ 
i\ot  oi  Bi/hopS'Taunton,  whereof  one  houfe  and  twenty  acres  of  ["^^^^^j^f^^^y^    . 
land  in  Lanygame  is  cuflomary  and  copyhold  land,  demifable,  cic.  «a«r;  'but 
m  fee ;  and  that  the£cr/  of  Bedford  granted  to  him  the  faid  mei-  witr.  ii  is 
fuage  and  lands  by  copy,  &c.  in  fee ;  and  that  within  the  niauor  ^'^''^^^'*^  ^^rtain 
n  il  cuftom,  that  every  copyholder  of  the  faid  manor  fhould  have  ^^^^^^"^^^^17 

torn,  it  fliall  be  from  ihe  partitular  vUl.    Ante,  327,      Poft.  6j0% 

Y  4  commo^ 
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The  Ev\  of      common  of  efloven  in  the  faid  wafte  called  Hope^  l^e,  and  fo  juf- 

C^l'*"*"  *      ^1^^-^-  ^^^  ^^^^  ^^^  ^P^"  ^^^^  cuftom  ;  and  found  for  the  pi  in- 

tiff,  tlut  theie  was  no  fijch  cuftom.     It  was  moved  in  arrcft  of 

judgment,,  that  tlie  venire  facias  was  awarded  only  of  Lanygamt,  and 

hot  of  tlie  liianor,  as  it  ought  to  have  been. 

DoDERiDGE  held,  that  the  trial  was  good  enough;  for  tho 
copyhold  being  in  Lanygame^  and  tlie  place  where  being  in  La- 
nygame^  they  of  Lanygame  may  well  try  that  cuftom  ;  for  tlie  one 
part  of  the  manor  may  well  know  the  cuftoms  of  the  other  part. 

Butit  being  afterwards  moved  again,CoKE,  Chief  Jhjlice^  and  all 
THE  Justices,  agreed,  that  it  was  a  mif-trial  j  for  the  venue  ought 
always  to  be  of  the  place  as  large  as  the  extent  of  the  iffue;  and 
the  iffue  oeing,  whetlwr  there  were  fuch  a  cuftom  within  tlie  ma- 
nor, &c.  the  manor  may  extend  into  divers  vills :  therefore  the 
venire  facias  ought  to  be  of  the  manor,  and  not  of  the  particular 
vill  within  the  manor.  But  if  the  iffoe  had  been,  whether  the 
cuftom  were  for  fuch  copyholders  within  the  vill,  there  it  ought 
to  have  been  otherwife.  Wherefore  it  was  ordered,  that  a  V€mr9 
facias  de  novo  ihould  be  awarded. 

c;v„  6.  Wheeler  againjl  Heydon. 

Hilary  Term^  8,  Jac.  I .     Roil  1317. 

T\EBT  upon  the  ftatute  of  2.  EJw.  6.  c.  13.  for  not  letting  out 
^^  his  tithes,  but  carrying  away  his  corn,  the  tithes  not  being 
fet  forth ;  and  declares,  that  one  Thomas  Rock,  parfon  of  the  rcftory 
of  Serif  ton,  let  to  him  the  reftory  for  "  fix  years,  if  he  lived  (o 
♦*  long,  and  continued  parfon  there  /'  and  that  the  defendant, 
being  an  occupier  of  fuch  lands  fown  with  wheat  within  tlie  faid 
pariftiy  reaped  and  carried  it  away,  the  titlies  not  being  fet  forth. 
&c. ;  and  avers  the  life  of  the  faid  Titmas  Rack^  and  that  be  con*, 
tinues  parfon,  &c. 

The  defendant  pleaded  non  debet ;  and  a  fpecial  verdift  was  given, 
that  the  parfon  made  the  leafe  for  *'  fix  years,  if  he  lived  fo  long;" 
and  the  words,  *'  if  he  continued  parion,*'  were  not  within  the 
}eafe ;  and  they  found  all  other  points  according  to  tlie  decla-* 
ration.    Etji,  Uc. 

Hereupon  it  being  moved  and  argued  at  the  bar,  all  thr  Jus* 
TicEs  (except  HonGHTON,  who  doubted  thereof)  held,  that  the 
variance  betwixt  the  leafe  in  the  declaration  and  the  leafe  found  . 
/hall  not  prejudice ;  for  it  is  all  one  in  fubftance,  although  it  va- 
ries in  words  ;  and  the  addition  in  the  declaration,  ^*  if  he  fo  long 
*•  continue  parfon,"  is  no  more  than  what  the  law  fpeaks,  for  fo 
the  law  tacitly  implies ;  and  therefore  the  addition  thereof  is  no 
variance  in  fubftance. 

In  debt  on  ^^  i^  ^^^^  5°^^  enough  for  a  fecond  rcafon  j  for  the  leafe  is  not 

%,EJw.$.c.tz.  the  ground  of  the  action,  nor  is  the  declaration  founded  upon  the 
fwootfetiinf  leafe,  but  upon  the  carrying  awjiy  of  the  tithes ;  and  for  remedy 
ourntiics  if  V  ^^  j^jg  ^rrong  was  the  a^ion  brought ;  and  tlie  allegation  of  the 
f!^fi^*th!m  l^afc  ?s  but  an  inducement  to  the  adion ;  and  the  jury  finding 

thai  oi)  w*^ic'  tho  plaintiff  luth  declared,  yet  the  variaiu*  is  not  fatal  |  for  th€  gift  of  theadion  lies  ia 
the  tot  if  Au-\  the  ^1  tgat'.on  pf  ihc  Icafc  is  onJy  inducement.  Ante,  70.  3 1 8«  Poll.  36a.  43S.— i.ft*-  *» 
p,  29.    2'^r  6.  pU  as-    plowd,  31.  191.    a.  9>oU^  Ab.  717^    2.  Byift.  36,    a.  Bl.  ^pp.  W93* 


A  variance  in 
tvorJ^  but  not 
InfukfioMM  be- 
tween the  kafe 
In  tbedeciara- 
tioo  and  the 
leafe  given  in 
evidence,  Is  fa- 
tal, if  the  kafe 
ht  tbe  ground 
of  the  aAinn. 

4q.  Eaw.-^.  pi%. 
la  Edw.'^.  77, 
Cowp.  178, 

♦74- 1^' 
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that  he  hath  a  good  Icafc  and  a  good  title  to  ground  his  action,  al-    WME»i.t« 
though  it  be  not  in  the  fame  manner  prtciiely  as  he  declares,  it       frw«>» 
being  found  for  the  plaintiff,  he  fliall  have  judgment :  but  if  debt       •'^•«'« 
had  been  brought  upDn  this  Icafc  for  years,  fuch  variance  perad- 
venture  would  have  been  material,  bccaufe  the  Icafe  is  the  ground 
of  the  aftipn.     Wherefore  it  was  adjudged  for  the  plaintiff. 

Delahay  agalnft  Vaughan.  casst^ 

EafierT§rmt  il.  Jac.  i.  Roll ^16*  or  486. 

TERROR  of  a  judgment  in  the   common  pleas ;  for  that  the  Judgmmt  on 
^  plaintiff,  being  an  attorney  in  the  common  pleas,  fued  an  at-  »« '»^*«^*««'' tf 
tachment  of  privilege  againft  the  defendant,  and  recovered  againft  ftd^^J^Elufe  the 
him  by  non  fum  informatus.    The  error  affigned  was,  Becaufe  the  pulntiff  did  noc 
plaintiff  did  not  fand  pledges  de  profiquendo. — And  this  being  cer-  find/iir^w. 
tified,  and  in  nullo  eji  erratum  pleaded,  it  was  for  this  caufe  reverfed.  ?<'^-  4t4* 

9.  ^iw,  4.  pi.  17.     iS.  Edw,^  pi.  9.     %.  H*H.  7.  pL  I.      PjMr^alEi 

But  now  hy  i6.  &.  17.  Car.  2.  c.  S.  no     or  but  one  pledge  to  profecutf^  returned 
jttdsment  after  verdia  (hall  fee  fcf ,  ftaycd,  or     upon  the  origioal  writi 
rororfed,  b/  reefon  that  there  are  not  pledgcS|i 

Pyot  agasnfi  Lady  St.  John.  CawS, 

Micbailmas  Tirm,  T*Jac.  I.     Rdl  iii\.    InC.B. 
D ICHARD  PYOT,  alderman  of  Lonim^  as  affignec  of  S/V  Oliver  A  leverfionerui 
•^^  Cromwell  brings  covenant  againft  Lady  Katherine  St.  John  ;  for  J?®'*^^ 
that  whereas  Sir  Oliver  Cromwel  being  feiled  in  fee  of  a  raeffuage  SJj*^,  j^e 
in  Bethnal-Green^  and  pofleflcd  of  a  leafe  for  divers  years  yet  en-  for  yean  of  lan4 
during  (Ihewing  of  what  leafe  and  how  became  thereunto),  Itthyamoiberdta^ 


both  the  houfes  and  the  courts,  orchards,  and  gardens  appertaining  ""y  **"•"«  ^' 
unto  them,   to   the  faid  defendant  for  ten  years   by  indenture,  jJ^JJ'^"^^^***^ 
wherein  (he  covenakts  to  repair  the  houfes,  edifices,  and  build-  ^^^^  wbom^* 


ings,  with  neceflary  reparations  \  and  that  ihe  would  maintain  and  both  the  houie 
keep  dimijfa  framijfa  with  paling  and  fencing,  and  at  the  end  of  the  ^^  J«n<*  ["^c 
term  would  leave  damui  et  alia  pramiffa  fufficiently  maintained,  *f*"  **^*'***!*y 
repaired,  paled,  and  fenced  :  and  (hews,  that  by  a  deed  he  granted  \^  fl^"^, 
to  the  plaintiff  the  faid  reversion  in  fee,  and  by  another  deed  the  although  he  de« 
reveriion  for  years  ;  and  that  the  defendant  attorned  upon  the  fe-  rives  his  right 
veral  grants  ;  and  that  at  the  time  of  the  leafe  and  grant  of  the  faid  ^f?"  <*iffcrent 
rcvcrfion  the  houfes  were  well  repaired ;  and  that  after  the  grant  ^^^  ^g^ 
upon  him  of  the  faid  reveriion,  diver/a  domus  hca^  parcella^  et  res  * 

torundem  tenetnenimrum  et  pramiffhrum  decajliat.  dirupta  etfraifafue^  BioiiniL  M 
rimty  et  in  decafu  devenerunt  ;  et  diverfa  aha  parcella^  et  res  e§rundem  j^|p^^  ^* 
tenementorum  et  pramijforum  eifdem  pramiffts  affixa  abinde  dvulfa  et  Poph*  14.' 
ofpmata  fuerutUf  front  fequitur^  Wr. ;  and  inftanceth  in  the  pave-  Cro.  His.  %^^ 
nicnt  of  the  court,  the  carrying  away  of  the  locks  and  keys  of  a?^J[*^"* 
cupboard,  the  breaking  of  the  glafs  in  the  windows,  the  carrying  Hdi,"^!* 
away  of  a  (hclf  which  was  fliewn  to  be  fixed,  &c.     And  it  was  t.  Bac  Ah.  31, 
thereupon  demurred,  and  adjudged  for  the  plaintiff;  and  upon 
writ  of  enquiry  of  damages,  entire  damages  were  given  to  one 
hundred  pouuds,  and  judgment  accordingly  ;  and  thereupon  error 
brought, 
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Pyot  First,  Upon  the  matter  in  law ;  becaufe  he  bavinj;  two  rcver- 

^i^^ift  fions,  the  one  in  fee,  the  other  for  years,  granted  by  leveral  dccds^ 
loMw/*  ^"^  ^^  fevcral  times,  could  not  thereto  re  have  one  a£tion,  but  ought 
to  have  brought  feveral  aftions. — But  all  the  Justices  held, 
that  he  may  well  enough.^— And  Coke  faiJ,  that  it  was  fo  rcfolvcd 
upon  argument  in  tlie  common  pleas  ;  for  one  may  have  an  adioti 
ofwafte  upon  feveral  leafes,  and  upon  feveral  grants  of  a  reverfion, 
and  2Lformfdsn  upon  feveral  gifts ;  and  upon  the  fame  reafon  he  may 
have  one  writ  ot  covenant. 

"Noi  repairinfT «  SECONDLY,  It  was  obje&ed,  that  the  affignment  of  the  breacK 
^vifar*/  is  a  jg  jj^  jjQ|.  repairing  of  the  pavement,  which  is  out  of  the  covenant, 
▼eftanito*wte  ^OT  it  is  neither  building,  paling,  nor  fencing;  and  damages  arc 
the  premifei  given  for  it,  and  the  damages  areentire.—^f^^  non  allocatur ;  for  it  is 
fufacientiy  Within  the  intention  of  the  covenant,  and  it  is  quaji  the  buildings 
maimamcd  and  ^nd  within  the  words,  '*  leave  them  lufficiently  maintained,  re- 
fepairtd.  ^^  paired,  &c.  ;*'  and  the  not  repairing  may  be  matter  of  value,  and 

a.  v^Bu  11*.    jj^y^jj  prejudice  to  the  leflbr. 

Lcavingtbeglaft     THIRDLY,  It  was  alledged,  that  the  aflignment  of  the  breach  in 
of  windows      glafs  being  broken,  cannot  be  in  glafs  which  is  but  cracked ;  and  it 
cracked  i«  a      jg  ^^^  wlthin  tlic  intention  of  the  covenant  that  fuch  petty  things 
«anltel4X  ^ould  be  a  breach  thereof.— Srrf  mn  allocatur, 
&c.       3.  Lev.  »6s« 

Carryin^away       FpUKTHLY,  It  was  alledged,  that  the  Carrying  away  of  a  flielf 

^Jbfify  though  which  was  not  Ihewn  to  be  fixed  was  not  any  breach. — Scd  non  al^ 

7%!t^!^Uz^  /(?r«/ttr.;  for  it  fnr^Il  be  intended  fixed :  and  it  is  faid  that  d\verff  res 

bJ^acTof  cove-  ajpxa  afportata:  fiurUnt,  '  Wherefore,  without  arguaient,  the  judg- 

ram  to  leive  I  he  ment  was  affirmed. 

pnrmifes  in  tlie 

lame  order,  &c.'      Ante,  11 9.     i.  Leon.  9;,     g.  Burr.  2^7, 

Case  9.  Rich  a^aiftft  Kneeland. 

iinaaonon  A  CTION  QN  THE  CASE.  Whereas  the  defendant  was  z, 
thcc^fc  tt%  a.  xx  common  bargeman,  and  ufed  to  carry  for  hire  from  London  to 
gainfta  ««m.«  ^;y^^^„  ^^  ^^l^^^  places  in  Ktnt ;  that  he  delivered  to  him  a  port- 
lofi  of  gcoc's  •  nianieau  and  tjiirty  pounds  therein  to  carry,  and  gave  to  him  two- 
>i»hich  he  un-  penccfor  the  carriage  ;  and  that  the  defendant  tarn  negligenter  cufto^ 
denaktrstocairy  dhit,  that  it  was  taken  from  him  by  pcrfpns.  unknown,  and  fo  he 

for  hire  i  and  if  ||^^  -^^ 
he  pl«ad  that 

the  piaintiaVr/"-      The  defendant  pleads,  confeffing  tlic  receipt,  that  he  was  acom- 
thatgid  him,     jYion  bargeman ;  but  that  he,  fearing tQ  carry  it,  delivered  it  to  J.  JD, 
t^lfver^bk^*  *'  to  carry,  ar.d  that  he  gave  notice  thereof  to  the  pJaintifF,  and  he 
Ante,  2.  '       agreed  thereto,  and  dilcharged  hiip  of  the  carriage. 
PofL  608,  xiie  plaintiff  travcrfes  that  be  did  not  difcharge  him. 

S.  c.  r. l^on.  It  ^as  thereupon- demurred:  and  adjtjdged  for  the  plaintiff;  for 
^Ron- Ab^'i6r.  *^^^  delivery  by  his  offcnt  is  not  matepal :  but  the  only  matter  tra- 
s.  c.  Hob!  17,*  verfable  is  the  difcharge,  which  is  iffuable  i  and  found  for  the 
18.  plaintiff. 

Co.  Lit.  S9.  .        ^ 

4.  Co.  S4.  I.  S;d.  36.  Palnr».  523.  i.  Mod.  S3."  5.  Mod.4C5.  1.  Show.  Si,  119.  2.  S^und.  3S0, 
Ld.  Ray.  46.  646.918.  Stra.  118. 145. 69#,  Salk.  143.  44.Q.  65c,  12.  Mod.48z»  x.  Wilfon,  iti, 
4.  Burr,  2298,    1.  JbTtn  I^cp.  27.  33. 

A  WRIT 
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A  WRIT  OF  ERROR  being  brought,  it  was  affigndd,  /^rV/7,  Be-       Rich 
can't  this  adion  lies  not  againft  a  common  bargeman  without       ''»'"*'^ 
Ipccial  promife. — But  all  the  Justices  ani>  Barons  held,     ***^*"»- 
tliat  it  well  lies  as  againft  a  common  carrier  upon  the  land.     Se- 
covDLY,  They  held,  that  tlic  traveric  was  good.     Wherefore  the 
judgment  was  affirmed. 


Barrens  againft  Ball. 

In  the  Exchequer  Chamber. 


Case  i*^ 


A  CTTOM  FOR  THESE  WORDS:  "  Thou  art  a  murderer,  Adcdaratioa 
-^  **  for  thou  art  tlie  tlUow  that  didft  kill  Mr.  Sydnam's  man:"  ^o«  «^<>rd»,im. 
and  he  doth  not  Ihew  that  any  of  his  fervants  was  flain,  nee  '«««- J^r  of^^^2)"7 
endo  any  that  was  flain, — Upon  not  guilty  pleaded,  it  was  found  fcrvimt  rauft^ 
for  the  plaintiff,  and  adjudged  for  the  plaintiff  in  the  king's  bench,  fhcw  a  homi- 
and  error  thereof  brought  in  the  exchequer  chamber ;  and  for  that«»<*«  commiKed 
caufe  reverfcd.  on  one  of  Af, 

fcrvams. 
Cro.  Elit*  569.     Ante,  1S4.    ^<)^<  34S*423. 

'RzxqXiS a^ainjl  Michael.  Cai«  h. 

In  the  Exchequer  Chamber, 

A  CTION  FOR  WORDS :  '•  Thou  art  as  bad  as  thy  wife  when  in  words  Im- 
*^  **  flie  Hole  my  cuftiion;"  ajid  traverfc  that  any  culhion  P»^'nK*ei*>ny,«c 
wasftolen. — And  after  verdict  for  the  pkintiff,  and  judgment  given  ^^  t>e  fliewo 
in  the  king's  bench,  it  was  reverfed  for  this  caufe  in  the  exchequer  xvw^jmi^J^ 
chamber,  for  it  is  not  averred  that  there  was  any  felony  committed ;  Cro.  ekx,  150. 
and  then  it  is  not  any  flandcr.  V04, 

4.  Bac.  Abr.  509,  510.  514,  515. 

King  agahifi  Bagg,  Casi  «». 

Trinity  Termf  8.  Jac.  I.    Roll  13.-/^1  the  Exchequer  Chamber. 
tpRROR  of  a  judgment  in  the  king's  bench  in  aftion  for  words :  J"<*gmcnt  in 
^'  "  Mr.  7.  D.  was  robbed  of  forty  pounds,    and  a  hundred  JecauTthr^^ 
"  marks  worth  of  plate  ;  and  Alice  Bagg  (innuendo  the  plaintiff)  and  wordVdid  not 
**  7*.  5.  had  it,  and  for  tliat  they  will  be  hanged," — Upon  not  import /«/mj. 
guilty  pleaded,  and  verdift  and  judgment  for  the  plaintiff,  it  was  ^i^S.C.Autc, 
now  afligned  for  error,  that  an  adion  lies  not  for  thefe  words  ;  for  3°*' 
Ue  doth  not  fay  that  Ihc  ftolc  it,  and  it  may  be  they  came  to  it  by  ^^o.  Car.  572. 
lawful  means  ;  and  although  he  faith,  "  they  will  be  hanged  for^^^'  ^^'**  ^^o- 
•*  it ;"  thofe  words  by  themfelves  will  not  maintain  j^n  aflion,  and  \^JV^i^, 
they  do  not  inforce  the  lirfl  words.     Wherefore  the  judgment  was 
reverfftd. 

Wharton  againfi  Sir  Edward  Mufgrave.  Cass  13. 

In  the  Exchequer  Chamber* 
TERROR  in  the  exchequer  chamber.    The  error  affigned,  For  A  /«>#  fmtias 


JL<   •'■».«* 


that  debt  was  brought  in  Cumberland^  and  judgment  had  by  **3r  »n  etccuior, 
confeffion,  and  a  fcire  facial  brouglit  againft  his  executor  in  ^"  cirfcffwn"' 
Mlddlefett^  and  judgment  there  for  the  plaintiff;  where  the y27rf  ^uft^  ii°3l0 
facias  ought  to  have  been  brought  in  Cumberland^  where  the  ori- fame  county 
ginal  was  brought,  and  not  in  Middlefexy  although  the  judgment »"  "^^^^  ^^' 
was  there  by  confeffion  at  IVcflminfter  \  for  the  fcire  facias  ought  *^*^j^^** 
always  to  purfue  the  firft  aftion.  Wherefore  the  judgment  in  the^'^cfnob.  4. 
fcire  facias  was  reverfcd.  S.C.'ydv.a/g. 

^oor,  1^3. 'Cro.  Car,  3i|,   Cro.  Eliz.  1^7,   Sjlk,6oo,    a.I^ut.  12I7,   Stra.208.    1.  Term  Rep,  3 II, 

Jordar; 


33^  JMichadmas  Term,  i  !•  Jac.  i.    In  B.-R, 

casi  If.  Jordan  againft  Wikcs, 

fdfcd'onll^ds  EJECTMENT  of  a  leafe  of  Edward  Bridgman,  23.  Offober, 
In  right  oHji*  9*  7^^'  ''   of  amefluagc  and  lands  in  fVbeaton  Afion  for  five 

wife,  make  a  ycars.  Upon  not  guilty  pleaded,  it  was  given  in  evidence  for  the 
leafe  for  yean,  plaintiff,  that  Edward  Bridgman  claimed  that  land  in  right  of  his 
the  term  U  hoc  ^ifc^  and  made  that  leafe  for  trial  of  the  title. 

lencKred  vMtf 

Vy  hi*  death.  The  defendant  fliews,  that  the  leflbr  was  dead  after  the  in- 
but  is  v^dahu  denture,  and  before  the  aftion  brought ;  fo  the  le^fe  being  made 
t"^^of  Uic'wu'  ^y  ^^"^  ^'^'y*  without  his  wife,  is  void  and  determinable  by  his 
2^^^  *"   death,  and  it  cannot  be  fuppofed  he  doth  adhuc  tenere  extra  pojpjp - 

Ante,  261.  onem  :  and  althougli  he  mii^ht  be  found  guilty  for  the  firft  ejeft- 
Poit.  417,563.  ment,  yet  he  cannot  be  gujjty  againft  him,  tor  withholding  the 
I.  RoU.  Abr.  pofleflion  after  the  death  of  the  hulband  ;  and  the  leflbe  hath  no 
ifib  caufej  as  this  cafe  is,  to  have  any  habere  poffiffionem. 

s.  Co.  6i.  But  THE  Court  held,v  that  in  regard  the  wife  had  not  enterecl 

J.  And.  42*  after  the  death  of  her  hufband,  the  leafe  is  not  determined  nor 
Co.  Lie.  45,     ^^j J  ^jgj.  jjj^  jg^jjj  ^f  jjgj.  hufband,  but  voidable  only. 

Yel/.  I.  '  -^ 

Cro.  £Hx.  470.  481.  488.  769.     3.  Bac,  Abr.  305.    Sbcp.  Touch.  179.    Cowp.  agu    PougL  45SU 

Cass  15.  Bartholmew  againft  Belfield. 

^  Trinity  Term,   ii.  Joe.  i.    RoU^i^ 

TheomiOionof  I^RROR  brought  by  John  BartholmeWj  fon  and  heir  of  Thomas 
cbe  chriftian  ^  Bartholmew^  againft  Henry  Belfield^  of  9  judgment  given  by  dc- 
"'^*^.**^^'  fault  in  the  common  pleas,  Trinity  Term^  40,  £//«.  in  a  forme- 
warrant"ol  at-  ^^^  ^^  defccnder^  againft  Thomas  Bartholmew  the  father,  for  a  inef<* 
torncy,  is. not  fuage  andf  lands  in  Sunningbill  in  the  county  of  Berki. 

i?R!^."Abr.  ^^'^  plaintiff  afligns  for  error  the  default  of  the  warrtnt  of  at- 
^5.  '  '  torney  who  was  for  the  demandant  in  xht  farmedon^  **  Henry 
Cowp.  425.      Belt iZLD  ponlt  loco  fuo  Dav^ly  attornatumjiiumf**  VfixhoyiX 

9a  vidt  Ri.  putting  his  name  of  baptifm  (which  was  Anthony).  Fide  15.  E6z. 
p3';S  ^■^'^'  336.  355-  ^  105.  which  feems  to  be  error  not  aided  by  any 
5.Ter.RepT6ii.  Aatute,  nor  amendable. 

The  tenant  to       The  defendant  in  the  writ  of  error  pleads  in  b«r  a  filfl6  with 

the  wrij  may    four  proclamations ;  the  firft  proclamation,  2^.  June^  Trinity  Term, 

plead  a  fine    ^^  £ig^^ .    the  lecond  proclamation,    x6.  tJovember,  Michaelma» 

^^^  uTur*^"  ^^'"^  44-  -^^'*-  •  ^^  ^^^"^^  proclamation,  28.  January,  Hilary  Term^ 

a  writ  of  error.  45*  ^l^^*  5  *^  fourth  proclamation,  13.  May,  Eaflir^ermf  I,  Jac.  i. 

-n.  Roll.  Abr.    according  to  the  ftatutc  of  31.  Eliz.  which  fine  was  levied  to  John 

7^^:  Serle  and  his  heirs,  of  the  meffuage  and  tlic  land  in  queftion,  to 

Crttf(ton  Fiats,  ^fac  ufe  of  him  and  his  heirs,  with  warranty ;  and  the  time  of  the 

i)^ogl.4«».      cngrofling  the  fine  was  (hewn  in  the  plea;  and  tliat  by  virtue 

thereof  7«i&ii  Serle  entered,  and  was  feifed  of  the  iaid  roefiuageund 

lands  to  the  ufe  of  him  and  his  heirs  \  and  demands  judgment,^ 

whether  the  plaintiff  ihall  be  received  to  bring  a  writ  of  error,  or 

to  ailign  errors  againft  this  fine  widi  proclamations :  whereupon 

the  plaintiff  demurred. 

Two* POINTS  wene  moved  at  the  bar  by  Damport,j^  the  plains 
iiff:  Firft,  Whether  he  who  is  only  tenant  to  the  writ,  and  not 
tenant  to  the  Und,  as  the  defen4ant  here  appears  to  be,  may  plead 

^i» 
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this  plea,  which  goeth  in  bar  of  erron  ?     Secondly,  Whether  the  Babtmolmew 
bar  be  good?  „  •t^^ 

And  it  was  refolved  by  the  Court,  upon  folemn  argument. 
That  the  tenant  to  the  fuit  may  well  plead  this  plea.  Fide  9.  Hen.  6. 
pL  46.  t^pL^J.  47.  Edw.  3.  pi.  J.  pL  8.  Sir  Kichard  Waldgraves 
Cafe,  Fitz.  Nat.  Br.  foL  107.  K.  3.  Ctf-  The  Marquefs  of  fVln- 
cbefter's  Cafe. 

Secondly,  That  this  fine  and  five  years  paffed  without  bringing  A  6m,  with 
a  writ  of  error  is  a  good  bar  (by  tne  word  "  Aftions"),  within  proclamation, 
the  fecond  faring  of  the  ftatute  0/4.  Hen.  7.  c.  24.  *' "  ^j"*'  '^ 

Coke,  Chief  Juftice^  remembered  Mandevik's  Cafe  to  be  fo  ad-  Hrooght  after 
judged  upon  lolemn  argument  in  the  exchequer  chamber,  27.  Eli%.  ^^^^-T*" 
That  if  one  hath  right  to  a  writ  of  error,  and  fufFer  five  years  to  ^^^ 
pafs  without  bringing  that  writ,  he  fliall  be  barred  by  that  fine  *[  Ba'/riV^ 
and  five  years  palled  ;  and  fo  it  was  faid  to  be  adjudged  28.  EU%*  i".  Roll.  r^I 
in  Barton  v.   Harvie^  and  Damport^s  Cafe^  5.  Elix.  Dyer^   224.  36. 


bi. 


againft  the  opinion  in  Zouche^s  Cafe^  Plcw,  373.  I^ide  10.  Co.  49.!).  ^"^  4^; 
Umfet's  Cafe,  and  10.  Co.  98.  fcf  99,   Seymor's  Cafe.  *•  ^^-  ^^' 


Hilary 
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II.  Jac.  I.     In  the  King's  Bench. 
Sir  Edward  Coke,  Knf.  Chief  Juflice. 
Sir  John  Croke,  Knt.  "j 

iT/r  John  Doderidge,  Knt.  I  Jujliccs. 

Sir  Robert  Houghton,  Knt.  J 

Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  He.'iry  Yelverton,  Knt.  Solicitor  General. 

ca«e  1.  Marlh  agaitijl  Brace. 

An  afticn  of  "W-^EBT  Upon  a  Icafe  for  years,  demanding  rent  for  two  years 
f^ft'"Sr  I  J  ^"^  ^^  ^^^^  ^^''^^"S  "^^  *^  Annunciation  laft  paft. 
after  the  kflbf  -*— ^  yi^g  defendant  pleaded,  that  before  any  rent  due,  he  af- 
^^  fr^rti  %"^^  ^^'^  ^^^^^  ^"^  intercft  to  J,  S.  who  paid  the  rent  to  the 
^J^lntTZ  thl  plaintiff  for  half  a  vear  due  after  the  alfignnient,  which  he  ac- 
itnn.  ccpted  from  his  hands. 

PtoT'^^'w  The  plaintiff  thereupon  demurred,  Becaufe  it  is  not  allcdged 
Woor^  that  he  gave  notice  to  him  that  he  was  aflignec ;  and  alfo,  Becaufe 
If.  Co!  34. "  the  contraft  continues  betwixt  the  leffor  and  leflee  during  the 
Co.  Eiit.  715.  term,  notwithllanding  this  afiignment. 

T.  w.  1V7.  But  ALL  THE  Court  rcfolved,  that  this  affignment  and  acccpt- 
a.Saund.'  304.  ance  of  the  rent  from  the  hands  of  the  aflignee  is  notice  in  itlelf, 
'^*-  and  an  agreement  that  he  is  his  tenant,  and  then  he  may  not  af- 

7.  Com.  Dig.  ig^-^Y^jrds  rclbrt  back  to  the  leflee:  and  the  bar  is  good  to  a  com- 
Saiji.  «r.  nion  intent;  and  it  Ihall  not  be  intended  but  that  he  knew  him  to 

St:Tnz^,\zzi,  be  his  tenant,  and  accepted  him  as  his  tenant,  unlefs  the  contrary 
Cowp.  243.  be  fhcwn.  Wherefore  it  was  adjudged  for  the  defendant,  if  other 
^!L^K*-  5°'        matter',  were  not  Ihewn,  &c. 

l.TcrmRej),9». 

2.    femi    Ucp.  B.  R.  425-     »•  ^cim  Rep.  C.  B.  439. 

C4SE  2.  Sir  Chriftopher  Heydon  agalnft  Godfalve. 

Or 
•flife, 
mcnt  t 
mandant  f 
recover  pc. 

fion  fitr  vifum  The  defendant  confclTed  that  he  was  tenant,  and  that  the  plam- 
fft'i.mtorum  is  tjff  ^^s  feifcd  in  fee,  and  could  not  deny  but  that  he  diflirifed  him ; 
\^;^4fc'^"^5^  upon  which  confeflion  the  plaintiff  releafed  the  damages,  and  had 
never  taken,  judgment  to  recovci  fcifin  per  vlfum  recognitor  urn. 
but  judgment  ^  ^^j^  of  error  was  thereupon  brought ;  and  the  error  afligncd, 
con'fd^^^^  Becaufe  the  judgment  was,  quod  recuperet  feifmam  per  vlfum  recogn't- 
s.  c.  I.  RclL  /<?r«w,  whereas  theaflife  was  never  taken,  but  judgment  given  upon 
Hep.  X4-  confeffion  :  and  upon  this  error  afligned,  it  was  demurred, 

c'ae!  *  "  **  After  argument  at  the  bar,  it  was  refolved  by  the  Court  to 
1.  init.  S4.  be  no  error  ;  for  although  the  aflife  was  not  taken,  yet  the  jurors 
F.N.  B.  189,  YittA  the  view  by  intendment  given  to  them  before  the  aiSfeSf 
Co.  Lit.  47,  ^^  ^^  (heriff,  as  he  is  commanded,  and  they  are  called 
BuiTcr,  N.  P.  recognitors,  and  fo  are  intituled  nomlna  recopiltorum  ;  and 
131.  the    fubfcription     is   fummonillo     ncognltorum :    a^id    although 

t'le 
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the  affifc  is  awarded  upon  the  plea  in  bar,  and  the  feifin  and  dif-      Hi ydon 
fcifin  ij  confeiled  in  right  of  the  damages,  which  is  but  an  inqueft       <'g^»'fi 
of  office,  yet  thev  are  called  ncognitores  :  and  although  they  never      ^»*'^«'^"- 
pafled  on  the  aflife,  yet  judgment  ought  to  be,  quod  recuperet  v'lfum 
per  recognit^cs ;  for  otlierwiie,  if  he  (hould  be  re-diflcifed,  he  could 
not  have  a  writ  of  reJiffei/tn ;  for  that  ought  always  to  be  by  the 
jurors  of  the  firftaflifc,Dy  whom  the  view  of  the  feifin  was  given  : 
and  if  all  the  recognitors  of  theai&fe  be  dead,  fo  as  there  be  not  two 
of  them  alive,  who  with  others  may  enquire  of  the  re-diflcilin,  the  • 

writ  of  redlffeijtn  fails  i  as  Nat,  Bre.  189.  h.  8.  Hen.  8.  pi. 
^.JJf.pL  7.  33.  Edw.  3.  "  Rediffeijin,''  7.  40.  ^  13.— Where- 
fore, upon  thele  rcafons,  and  upon  view  of  a  precedent  4!  Jac.  of 
fuch  a  judgment  given  before  Pofham  in  an  aflife,  where  the  dif- 
fcifin  was  confeffcd,  and  fearch  made,  and  the  precedent  found  ac- 
cordingly, it  was  heM  by  thcra  all  that  the  judgment  was  good  : 
and  if  no  precedent  had  Seen  (hewn,  yet  it  ftands  with  rcafon  th.t 
fuch  a  judgment  (hould  be  good ;  for  otherwife,  by  the  tenant's 
aft,  there  never  could  be  a  tc-diflcifin.  Wherefore  the  judgment 
was  affirmed. 

Watts's  Cafe.  Cam  3. 

PROHIBITION  was  prayed  to  the  high-commiffion  court  {a)  Pardoa  of  in. 
■*•    for  one  IVatUy  parfon  of  S.  (who  wfes  there  deprived  for  incon-  contincncy  bc- 
tincncv,  and  another  prefentcd  to  his  living,  and  he  thereupon  dcprfvaciwi  will 
procuring  a  pardon  to  be  reftored  to  his  benefice,  was  afterwards  difcharse  coftL 
fucdand  proceeded  againft  for  cofts  of  fuit),  to  flop  their  proceed-  ^^^     . 
ings  (he  having  obtained  the  pardon  before  the  fentence  was  Cro!car 47. 68. 
given).— And  it  was  allowed  per  Curiam  :  for  though  another s.  Buitu  i8x. 
be  plaintiff  in  fuits  in  tlie  courts  of  ftar-chamber  or  high  commif-  Cro.  Eiiz.  684. 
fion,  yet  they  be  the  king's  fuits,  and  he  may  pardon  thetii  j  and  ^^^^^'^t'V^V 
the  pardon  come  before  any  fentence  given,  they  (hall  not  after- ^j^/"^      *   • 
wards  give  any  cofls,  as  5.  G?.  51.  HalVi  Cafe.  y  Tcr.Rcp.  3. 

(«}  Aboliihcd  by  16,  Car.  i.  c.  10. 

Heath  againfi  Rydley,  Casi  4. 

IN  an  aftion  of  debt  at  the  common  law,  judgment  being  againft  Acourtof^y*;/; 
'■'  the  defendant,  and  day  given  *to  move  m  arreft  thereof,   he  in  cannot  imcr- 
the  interim  preferred  his  bill  in  chancery,  and  obtained  an  injunc-  '"tddie  with 
tionto  ftay  judgment  and  execution  :  but,  notwithftanding,  the  J^^'J|^"jJ^p^  *][^  * 
Court  granted  both  ;  for  by  the  ftatutes  of  27.  Edw,  3.   c.  i.  and  to,vnorwnV «/ 
4.  Hen.  4..  c.  23.  after  judgment  given    (be  it  in  plea  real  or  per- error  iie»  upon 
fonal),  the  party  oaght  to  be  quiet,  and  to  fubmit  thereto  ;  for  a^*'  <iccre«» 
judgment  being  once  given  in  curia  dominiregisy  ought  not  to  be  re-  ^^^'  344- 
vcrled  nor  avoided  but  by  error  or  attaint.     And  in  the  fame  5* '"'^^  "3* 
1  erai,  upon  a  prohibition  to  ftay  proceedings  in  the  court  of  re-  Jro.' Eii/7646. 
quells  (fl),  it  was  delivered  for  a  general  maxim  in  law,That  if  any  Cro.  dr.*  596* 
court  of  equity  doth  intermeddle  with  any  matters  properly  triable  Hob.  15, 

I.  Sid.  463. 
I.  Lev.  241.     Hard.  120.     Ray.  217.    x.  Mod.  59.     3.  TermRq).  jf  5^ 

(«)  This  court  was  vircuaiiy  aboiiibsd  by  16.  Car.  i.  c.  lo, 

at 
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Hkatr  at  the  common  law,  or  which  concern  freehold,  they  are  to  be  pro* 
«r«»1^  hibited  ;  for  neither  writ  of  error  nor  attaint  czn  be  brought  to  re- 
Ryblst.  Ycrfc  the  decrees  made  in  thofe  courts  :  otherwifc  it  is  upon  trials 
at  the  common  law  ;  for  all  matters  are  there  decided  either  by  a 
jurjr  of  twelve  men,  agaiuft  whom  (if  they  err  in  their  verdift)  an 
attaint  licth ;  or  by  the  Judges,  where  if  they  err  in  their  judg- 
ment,  the  party  grieved  may  bring  his  writ  of  error. 

Cai «  5.      Hetley  agaif/J  Sir  John  Beyer,  Sir  Anthony  Mildmay,  and 

Others. 

Anaffcmncntby  TTHE  defendants,  being  commiflioners  of  fewers  in  the  county  of 
commiflioiicrt  -■-  Northampton^  by  virtue  of  the  ftatute  of  23.  Hen,  8.  c  5.  af- 
r  wh^e'twm?  ^^'^^  *  ^"^  ^P^'*  *^  village  of  Z).  and  appointed  it  to  be  levied  by 
iiip  is  bi^un.  7'  ^'  ^^^  another  upon  the  cattle  of  Hetley j  and  they  to  fell  them 
itfsitbe Jter*  For  the  fine;  which  accordingly  was  done  :  whereupon  Hetley 
ivardt  appor-  brought  his  aftion  in  this  court,  and  had  judgment  againft  them  j 
iioncd  i  and  fQj.  y^hich  he  was  called  before  the  faid  commiflioners,  who  llrongly 
wnttajranit  fmportuned  him  to  rcleafc  the  faid  aftion;  but  he  refufing,  they 
an  iniiabiuuit  committed  him  to  Peterborough  gaol ;  their  warrant  to  the  gaoler 
lor  iton.pay-  being,  "  to  take  the  body  of  fViliiam  Hetley^  and  him  there  to  keep 
incni--a  w//o-  i«  without  bail  and  mainprife,  till  he  Ihould  hear  further  from 
•«riii«toB.R. ,,  ^^^  of  fome  order  to  be ^en  for  his  delivery." 

Co.  L:t!t*  7^^'  The  Court  hereupon  was  now  moved  for  his  difcharge,  and  for 
%  Built.  197.  an  attachment  againA  the  commiflioners  ;  which  being  awarded. 
Moor,  815.  returnable  the  I'erm  following,  and  fome  of  them  then  prefent  in 
5.  Co.  100.  court,  they  were  fined  and  committed :  for  it  was  held^  that  the 
5^^  g^f|',JJ'  wairant  by  them  made  was  in  direft  oppofition  to  the  autliority 
1263.  and  judgment  of  this  court ;  and  that  the  commiflioners  of  fcwcrrf 

3.  Com.  Di(.  cannot  tax  a  whole  townfhip,  but  it  ought  to  be  done  feverall/' 
491*  and  proportionably  to  every  inhabitant  to  himfclf,  as  it  was  ad- 
5^Com.D)s.  judged  in  Rook's  Cafe,  5.  Coi  100.  a. ;  and  that  the  words  of  the 
3.BL*Com.74,  ftatute  of  23.  Hen  8.  c.  5.  •*  left  to  their  difcrction,"  ought  to  he 
See7.Aiui.c.io.^ir^7  ^//rrr//V,  which  is,  difcernere  per  legem  ffuidjit  jujium  :  but  here- 
in appeared  an  apparent  malice,  to  impofe  a  fine  upon  a  townfhipf 
and  one  man  therein  to  be  only  puniflied. 

A  pardon  of  But  Sir  Anthony  ATtldmay  (being  chief  of  thofe  commtffioners) 
«•  mmittt/m^M-  not  then  appearing  in  court  according  to  warning,  in  Ea^er  Ternti 
••  las  cffen^ms,  ,3^  j^^^  ^^  indiSment  for  a  pntmuntre  was  drawn  againft  him 
" '/Tif/if^^^  ^P^^  *^  ftatute  of  2T.Edw.  3.  c.  i.  (a)  for  his  illegal  aAing  as  a 
tndudea  a /r^-  commiflioner ;  who  being  thereupon  fined  for  that  offence,  ob- 
munire.  taincd  the  king's  pardon,  and  in  Afkbaelmas  Term  following  moved 

C}.  Lit.  120  for  an  allowance  thereof;  which  being  read  and  viewed  bytb« 
130.  a.'  *  Court,  the  words  thereof  were,  "  omnes  etfingulas  offenjimus^  traitf 
J.  inft.  iij.      «*  grejjiones^  et  contemptus.'' — CoKE,  C/yie/JuJHci^  thereupon  made  a 

4.  Buift.  290.  qucftion.  Whether  by  this  pardon  the  judgment  in  the  pf^emunirt 
TroII  Rc  I  ^*^  releafed,  that  judgment  being,  *'  it  (hall  be  done  unto  him  as 
a!  Hawk.  F.  a  "  ^*^^  ^^^  king's  enemies  ?"  But  afterwards  th*  Court  allowed 
5^5.  of  his  pardon. 

(«]  See  4«  Bac.  Ab.  14^.    |.  Hawk.  P.  C,  So. 
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\2.  Jac.  1.     In  the  King's  Bench* 
Sir  Edward  Coke,  Knt.  Chief  Jujice. 
Sir  John  Croke,  Knt.  ") 

£ir  John  Doderidge,  Knt.  i  Jujliccu 

Robert  Houghton,  Efq.  J 

Sir  Francis  Bacon,  Knt.  Attorney  QcneraL 
Sir  Henry  Yelverton,  Knt.  Solicitor  GcncraL 
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H'lary  Term^  1 1 .  ^jut,  I .    Roll  \%r^. 
AUDITA  QUERELA  ;  for   t\\iCi  j  '.n'Durrant,    in    ^.//7,r  On  jurigmcnt 
h\     Term^  io.Jac.  I.   brought    trelpafs  in  the   king's  bench  ^^'■^^^**  *"<* 
■^   -*•  againftC>&/W,  and  damat^es  were  alfeflod  to  fourteen  pounds,  ^{"^.^^^^ll^] 
and  cofts  to  five  pounds  ten  Itiillings  ;  and  judgment  there  given  alUxwm^Jns 
for  the  damages  and  cofts :  and  that  afterwards,   in  Ka/lcr  Tfr.vr,  andth^dct'en.* 
!i.  Jac,  I.    Child  brought  a  writ  of  error  ;   and  judgment  was  af-  d.mt  brings  er. 
firmed  in  the  exchequer-chamber,  and  five  pounds' ten  ihill in ^^3  ^*^'''.''*^'*''^'^'^ 
there  afleffed  for  cofts  for  delaying  the  execution  ;  and  that  D^r-  I'^Ti^crard '' 
rant  did  not  enter  the  firft  judgment,  but  mean  l)etwccn  tlie  fi^ll  additional  cojU 
judgment  and  the  judgment  in  the  writ  of  error,  he  rclcaft-d  to  incyned,  amii» 
6*&/^ all  executions  and  demands ;  yet,  nor\v:t!i'^anding  thisrclosfe,  ^^kcn  in  execu- 
he  had  fucd  execution  as  well  for  the  fourtc-n  pounds  damages,  li'j'ji/^^if-^ni ai 
and  five  pounds  ten  fhillings  for  cofts  upon  the  firft  judgment^  as  bc'^rdicN-'d^oa 
for  the  cofts  upon  the  writ  of  error  :  wherefore  he  prayed  rcii  jf.  ^uiua  qutrtU 
Durranty  who  was  plaintiff  in  the  aftion  of  trcfpafs,   takes  iffjc  ^^  to  th.- da- 
Ajpon  die  rclcafe  ;  and  found  againft  him  for  CbiUL  my^,f:^j.r>6jirji 

Aher  verdift  Durrani  moved  m  arrctt  of  judgment,  that  this  lo  thef«orj, 
relcafc  (hall  not  help  CA/W  the  plaintiff  in  Xht  auJiut  quiTcla,  be-P<>^t-40'. 
caufc,  being  before  the  judgment  affirmed,  and  not  pleaded,  thats.  c.  a.  Roll, 
execution  is  now  upon  the  lall  judgment ;  and  folie  (hall  not  have  ^^  404. 
benefit  of  this  releafe.  '.  s. c.  Ytiv.  217^ 

Sednon  allocatur \  for  he  had  no  time  to  plead  it:  alfo,  this  fe-  il^p.oii.Vep.Vi. 
cond  judgment  is  only  for  the  cofts  increafed  ;  and  the  execution  4iBac.Ab.2S4i 
for  the  firft  cofts  and  damages  is  upon  the  firft  judgment,  and  not 
upon  the  fecond ;  wherefore  this  releafe  is  a  bar  unto  it :  and  al- 
though the  execution  be  entire,  yet  that  is  no  caufe  of  difchargin^ 
the  whole,  but  only  of  the  firft  damages  and  cofts ;  but  not  quoad 
the  cofts  adeficd  upon  the  judgment  affirmed.  Wherefore  it  was 
adjudged  that  he  Ihould  be  difcharged  quoad  them,  but  not  quoai 
the  fecotid  cofts  •,  and  he  was  reftored  accordingly, 

Maifliam  aga'injl  Jolles.  cai»  i. 

Michaelmas  Termy  It,  Jac.  i.     Roll  lo  J '^. 
t^RROR  of  a  Judgment  in  thd  common  pleas,  in  debt  upon  an  A  bond  for 
.      obligation  of  fixty  pounds.     Oj^r  being  demanded,  the  obliga-  •' A^"'!'*'*'^" ''- 
tion  was  entered  in  h^ec  verboi  Istc.  for  '^  fexaginta,  ^r."  '' fexinginta.''  ^J,V]  ^"^Jj^ 
Upon  this  variance  it  was  demurred  in  law,  and  judgment  given.  Anie'^K^ri  o* 
A  writ  of  error  was  trought^  and  this  point  aHigned  for  error.-^  z^d.  30V    ^  * 
And,  without  argument,  thejudgment  was  affirmed  j  for  it  was  held  Hob.  26. 
that  the  obligation  was  good,  and  the  words  all  one  in  intendment.  2. Roll.  Ab.  147. 
c&o.  JA€.  Z  Crawley  ^•^*'"*'^'8^'*79- 
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Ca8i.  3.  Crawley  agii'mft  Lidgeat. 

7rituty  Term^  1 1 .  Jac,  I .     iJc//  822* 

iftheohiigccof  A  ITDITA  QUERELA  ;  fcr  that  whereas  the  faid  Thoma$ 
a  joint  andfe  £\.  Craivlcy  aiui  onc  Jof?n  Hate  were  obliged  jointly  and  feverally 
Tv^V^''".'^  "^"  to  the  defendant  in  onc  hundred  and  fifty  pouiids  ;  and  the  defen- 

tam  by  two         ,  •        j  ^.   ,      ,  /-»-  tv  ^  1    •        1 

■aions  f<parate dant,  HI  Muhaehnas  Itrm^  f.  Jac,  I.  recovered  m  the  commou 
jti-gnients  a-  pleas  againft  the  faid  John  Bute  his  faid  debt,  and  three  pounds 
gainitthecbii-  twelve  fhilHngs  for  coils  ;  and  the  fame  Terra  brought  another 
^T'  *^'^'^"*^,  action  in  the  king's  bench  againft  the  now  plaintiff,  and  recovered 
airainfl  oifc,  he  ^^^^  ^^^^  Athx^  and  fcven  pounds  twelve  Ihiliiitgs  forcofts  ;  and  that 
cannot  rake  the  the  defendant,  on  the  16th  O^fobcr^  10.  Jac,  i.  fuedan  elegit  againft 
cihtv  in  t.\Lc\y  John  Bate  \  whereupon  was  returned,  that  he  had  goods  to  the 
tion  on  a  ut.ja,  value  of  ten  pounds,  which  were  delivered  in  extent^  and  lands  to  the 
returned '/ifv!^  ^'^^^^  of  twenty  pounds,  wiiich  he  held  for  the  life  o(  Alice  Shellon 
nor  have  a  re-  ^v  Ic.ife,  the  moicty  whereof  he  had  in  extent ;  and  notwithftand- 
esttent'j  for  the  in«j  he  had  taken  that  in  fatisfaftion  of  his  debt,  yet  he  had  pro- 
dclivcry  of  the  cu.cd  a  capias  ad  fatisfacicndum  for  the  fame  debt  againft  the  Oovv 
J^^'l^^'JJ.f^'J**  plaintiiF,  and  had  taken  him  in  execution;  for  which  he  prayed 
ckbu"*"  '       remedy. 

Ante,  74.  r<  3.  ^        ^  /•  1 

Port.  532.  549.  Upon  this  declaration  it  wt.s  demurred,  that  thefc  two  feveral 
694*  judgments  are  upon  onc  fame  bond,  and  upon  onc  famccaufe,  and 

1. Roll, Ah.  896.  for  one  and  the  fame  debt,  of  which  he  ought  to  have  but  onc 
6.  Co.  4<;.  execution  with  fatisfaSion,  but  until  fatisfaftion  he  may  have  cxe- 
Hob.  a.  59.  cution  againft  them  feverally ;  which  is  the  reafon  in  4.  Hen.  7- 
cro.  thz.i6o.  ^^  g^  ^^^  2^  j^^^^  g^  ,,  Exccutr  132..  that  although  the  one  be 
Cio.Car.  75.  taken  in  execution  by  capias^  he  may  have  a  cap'tai  againft  the 
Dyer,  299.  Other,  bccaufc  it  is  not  any  fatisfkftion  ;  for  the  body  is  but  a 
Moor,  307.  3<^'  pledge  for  the  debt,  and  no  fatisfaftion  :  but  when  he  hatli  taken 
Cft^  Li^^  8^^'  forth  an  elegit^  which  is  returned  '*  fervcd,"  and  lands  delivered  in 

1.  Lut.^js."  extent^  that  is  as  fatisfadion,  and  is  an  end  of  the  fuit,  and  the  law 
4.  Co.  66.  accounts  it  as  a  full  fatisfaftion  ;  for  he  is  to  hold  the  land  until  he 
3.  Com.  Dig.  be  fully  fatisficd,  and  Ihall  never  afterward  have  any  other  remedy ; 
3^7;  which  is  the  reafon  that  at  the  common  law,  after  the  elegit  is  re- 
■^'  ^'  '**  turned  **  ferved,"  if  the  land  be  afterward  evifted,  he  never  fhall  have 
z.Bac.  Ab.3i;4,  a  re-extcnt  or  any  other  remedy,  for  the  law  reputes  him  as  fatis- 
3.Bac.  Ab.  699.  iied :  and  fo  by  the  ftatute  of  32.  Hen,  8.  c.  5.  if  part  be  extended 

2.  Pcere  Will,    and  not  all,  he  ftiall  not  have  a  re-extent  [a),  but  he  fhall  hold  the 
Sua^^462  reiidue  until  he  be  fatisfied  ;  and  the  law  will  not  make  any  frac- 
tions ;  but  being  fatisfied  for  part  by  the  land,  he  fhall  not  refort 
after  to  another  execution. 

Coke,  Chief  Juftice^  faid,  the  reafons  yielded  in  the  books  are, 
that  aftfer  an  elegit  taken,  he  fhall  not  have  a  capias,  for  it  is  in- 
tended quod  elegit  Jibi  exectitioncm^  when  it  appears  fo  upon  the  re- 
cord (but  that  is  never  done,  if  he  be  a  good  derk  who  doth  it, 

(a)  By  8.  Geo.  t.  c.  25.  if  before  or  take  has  happened  In  Cuing  out,  executing! 
after  filing  or  returnlnj  any  A'i«rj/r  fued  or  returning  fuch  wrir,  or  any  procefs  there- 
Out  on  an  extent,  it  ftial!  be  made  apj^ear  to  upOn ;  or  It  ftioufd  happen  that  any  lands, 
the  court  of  chancery  that  fufficient  has  not  tenements,  or  hereditaments,  be  evided, 
been  extended  and  levied^or  nct'fufficiently  &#.  the  Court  (hall  award  one  or  morcre- 
cxicnded  or  levied,  to  fatisfy  thcrecogni-  extent  W rc-«Xtent«, and /i*«i?/«  thereupon. 


zance,  or  that  any  error,  omiffion,  or  inif« 


trutll 
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tlntil  It  be  returned)  ;  and  the  taking  of  the  land  in  extent  for  tlic    Craw^ty 
debt  is,  in  judgment  of  law,  as  if  he  had  taken  a  Icafe  for  years  in    i,^^^'^^^^ 
fatisfaftion  of  the  debt :  andif  he  had  taken  fatisfacHon  oftbe  one,  ,   *^*  ^  • 
he  never  (hould  take  execution  againft  the  other;  and  that  is  his 
full  fatisfa£lion   in  law,  that  although  this  execution  is  afterward 
rcverfed,  yet  he  ftiall  not  have  any;  other  execution. — ^.Whereupon 
ALL  THE  Justices  delivered  their  opinions yrr;*^//;?/,  that  the  exe- 
cution was  not  well  taken :  wherefore  it  was   awarded  that   he 
fhould    be    difcharged.      Fide  5.   Co.    87.      9.    Edu;,  4.  pL  31. 
50.  Edw.  3.  pL  4,^*  5.    .  34.  Hen  6.  pL  20.     21.  Hen.  j.  pi.  li}. 

Hutton  againjl  Bech.  Casi  4. 

Michaelmas  Term,   ii.  Jac.  i.     Roll  66.  • 

A  CTION  FOR  WORDS.     Whereas   he  was  conftable   and  To  charge  a 
*^^  churchwarden  of  v^w;^//>,    in  the  county  of  Lincoln;  and  by  «^^^a*>^«  ^"^  - 


reafon  of  thofe  offices  expended  divers  fums  for  the  ufe  of  the  in-  ^^^^^l^l^^^l^""^ 
habitants  of  the  fame  village,  and  behaved  himfelf  truly  in  theexe-  «  I-Lr'/^/'w 


^Ich  iliaving 
,  ^  .  hrguiUd  and 

cution  of  thofe  offices  ;  that  the  defendant  fpakc  thefe  words.of "  ^/r^tiVv/ /^r 


found  againft  him :  and  it  was  moved  that  thefe  words  are  not  ac-  P«rt-  619. 
tionable,  for  they  are  too  general. — The  whole  Court  was  of  Cro,  Car.  417. 
that  opinion  :  for  to  fay  that  **  he  is  a  cozener,  and  cozened  fuch  516*. 
**  of  fuch  money,'*  is  not  aftionable,  as  it  hath  been  adjudged  ;  j.  Vem.  165. 
for  it  13  imccrtam  what  thing  cozening  is  :    and  although  it  was  ^'"*^'  ^^' 
here  objefted  that  thefe  words  were  fpoken  of  an  officer  fvvjrn,  ?''^vuf^^oo 
and  touchcth  him  in  point  of  his  office  with  perjury,    it  vras  held  iici.lUp./si, 
not  to  be  material ;  for  this  aftion  \s  not  in  point  of  orficc,  nor 
is  it  an  apparent  affirmative  that  he  is  perjured.     Wherefore  it  was 
adjudged  for  the  defendant. 

Freeman  againft  Sheen.  Cas«  5. 

T^EBT  upon  an  obligation  of  one  hundred  pounds.    The  con-  To  debt  on  an 
^^  dition  was  to  perform  the  arbitrament  of  7.  S.  award  «*  that  a 

*^  -^  «*  fuit  Ihall 

The  defendant  pleaded  that  J.  S.  made  an  arbitrament,  wherein  **^^j^^^^Jf^^*"^^ 
was  recited,  thaf  whereas  there  was  a  fuit  in  chancery  by  Sheen  the  de-  *«  rffOianVand 
fendant  againft  Freeman^  for  fuch  a  caufe,  &c-  that  that  fuit  fliould  •*  acquitted  o£ 
ceafc,  and  that  the  faid  Freeman  (hould  ftand  acquitted  de  qualibet^*  '^'*  »'«« 
materia  in  ead.  contentd  \  and  avers,  that  he  did  not  any  further  pro-  ^T®^i*"f  P'** 
fecutc  the  faid  fuit ;  and  that  the  plaintiff  always  afterwards y/f//>  «  fcndanTdid" 
inde  quietus  af  every  matter  in  the  billj   and  pleads  performance  of  «<  not  proftcute 
all  other  the  faid  matters.  *•  the  fuit,"  and 

that  the  plaintiff 

The  plaintiff  fticws,  that  before  the  fubmiffion  the  faid  defen->"''''^'f «'''"• 
dant  exhibited  quondam  billam  in  the  chancery  againft  him,  and  ^•^^"•a^' 43^- 

S. .C«    I.  Roll. 
R«p.  7,  !•    S.  C.  %.  Bulft.  93,     I.  Lton.  71.    Moor,  3.     3.  Lev.  24.     i-  Vent.  87.    4.  Bac.  Abr.  94, 

Z   2  fetS 
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Fr^km  AM     fcts  it  down  iiahatlm :  and  fhcvvs  further,  that  after  the  arbitrament 

S«iN        '^^  exhibited  in  chancery  qua?idam  aliam  billam,  i^i\  and  ihews  it 

verhat'im  ;   and  avers  that  they  were  huth  for  one  fame  caule,  anJ 

the  fame  matter  comprjfcd  in  the  laft  bill  aj  was  in  the  former; 

and  fo  he  was  not  acquitted,  &:c.  I 

The  defendant  demy  rrc!  in  law:  and  it  was  moved,  that  the 
arbitniment  bving,  that  thcplaintiil/^^^rt/  acqnictatuspro  qua-ibct  ma- 
terta  tn  i^ra^'i</-f{i  />////,  i-^c,  it  is  not  fufficient  to  fay  qu'.d ;itU quietus, 
but  he  ought  to  Ihew  that  he  was  difchargcd  thereof  ///  fiUlo^  and 
how;  as  22.  EJ'u;.  4.  pL  21.  and  18.  Edw.  3.  *^  Har^'  247. 
8.  Hen,  7.  pi  6. 

DoDERiDQE  was  af  that  opinion  upon  the  firft  motion. — ^But 
being  afterwards  a:;ain  moved,  Coke  and  all  the  other  Jus- 
tice's held,  that  the  plea  is  good  enough,  notwitlillanding  that 
A«tc,  165.  exception ;  for  there  is  a  difference,  where  one  is  obliged  toaccjnit 
another  of  fuch  a  debt  or  fuch  a  furt ;  it  is  not  fufficient  to  lave 
him  harmlcfs,  but  lie  ought  to  procure  his  aftual  difcharge,  as  the 
books  are  before  cited  :  but  the  arbitrament  being,  that  he  fiaret 
acqtactatusy  that  is  no  more  but  that  by  that  arbitrament  he  fhall  be 
acquitted  ;  which  is  fufficient ;  for  where  arbitrators  make  an  a^ard 
that  the  or.e  Ihould  be  ouit  againft  the  other,  that  is  a  good  bar 
in  an  adlion  brought  by  any  of  them.  20.  Hen.  6.  pL  18. 
22.  Hat,  6.  p!,  39. 

Ap!ca«*thatthe  SECONDLY,  It  was  objeflcd,  that  this  replication  was  not  good, 
<'*#yb^Cbmin  '^^^^^^*^  i^  is  not  fhewn  that  tl^vj  fulpxna  was  fued  forth  upon  the 
t*  chancery,"  bill,  nor  that  the  defendant  anfwered  thereto,  nor  what  became  of  it. 
muft  ft>ew  that  — And  this  was  held  to  be  a  material  exception ;  for  otiierwiie  there 
%Jubpmn9  iffucd  is  xio  damnification  or  caufc  of  fear.  18.  Ediv.  4.  pL  27.  ?•  Cp.  il, 
on  the  bill.  Broughton'^Cafe. 
i.Roll.Ab.431.  ^  -^ 

Imendment.  THIRDLY,  It  was  moved,  that  the  replication  was  not  good, 

for  he  faith,  quod  exhibuh  quandarn  b'dlam^  which  isanother  than  is 
intended  \\\  the  arbitrament. — Wherefore  it  was  adjudged  for  the 
defendant. 


Case  6.  Valc  cgainft  Field* 

Ttnxn  pttiai.  '  T^JECTMENT  of  a  Icafe  of  Robert  Arden\  and  declares  of  a 

P  ft*' 6*1'*  ^^^^  "^^^^  ^^  CW^/i</w/A  of  lands  in  parochi  a  de  Cardewerth 

^  '    ^  *        pradief.     The  defendant  pleaded   not  guilty;   and  being  found 

».RoU.Ab.62o.  againft  him,  it  was  moved  in  arreft  of  judgment,  tliat  the  t/#»Krwas 

C°*^Er        8  awarded  de  PAROCHiA    dc  Cardcwmth^  where  it  ought  to  have 

^*    '     ^^  '  been    de    villa    de    Cardeworth  ;    for   parochia    de    Cardewerth 

pned'Ul.   is   not  the   village  mentioned  before. — But   all  TH£ 

Court  held  it  was  good  enough,  for  *^  pr/tdi^d'^  made  them  all 

one  ;  and  the  Court  Ihall  not  intend  that  the  parifh  extends  inta 

\  other  vills  than  Cardeworth  :  and  akhough  a  parifh  may  extend 

rnto  more  vills^  yet  it  £hall  not  be  fo  intended,  cfpccially  when  it 

is  faid  PAROCHIA  de  Cardezcorth  pr^di^. ;  and  therefore  the  veniri 

fucuis  awarded  de  Cardeworth^   or  de  PAROCHIA  de  Cardeworth^  is 

well  enough.    Wherefore,  by  tlic  opinion  of  the  whole  Court^ 

it 
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it  was  acijuJ<rcd  for  the  plaintiff     H^c^,.  Edzv.  4.  pi  38.  22.  Edw,^.       Va?  s 

))/  2.  "  ■  J'^-''!^ 

Ey  21   Jac.  I.  c.  17.  after  vcrdift  in  3ny  mirfter  (hall  be  asv-.rdcd  of  the  hody  of  the 

court  of  rcrord,  no  jurfyment  fhall  be  Oayeid  pro{)4i  coniny  w  litre  Uich  iffic  is  triable  ; 

orrevcr.d  by   reafon  r.hfc  t^^V/"«^  is  in  Ibmc  provided  iliat  this  fiuU  not  extend  to  rny 

part  n)ifjw4^dfd,  cr  lucd  out  oimorc  pl.ices  inHii*\me»iK,  pixfeninieni,  or  appeal  of  trca- 

or  fewer  places  th;jn  i«  ought  to  be,  (o  as  fon,  nnirdwr,  or  felony,  or  to  any  aftioR  or 

iu^ie  one  plnce  be  right  natrtcd.-^By  16.  inforaution  on  any  penal  ftaiuie:   but  by 

k  17.  Car.  2,  c.  8.  attcr  vcidift  judgment  %i,  Geo.  2,  c,l%.  evtry  vrnire  ft^cms  for  the 

tlureon   OuU  uoc  be  Itayed  or  revcrled  for  Ctiai  of  any  ifiVt;  on  any  prnal  ftaiute  (haU 

or  bccagfc  that  there  is  no  ri^ht  t/'«tff,  fo  be  awarded  of  the  body  of : he  pTj^r  county 

iliai  the  catTe  were  ti  ted  by  a  jury  of  the  wherefuchifl"uc' is  triable.  Set  alf  >3.  Geo.  i« 

proper  eounty  or  place  where  the  a*>ion  is  c.  25.  Hargr;iv«>*8  Co.  Lit.  f*^    b.  no»e  (2). 

Iai<1. —Dy  4.  &  5.  Ann.  c.  16.  cterv  vsnire  1.  Cum.  Dig,  **  Amendment,"  H  (x)  and 

facia  for  the  trial  of  any  ilTuc  in  nny  ac-  (2).  Cio.  El  z,  »6o. 
Cton  or  fuit  brought  in  the  ccuiu  ac  VveiU 

SirChriilopherHcydon  ap;ah!ft  Roger  Godfalve,  andOthers.      ^431  > 

ride  Antty  334. 
A  WRIT  OF  ERROR  was  brought,  returnable  in  parliament,  A  writ  of  error 
^^  of  a  judgment  given  in  the  king's  bench  in  a  writ  of  error  in  •s»/-/"'/'"'^^> 
affirmance  of  a  judgment  in  an  allife  ;  and  this  writ  was  granted  t^rous^t  on  a'' 
upon  a  fpccial  petition  to  the  king:  and  now  this  Term  it  was  judgment  in  a 
prayed  that  execution  might  be  granted,  notwithllanding  this  writ  former  writ  of 
of  error,  becaufe  at  another  time  he  had  a  fupirjtdca.^  upon  the  firft  ''";<^'"in  xvhich 
writ  of  error,  whereby  the  plaintiff  was  delayed  in  the  execution  oi^y^^J^^'^J^^^^ 
his  judgment  in  the  aflife  ;  and  tiierefore  he  ought  not  to  be  again  the  writ' name 
delayed  by  a  new  writ  of  error.    Fi4c  5.  Hen.  7.  pL  22.    6.  Hen,  7.  oneofthcjudgei 

Secondly,  This  wvix.  of  error  is  to  revcrfc  a  iudcment  upon  a  1"^''*  ^Z    >!' 
judgment;  and  the  nrlt  judgment  hemg  alFirmcd  by  the  lecond  without  adding 
Judgment,  is  more  than  a  iingle  judgment,  and  it  Ihall  be  intended  «>»««  «chii  r^- 
truc  ;  wherefore  the  execution  Ihall  not  be  ftavcd,  no  more  than  *'*'''• '?^'^'*'"* 
in  an  attaint.  '  the  om.irum  i. 

fatal. 

Divers  exceptions   were  alfo  taken  to   this  writ  of  error,  .Ante,  335. 
whereby  the  record  ought  not  to  be  certified  thereupon,  *^ort.  397.  534. 

First,  Becaufe  that  the  writ  was,  ^^  hnrcorJo  ct  prorc/Il<  aj/tf^i-^o^l^b  4^^, 
^^  nov^v  diffe'ifincs  qutt  fuit  wUr  ipjos  RoGERUM,   fe^r.    et pr^faium^^^^'^^  T^"^^ 
»' Christopher UM   fumfnonlt.    (t  capt.   coram  dilc^L  et    ftdti,  )iof}.^^^.'?'^^o 
<*  }U4pcr   1  TioM.  r  lemi:;g  nuper  capital.  JuitAuir,  noji,  ad  puicitu  ct ,,  vcnt.  31. 
*'  I  OH.  DodERIDGE  mii'itc  uno  'JiijfiUar.  mjt,   ad  pincita  coram  nobis  3.  Lev.  31  a. 
*'^  Uheiid.  ajpmato  JufiiUar.  no  ft.    ad  ajfijus   in   com  i  tat,   Norf,  nuj^cr^-^^^'^^''^^^* 
•'  ''#<?'w^'^-  ^^'"     Exception,   Becaufe  he  doth  not  Ihew  who  was  "-Ter.Rcp.zyg, 
plaintiff  or  who  was  defendant  in  a  writ  of  error,  nor  in  the  affife. 
^Si'd  nan  allocatur  ;  for  the  precedents  are  both  ways,  fometimes  to 
name  the  plaiiuiff  and  defendant,  and  fometimes  not. 

Secondly,  Becaufe  he  doth  not  fhew  wluether  the  aflife  were  by 
writ,  or  without  writ  bycuftom. 

Thirdly,  Becaufe  he  doth  not  fhcw  the  places  where  the  af- 
files were  held. 

Fourthly,  Becaufe  Thomas  Fleming  was  named  capita/is  jtdftl^ 
tiarius  ad  placita  \  and  he  doth  not  fay  coram  nchi^  UnoJ,  i^j^gnat. 

Fifthly,  For  that  the  writ  is,  *'  record::'::  }7oIk5  fidyjhy.io  veftra 
*•  in  prafctis  ^arltamentum  mitta^is  •"  whereas  \x.  oi«j;ht  not  to  bo 

Z  3  certified 
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Heydon      certified  under  his  feal,  but  only  the  record  brought  by  his  hand, 

fl^.j.«/'       a^d  the  tranicript  left  in  parhanient,  and  the  record  itfelf  ought  to 

CoDSALVE.     be  carried  back  by  the  Chief  J  uftice.     Fide  Dyer,  ^t  S^     22.  iiV'^.3. 

•'  Error;'  8.     8.  Hen.  8.  *•   iVr^r/*   81.       9.    i/rw.  5.  pL  13. 

I.  i/<?//.  7.   />/.  19, 

Afterward  all  the  Justices  delivered  their  fcveral  opinions  con- 
cerning, thcfc  exceptions.  And  they  all,  except  1!)od£Ridge, 
conceived  the  writ  ill  upon  the  fourth  exception;  for  there  was 
no  fuch  record  before  Sir  Thomas  Fleming j  capital,  jfuftiiiar,  ad 
placita^  the  words  coram  nobis  icncnd.  affignai.  being  omitted  ;  and 
the  addition  of  them  after  thefe  words,  viz.  "  Johan.  Dodaidge 
**  milite  uno  Juftitiariortim  mftrcrum^'  cannot  refer  them  to  thciirft. 
Vide  Dyer,  173 — And  for  the  fuing  execution,  they  all,  except 
CoKf.,  Chief  y-uftice,  held,  that  the  writ  of  error  is  a  fuperfedias  in 
itfelf:  for  although  there  were  ^  fupcrfedtas  before,  tliat  was  upon 
another  judgment :  and  this  writ  of  error  is  upon  another  judg- 
mtnt,  a! id  is  in  debate  whether  it  be  error  or  no  ;  jmd  until  it  be 
determined,  they  may  not  proceed  to  execution. 

4.  Com.  Dig.         And  they  all  held,  that  a  writ  of  error  in  parliament  is  by  the 

374'  dillolution  of  the  parliament  determined. 

<^'^«»  5'  MaJlory  againjl  Lane. 

In  the  Exchequer  Chamber, 

If  a  pcrfonin  TERROR  in  the  exchequer  chamber  of  a  judgment  given  in  the 
v'hofc  favour  a  l->  king's  beiich  in  an  ajfumpjit  ;  for  that  whereas  the  father  of 
Z^Z  fomT*'  ^^^^  defendant  Malkry,  being  indebted  to  him  the-i'aid  Lane  in  two 
advam.ij'-orbe.  hundred  pounds,  did  deliver  to  the  faid  Lane  two  ftatutes  of  Sir 
r. -fit  which  'J^hn  H'entworth  of  four  hundred  pounds,  and  promifed  to  make 
otherwiftf  he  him  an  aflignment  and  letter  of  attorney  to  recover  and  receive  the 
kc'norh!i7  "r  ^^*^  ^^^^^  ^P^^  ^^^^  ^^^^  ftatutes,  and  died  before  any  aflignracnt  \ 
fuffcTaVfsln  the  Xlefendant,  pretending  himfelf  to  be  executor  to  his  father,  rc- 
ccnfequcnce  of  quefted  the  plaintiiF  Lane  to  deliver  to  him  the  faid  ftatutes,  and, 
fuchpromifc.it  in  confidcration  that  hc  would  deliver  them,  promifed  to  pay  to 
rjifcyafifficient  him  two  hundred  pounds  at  fuch  a  day;  and  that  upon  his  pro- 
^ut\^'xTv^^.  mife  he  delivered  to  him  the  ftatutes,  and  that  he  had  not  payed, 
/«;///>//.  ^c.     yJ^/^rv  the  defendant  in  the   king's  bench  pleaded  non  aj- 

i.RoU.  Ab  10  J^^''^f*^  *  ^^^  found  againft  him,  and  judgment  accordingly. 
i!o».rr,  4.  ii6.      7\nd  now  it  was  ailigned  for  error,   That  it  was  not  a  fufficicnt 
j!h]  ^'^^   "    f  o^'^^^^^*'  ^'^^on  to  ground  an  a^ion ;  for  the  plaintiff  hath  no  intcrcft 
Cro.k:u.65.74. '"  ^he  ftatute,  and  tiif  rc-dclivcry  of  them  to  the  defendant  is  no 
849-  881.  niore  than  a  delivery  of  fuch  things  as  belong  to  him  if  he  be  cxc- 

4.  Leon.  no.    cutor:  but   it  is  here  alledged,    that  the  defendant  Mallcry  prc-^ 
tiadf  -74^°"*  teiicJlng  liinjfclf  to  be  cxccv.tor,  he  doth  not  Ihew  tha^t  he  is  exc- 
3.  Ter.  Iut->7-  ^"^^^''  ^'^^  ^^^^^^  ^^^  ^^^^^^  »^o  benefit  by  the  delivery  of  them  to  him. 
Std  fion  aliGcatur;  for  AIL  THE  Justices  and  Barons  held 
it  to  be   a  good  coniulcration  ;  for  when  Lane  had  the  ftatutes 
delivered  to    him    lawfully,    although   he  had  no  affignmcnt  of 
them,  ib  as  he  niight  fue  them,  yet  he  might  retain  them  ;  and 
thcicroie  this  delivery   of  them  to  the  defendant  i^^/^ry  with- 
out luit  is  a  fufficicnt  confidcration  :    alfo   they  held,   although 
the  defendant  M:I/cry  is  not  fticwn  to  be  executor,  hut  pre- 
tends 


:  time  of  Tpeaking  the  '^^^'^J'po^^"- 
'  the  declaration),  the  ^7'^' 5- 33 1. 

.    .  ^  ''  Poll,  424. 

leopiiiioaoi  all  the 
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reads  himfclf  to  be  executor,  yet  obtalnnig  the  ftatutes  into  his  3.  Cro.  Sai. 
hands  upon  this  confideration,  it  is  a  fufficient  ground  tor  the  aftion 
againft  him.     Wherefore  the  judgment  was  arfirmed. 

Jacob  agalnft  Mills.  Case  9. 

TERROR  of  a  judgment  in  the  king's  bench,  in  an  aftion  for  j^  j,„  .^^jp„  ^^^ 
^^  words  fpoken  at  two  feveral  times.  The  defendant  pleaded  rtander  impur. 
not  guilty;  it  was  found  againft  him,  and  judgment  was  given  «n?  murder,  u 
for  the  plaintiff;  and  feveral  damages  being  found  by  the  jury,  '""^^  ^\u^' a 
one  entire  judgment  was  given  for  damages  and  coils:  and  now  J^J^'j^jj^^^  ^^^^^^^ 
the  error  aligned.  That  for  thefe  words  iirft  mentioned,  viz,  "  He  w  s  Head  at  the 
'*  hath  poifoncd  ^,  S.  (nuertdam  y.  S,  adtunc  defuntium  innuendo''* )^\\\ri^  tU  worJi 
and  he  not  averring  that  he  was  dead  at  the  ' 
words  (for  "  adiuhr"  refers  to  tlie  time  of 
aftion  was  not  maintainable. — Andfowas  theopi 

Justices  and  Barons,  that  the  aftion  lay  not  j  and  that  ^hc  ^- ^- "°^- ^' 
judgment  was  erroneous.  ''  /"  '^  '^^* 

10.  Co,  131,     Cro.  Eliz.  538.     Cro.  Car.  327.  262.      i.  Com.  Dig.  iS3. 

But  the  doubt  was,  Whether  it  were  reverfablc  for  tlie  entire,  or  on  damar«  fc- 
only  quoad  the  judgment  for  thofe  words  (the  damages  being  fe-  vcraiiy  amnid, 
verally  afleflcd  by  the  jury,  but  entire  cofts  and  entire  judgment  ^"f  emu-.^judg- 
jTivenj? — And  they  all  conceived,  that  the  judgment  fliali  be  revcrfed  ^^^  8've"  for 
only  ^«o^7^/ the  damages  for  the  words,  for  which  the  aftion  lies  ^^  ^''jj!^,^^^^)}  ^^^ 
not,  and  fhall  be  affirmed  quoad  the  cofts  and  the  rciidue  ;  for  all  the  the  damages, 
coib  are  due,  as  well  where  part  of  the  words  arc  found,  as  where  Moor,  yci. 
the  refidue  is  found.  Whereupon  the  judgment  was  affirmed  quo^id  ^^^'  ^'''*-  535- 
part,  and  revcrfed  quoad  the  refiduc,  sirf*",?^*  *^^' 

PougL  377.730. 
Anonymous. 

TrhUy  Term,  lO.Jac,  l.   RolJ  1153.  ^**'  «°' 

r)EBT  UPON  AN  OBLIGATION.  The  defendant  after  ifTue  A  varUnca 

of  dure/s  at  the  tiiji  prius,  **  reliHa  verificatione  dicit  quod  ipje  uon  ^*»'c**  rendci^ 
"  pstefi  d'lcere  actionem,  nee  quin  tpfcfuitfui juris  ctfaiptum  pradi^um  J^nf,biT*irfauiL 
"/ft/V  voluntaries*^    And  thereupon  judgment  was  entered,  and  the  cowp.  aao. 
error  afligned,  Becaufe  the  entry  was,    **  quod  non  potcft  diccre^*  Dougl.  194. 
(where  it  ought  to  have  been  dcdicerc)^  which  made  all  the  \^x\-  i*  Term  Rep* 
tcnce  vicious  and  infcnfihlc,  and  is  not  amendable. — And  of  that*37»  Ho« 
opinion  was  the  whole  Court.     Wherefore  it  was  revcrfed, 

Courtney  againft  Glanvil.  c.\8t  n* 

r^LAN VIL  was  committed  to   the  Fleet  the  laft  day  ofxhecourtof 
Michaelmas  Termy  1 1.  Jac,  i.  for  not  performing  a  decree  in  kmg's  bench 
chancery ;    and  upon  a  habeas  corpus  returned,  the  cafe  was  in-  ■^'•'  K^a^t  ■  ^«- 
formcd  to  be  thus  :  ^l^'  corpus  (or 

the  pur  pule  of 

Glanvil  fold  to  Courtney^  being  a  young  gentleman,  a  jewel,  l>  «»ling  and  dif- 
which  he  pretended  to  be  of  the  value  of  three  hundred  and  fixtv  J*^*^8*"5  a  pn- 

,        * ,  ...  11^  I  '1  loncr  committed 

pounds,  whereas  in  truth  it  was  worth  Irut  twenty  pounds,  and  j^  j^c  Fisft  by 
three  other  jewels  to  the  value  of  one  hundred  pounds  ;  and  for  command  of  tho 
court  of  chancery,  for  dlfobeying  a  decree  relating  to  a  fubje^  which  h^d  been  before  adjudged  by  tha 
fionwdon  Uw,    Ante,  t-iu 

Z4  his 
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S.c.  Moor,  his  fccimty  he  took  a  bond  of^fix  hundred  pounds  in  the  nzmi 

^"i*  "  tt.  otone  Hampton^  and  procured  an  action  to  be  brought  in  the  faid 

iif°"i    T'  tloTfipton^  name,  and  the  a<^ion  to  be  confefled,  and  Glanvll  ^7L\i 

i.Bunt,'3ri7  all  the  charges  of  both  parties,  and  the  confeflion  was  out  of 

3.  Rum.  ;i5,  court  in  tlic  vacation. 

3!  Lcon/i's.  Courtney  finding  this  deceit,  that  the  jewel  was  not  worth  above 

3.  Inft.  123,  twenty  pounds,  which  was  delivered  to  him  at  the  rate  of  three 

^-4'  hundred  and  fixty  pounds,  exhibited  his  bill  in  chancery  for  rc- 

tq.Caf.  Abr.  jj^f^  ^.^^^  aftciwatd  brought  a  writ  of  crror  to  reverfe  this  judg- 

Cro.  Eiiz.  22  1.  ^'^^^^^'^  i  but  the  judgment  was  affirmed. 

,^j.  *  '  '  Aftenvards,  upon  a  hearing  in  chancery,  it  was.  decreed,  that 
j.Mcrf.  X55.  Glanv'il  Ihould  take  again  his  jewel  and  one  hundred  pounds, 
3.  BL  Com.  54.  ajid  that  lie  Ihould  procure  Hampton  to  releafe  and  acknow- 
j.  Kac.  Hbf.  j^^^^  fatisfaftion  :  and  for  not  performing  this  decree  he  was  im- 
^  ^*  priioncJ. 

Cc.KZ,  Chief  Ju/liceJh\Ay  that  this  decree  and  imprifonroent, 
beinj^  after  a  judi;..ient  at  the  common  law,  was  unlawful,  and 
that  tliis  court  ought  to  relieve  him  ;  and  for  proof  he  cited  a 
judgment  in  Koflcr  Term,  5.  Ediv,  4.  Roll  35.  Cohb  v,  Aloovy  where 
Cobh  procured  an  action  of  debt  to  be  brought  againft  MoQr^  and 
the  action  to  be  confciTed  by  attorney,  and  a  writ  of  error  to  be 
brought  thereupon,  and  the  judgment  to  be  affirmed  ;  and  all  thi$ 
was  done  in  the  abfenceof  y]/;?8r,  who,  being  beyond  fca,  upon  his 
return  exhibited  his  bill  in  chancery,  to  be  relieved  concerning 
this  pra6^icc,  there  being  no  debt  uuc  :  rrd  it  was  refolved»  that 
after  a  juc'gment  at  the  common  law  lie  could  not  be  relieved 
there,  but  was  inforced  to  exhibit  his  bill  in  parliament.  And 
there  was  a  fpccial  ac>.  made  for  his  relief.  He  alfo  cited  another 
precedent  \\\  AL^htichvasTcrrn^  39.  and  40.  Eih.  Sir  Ahylc F:n:h 
V,  Thto'xmorto*!.  Anaftion  was  bi ought,  and  upon  fpecial  verdicl, 
the  quel"  ion  being  upon  a  kafe  for  years  by  the  queen,  rendering 
rent,  and  for  non-pavmcnt  to  bo  void.  In  3.  £//!s.  Sir  Mc)U 
jFincb  purchafcd  the  rLVLinon,  and  entered  for  non-payment  of  the 
rent  in  q.  E//z,  And  becaufe  it  was  refolved  to  be  a  limitation, 
Und  to  be  a  leafe  void  without  office,  and  that  the  patentee  might 
avoid  this  lea!b,  and  was  adjudged  accordin{;ly,  and  this  judg- 
ment affirmed  in  a  writ  of  error  ;  Throgjnr.rton  afrrvvards  exhi- 
bited a  bill  in  chancery,  compkiiiiing,  that  at  the  fame  time  th?t 
the  dcfiiult  of  pa^nvv.i  was  in  9.  Eliz.  he  did  fend  the  rent 
by  his  fervant,  wr.o  \.as  robbed  thereof  i  which  when  he  knew, 
he  paid  it  imn.cdiatciy  the  day  after,  and  that  the  queen  ac- 
cepted thereof;  and  that  he  continued  tl:e  payment  until  30. 
i,V/2.  when  the  queen  fold  it;  and  that  the  queen  fold  it  as  a 
reveiiion,  and  charged  Vvith  this  leafc ;  therefore  it  was  acrainil 
confciciicc  t^.at  the  parentcc  fhould  avoid  it.  And  to  this  bi it  •^/r 
Mo)leFi.:ch  pletideJ  tiic  proceedings  at  the  common  law,  and  de- 
manded juvlgniejU,  if  he  might  now  proceed  in  a  court  of  equity, 
And  Ai  L  THii  Judges  of  Knclakd  were  hereupon  aficmbled, 
and  t  efe  m.attcis  dt  batei  before  theni  ;  and  refolved  by  them  all, 
I,  Lav.  24U  jh^^  althoi.gN  the  faivi  hill  comprehended  much  matter  of  equi:>, 
and  thcic  WIS  very  f;oc;d  canfc  he  (liould  hcvc  been  relieved,  it  he 
had  QG'^^.  la'.'.c.i  ('cforc  the  judgment  obtained  at  the  common  law. 
Yet  now  iu\in;i  fuifcrtj  a  jud;;ment  ^t  tlie  common  law,  aitJiough 
•  •  it 
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it  were  by  way  of  defence,  he  comes  too  late  to  berelicvcdin  acourt    CorRT^tr 
of  equity  ;  and  cannot  now  examine  any  pretence  of  equity  after  a    ^r"*/' 
judgment  «  the  common  law. — Whcrttorc  Coke  and  all  the       ^-a****^ 
Court  held  here,  that  the  party  ought  to  be  bailed  ;  and  tliey  let 
him  to  bail  until  the  next  Term,  and  he  was  then  difchargcd.  FiiU 
22.  Edvu.  4.  pL  37. 

By  t7.  £d\v.  3.  c.  i.  it  is  ma^cd,  that  give  relief  againft  a  judgment  at  common 

none  fhaJl  drawanyoutof  the  lealm  in  plea  law  was  UhgaK     The  qucAion  wai  con- 

ttie  cognizance  whereof  pertaincth  to  the  tciled  fo  warmly  in  the  time  of  lord  ctua« 

kind's  co«irt|  nor  for  things  wheieof  judg-  cellor  Er  LisHrRti  th^t  indl£hnei)ts  were 

men{  be  given  in  the  king's  courts,  or  (hall  preferred  againft  the  fuitors,  the  folicitors, 

fuc  in  any  other  court  to  defeat  or  impeach  the  counfeKand  even  a  mafler  in  chancery, 

tht  judgments  given  in  the  king's  courts  :  for  having  incurred  a  pnemMmrt  by  qncf. 

afl^by4.Hen.4.c.  2  3.  it  is  further  ordained,  tinning  in  a  court  of  equity  a  judgment  of 

that  ffcer  judgnrKiit  given  in  the  courts  of  the  court  of  king's  bench.     The  matrc-r 

the  king,  the  parties  and  their  heirs  (hall  be  was  referred  to  the  king,  and|  on  onfuha-  « 

thereof  at  peace,   unlefs  the  judgment  be  tion  with  the  Judges,  judgment  was  given 

rcverfed  by  error  or  attaint.     It  \yus  there-  in  favour  of  the  courts  of  equity.     3.  Bf. 

fcrc  conceived  by  Sir  EDWAtnCoKi,  that  Com.  54,     a.  Hawk.  P.  C.  17a.     i.Bac. 

the  intcrpofition  of  a  court  of  equity  to  Abr.  5S9,  5^.     i.  Chan.  Rep.  App.  26. 

Cramlingtbn's  Cafe.  Casi  \%. 

/^RAIMLINGTON  being  indifted  for  a  refcous,  exception  was  TnanWidtmcnt 
^^  taken  thereto,  Becaufe  it  wanted  the  words  vi  et  armis,  or  manu  ^**'^*  refjous, 
fortl ;  as  alfo  becaufe  the  place  where  the  refcous  was  made  was  not  ^^^^^^^l^f^ 
certainly  expreffed. — But  the  Court  held,  it  was  to  be  intended,  havebcen  wher* 
that  where  the  arreft  was  made  there  alfo  was  the  refcous ;  and  the  arrcft  was 
therefore  certain  enough,  without  tlie  word  ibidem :  the  indiftment  ra^^t.    The 
alfo  was  good  without  the  words  vi  et  armis:  for  the  word  rcfcufTu  T^'^t  "'S^'iJ^^ , 

1-       -A     1.     J  --.u  r  J    M      iiTipIics  thatrei- 

imphcs  It  to  be  done  with  force.  ^^;^^  ^^,^^  ^,y 

f^ee,  and  renders  vi  et  armis  unneceHary,     Ante,  287.     Pod,  473.     S.  C.2.  Bui(l.  acSl.    a.  Hale,  iiy* 
^tringe,  t^34.  1226.     4.  Bac.  Ab.  401.     z.  Hawk.  P-  C.  314.  344. 

See  37.  Hen.  8.  c.8.     2.  Hawk.  344.     of  omitting  vi  et  armis  In  indtAments. 
and  3.  Peere  Will  464.  as  to  ths  trior 

Selby  a^alfifi  Carrier.  ^*"  'J* 

ACTION  FOR  THESE  WORDS:  "  Thou  art  a  bankrupt  Words  aaioii- 
•^  **  knave  "      Uppn  not  guihy  pleaded,  >  and   found  for   the  «*>J^- 
plaintiff,  and  a  motion  in  arrell  of  judgment  that  the  words  were  ^^^'  ^^^' 
not  aftionable — it  was  held  by  the  Court,  that  the  words  were  ^'*®-  ^*''-  *^'* 
icandalous  and  aftionablc,  being  two  fubftantives :  othcrwife  it    ^•^^'•S'* 
had  been  if  the  words  had  been  *'  bankruptiy  knave,"  or  had  been 
adjeftivcly  fj  oken  j  and  judgment  was  given  for  the  plaintiff. 

Penfon  agaifift  Cartwright.  Casi  14. 

PROHIBITION  was  prayed  to  the  court  of  requefls,  for  that  The  jurifdiAioa 
they  tlierc  intermeddled  and  would  determine  matters  of  legacies,  of  the  king** 

The  cafe  was.  That  one  by  his  will  in  writing  devifed  a  certain  ©ver  all  inferfor 
Je^acy  in  money,  and  afterwards  laid  to  his  executor,  **  1  have  by  jurifdiafions ; 
**  my  will  given  fuch  particular  legacies,   I  would  have  you  to  in-  f"<*  proWhita 
••*  crcaic  the  fame  to  fuch  a  fum  ;''  this  by  the,  civil  law  is  termed  '^^^^^^  V?' 
^imm^Jfiimjidn,  and  held  a  good  le^^acy  (/>).  feTior^fou'lts?' 

The  qucllion  was.  If  for  this  Icf^acy  there  be  any  remedy  to  be  a^ti^»gh  it  hat 
Mia  the  fpiritual  court  ?  and  if  the  court  of  requcfls  will  en- rj*  {JJ^'J^j?^ 

mr.ttcr.      Port,  3 51.-?- 3.  Inft.  ixo.      Hob,  15,  17* 
{If)  Sec  19.  Car.  a.  c.  3, 

croach 
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r  ,  -^       .  - « -  -  V  x:pon  the  jurifdidtioii  of  other  courts,  and  fo  draw  the  mzU 

^^-  ^.-  ^  .  ^^^  cxameriy  whether  this  court  is  hot  to  correct  it  ? 

^,^  ,     :^    ^         A-:i  it  was  held  by  the  whole  Court,  that  if  they  of  the 

^^  o.rt  of  requeftr*  ought  not  to  hold  plea  thereof,  this  Court  (not- 

V  inTunding  itfelf  cannot  hofd  pica  thereof)  may  well  prohibit 

r-:L:  ^\6,  other  courts  from  holding  plea  of  fuch  things  ;  for  tlil> 

Court  (a)  is  to  take  cognizance  of  all  other  inferior  courts,  and  to 

coire:t  all  errors  and  proceedings   in  them. — And  by  Coke,  if  a 

codicil  be  by  word,  they  in  the  fpiritual  court  arc  to  compel  thciu 

to  add  it  to  the  will ;  and  therefore,  there  being  an  ordinary  rcmedv 

to  be  had  for  this  fpecial  kind  of  legacy,  the  court  of  rcqucils  \i 

not  to  hold  any  plea  of  it.     Fide  ftut.  4.  Hen.  4,  cap.  23. 

(d)  Application  may  be  made  for  a  prohibition  to  the  other  count  in  Wdlmlnftsr-HaU. 

Dougl.  620. 

Cox  tj*  Rowland  Egerton  agatnft  Ed.  Egerton. 

TV  \  ♦<"$  PROHIBITION  was  prayed  to  the  prerogative  court  to  rcflrain 
tv.-sA  ^.  w  not  X  i^i^cir  proceedings  there,  in  proving  the  will  of  Sir  John  Egerton^ 
^  >i  M:;Ncipi.  ^j^^  thcrebv  had  difpofed  of  all  his  perfonal  and  real  eftate,  and 
J,\,,  ^Vi  -ting  dilinherited  nis  right  heir,  and  gave  nothing  to  any  of  his  grand- 
ir  AVi^  <>i  a      children. 

The  ground  whereupon  this  motion  was  made  to  have  a  prohi- 
'ruriice  bition  tor  the  whole  will  was,  in  regard  it  was  intended  to  have  a 
4  ^  mI  Jt  law  trial  at  law,  whether  it  were  a  will  or  not  ;  and  if  they  (hould  be 
♦^.•svUuy  its  fufFered  to  proceed,  and  prove  the  will  there,  and  to  allow  it  there, 
vv  v<uy,roibc-  f^j.  i^jg  perfonal  eftate,  it  would  then  be  a  very  great  evidence  to 
yK>jr«iU("c"l  i^d^ce  the  jury  upon  a  trial  to  pafs  for  the  will  ;  therefore  to  pre- 
4.  well  »i  per-  vent  the  prejudice  to  the  trial  which  afterward  was  to  be  had  in 
»;vui  ^^ropciiyj  this  court,  a  prohibition  was  prayed  for  the  whole.  It  was  alfo 
Kt  \\  at  luch  further  iTiewed,  that  Sir  John  Kf;;crton%  daughters  (during  that  fult 
*)*thl^cul'ior  ^^^  ^'^^  probate  of  the  will)  had  taken  letters  of  adminiftration  out 
Tv^wc  «i  qwcf.  of  ^be  prerogative  court  for  the  perfonal  eftate  j  by  which  a6l  they 
\ys\\  A  frobibi-  had  there  in  a  manner  difallowcd  of  the  will,. 

t^^w-'oic^**  ^^^  -^"^  ^^^'^  '^^^  Court  conceived  to  be  very  ftrange ;  and  granted 
Roll  Ah  a  prohibition  for  the  whole,  both  for  the  land  and  goods ;  and 
\Nvv  C.ir.  oA^*  ^^^^  ^^^^''  ^^^^  ^^'^^^  ^^^^^  ^^^^^'  ^^^^  fame  to  be  remanded  to  them  as  to 
Mv,  i66.  396.  the  goods :  and  this  difference  was  then  taken,  and  agreed  for  law 
♦.  Co.  23.  by  THE  WHOLE  Court,  that  where  a  will  doth  contain  in  it  larJs 
»,RolUlcp43i.2j^^  goods,  the  Court  fliall  not  grant  a  prohibition  for  the  whole 
Mk*'  T.*  ^^  ^^^^  generality  ;  but  if  in  fuch  a  fpecial  cafe  it  be  alledged  that 
iCik.  \$i.'  ^be  party  who  made  the  will  was  then  dc  non  fane  memorie^  a  prohi- 
H*n<.  313.  bition  ihall  there  be  granted  for  the  whole  :  but  fuch  a  prohibition 
». MiMl.ro. 2 39.  is  not  to  he  granted  in  all  cafes  where  a  will  contains  in  it  adif- 
V  Atk.  546.  pof^np-  i^oth  of  lands  and  goods,  for  then  it  would  tend  to  hinder 
W.<i6So.  all  the  proceedings  m  the  ccclehaltical  court ;  which  is  not  to  be 

VVwp.a87.330.  granted  but  in  fpecial  cafes  only :  for  the  law  allows  of  a  probate 
4*^.  4*4.  there  ;  becaiife  before  the  will  be  proved  an  executor  cannot  bring 
%  Term  Rep.  anyadion. 


iFox 


v^^ssi  tli.u  it 
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Fox  agalnft  Prickivood.  ca»«  16. 

A  V/RIT  OF  PROHIBITION  was  prayed  to  the  lord  prefident  J.  being  feifei 

^  and  council  of  the  marches  of  ffales,  *"  ^^»  "***^"  • 

leafe  for  life, 

Tlic  cafe  was,  jf.  S.  being  feifcd  of  the  land  in  fee,  makes  a  leafe  *"**  ^'^^  *  ^^ 

for  life,  and  afterwards  levies  a  fine  of  all  his  lands,  with  an  inden   J^J^^^^^J  ^^^ 

turc  to  lead  the  ufes  of  the  fine,  which  was  to  the  ufe  of  J.  D.  for  himfdf  for  Hft^ 

tittecn  years,  and  afterwards  to  the  ufe  of  himfelf  for  life,  with  ia  with  a  fower 

power  (by  a  provifo  therein)  for  himfelf  to  make  leafes  for  twenty- to  make  leafet 

one  years,  or  three  lives  in  poffelTion.     This  leafe  (as  touching!^'' ^'^J^''^*^ 

this  power)  being  queRioned  before  the  council  of  the  marches  of  xhoconuf^' 

U'ulc>,  by  a  bill  there  preferred,  to  have  a  ftay  of  the  execution  of  may  ic«fc,<j«r- 

the  power  to  make  leafes  during  the  fifteen  years  (he  having  exe-  in?  hi»  itrm^ 

cuiecJ  the  fame  by  makiner  a  leafe  durine  tlie  continuance  of  the  **"^  *"  ^"^  * 
^fV«^«  ,.— .«\         JO  o  ihc  time  of  d»e 

firtecn  years)  ;  fine,  ^-hcn  f«A 

Hereupon  a  prohibition  was   prayed,   and  granted  by  the  ^^  «p»rc«. 
Court  :  for  they  all  agreed,  that  this  term  of  fifteen  years  is  pre-       *^'  ^*^' 
fcntly  fubjeft  to  the  power,  by  the  provifo  of  him  in  remainder,  to  4'  ^^^'  ^^' 
make  leafes  for  years  ;  and  that  this  power  doth  iflue  out  of  the^'^'^^  ^y^^ 
vholc  eftate ;  and  that  the  firft  leflie  Ihall  have  the  rent  rcferved  4*, 6. 
during  the  fifteen  years  limited  to  him  :  and  fo  thofe being  matters  2.  Roll.  Abr. 
determinable  at  the  common  law,  the  Court  of  Marches  *^^' 
ought  npt  to  intermeddle  therewith.  »•  B"^^-  *'^ 

I,  RoU.  Rep.  11.     I.  Leon.  ^6.    D/er,  357.     3.  Bac,  Abr.  416, 
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^*  Trinity  Term, 

.  i2.  Jaa  I.    In  the  King's  Bench, 
.  Sir  Edward  Coke,  Knt.  Chief  Jujlice. 
Sir  John  Croke,  Knt.  -^ 

Sir  John  Dodcridge,  Knt.  I     Jujiices. 

Sir  Robert  Hoyghton,  Knt.  J 

iS/>  Francis  Bacon,  Knt.  jittorney  General. 
Sir  Henry  Yelverton,  Knt.  Solicitor  General. 

^_. .       Oldfield  aFawfi  the  Inhabitants  of  the  Hundred  of  Whi- 

therly  in  Kent. 

flue  and  cry  for  A  CTION  upon  the  ftatute  of  fVlnton,  fuppofing  th^t  he  wa? 
eighty  pounds  /-\  robbed  of  eighty  pounds  in  money,  and  of  a  cloak,  a'ld 
•nd  a  cloak,  a  ^  X.  divers  Other  things  ;  and  the  hue  and  cry  was  made,  &c, 
wdia  that  ibi  jj^j  ^^^  ^j     inhabitants  had  not  anfwered  him,  &c. 

Aundrid  were 

guilty  oi  fuaU  Upon  not  guilty  pleaded,  it  was  found,  (lucd  quoad  captkttm  of- 
f'*Sy  ,*^^''K  ^'^ portatiomm  ct  fpoliationem  infra  f:y'ipt.  eighty  pounds,  that  tlie  de- 
thrmo1jcy'*'and  ^c'^^J^rits  wcre  guilty,  and  afTciTcs  daninges  to  ninety  pounds,  n 
not  guilty,  as  lo  qt^oad  refiduum  infra  f nipt,  not  guilty;  and  judgment  tor  thephia- 
thc  doak,  is  tiff  for  fo  mucli  33  vvas  found  for  him,  and  that  the  defcfidants 
goad.  ji^ji  i^  mifericordu  ;  and  as  to  the  refiduc,  that  the  plaintiff*  jii/  captai 

oi .  350.  557.        breve  etjit  in  mi /eric  or  did. 
3i.  S4uad.  J79.  ^  '^  J 

Error  being  brought,  was  alTigned,  Becaufe  the  verdift  was  ill 
given  ;  for  the  hunched  cannot  be  guilty  de  captlone^  i*fc,  ;  but  tl,cy 
arc  to  be  found  guilty  for  not  taking  the  thieves,  or  not  anfwer-. 
ing  tlie  faid  money,  o:c. 

Sed  non  allocatur  \  for  they  may  be  fpund  guilty  according  to  the 
declaration  for  fo  much  as  was  proved  whereof  the  plaintiff  \V2S 
robbed :  and  although  the  plaintiff  had  put  into  tlie  declaration 
divers  things  of  which  pcradventure  he  could  not  prove  that  he 
was  robbed,  yet  for  fo  much  as  he  proved  it  is  well  enouji; 
and  the  finding  that  they  are  guilty  of  the  caption,  &c.  is  as  mi-li 
as  to  fay  tliat  the  plaintiff  was  robbed  of  fo  much,  and  that  i^.cy 
had  not  made  him  amends. 

•na««jw.i/««-  Secondly,  For  that  the  judgment  ought  to  have  been  againfl 
/i««"  the judg.  ^h^  defendants,  quod  caplantur  (a),  becaufe  the  aftion  fuppoktli 
jncnt  fliali  be,  ^j^  ^j,^  ^-^  -^  j^^  Contempt,  he— Sed  non  allocatur ;  for  that  is  only 
diAr  in  zmalfejancey  but  not  \n  Vi  nonfefance^  and  therefore  the  judg- 

Poft.  631.         ment  fhall*  be,  in  mifericordia  ;    and  the  plaintiff  is  well  amerced  for 
Ante,  1Z4.        i^is  fajfc  profecution.     Wherefore  the  judgment  was  afhrnicd. 
4.  Com,  Dig. 

*79«  («)    By  5.  &  6.  Will,  and  Mary,  c.  12.      the  fine  is  remitted  \  and  In  ihc  cccrt  cf 

In  trclpufi,  cjeclmenr,  afTault,  or  lalfe  im-  king's  bench  they  now  take  no  iior»«  ^^ 
prifcriiient,  no  fine  or  copiatur  fro  fnt  any  fine  or  (tf^iViJ  at  all.  But  i!  jurfgrncrt 
rViall  be  dialled:  but  the  plaintiff,  in  fatig-  be  for  the  defendant,  then  it  is  conirfi'^?^ 
/a<ncn  of  it,  l]i  M  l»avc  6si.  Sd.on  the  judg-  that  the  ^.laint  if  and  his  pledges  be  (»;■*'• 
mcnr,  wMch  fiiJl  be  j»lIowtd  him  in  coUa,  nally)  aniLjcvd  for  his  falie  fuit,  and  t'At 
4.  Com.  Dig.  170.  and  mereforc  in  judsj-  the  defendant  eat  Jine  die*  3.  BI.  Coav 
noni^  in  the  coiTiraon  plpas,  they  cnier  that     398,     i.  S^lk,  5^.    5.  M^^.  iS^. 

Jcltery 
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Jeffery  Cobb  againjl  Sir  John  Heydon.  Casx  %. 

ERROR  of  a  judgment  in  the  common  pleas,  in  trefpafs  of  af-  in  aflauic  and 
fault  and  battery  againlt  Jeffery  Cobb,  Tnomas  IValbole,  Frox-  ^^'«^y'  j^  '^«« 
nurc  Cocket^  and  four  others,   where  the   then   plaintiff  declared  J^/j^'J,^^^^^ 
againft  them  feverally,  with  Tijimul  cum  againft  the  others;  in  piead  fevcrall/, 
which  actions  Froxmere  Cochct  pleaded  de  fon  affault  demcfne^  and  a»d  one  makes 
the  iflue  found  againft  him,  and  damages  allefled  to  two  hundred  «^cfauit,  the  jury 
pounds.     Thomai  IValpole  pleaded  not  guilty,  and  found  againft  J^^^  ftautffbS 
him  by  another  jury  to  fifty  pounds,  and  judgment  given  againft  damages  agVmft 
liim,  and  cofts  afleircd  feverally  to  twcnty-hve  pounds.     After-  all,  although  a 
wards  judgment  was  given  againft  Jeffery  Cobb  upon  a  nonfum  in--  '^"^  ^f  enquiry 

formatus,  and  a  writ  of  enquiry  of  damages  awarded  ;  and  the  re-  ^  "T'!!^?^  ^ 
.         1-   •  r     L  ^1       r 'J    •    J  ^  ihc  default. 

turn  being  vicecomcs  non  mijit  breve^  the  laid  judgment  was  en-  ^^^^  ,,g^ 

tercd,  tliat  it  appeared  to  the  Court,  that  in  an  a£lion  for  this  bat-  Poft.'385. 

tcry  damages  were  found  by  verdift  againft  another  of  the  dc-  ,,,co.  e  b 

lendants  to  two  hundred  pounds  ;  that  the  plaintiff  fhould  re- Cro.  Car.  14'j, 

cover  againft  tlie  faid  Cobb  for  damages  two  hundred  pounds,  and  193. 

t.ve:nty-five  pounds  for  cofts.  ^^^-  66. 

Whereupon  error  was  brought,   Becaufc  the   damages  being  t.  Com. Dij.* 
foi:ndac^ainft  one,  ought  not  to  conclude  the  other  defendants  ;  611. 
cf^  vi.illy  the  writ  of  enquiry  of  damages  being  awarded  ought  to 
be  purfued.    And  after  divers  motions  in  the  common  pleas,  where 
the  faid  judgment  was  given,  and  fpeciaily  entered  by  direftion  of 
die  Court,  it  was.  here  affirmed. 

Coke,  Chief  Juftke^  delivered  the  rcafons  thereof:  Bccaufe  the 
writ  is  entire,  and  the  defendants  are  all  charged  with  one  battery, 
although  t]ie  declarations  arc  feveral;  and  the  declarations  being 
with  Tijimul  cttm^  ^c.  fhew  that  they  arc  joint  trefpaffers,  and 
therefore  the  damages  given  againft  the  one  ftiall  ferve  and  may 
be  taken  againft  the  other;  and  if  the  damages  be  too  great,  any 
of  the  defendants  may  have  an  attaint,  although  he  be  not  the 
fame  party  againft  whom  the  vcrdift  was  found.  T/V/^  44.  Edw,  %4 
//.y.    26.  Hen.  6.  '' En^uejl,''  16. 
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Michaelmas  Terril, 

12.  Jac.  !•   In  the  King's  Bench* 
Sir  Edward  Coke,  Knt.  Chief  Juftice. 
Sir  John  Croke,  Knf.  1 

Sir  John  Doderidge,  Knf.  >  Jujlices. 

Sir  Robert  Houghton,  Knf.        J 
4S/V  Francis  Bacon,  Knt.  Attorney  General. 
Sir  H*  Yclvcrton,  Knt.  Solicitor  General. 


<x*^  !•  Memorandum. 

^^^    /    ■  '^HIS  Term  thcfe  were  made  ferjeants,  viz. 
^.^*       *         I        and  Pfliliam  Tow/c^  of  the  Inner  Temple  ; 


George  fJl!:c 
I  and  Pfliliam  Tow/c^  of  the  Inner  Temple  ;  Francis  Ahcr 
«*•  and  Francis  Harvey^  of  the  Middle  Temple ;  Henry  Finer. 
Thomas  Chamberlain^  ^nd  Thomas  ^t hoc ^  of  Gray's  Inn;  Liormrd 
Bawtryy  John  Moor^  John  Chibon^  and  Thomas  Richard/on^  of  Lii>- 
coln's  Inn. 

Caik  *.      Goldfmith  agninfi  Lady  Piatt,  Executrix  of  Sir  Hugh  Plan. 

b  »rt  executor  'T^HE  defendant  pleaded  pkne  adminiflravit  \  and  it  was  found 
^"*  »  writ  of  1  aorainft  her,  and  judgment  accordingly;  and  now  fhc  brin^:^ 
^..^-s^inA      writot  error. 

K.u 4* executor.  It  was  moved,  that  (he  Ihould  not  have  a  fuperfcdeas  to  flay  the 
^* ''»  "  "f'*  ^^^  execution  without  fpccial  furetics  to  pay  the  condemnation,  if  the 

^»»l  within  :_  ; ^  ^i ]j    U^  r.iV,^^^A  ,    A^.-  fK»*    \    'V^^    t      ^    Q     jj   jreiicra! 


/!c  ic  S.  juop^ment  fhould  be  atfirraed ;  for  the  3.  Jac,  i.   c.  8. 

AotCs^-  1^9'  *'  *^^"^  ^^^  ^^^  aftions  of  debt  upon  a  bill  or  obligation  recovered, 

Car  1       "  ^^'  execution  fhould  not  be  ftaycd,  &c." 

^^/      '     '        The  CoiRT  rcfolved,  that  this  cafe  was  out  of  the  llatute  ;  for 

t*ti.  Rep.  2.     although  it  is  general,  vet  it  is  to  be  intended  to  mean  fuch  cafes 
•  s.iLiX*  ifiS.      1  •    •  'n  ^1 r__^_.  1,: iVir ^^  u:^  -vUi; ..:^_    i 


M14. 977. 1072.  and  damages  only  de  bonis  prcpriis :  and  it  is  not  reafonable  (nor 
«.  R.  H.  367.  ^YiQ  intent^of  the'law  it  Ihould  be  othejwifc),  that  the  party  Ihould 
*^Ba^  Ab'e-^  be  enforced  to  find  fureties  to  pay  the  entire  condemnation  with 
4«  -'c.     ,  '3- j^j^  ^^.^  ^^^^^^     And  according  to  this  difFcrence, 

Coke,  Chief  Juflice^  faid,  it  had  been  ruled  in  the  common  picas 
when  he  was  there. 

Mann,  the  Secondary^  faid,  that  the  precedents  of  this  court,  ever 
fince  the  ftatute  was  made,  were,  that  a  fuperfcdeas  had  been  al- 
lowed upon  a  writ  of  error  brought  by  the  executor  or  admi- 
niftrator. 

Sec  13.  Car.  2.  c.  a.   and  16.  and  17.  Car.  a«  c.  8. 

Ca»e^.  Worts  agai/ijl  Clyfton. 

T!.r  vl«iniinr  in  PROHIBITION  by  the  plaintifF  in  the  fpiritu.il  court  to  ftay  his 
•  »»c  fpjritual       X     ^^y,^  fuitj  for  that  lic  fuing  for  tithes  in  tlie  county  of  Noni'n-  •, 

^fi  may  have  ,     yij-tuc  of  a  Icafc  made  by  the  vicar  of  To/ies  for  tlircc  years,  the 

Libllicn  J  T» 

hi«  own  fuit.    At»te,  170.  346.    »•  Buia.  283.     Liu.  Rep.  20. 

defendant 
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defendant  claimed  to  be  difcharged  of  the  tithes  by  a  former  fcafe       Worts 
and  compofitio.n  by  deed.  ^  agatMfi 

The  Court  held,  that  the  plaintiff  himfelf  might  have  a  pro- 
hibition to  flay  the  fuit ;  for  tliey  are  not  to  meddle  with  tlic  trial 
of  leafes  or  real  contrafts,  although  they  have  jurifdidtion  of  the 
original  caufe,  viz.  for  tithes ;  for  the  leafe  is  in  the  realty,  and 
it  is  not  merely  accidental ;  et  non  rcfcrt^  although  the  plaintiff  in 
the  fpi ritual  court  brings  this  prohibition  to  llay  his  own  fuit; 
foruf  this  Court  hath  knowledge  by  any  means  that  the  fpiritual 
court  meddles  with  temporal  trials,  they  ought  to  gyant  a  prohi- 
bition,    nde  1.  Rub,  ^,  pi,  4. 

Powle  ogainft  Godfrey.  Casb4. 

Fafter  Term,   10.  Jac.  I.    Roll 62%, 


.     y*t   Kt%»  fpiritusl! 

condemned  the  plaintiff  in  four  pounds  ten  fliillings  for  cods  Icgi-  court  for  re- 
t'tme  afftiicd,  and  had  monilhed  it  to  be  paid  at  Candlemas  follow-  turning  one 
ing;  and  upon  the  iiH  November  itii^  had  awarded  procefs  of  "  «'*'»'*'^" 
monition  to  warn  ijini  to  pay  it  upon  the  faid  CandUmas-das  upon  "^^^  ^'^'T**.. 
paui  of  excammunication,   which  upon   the   loth  of  December^  cxcommunica- 
10.  Jac.  I.  was  delivered  to  the  defendant,  being  an  officer  of  the  tinn  follows }    * 
forefaid  court,  to  execute  ;  and  that  the  defendant,  upon  the  12th  "and  it  is  no« 
d February,  lO  Jac.  I.  falfcly  returned  before  Do^ior  Mafters^  fur-  ^^*P^  ?*. 
rogatc  of  the  oificial,  that  he  admoniflied  him  upon  the  17th  Dt^  oTthcauth'ority 
ember  16 1 2,   whereas  he  never  was  warwed  ;  whereupon  he  was  of  tite  official, 
pronounced  excommunicate,  whereby  he  was  difabled  to  fue,  and  Ante,  46. 
tkcrd'ore  brought  this  aftion.     T  he  defendant  pleaded,  that  he  ^^^'  ?S** 
moni(hed  him  the  17th  ScptemUr  16 10,  and  fo  miftakcs   both  tlie  Moor,  835. 
mouth  and  year.  Cro.  Car.  291, 

It  was  thereupon  demurred  :  and  now  the  defendant  fhcwed  that  , .  Roii.  Ab.^oi. 
an  aciion  on  the  cafe  lieth  not  j  becaufe  this  being  a  fpiritual  pro-  March.  169. 
ccfs,a  court  temporal  cannot  punifh  the  falfchood  in  the  execution  2.BUI1I-244. 
thereof.  i.  Com.  Dig. 

165. 

But  ALL  THE  CourV  held,  it  was   well  enough;  for  he  is  j.Com.Dig.yS, 
thereby  to  have  temporal  lofs  (Wz.  to  he  thereby  difabled  to  pro- 
iecutc  temporal  fuits),  and  put  to  much  expences,  and  therefore 
the  adion  lies. 

Secondly,  It  was  objcfted,  that  the  declaration  was  not  go6d, 
becaufe  it  was  not  fhewn  in  what  caufe  the  fuit  of  appeal  was,  fo 
as  the  Court  might  know  whether  they  have  jurifdiftion  thereof; 
for  it  may  be  in  a  caufe  whereof  thcv  have  not  any  jurifdiftion, 
and  then  it  is  coram  nonjudlce  ;  and  lO  there  cannot  be  any  lofs  by 
reafon  thereof. 

Thirdly,  it  was  objefted,  that  it  doth  not  appear,  that  DoHor 
Majlen  (before  whom  the  monition  was  returned,  and  who 
awarded  the  excommunication)  had  authoMty. 

But  ALL  THE  Court  held,  that,  notwithilanding  thcfe  excep- 
tions, the  declaration  was  good  ;  for  thefe  fpiritual  jurifdiftlons 
and  proceedings  need  not  be  fliewn  at  large,  efpccially  as  this  cafe 
,  i«  i  for  it  is  but  an  inducement  to  the  adtion,  the  wrong  and  falfc 

return 
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Powt»       rtturn  beirjg  the  ground  thereof;  and  particularly  fhewn,  that  tlijj 
^ainfi       taxation  of  the  colls  and  fentence  were  lawful,  the  particular  yro- 
Coi>rftXT.    ^.g^jing  need  not  to  be  expreffed  :  wherefore  it  waa  adjudged  ibr 
the  plaintiff. 
c^,, .  MaxfielJ's  Cafe. 

EaJ^er  Term,  il,  Jac.  i.    Roll  J^J^ 

The  licence  to  pETER  MAXFIELD  was  indicted,  that  he,  being  a  convi&d 
a  papift  to  rra-  ^  rccufant,  departed  al)ove  five  miles  from  his  abode  in  fVujzU 
^  murt  be       in  the  county  of  Stafford^  againfl  the  ftaiutc,  &c. 

andfeasot/ovr  The  defendant  pleaded,  that  he  informed  Ralph  Snead^  IValter 
jvfti&ts,  coun.  Bagnai,  and  two  other  jult  ices  of  the  peace  of  the  county  of  St:^*'- 
tcrfigoed  by  they^^J  (the  laid  IValta  Bugmt  being  a  deputy  lieutenant  there),  tint 
^hf"^"^^  he  had  urgent  occafions  to  go  to  London  about  bufineli  concerning 
juid  al^i^*  ^^^  eftate,  and  made  oath  before  them  that  it  was  true  ;  whereupon 
I»niculitrcaufc.tl.ey,  by  writing  under  their  feals,  gave  licence  to  him  to  go  to 
Awe,  278.  London,  or  to  other  places,  as  his  bufinefs  required,  for  fix  months, 
Lit.  Rep.  s,  1.  '^y  vij"tuc  whereof  he  went ;  and  lb  juftilies. 
Cro.  Car.  39.  jt  ^as  thereupon  demurred,  First,  Becaufe  the  llatute  of 
1*08^*^^^^  3.  Jac.  I.  c.  8.  is,  th?t  four  juftices  of  peace,  with  die  aflent  of 
Moor,  836.  ^  lieutenant  in  writing,  or  one  of  the  deputy  lieutenants  of  the 
I.  Haw.  p!c.  faid  county,  in  writing,  may  give  licence  ;  for  it  ought  to  be  by 
35-  four  juC tecs  befides  the  deputy  lieutenant, 

'*  ^*  And  ALL  THE  Court  were  of  that  opinion;  for  the  flatutc 
appointing  prccifely  the  number  of  the  juilices  of  peace  with  the 
aiicnt  of,  ^c.  it  ought  to  be  exaftly  purfucd,  and  it  is  not  fuf- 
iicient  that  a  deputy  lieutenant  be  one  of  the  four;  his  affcnt  alfo 
ou^ht  to  be  by  itfclf  withciut  the  other  four. 

Seco\'dly,  The  licence  is  not  good,  becauft  it  is  not  pleaded 
to  be  under  tlieir  hands,  and  it  is  not  fufficient  to  plead  it  to  be 
under  their  fcals  ;  alfo  the  licence  ought  to  fhew  the  particular 
caufe  of  the  Icence,  and  not  in  inch  general  manner  fot  urgent 
caufcs. — Wherefore  rule  was  given,  that  if  caufe  were  not  Ihewn, 
judgment  Ihould  be  entered  for  the  king. 

Casi  6. '  Stains  againfi  Wild. 

MUhaelmat  Term,   12.  Jac.  1.     Roll  155.   Norfolk, 

If  arbitrators  TTVEBT  upon  an  obligation  of  twenty  pounds,  dated  29th  "Jvlh 
award  a  relc;ife  LJ  jq^  j^^^  j^  conditioned  for  the  performance  of  tlie  arbitra- 
till  ^h/da^  of  '^'^^"^  ^f  7^^^'  Haven  and  John  Baylie  of  all  fuits,  controvert, 
the  award  and  demand s'bctwecn  them,  *'/<?  as  the  fame  award  of  and  upon 
made,  It  is  void}  "  the  premifcs  be  made  ready  to  be  delivered  to  the  faid  parties 
for  it  extends  to  a  under  their  hands  and  fcals  before  the  Feaft  of  St.  BartholGme'^, 

^€t\o^.%  beyond    ^<   c       )» 

the  i-m,;  of  the       ^^' 

fubmiOn^n.  The  defendant  pleaded,  quid  nullum  fee erunt  arhitrium, 

Tl'et'  ^'^*  ^^^  plaintiff  fliews,  that  they,  accepto  onere  arhUrandi  dc  '^ 
^^r^  ^\>  II  A/>-  pramlL  toflea,  fcUicet  8.  jiui.  ann,  pr*ed.  made  their  arbitra- 
Ab.  360.  ment,  under  their  haiirs   and   leals,  dc  et  fupcr  pramtj.  mc^>-/* 

i.RolI  ?Ay.^ip.. forma  fequcnt,  viz,  that  Thomas  Stains  fhould  hare  and  enjoy 
«4S«  »54-  ^5^-  fuch  a  horfc  which  was  in  controverfy  betwixt  them,  and  tiiat 
ti°  83  ^^'^^  ^^^^  defendant  fliould  pay  to  him  three  pounds  before  M^* 
10.  Co.  IJ3.  a.  Cro.Elix.85*.  S6i.   Cro.Car.  207.    Hob.  291,  a.  Sbow. 406.  cm.  LoU  514.  t.**^- 74' 
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thaelmas^  towards  his  charges  ;  and  they  (hould  releafc  the  one.  to  »-  Bac-  Abr. 
the  other  all  matters  whatfoever  betwixt  the  fald  time  and  St.  Aft-  '39>  M^^ 
47;tfeV;  and  alledgeth  thfc  breach  for  non-payment  of  the  faid  three 
pounds. 

Whereupon  it  wks  demurred :  and  it  was  mdvcd,  that  it  wai 
not  a  good  arbitrament,  bccanfc  the  arbitrament,  being  made  \ipon 
the  5th  of  Augujl  to  releafe  all  adlions,  extends  to  more  than  they 
had  authority  to  arbitratei  *  - 

And  although  it  was  faid,  being  pleaded;  thiit  they  made  the  ar-*  An  aw^ard  (halT 
bliramcnt  de  el  fuper pratnlgis^  it  is  intended  tliat  there  was  not  any  ^  intended 
taufe  of  aaion  arifmg  betwixt  %ht  agtli  July  and  tlie  5th  of  Augujl  ;;;|^;^ ''^^["l;; 
unlefs  it  were  fhewri  on  the  other  part;  '  contrary  ap- 

Sed  non  allocatur;  for  tile  WOtds  being  general,  unlefs  the  plaintiff^  P«*"* 
helps  it  with  in  averment  that  there  were  no  more  caiifes  betwixt  *•  RoM*  Abr. 
them,  it  is  not  good;  arid  then  the  releafc  appointed  being  void,  Jfufj,*^  " 
there  is  nothing  arbitrated  for  the  defendant's  benefits     Wlicre-  -,  l-v.  18^ 
fore  it  was  adjudged  fdr  (he  defehdant:  z.  Sid.  4^. 

a.Tcr.Kep*645; 

Wat3^^^/V^  King.  .      '       C..SK7/ 

h"RESi?ASS,  for  entering  into  Kis  houfe  arid  dole  at  Grendbn.       if  iffue  bo  joined 
The  defendant  juftifies ;   fdr  that  a  capids  utla^atum  was  "  to  part,  tiK! 
awarded  agiinft  one  Skeinng,  diredcd  to  the  IherifF  of  SomcrfitMio  'l^.^^.l^^^'^ 
made  his  warrarit  to  the  defendant  to  execute  it ;  and  becaufc  it  the  picadins, 
was  the  common  voice  and  fame  that  Skelling  was  at  the  plaihtifFU  and  a  verdiia  \^ 
houfe,  he  w€nt  in  a  foot-path  throu^i  the  faid  clofc  to  the  faid  f«>"»^  <>«  i*>*» 
houfe,  and  afked  licence  of  the  plaintiff  to  enter  into  his  houfe  to  '^^^J^^  *^  • 
fcarcb  for  the  faid  Shlling.  and  the  plaintiff  licenl.ed  him  ;  where-  Sia'nhavejudg. 
upoii  he  entered  and  fearched  for  him  ;  and  not  finding  him,  re-  mtnt.' 
turned  the  fame  way,  &c.  Ame,  334. 

The  plaintiff  traverfeth,  that  he  did-'not  enter  by  licence  ;  and  ^^f"'^^?^  ^ 
thereupon  iffae  was  joined  ;  and  found  for  the  plaintiff:  and  now  ^/uvt\,  194,* 
moved  in  arrefl  of  judgment,  Hardr.  351. 

FtRsT,  That  there  is  not  any  replication  for  the  clofe,  nor  aiiy  J\|;^^'  ]j^' 
iHuc  joicicd  thereupon, and  fo  rJl  is  dlfcontinucdi— But  CoKe  and  Ld.Raym.339. 
all  the  other  Juftices  held,  that  judgment  Ihall  be  given  for  that  856.892.  un. 
point  vrhich  is  found ;  and  the  difcontinuance  for  the  other  is  7-  ^^«>rf-  a4- 
aided  by  the  ftatute  32.  Hen.  8.  c.  3d.  .  W^t'^,  Ti. 

Secondly,  It  was  moved,  that  it  was  amiftrial;  ^oi  Jckn  ^^^^^^^^ 
Myuehead  of  tVhitehead  was   returned,    and  John  kf'iyitehcad   of  Ant?,  144.  ' 
IVhhehill  was  fworn.— 5^^  non  allocatur  j  fot  the  alteration  of  the  Poi>.  457.  654. 
name  of  the  vill  is  not  material.  i.Com.Di,f.3i3, 

See  2 1.  Jac.  i.  ex  J.  x.Tcr.RefKySj. 

Sir  Edward  Mufgrave  againjl  Wharton^  Adminiftrator  cf 

Thomas  Mufgrave.  ^''"  '• 

CCIRE  FACIAS  upon  a  judgment  Jigainfl  the  intefiate  of  two  TnanaA'on 

hundred  pounds.     The  defendant  pleaded  plene  admln'tjtrav'tt ;  aga^n<>  an  ad- 
and  found  s^ainft  him :  and  it  was  now  moved  in  arreft  of  judg-  ^^^^"7^"^^*^* 

^C»^^  U  not  bad,  al; 

tHoggh  it  omit  to  oame  him  a^<<i»/?rtf/»r.    Ante,  135.    Hcb.4.    Yelv.  2x8.   Dough  4.  nom.     2.  Tenri 
J^cp.  116. 

,  CRo.  jATc.  A  a  First, 
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^irEpwARo  First,  That  the  writ  of  venhe  facias  was  jiot  good,  becauic 

MuscRAvc  j^  h^id  triandum  exltum  inter  Ed. Mil  SGKAyE,rfiiIitem,  ^/Thomam 
•w/iT^r'^w  Wharton,  and  he  was  not  named  adminifttator  of  Thomas  Afuf-- 
grave^  and  there  might  be  another  action  and  trial  between  them 
m  their  proper  right.  — Sed  non  allocatur ;  for  it  fhall  not  be  in- 
tended, unlefs  it  be  aUcdged,  that  tliere  be  other  aftkMis  depend- 
ing between  dicm* 

Avarimccof  A  Seco^nd  EXCEPTION  was,  Bccaufe  a  juror  upon  the  vf«/V# 
namet  where  J^cias  was  returned  Cbrijiopher  Poufanbyy  and  fo  was  named  in  the 
^fmsfwHd^  u  ^ifif'^^i^^ ;  but  in  the  names  of  the  jurors  returned  it  was  Pau- 
cot  nutcriai.  J^^'fy  who  was  fwoHi,  fo  another  name  than  was  returned. — Sed 
Ante,  78.  Hon  allocatur ;  for  it  is  not  another  name,  the  difference  being  onl/ 
i.Cofn.Dig.3ij.  in  the  furname ;  and  there  is  very  fmall  difference  in  the  found, 
Cow|^  "9-  efpe'cially  in  that  country,  where  the  founding  is  many  times  of 
t-TwilwIatt-  ^  ^^^^y  or  «  for  0  J  and  therefore  it  is  not  any  material  variance. 

A  THIRD  Exception,  Bccaufe  the  vi^  frius  roll  whereupon 
The  recorS  of  ^|^^  ^^j^j  ^^.^g^  j^^  ^.^^  challenge  being  made  to  die  (h«riff  after  iflue, 
^imerided*by  ^"^  confeflcd,  thc  venin facias  vf^  awarded  to  the  coroner;  but  the 
the  origmal  toW  of  nifi  prius  Was,  diat  thc  ventre  facias  was  awarded  to  the  Ihe- 
rocord.  riflF,  and  thtfy//?nwfflj  was  awarded  to  the  fhefiff,  and  thereupon 

Aoiv,i$8.x6i.  y^e  ^fiai  had  .  \vhich  cannot  be,  die  venire  facias  being  awarded  to 
Pool  m6  57«^®  coroners. — But  it  was  held,  for  that  this  roll  of  thc  nifi  prius 
%jo^  *  is  a  mifprifion,  and  ought  to  be  warranted  by  the  record  (although 
1.  Ron.  Abr.  "^  truth  the  roll  was  not  entered  at  the  time  of  the  record  of  nifi 
»oi,  203.  prtus  made,  and  at  the  time  of  the  trial,  but  is  a  record  after  made), 
J.  Bro.'x33.  that  it  fhould  be  amended  ;  and  it  was  ordered  to  be  amended^  and 
V  ^^V*^  ,.  judgment  given  for  the  plaintiff. 
IVaC.  Rc{.  20.    Hard,  jii*    i.Salk.  ^.    Cowp.  407.  425.   Dougl.  376.  ^Y)*  74€«   i.Term  Rep.  7S2* 

fcAiE  9.  Ormclade  ajrainfl  Coke. 

Eafier  Term,  11 .  Joe,  I.     Roll  399. 

M\\tit « fub-  T^EBT  fof  ten  pounds ;  for  that  tlic  plaintiff  and  defendant, 
iniflionfotr-  Z.  Jugtift^  lo.  Jac.  I.   fubmitted  themfelvcs  to  the  arbitra- 

i/rtration  \s  ^*-  ment  of  James  Clerk  and  John  Doughty^  of  all  trefpaflcs,  dudes,  and 
^m/,  the  arbi.  demands ;  and  diat  they  the  fame  day  «nd  year  arbitrated  and  or- 
obiiged^wd^  dered,  de  et  fupcr  pnemijfis,  modo  ei  forma JequenXe^  viz.  riiat  thd 
icrminealimat-  defendant  Ihould  frtiy  to  the  plaintiff,  in  fadsfaftion  of  all  tref- 
tcrs  diiciofed,  pafTes  and  injuries  dorte  to  the  plaintiff  by  the  defendant  before  the 
but  their  award  faid  day  of  fubmifEon,  fo  much,  &c.  and  for  non-payment  brings 

they  leave  i/Awi      To  this  declaration  the  defendant  demurred,  pretending  diat  tho 

tjnnoUced.  Buc  arbitrament  was  void ;  for  it  is  arbitrated  all  on  the  one  part,  v/z* 

miffl!«l'k/^.'  ^'^^5  ^^  ^.^'^  Sive  a  fum  of  money  to  thc  plaintiff,  and  diat  die 

f?w/*Vis?>fil/  plaintiff  is  not  to  do  any  thing  to  him. 

iin  award  be  ^ut  after  argument  it  was  adjudged  fof  the  plaintiff;  fof  whereas 

uo^rfi^c!*'^  it  was  awarded,  that  the  defendant  fhould  pay  ten  pounds  to  die 

they  mull  del   plaintiff,  in  fatisfadion  of  all  trefpafles  made  by  the  defendant  to 

termineaiim-t-  tlic  plaintiff,  the  defendant  hath  benefit  thereby  ;  for  by  the  pay* 

tersdifdofed  to  mcnt  of  die  faid  fum  he  fhall  be  quit  againft  the  plaindff  of  all 

Am '200         trcfpaifcs,  and  it  is  a  good  bar  againft  him* 

P0II.  448.     S.  Co.  91.     Hob.  49.    Cro.  Eliz,  839.    D/cr,  2x6.    i.  Roll.  Abr.  »|7«    i«Sftttfld.3i- 
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Arid  although  it  was  objedtcd,  that  it  appears  not  there  was  an   Ormilaos 
tnd  of  all  trcfpafles  and  demands  between  them,  According  to  the       ^S'^]*^ 
laid  fubmiffion,  bccauft  it  is  not  appointed  that  the  one  ftiould         ''*^** 
rclcafetothe  other  all  trfefpafles  and  demands,  yet  THE  Court  9- **«*^«  «3*v 
conceived  it  to  be  wfcU  enough  ;  for  it  is  not  intended  that  the  ^^^^.  '°*j* 
arbitrators  had  iny  intelligence  given  to  them  that  the  defendant  ^^^^    *^ 
had  aiiy  caufe  of  aftion  againft  the  plaintiff,  but  only  that  the 
trpfpaffes  tirefc  folcly  made  by  the  defendant,  and  the  caufe  of 
aSion  given  only  to  the  plaintiff;  artd  jf  it  were  otlierwife,  it 
iliould  have  been  (hewn  on  the  defendant's  part ;  nor  is  it  to  be 
intended,  unlel's  it  be  fliewrt. 

Coke,  Chief  JufticCj  faid„  where  the  fubmiffion  is  of  all  aftion^i 
trefpaifes,  and  <]emands  between  them,  and  nqt  with  a  conditioii 
"/^  ^'^^^  it  be  made  upon  the  premifcs,  &c***  if  they  make  an 
award  of  jpart,  and  not  of  all  matters  betwixt  them,  although  they 
have  knowledge  of  other  matters  which  they  did  not  arbitrate,  yet 
it  is  good  enough  for  that  part  Whereof  they  made  their  award  : 
but  it'  tiie  fubmiffion  had  been  conditional,  it  hkd  been  otliei-wife^ 
for  there  they  ought  to  make  the  arbitranient  of  all  matters  whereof 
they  had  notice  given  them,  otherwife  it  is  void  in  all ;  and  fo,  he 
f  id,  he  had  known  it  to  be  adjudged.  Wherefore,  by  the  opinion 
of  Coke,  Chief  Juftlcc^  Croke,  and  Doderidge,  it  vvas  ad- 
judged for  the  plaintiff,  Houghton  i&<^/^^«f^.  8iGf.98.  T^Hen.bx 
pi  40.   20.  Hen.  6.  fl.  14^   aa.  Hen.  6.  pL  34* 


Higgcns  againft  Totherdca.  CAUit/ 

Michaelmas  Term,  9.  Jac*  1 .     Roll  626. 
upon  an  obligation,  wherein  he  dbmands  thirty  pounds;  A  bond  fof 
The  defendant  demands  oyer  of  the  obligation,  wnich  wis,  tngi'^^^i*  /»*'»> 


'*NovEJilNr  UNiVERsi  per  frafentes^  me  Johan.  TotherdEn  *!  "f***** 
•"  leneri  et  fir  miter  obligari  in  trigintaie  /iMs,  lie  J**  Pm1?6oi!*6c)7. 

This  bein^  entered  i«  i6i!pr  t^^ritf*  the  defendant  deniurted  in  laW;  a.Roii.Ab.147. 
for  it  was  objeScd,  thak  trigintate  \%  not  any  word^  ilor  hath  ahy  Hob.  i8. 
Icnfe ;  and  therefore  thb  obligation  is  void.  Cowp.  17I. 

&ed  mn  allocatur ;  for  although  there  be  an  addition  of  two  let- 
ters, it  is  but  a  furplufage,  and  (hall  not  make  the  bond  void  ;  and 
it  was  adjudged  accordingly  for  the  plaintiff:  and  error  being 
brought  in  th^  exchequer  chamber,  without  any  argument  the 
judgment  was  this  Term  affirmed* 


Weald  and  his  \yife  tigainjt  Peafe* 


Case  ii. 


A  CTION  on  the  case.    The  declaration  Hated,  That  the  c),.  u  hurband 

defendant,  being  vicar  of  the  parifh  where  they  inhabited,  and  wife  may 
falfcly  and  malicioufly  in  fuch  a  court  of  the  ordinary  prefented  i^'"  »»»  *" 
tlm  ihcy  made  hay  upon  the  Sunday  ;  whereupon  they  were  cited  »<^*»«'>^««'*«»»- 
and  vexed,  &c.    After  not  guilty  pleaded,  the  vcrdift  was  found  for  ^^Zn  V 
the  plaintiffs.  Poit.  473. 

It  was  moved  in  arreft  of  judgment,  that  the  aftion  liei  ttot  for  Cro.  Eiir.  553. 
halband  and  wife,  for  their  vexation  is  fcvcral;  at  leaftwife  the  W- Ray  1031. 
>V'ife  cannot  have  datnagca  for  the  vexation  to  hcf  hulband.  i°5^-  ***^^ 

**    \  Saik.  119. 

tl.  Mod.  265.    2.  Sera.  1094. 

AZX  SiCONDLY, 
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%.  If  ana£HoA     SECONDLY,  That  for  this  prefentiticat  in  courfe  of  law,  mi 

lies  fcr  ■  CaJfe    alfo  in  the  fpiritual  court,  this  tempoYal  aftion  lies  npt 

tb^  fpiritual      ^    The  Court  doubtcd  upon  thcfe  reafons  and  exceptions,  whc- 

couri?,  ther  the  adion  were  maintainable;   smd  therefore  it  was  aJ- 

^»<««»«54-3S«-journe4*  ...  ^        '     .    ",'      \  . 

Cro.  Car.  291.    i.  Coin  .^  Dig.  i6f.  ....  ^         *  . 

Case  ii.  R^glcy.^/rf^'w^  -JLce  an?d*-tts  Wife. 

In  ejf e^ment  -IT  jECTMEfJl\  •  •  After  y.crdift.fo^r  die  plamtiff,  it  was  moved, 
againfl  huiband  ^  that  the  hufband  was  dead  fince  tli«  nififrius  and  ibeforc  the 
Swdic'ifltJ  ^^y  ''^  '^^^^  '^'^^^  queftion  wai^  Whether  tjie  bill  fliould  abate  in 
vwdtft,  and  bH.*"'  °^  (hould  Hand  againft  the  wife  ?— And  bccaufe  it  is  in  nature 
fore  iiie  d^y  in  of  an  aft'ion  oF  trcfpafsy  and  the  wife  is  charged  for  her  own  fafi, 
kank^  ye:  judg-»it  was  adjudgpd*^  that  the  aftion  ' continued.  agaifiA.thc  wifc»  and 

incnt  fliaii  be  Judtmcnt  Ihoirid  l>€  entered  ae^inft  kr  falL  bccaiufe  the  huftand 
filtered arainft  j*   j  ^  J      *' 

Pbe^ifi.  was  dead.     .       . 

Ante,  19.  Cro.  Car.  509.  a 39*  Moor, 469.  Hob*  1x9,  a^ RoUw> Rep^  14*  »l5tra.io63.  ^la. 
Ab.  4a     Run»  £je4i.  »y, 

Caii  13.    •  EKzabefh  Slymbridge's  Cafcw 

K  a  prifoner  in  TTLIZABETH  SLYMBRIDGE,  uj^on  a  fpccial  fuppfuavit  o^i 
txffcution  be  in  -*-»  ^f  ^ht  Ghanccry,  was  committed  to  prifon  for  wa»it  of  furctics 
«?wom!!r^*''^?^'^P°"  fuggeftionto  the  Court  that  ftc  had  been  mjprifontdkr 
with  child  and  divers  weeks,  and  was  big  with  child,  and  would  be  ni  danger  ct  | 
ready  to  li^in,  death  if  Ihe  fhould  not  be  enlarged^ . 

l!ing%*h  Coke,  Chief  Juft'ic^,  faid,  that  they  at  theii?  difcrction  migM 
may  admit  her  ^^^  ^^^  to^b^il  Upon  common  or  mean  bail,  to  prevent  the  peril  of 
to  bail.  deaffi  to-  her  or  her  hifknt.    Arid  he  produced  a  pfecwicnr  \\\ 

5.  Mod,  455.  '4-  ^^y^'  3-  /^'  •  where  one  being  in  exectition  for  debt,  wi^ 
cisid.  7S.  *  difcharged  becAufehehad  teen  long  in  prifon  arid  dectfepft,  ani- 
'Baift.  85.  fo  old  and  ftricken  in  years  that  he  couid  not  long  contmuc ;  anJ 
Palm,  558.  fhefe  reafons  entered  upon  the  roll:  and  another,  precedent  in 
3.  VoVr.  Ipili.  '^'ifl^  Term,  40.  Edu^  3.  w  C»nidia^  where  a  wife  brought  an  if- 
HoTr,  85.  '  peal  againft  twtlvc  who  were  acourtted,  and  vapon  enquiry  of  dz-  j 
2.  Hawk.  P.  c.  mages  it  was  found  that  fhe  fucd  it  maliciouifly ;  ;ind  beijig  com- 
i75»  '76*  mittcd  to  prifon  for  thejr  damages,  afteswardsy  upon  fuggeftion 
^*^^'  334*  tliat  Ihc  was  big  witfe  child,  aaid  near  her  deliverance,  (lie  was  re- 
€om^'w'^  leafed  upon  bail.  And  he  faid  that  both  tlicjfe  records  were  in  tit 
».Ter.Rep.e90'  Trcafury  (a) . 

(d)  Both  thefe  cafet  are  recited  as  ex.     the  record  of  the  lall  cafe  if  Hated  itUr;« 
traordinary  inftancct,  Co.  Lit*  289.  a.  ao>i     la.  Cj.  126. 

!    ^^^^  ,^  .  Metcalf  again^  Wood. 

ji  writ  of  error  pRROR  of  a  judgment  in  account,  after  the  flrft  jodgivenr,  f  •' 
'  viii  not  lie  up.  ^^  computet^  and  before  the  fecond  judgment.   The  qMcftion  wis 
orta  judgment   Whether  a  >^rit  of  error  lies  before  the  fecond  judgment? 

wucd  computet  ...  -  ^1 

inana«ionof  And  IT  WAS  RESOLVED,  that  HI  this  cafe  it  lay  not;  for  tire 
account.  firft  judgment  is  no  otlier  than  an  "awards  arid  no  final  judg- 

Ame,  324.  .mcnt,  until  he  hath  accounted  before  auditors;  and  the  dcaA 
C0.Lit.r59.-b.  of  any  of  the  parties  before  the  fecoad  judgment,  fliall  abate 
II.  Co.  38.  a.  ^1^^  ^rj.jj^  j^„ J  ^j^g  plaintiff  may  be  nonfuitcd  before  the  Ic- 
*';*;.  ..,^^Q  cond  judgment;   and  this  firll  pidgmcnt  doth  not  determine 
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thcprigiiul ;  and  a  writ  jof  error  lies  not,  except  in  fpecial  cafes,     METcAf  p  . 
where  the  original  is  not  determined.  ^g^inji 

^  Woo©, 

But  CoJtE  faid,  that  he«Jiad  feen  a  precedent  in  the  8.  Hen.  8. 
where  an  exigent  being  awarded  in  an  appeal,  a  writ  of  error  was 
brought  mainteimnty  for  he  by  the  exigent  awaided  in  cafe  (yf  Sw  Roll  Rej^. . 
felony,  forfeited  all  his  goods  nuzintenant :  wherefore,  foraffnuch    5 • 
^s  he  was  at  pre&Dt  loft  and  prejudice,  he  ihould  have  a  writ  of 
error  prefendy.  •  .      ,  '        • 

Pcplow  agaiffft  Rowley.    ^  ^'•'^  '^^  ; 

pRROR  of  a  judgment  in  Sahj>.    The  error  affign^d  was.  For  .^f^^ij"^^"  *** 
'^  that  in  an  a^ion  upon  the  cafe  there  tried  tlic  defendant  was  gw^'a  day'to  IT 
^flbigned,  and  had  day  pour  ejjiyne,  ct  euerens  habuit  eund,  diem  ;  at  party  who  has 
triiich  day  the  defendant  being  demanded  appeared  not,  but  mad^  made  defauUii 
default  ;  it  hahult  iicni  per  default fecundum  confuetudinem  villa  pr a'-  ^o»f»««  ^^l 
^//V/^r  given  bv  the  Court,  viz.  fucn  a  day;  at  which  day  the  parties  *S["    ,  * 
appeared,  and  judgment  Mi:as  given  againft  the  defendant  per  nihil  ^     * 
dicit ;  fo  the  plea  was  utterly  difcontinucd,  becaufe  when  the  de-  .  !^   *'^*  ^^ 
fendant  made  defatttt  no  day  can  be  given  to  him  when  he  was  out  style,  114..  318, 
of  court:  and  the  allegation  that  it  was  done  fecHndum  confuttudjnem  3^9-     .   .     : 
cannot  help  it ;  for  no  cuftom  <;an  help  that  which  is  againft  corti-  J?"^  3*3  »• 
mon  Jaw,  and  an  apparetit  difcontiuuance,— Wlicrefore  the  judg-  cowp.'P'    " 
ment  was  reverfcd,  .       S.Ter.R^^Uyij 

'L.owct  againft  Fawkner.  ^  Ca«  16..  . 

A  CTION  ON  THE  CASE  for  a  malicious  profecution ;  for  An adJon  for  • 
-^^  that  he  at  the  general  gaol -deliver)^  for  tlie  county  of  War-  l^^^l^^)^""^' 
scf/V*,  held  at  ffarwici  6tb  ^tfp^Ji^   8.  'jfac,  i.  before  SiR  Pej^R  t^foS^mqll 
Warberton,  one  of  the  Juftices  of  the  common  pleas,  and  Siife  (hew  that  t»ie\ 
Thumas  Foster,  anotlKr  of  the  Juftices  of  the- coiumon  picas',  plaintiff  wa»  iiw 
Juftices  of  the  peace,  necnon  ad  diver/as  felonias  audiendum  ct  termi-  diftcd  before  a 
nandum  qffignat.  tlie  defendant /^//^  it  malitiorcfuu  ulli  vera  etje-  ^^'  ^    .     ; 
giihna  caufd  procured  the  plain tilF  to  be  indifted  ;  that  he  wilfully,  Ar,te,3i. 
fclonjoufly,  and  traitor dufty  endeavoured  and  praftifcd  to  perfoad^  Latch.  So; 
and  withdraw*  the  defendant,  being  a  fubjeft  of  the  king,  from  2.  Birfft.  170.  • 
his  obedience,  to  the  Romijh  religion,  agamft  the  force  of  the  fta-  Cro-  H**^-  199? 
tute,&c.  and  iraprifoned  and  detained  him,  until  at  the  iamc  gaol-  ^,^*»  7»4-      -» 
delivery  before  the  faid  Jurtices  he  was  ^/^^Ve?  modo  etfecundnmlegcm^  ^\^  *ic.^^^*' 
l^c.  acquietatui ;  and  judgment  was  given  upon  a  niml  dicit.  j,  fiavirk. k  C, 

A  writ  of  enquiry  of  damages  being  awarded,  fifty-five  pounds  ixJjgl^iij. 
damages  were  found  and  returned.  \   > .  t.Ter.Rep.&3tlb 

It  was  now  moved  In  arreft  of  judgment,  that  the  declaration  wa3 
not  good,  becaufe  that  it  is  of  an  indiftmcnt  at  a  gaol-delivery  be* 
fore,  &c. ;  and  he  doth  not  fhevv  that  they  were  Juftices  ad  gnolam 
dt'Hbcrand.aJfjgnatl, — Andalthoughit  belhewnthat  they  were  Tnfticcs 
of  peace,  and  of  oyer  and  terminer^  and  were  in  truth  juftices  of 
affife,  and  of  gaol  delivery ;  yet  becaufe  it  was  not  fhewn  that  they 
were  Juftices  ad gaola  deliheranda^  in  whofe  right  the  indiftment  is 
taken,  the  Court  held  that  the  declaration  was  not  good. 

A  a  3  But       ♦ 
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An  aaton  wiu  But  Coke,  ChUfJuJlkey  faid,  that  he  conceived  that  for  another 
dlan*^  amother  ^^"^^^'^^  aftion  lay  not ;  for  no  confipiracy,  ftor  action  upon  the 
forWgh^afon.  f^^®.  ^^  nature  of  a  confpiracy,  lieth  for  the  proearing  one  to  be 
Seiqiuert?  Vide  ipdided  of  trcafoii ;  for  every  ipan  is  bound  to  difcoyer  treafpn, 
99ntra  1.  Roll,  and  ought  not  to  conceal  it  tor  tlie  leai):  time,  becaufe  it  is  againft 
^^x*^ti%*  tbclftatt  of  the  commonwealth^  which  everyone  is  in  d^ty  to 
Cro.  Car.  15.  maintain  :  and  treafon  h  fecret,  and  lieth  in  the  heart  of  man  ;  and 
f.  Buift.  27^.  every  one  is  bound  todifclofc  fuch  mattery  as  tend  thereto  :  and  it 
9,  Co.  55.  being  dangerous  fer  any  ra^n  to  conc^  any  thing  which  may  tend 
lAtch.?©!        ^^  treafon,  therefore  th^  procuring  one  to  be  indiftcd  concerning 

'"        it  is  no  caufc  of  confpiracy  ;  for  although  an  adlion  \ipon  tlie  calp 

hath  been  maintained  for  procuring  one  to  be  indifted  of  fckmy^ 
yet  fuch  an  action  was  n^ver  brought  for  procuring  one  to  be  in- 
^idlcd  of  treafon  :  wherefore  thpy  would  welladvife  whether  fuch 
,    an  aftion  did  lie.     Whereupon  tne  judgment  wa3  ft|y^: 
Not  A.    No  judgipent  ever  was  given. 

casf  17,  Middleton's  Cafe. 

Triniiy  Ttrntt  I  %,  Jac,  1 .  Roll  1 5 . 

In  outlaw^  Tj*  RROR  by  Aftddleton  and  others  to  reverfe  an  outlawry.  The 
jgaifta  fcvcral,  IL  FiRST  Error  ailigned  was,  Becaufe  the  capias  was  awarded 
be\!r7#Z»«tf«  againft  five,  namely,  againft  three  men  and  two  women,  and  fo 
mui" fmfaruit,  was  thc  cxigcnt :  the  return  was,  quod  ad  tpiartum  comitatum,  fsfc. 
non  compoi'uerunt ;  and  he  doth  not  fay  nee  eorum  aliquis  comfaruU* 
l'^o^',K^^^^  —And  this  was  hcW  to  be  a  manifeft  error. 

Cro.  EH«.  50.     3.Mod.90.     3.B«c.  Ab.751,  751.  77Z. 

Thc  return  eo  The  Second  Error,  Bccaufc  the  exigent  is  returned,  Ideo  per 
the  t'VS"^r[\Mi\j^^icium  coronatorum  utiagati  fiint ;  and  he  doth  not  Ihew  that  tliere 
rtr^Vc'*"*'^'  ^^  ^^y  coro/icr,  or  his  name. — But  the  Court  doubted  thereof; 
Fofl.  351.  f^^  all  ^hc  exigents  in  London  are  fo  returned,  where  ^he  mayor  is 
Cr,,  Lit.aSS,    coroner. 

pyer,3i7.  Cro.  £!iz.  648.     Palm.  43^     3.  Bac.  Abr.  768. 

Outlawry  i«  The  Third  Er|ior,  Bccaufc  it  was  returned  utjagati  exlftunt^ 
^*ir(fbe^T\!?  ^hcre  for  thc  women  it  ought  to  "have  been  wajviatie  extjtunu 
f*ii»«i.;/J**i/-  —Wherefore  the  outlawry  was  reverfcd. 

W.      r.  Roll.  Rep.  407*     x.  Roll.  Ab.  804.     3.  Bac.  Ab.  751. 

^$t  1%.  GoQdman  ^ga.inj}  William  Knight. 

trinity  Te^m,     ll,  Jac.  I.  Roll 
V  fn  a  covenant  /T^OVEN ANT.     The  declaration  ftatcd,  That  the  defendant  and 
***rAT*^°^*  ^^^  ^'"^*  A/ii^f*/  by  fuch  an  indenture  bai^gained,  fold,  infeof- 

p!rty"to"ubc  fed,  and  confirmed  to. thc  plaintiff  lands  in  fee  in  ff^ntmcre,  rf- 
inltrteti,  and  CITING,  that  Robert  Kn't^ht  by  his  will  in  writing  devifcd  thofc  lands 
vroids  ihtro-  to  him  in  f?c,  and  that  the  faid  IVUliam  Knight  covenanted  with  the 
ffrf'*ffcl'*'^*'d^  pl^Jf^^iff  ^hat  he  and  the  faid  /4gncs  tunc  habucrunt  virtute  pradieiic 
elaration^ther^'  <^<//w^  vi^iuntfitis  pUnam  potcftatem  benum  ju5  et  legltimam  authorita- 
en  omitting  tho  tem^  to  alipn  and  fell  the  faid  lands  to  the  plaintiff  in  fee  ;  and  af- 
name'of  that  ^ncth  the  breach,  that  Robert,  Knight  difd  feifed  of  thc  faid  lands, 
pcrfon,  and  thc  and  made  i^ot  any  will ;   whereby   thc  lai\ds  defcendcd  to  Jobn 

infenfiblc  •      ■         .1       >^         .,  '  ..  ^ 

woT^i,  ii  cood.    Dpugl.  5.  66/. 

Knight 
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Krnght  his  heir,  who  entered,  and  e;^pelled  the  plaintifF,  for  which  he    Coonw.*  n 
brought  this  adion.     The  defendant  demanded  oyer  of  the  inden-       «^«»V 
ture,  which  was  entered  inhitc  verba.  ICnxck^. 

The  defeMant  thereupon  dcmuned  generally;  and  the^caufo 
was.  For  that  the  declaration  varies  from  the  indenture,  vix.  bccaufc 
the  covenant  is  in  this  manner :  **  And  the  faid  William  Knight 
**  and  Thomas  Knight*'  f whereas  Thomas  was  not  party  to  the  in- 
denture, nor  enfeaied  the  fame)  **  do  covenant  for  them  and  their 
"  heirs  to  and  with  the  faid  Thomas  Goodman^  that  they  the  faid 
"  fVtlliam  Knight  and  Jgnes  now  have,,  his  heirs  and  afligns  by 
**  force  and  virtue  of  tlie  faid  will  do  owii  full  power,  good  right, 
"  and  lawful  authority  to  alien,  &c." 

For  this  variance  betwixt  the  covenant  mentioned  in  the  decla^ 
ration  and  this  indenture  fhewn,  Richardson,  Seqeant^  moved, 
that  the  declaration  was  not  good  ;  for  the  covenant  (as  it  is  in 
the  indenture)  is  void  and  infeniible,  whereof  no  benefit  can  be 
taken. 

But  ALL  THE  Court  held,  that  the  declaration  was  good  ;  for 
the  addition  of  Thomas  Knight  in  the  covenant  is  idle,  he  being 
no  partv  to  the  indenture ;  and  for  this  caufe  the  omiffion  of  him 
ill  the  declaration  is  as  it  ought  to  be:  alfo,  the  words  of  the  co- 
venant, •*  his  heirs  and  afligns  by  force,  &c.  do  own,  &c,'*  being 
infenfible,  the  party  in  the  declaration  omitting  them  and  reciting 
the  covenant  in  that  which  was  fcnfible,  and  laying  the  breach 
therein,  is  good  enough  ;  and  lie  needed  not  fhew  that  which  was 
infenfible.     Wherefore  it  was  adjudged  for  the  plaintiff, 

Whiftler  againft  Lee.  o$t  19. 

pRROR  of  a  judgment  in  an  aftion  upon  the  cafe  imfbingJon  if  the  rtcor^of 
^  court.     The  error  affigncd  was,  That  the  faid  court  is  men-  ■  j«<ignicnt  in 
tionedto  be  held  there  before  the  mayor,  yjfww^ww  f<>»/«^^«^''«^"»  bc*^h«^tw^^^ 
Irurgiy  a  tempore  cujus  contrarium  memoria^  {fff.  ;  and  it  doth  not  ap-  yj^^  j,y  cuftom 
pear  that  tliere  was  any  fudicuftom  tlicrc  to  hold  pleas.  before  the 

Upon  this  error  affigned,  it  was  demurred  in  law  ;  for  it  is  againft  IJJIl^be  affigncd 
the  record  to  affign  fuch  matters  for  error,  it  being  pleaded  dicrc,  for  enor  th^ 
and  judgment  given  againft  him  ;  and  if  it  be  true  tfiat  there  be  no  i»icrei«  no  fuch 
fuph  cuftom,  then  the  proceedings  are  coram  non  fudice^  and  he  is  "^o'"- 
not  grieved  thereby ;  but  he  may  have  falfe  imprifonment  if  he  be  po"f|!\"l.*^*i, 
arrdted  by  virtue  of  fuch  a  judgment,  or  other  anions,  if  his  ^^^^ 
goods  be  impeached  thereby.  s,  c.  a.  Baiil, 

The  whol£  Court  was  of  that  opinion,  that  this  affignment  ^♦^  ^  ^^^^ 
being direSly  againft  the  record  is  not  receivable.     Wherefore  rule  Rep.'  53. 
was  given  to  afnnn  the  judgment.  x.BacAb.  tt9. 

Cowp,  19. 

Halfey  againjl  Carpenter.  Cai»;io. 

Tririity  Term^  la.  Jne,  !•    Relllto6. 
T^EBT  upon  an  obligation,  conditioned  for  the  payment  of  A  pie»  e' per. 
thirty  pounds  to  H,  S,  J.  5.  and  J.  S,  tam  cUi  as  they  ihould  formancc  of  a 
come  to  the  age  of  twenty-one  years.     The  defendant  pleads,  that  <»n^>"f^yopaf 
he  payed  thofe  fums  turn  cito  as  they  came  of  age  :  and  it  was  there-  |h[^v^pound» 

tarn  <Uo  tiify 
fto'jW  come  of  age,  mod  (hew  when  they  came  of  age,  and  when  the  payment  was  made.       Ante,  165. 
M,  363,  6j4, 

A  a  4  upon 
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HAisf.Y      upon  demurred,  bccaufc  it  is  not  ihcwn  wlicn  he  came  of  age,  and 
<»r"V*       the  certain  time  of  the  payment. 

Co  L»»  -o-  '^"^  for  this  caiife  all  the  Court  held  the  plea  to  be  ill ;  for 
^cnAKuf^'  altlioi^^h  it  be  ^  good  plea  regularly  to  the  condition  of  a  bond  tq 
J.  Buift.  43.  purfuc  the  words  of  .the  condition,  and  tq  (hew  the  performance ; 
s.  c.i.  Built,  yet  Coke  faid,  jherc  v,'a§  anotl^.cr  rule,  that  he  ought  to  plead  in 
*^7-  certainty  the  time  and  place,  and  manner  pf  thp  performance  of 

Hob.  r^.  ^^^^  condition,  fo  as  a  certain  iffue  may  be  takeOi  pthenvife  it  is 
I.  Lutw.^419.  not  good' :  wherefore,  becVufe  he  Jid  not'plcad  here  in  certainty, 
Saik,  49S.  it  wAi  acljudg^  for  the  plaintiff. r- And  between  the  fame  parties  in 
Ld.  Ray.  597.  another  a£lion  of'debt  upon  an  obligation,  the  condition  being  for 
^*B  "aij  -  performance  of  legacies  in  fuchawill,  he  pleading  performance  ge- 
t  *«•  '9y  nei-ally,  and  not  fhewin'g  the  will,  xior  what  the  legapies  were,  it 
was  adjudged  for  the  plainti^. 

CAit  21.     •  •    ^    Sir  Henry  "Rolls  agai/iji  B6ulting  and  Roberts. 

Ifaperfon  jof-npRESPASS,  for  entering  into  his  clok^.  av^iis  Jepa/cenebf  znd 
tifi^s  irefpaf*  as  X    chafinff  thc  plaintiff'?  bcafts  in  the  fame  clofc.    *         . 

a  fenrant  to  a  ^r.^^.  ,  .^^ 

icmeof  tithes.  The  defendant  pleads  to  all,  cxcfcpt  thc  entering  into  thc  clofd^ 
thcicafo  muft  with  tWo  horfcl  and  chafing  the  bca^s  there,  not  guilty  ;  and  as 
be  fhcwn.  j^  the  entry  and  chafing  ire  pleads,  that  one  Richard  Lewis  was 
vT*^**  *'*  parfort  oi  kelwarjh^  Within  which  parifh  this  cjofc  lies  \  and  that 
he  by  writing  under  his  hand  *nd  leal,  dated  fuch  a  day  and  year, 
iV'cr?2  ?b*i77.  ^^^  the  tithes  of  the  laldtlofc  to  Sir  Rokert  OJborn  for  three  years  ; 
to.  Lit/aie.  a.  whereupon'  they  as  liis  fervants  entered  thc  faid  clofe  with  tliei* 
a4-ili.Rcg.2f>2.  horfcs,  et  moUiter  chafed  the  faid  cattle  in  the  faid  clofe,  to  fee  what 
Styjc,  1 5.      •    tithes  were  due  for  them,*  qUa  eft  caiem  tranfgrejjio. 

Vaik.499.  '  It  was  hereupon  demurred,  jF/V//,  Bccaufc  he  juftifics  by  J^irtup 
of  a  leafe  for  years  of  tithes,  and  flicws  not  the  deed  of  thc  leafe  : 
and  although  he  j unifies  hut  as  a  fcrvant,  yet  coming  in  by  titk 
and  in  privity,  he  ought  to  fhcw  it  as  well  a^  the  maftcr ;  and 
cannot  plead  the  entry  into  another^  foil  without  making  goo4 
title  thereto,  which  ought  to  be  by  the  (hewing  of  (he  leafe. 

The  w^ole  Court  was  of  that  opinion,  that  inafmuch  as  hi 
had  not  pleaded  by  **  deed  here  (hewn,  &c."  that  the  pica  was  ill. 

ThelcflVc  of  Another  reafon  alledged  againft  the  plea  was,  Bccaufc  they  cjAi- 
tiehts  cannot  not  juftify  tlicir. riding  upon  the  land,  nor  chafing  the  cattle  ug 
Lh'^'i^^  d  '*"f  °"  ^"^  down,  to  fee  what  tithes  were'  due  ;  for  there  were  other  nieani 
whaftifhes  are  ^^  comc  to  thc  knowledge  thereof. — The  Court  did  not  thereto 
due.  £^ri*rr*.  dclivcr  anv  opinion  ;  but  upon  the  firft  exception  thc  plea  wais'-ad- 
Pougi.  747.      judged  to  be  ill,  and  judgment  given  for  the  plaintiff. 

Case  22.  Baffct  agdinft  Winchcomb. 

An?.fliony«f  TO  AN  BARRET,  adnoiniilratrix  of  Jchn  Ban'et^  brings  a^ion 
M'«  l.c^againft  J  upon  the  cafe,  tarn  pro  rege  quajn  p^ofeipfa^  ag^ipll  Bennct  IVinch- 
a  iT^crift  for  an  ^^^f,^  fhcrilT  of  Oxford  \  /or  that  Ihc  fued  a  writ  of  debt 
^^r  °"n/if^^^  of  the  chancery  againll   one  Juiccn^   and  thereupon    had  » 

hv  An  aetmini- 

ft  I  arrix,  it  need  not  he  fhcwn  who  ((ranted  the-  lettets,  or  thit  it  was  in  reLtrJatioHem  teft.tntnti.  Ante,  1 34. 

i'Vi^*  533-  Sv^' ^»o.     6.  C.  i.RoU^Rcp.  73.     5.  Co.  S^ra.     Hob,  |8. 
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/aplas  and  e^igent^  and  he  was  outlawed ;  find  fhe  fucd  a  capim  ut-  ^.'^^''u?^''' 

la^atumy  directed  to  tlie  defendant,  whp  by  virtue  thereof  trrefted  ^jg  ./.'^**' 

the  faid  Juxon^  and  afterwards  fuffercd  hinj  tdgo  af  largT;  wbcVc'e  i.  Hawk.  P.  c. 

upon  Ihe  brought  this  aftion*  37'' 

-  After  verdift  for  the  plaintiff,   it  was  moved  in  airfft  of  judg-  5^^ 

ment,  First,  That  an  a£lion  upon  the  cafe  lies  not  for  the  J^i^hg  Stnoge,  cou 

aqd  part)r,  for  the  danjages  are  only  to  the  partv. — Setf  non  ailoca-'  *•  Term  Rep, 

it^r  i  for  in  regard  the  capias  utla^atum  is  for  the  kiqg,  and  the  '*' 

king  is  to  have  benefit  thereby,  although  the  party  is  alio  to  h'avfe 

benefit,  yet  the  aftion  lies  for  the  wrong  doue  to  the  kipg  and 

party  in  the  name  of  the  king  and  parly.  .  •  ♦  - 

SrcoNDLy,  Thjj  Cqurt  held,  that  this  aftion  lies  without  ' '  ^ 

Ihcwing  who  committed  the'adminiftratioij,  or  that  he  had  au- 
thority to  commit  adminiftration. 

Third  Ly,That  it  was  well  enough,  althoijgh  it  is  not  faid  it  was 
in  retardationem  teftamenti.  Wherefore  itvvas  adjudged  fortheplaintifi; 

•  And  in-  another  cafe  betwixt  the  fame  parties  (where  the  plain-  p^^  admi'iftfT 
tiff  was  ipnfuited  in  another  aftion  brought  before  upon  the  fame  irix  (hsrti'not  *'" 
matter)  it  w^  ruled^  that  the  defend;^nt  mould  not  have  cofts,  be-  pay  coffs,  tho* 
caufe  flie  brought  the  aftion  as  adminiftratrix  ;  and  although  it  be  fl>f  ^  «<>«-  ' 
not  ihewn  that  the  debt  was  due  to  the  teftator,  yet  when  (he  ^**^- 
brings  it  in  the  dctincty  it  Ihall  be  intended  fhe  brought  it  in  his  ^^  "'* 
fight,  and  then  ihe  lUall  not  pay  cofts  upon  uonfuit,  for  that  is  ^*  ?'*'  5°^' 
out  of  the  ftatutc  8,  EUx.  c.  2.  ^,7.  ^*'-  ^^' ' 

Sirange,  871.    a.  Com.  Dig.  553,    Sayer'i Cofts,  94,     x>ougl.246. 165. 

Michaelmas  'Ten^,  Ip.  Jac.  i.     RoH  17I.  ^^^^  »3-  * 

"T^EBT  upon  the  ftatute  of  2.  Edjj,  6.  c.  13.  and  demands  one  in  debt  on  the 
■*^  hundred  and  fixtyrfive  pounds.     For  that  whereas  by  the  *-£</w.6.c.i3, 
statute  made  2.  Edw.  f^.  c.  13.  it  is  provided,   &c.  (reciting  the  ^'^non-pay- 
claufe  in  the  ftatute  concerning  the  fetting  forth  of  tithes,  &c.)4  J^bL^i^h 
and  whereas  the  plaiiUifF  3Q   September],  6.  Jac,  i.  was  proprietor  xht  gU  of  the 
of  the  rcftory  of  Caver sficld^  and  of  all  tithes  within  the  faid  pa-  aaionj  and 
rilh;  and  whereas  the  defendant,  i.  September^  5.  Jac.  i.  was  pof-  therefore, 
fefltrd  for  divers  years  to  come  of  three  hundred  ^cres  of  land  *^JJ,^|y!*®  . . 
within  the  faid  parifti,  whereof  one  hundred  and  thirty  acres  were  be^riiedged'by 
fown  with  wheat,  one  hundred  and  twe'iiiy  acres  were  fown  with  way  of  recital^ 
barley,  forty  acres  with  peafe,  and  ten  with  oats  ;  and  whereas  all  it  u  fufficient. 
tithes -were  ufually  paid  rn  fpecie  for  tliofe  land>-for -fofty  years  be-  p"^'**  3«8« 
fore  the  feid  ftatute  ;  and  whereas  the  defendant  the  laid  30.  S^p^    ^^ '  ♦3^' 
tember,  6.  Jac.  \,fit\inde  pojjejjionatiis  cxtflens,  all  the  grain  adtmc  rJ^','o^* 
crefctnt.  upon  the  laid. lands  di4  mow  aud-cut  dowA,  and. all  .the  cro^^Bfiz,  n- 
grain  }nde  provenient.  apud  Cavsrsjkld  did  take  and  carrj^awayvWith-  ^i!    -l . 
out  fettiug  forth  of  .tithes,  and  without  agreement  wiih.tiip  pUiQ-s  ps>«h;ai6; 
lifF,  adtunc  praprlctarlus  of  the  faid  rcftory  :  etdicit  m/a^o^Jth^tth^  S3^6V' 
tithe  of  the  corn  in  the  year  of  ^.  Jac,  i.  fo.  taken  andcarried  ,.  Hawl!p.  c 
♦way,    was  thc:n.  worth  fifty-five  jjounds;   and  thQ  treble  value  3*50. 
was  oixe  hundred  and  fixty-hyc  pbuhS^ypirquod a/fio  accfevii  to" the  i-  Roil.  Abr. 
plaiutiff  to  denUnd  the  one  hundred  and  fixty-five  pounds  afore-  •Js- 
faid  ;.  notwitliftandin^  the  dcfendaitt  had  not'paid  to  hi"m  the  faid  *;  ^^r^:  ^*'' 
fine  hundred  and  fixty-five  poujids  ;  r/ /^/^^  ^rc^/^aVy^  y^v.  63.    *  • 

The  defendant,  ^rtf/r/?aW^  that  It  is  not  of  fuch  value,  /or  pjea  i.  Bro^i^i:  86. 
feth,.t}iat  tlie  plajlitifF  iiimfclf  fQ^ycd  that  corn,  Ivjing^Q^^  '*   *"    '' 
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^'^liid       *^^  ^*^^  ^^^  ^^^  divers  years  yet  to  come  ;  and  5.  ^«ar,  6,  y^c.  i- 
%w%C       ^^'^  ^^^  ^^^^  ^^  ^'^^  defendant ;  wherefore  he  took  it,  and  traverfc^ 
that  he  was  poflelTcd  from  the  tinie»  &c< 

It  was  thereupon  demurred  ;  and  adjudged  for  the  plaintiify  diat 
he  ihould  recover  one  hundred  and  fixty-five  pounds,  as  he  had 
declared. 

And  now  a  writ  of  error  was  brought,  and  the  errors  ailigned 
were,  that  the  declaration  was  not  good, 

Cte^tit.  jpj.  First,  Bccaufe  all  the  matter  of  the  declaration  and  the  of- 
ArT'**'  V*  8  ^^"^^  i^  '^y  ^*y  ^^  recital ;  and  the  offence  is  not  alledged  by 
♦^  •  3*8.  ^^^(f^,.  jyj  ^a£^^  ji^j^j  jjg  carried  away  the  com,  and  that  the  tithes 
were  not  fct  forth. — ScJ  non  allocatur  ;  for  it  is  fufRcicntly  alledged» 
as  well  as  if  it  had  been  by  cxprefs  charge,  tiiat  the  adion  is 
brought  for  non-payment  of  the  treble  value,  and  the  oilier  is  bat 
to  ihew  the  cauie  how  it  became  due. 

Theomimoaof  Secokdly,  Becaufe  the  plaintiff  mifrecites  the  ftatute;  for 
ilie  word  whereas  the  words  of  the  ftatute  are,  tliat  he  ou^ht  to  agree  with 
f*  MM«r*'  in  re-  |j^^  parfon,  vicar,  or  other  owner,  proprietor  or  tanner  of  the  (aid 
SlJw^e.  c,**ia.  ^thes,  &c.  the  words- of  the  declaration  are,  cum  re^ore^  vicaria^ 
is  not  miterial.  out  alio  propriitario  feu  firmarto^  omitting  the  word  **  owner." — 
fro.  Car.  136.  Scd  HM  allocatur;  for  •*  owner"  and  "proprietor"  are  all  one  and 
Ye|v<  1 17.  fynonima^  and  of  the  fame  feafe,  and  tlie  omiiEon  of  that  word  '\% 
5^gom.D.j.  -^^ot  material. 

^.Ha«r^.P.C.  35)* 

^  A  pivmtiff  on       THIRDLY,  For  that  he  faith,  that  he  was  proprietor,  but  he  doth 
'  *■  ^*^^i1!a       ^^^  ^^^  hoKf^   nor  any  title.---5rrf  non  allocatur ;  for  it  is  but  a 
i:^-^x^T  copveyaiKC  to  the  adion. 

•Ante,  3rS.     5.  Com.  Dig.  %i6.    s.  Ler.  i.     Ante,  68.    Poft.  437.     i;  Vent.  136.    2.  Bulft.  67. 

A  Heciwaiion  FOURTHLY,  Bccaufc  It  is  not  fhcwn  by  whom  the  corn  was 
for  noi  fetrifig  (bwH. — Sid  'non  allocatur ;  for  non  nfert  by  whom  it  was  fown,  the 
g^**tboo<h  ic  defcnd:mt.being  owner  at  the  time  of  the  reaping  :  and  altliough 
docs 'not  ^'mcw  the  declaration  be,  that  i.  September.^  5.  Jac.  I.  he  was  pofltffed  of 
by  whom  the  lands  fown  with  corn,  and  that  30  September,  6.  Jac.  i.  he  thereof 
com  w»«  fown.  being  lb  poflcflcd,  mowed  and  cut  down,  which  being  a  year  and 
Ant?,  324.  jnoath  after,  cannot  be  well  intended ;  yet  being  poffiblc,  the  dc- 
5C0m.Dig.217.  claration  is  good  enough. 

Jn  debt  for  not  Fifthly,  For  that  there  is  not  ;iny  time  alledged  of  the  cap- 
^t  »i!2  m!t  bl^  ^'^'^  ^^  afportation.-^But  the  Court  conceived,  the  declaration 
ii  cdg-d**  wjidi  ^»"g»  ^^^^  he,  30.  September 9  6-  Jac.  \.  Jic  inde  poffeffionatui  of  the 
tii9y  were  faid  land,  meffuit  granum  pr^^Uium^  it  is  to  be  mtendcd,  tliat  he 
f  v<rcd.  reaped  it  the  fame  day  \  and  the  declaration  being,  ac  totum  granum 

p^'ft!*^*   **5*  ifide  proviment.  ccpit  et  afportavit^  altliough  he  doth  not  fay  adtunc 
^    *^^'        //  ibidim^  yet  it  is  coupled  with  the  fqrmer  time  by  the  word  ac^ 
i'r  Ji  Ab.     *^  ^^^^  reference  to  the  former  time, 

*  5-  And  they  faid,  that  if  any  one  will  buy  corn  ftanding  of  thej 

The  venc'ce  ol  proprietor  of  a  reftory,  if  he  hath  not  fpecial  words  to  difchargc  it, 
f "ki*!""* 'a"'  ^^^  o"ght  to  pay  tithes ;  and  the  carrying  away  of  fuch  corn  with- 
luh;.  *°  ^^^  °'*^^  felting  out  the  tithes,  is  an  offence  within  the  ftatute.  Where- 
I.  lip.wr*).  ,4.  fo;c  the  judgment  was,  affirmed,  that  he  (hould  recover  the  treble 
2*Bj!.'^  li^.    \-2li:e,  as  bt  had  declared^ 

Codner 
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QoAntragahftDalhy.  ^♦«»4r 

Ht'iafy  Term,  8.  y^r.  i-     Ho/l  979. 

TNEBT  ppon  an  obligation,  conditioned  to  favc  himfclf  harmlcfi  On  t  couditiwi 
^  froxfi  luch  a  bail  m  fuch  w  aftion.   The  defendant  pleaded,  "l^^f^jl'^'^'  * 
quldilbcfeet  ahfoluti  exoncravit  him  of  the  faid  bail:  and  it  wasJJV^?*^^ 
fhereupon  demurred,  be^aufe  it  doth  not  ihew  how  he  difcharged  good  without 
him. — And  without; argument  IT  was  adjudged  for  the  plaintiff:  mewing  how. 
for  always  when  one  pleads  a  difcharge,  and  that  he  faved  him^'^*»  »^5- 
haraikfs^  tic  ought  ^o  fliew  hoyr,  that  the  Court  might  adjudge  ^'^|**  5*^' 
tlicrcof.  a.  Co.  4.  a. 

I^)wr,  43.    Hpb.  f3«^96«    March,  too.    Stra.  6S1.    Cro.  EU<.  916.   4.  Bac.  Ah.  9«.    Lok    4^^ 
},  Bac.  Abr.  548.  m  tfoiis. 

But  he  may  plead  generally  **  nan  damnificat.^*  without  Shewing  *•  Co.  4. 
flow,  bccautc  he  pleads  in  the  i^e^ative,  and  the  otlier  ought  ^^  f  bJ^**J^J^ 
(hew  damhificati9n.     Wherefore  it  was  adjudged  accordingly  for  ^^3^ 
the  plaintiff. 

Befton  ugainft  Buller.  Cxsits. 

^IRE  FACIAS  2^inft  the  defendant,  being  bail  in  Yarmfmih^  in  if  a  caufe  bei«. 
^  an  a^ion  of  debt ;  for  that  the  principal  did  not  render  his  moved  by  *«*. 
body  after  judgment,  nor  pay  the  condemnation.  ^'"^'  o«tof  an 

'  ^      •«  ^  J  inferior  court. 

The  defendant  pleaded,  that  after  the  firft  a£lion  brought,  and  and  bail  filed, 
bail  found,  the  caufe  was  removed  by  haheaa  corpus^  and  bail  here  ye*  ^f  »t  be  rcr 
iiccepted;  and  afterwards  the  caufe  w^  remanded  by  procedendo^^^^^  ^^^ , 
and  then  judgment  given  agiinft  the  principal :  fo  it  was  V^^-b2uJuui\nttit 
tended,  tliat  by  removal  of  the  caufe  the  old  bail  was  difcharged.     inftrior  coun 

It  was  thereupon  demurred,  and  now  argued  at  tlie  bar,  that  the  "^  'J!i***^' 
old  bail  was  difcharged  by  tjie  record  removed ;  and  although  the  Amriot. 
record  be  remanded,  yet  that  qannot  revive  the  bail  which  is  de-        * 
tcrmincd  ;  a^d  fpr  this  puroofe  were  cited  u.  Hen.  8.  Bro.  ''Main-  \  f  ^^' 
•*  pr'ifCy''  6.  and  31.  Hen,  8.  Bro.  •«  Procedend''  13.    If  a  man  finds.^C.  1  Roll, 
bail  m  London  upon  an  arreft,  and  the  caufe  be  removed  by  habeas  Rep.  64. 
corpus  into  the  king's  bench,  and  afterwards  remanded  by  proce-  s.  c.  a.  Bulft* 
dendoy  the  bail  is  difmiflcd,  and  fhall  never  be  revived.  jf^- 

Skin.  ^44. 485. 

But  ALL  THE  Court  held,  that  the  bail  is  in  this  cafe  charge-  2.  show.  4a. 
able;  for  when  the  record  is  remanded  by  protedendo^  it  is  as  if  it  »•  ^'»^'^'  *77- 
never  had  been  removed,  and  there  is  no  record  of  the  removal  ^•®*'''^*  *^^*^ 
tliercof ;  but  if  it  be  removed,  and  bail  filed  in  this  Court,  and  af- 
terwards in  another  Term  it  is  remanded,  then  it  is  otherwife ; 
for  there  the  Court  is  poffeffcd  of  the  caufe,  and  remained  fo  for  a 
Terrn^  and  a  record  is  made  thereof:  but  if  it  had  been  remanded 
the  fame  Term  that  it  had  been  removed,  it  had  been  otherwife ; 
for  there  is  no  record  made  thereof,  and  fo  Brook  is  to  be  intended. 
Wherefore  it  was  adjudged  for  jhe  plaintiff. 


HilafT 


^  Hilary  Term. 

12.  Jac.  I.     Ill  the  King's  Bench. 
-S/r  Edward  Coke,  Knt.  Chief  Ju/iice. 
Sir  John  Croke,  KnL  1 

Sir  John  Dpderidge,  Kr.t.  iyuj^ices. 

Sir  Robert  Houghton,  Knf,         J 
Sir  Francis  Bacon,  Knf.  Attorney  General. 
Sir  Henry  Ydverton,  Knt,  Solicitor  General. 

caji  r.  Thomas  Hyat's  Cafe. 


A  iifDhibitioD    '   I    ^HOMAS  HYAT  prayed  a  prohibition  to  the  confiftory 


Will  not  lie  to         I        court  of  Londm  ;  tor  that  he  was  fucd  there  byJiis  wife,  to 


the  fpirituai  .A.       b^  fcparatcd  from  him  propter  faviuam  \  and  fentcnce  was 

rtc'^lil^ancc  .^^^^  p^'tn  againft  Jiinj,  that  his  wife  fhould  Xw9l  from  him,  and 
of  alimony.  that  hc  fliould  allow  hcr  five  Ihiliings  and  fixpcncc  weekly,  al- 
Lir.  Rtp,  3^4.  though  the  hufband  offered  reconciliation,  and  defired  cohabita- 
Crb.  Car,  zao.  tion,  and  proffgred  caution  to  ufe  her  fitly.    * 

Riirit  was  denied  by  the  Court  to  graftt  a  prohibition,  bc- 
caufe  the  court  of  the  ordinary  is  the  proper  court  for  albwxnce 
of  alimony,  and  may  take  order  for  fepar^tibnr  or  divorceif  fhc  be 
jCf i«eljy  uled.  %^  ^  r     . 

Case  x,  Warren  agahift  Smith.  •.* 

The  iS  £/i>.    /^OKE,  Chiefjujiict\  faid,  upon. the  argUft^'nt  In  this  cafe,  which 

c.  14.  docsoot^^  was  concerning  a  Icafe'by  a  college  tna^  \'6  qxibcn  Erizab^S^ 

^d  wlicrerhc    ^Y^^x  it  was  adjudged'  in  jjO.  £//z.  iii  BawiTs  Cafcy  that'wh61e"aii 

arXs'^frorn  a     i^^^^^t*  Of  huftand  ahdAvlfe  make  a  conveyance  to  the  qticen  by 

d^f/haily'hl^hc  bargain  and  fale,  it  is  not  aided  by  the  ftatutc  of  i8.  Elix.  c.  14. 

ptTftin.  for  that  aids  only  .in  cafes  where  ther^ns  iinpcrfeftion  in  the  con- 

n.Co.  66.  77/ vevance,  and  not  where  there -is  a  dilaBilvty  in*  the'pcrfon  who 

75-  makes  the  conveyance  :  but  where  tScnant  ill  tail!  makes -a  convey- 

I.  .a  .161.     ^^ce  by  deed,  that  15  ?ided  by  th^flsati^tprfbr  he  may  make  t 

conveyance  by  finCf  ^  *•.  .\* 

.  '*  •   -  •  ■.«*  ....  •» 

Case  5,  Sir.  Henry, BeUafis  £7^tf/Vy?-Hanfpr<i.*  .  • 

MUctt  9  dcfcn.  /I  CTION  FOR  WORt)S:  •  TlTe-  plaintifF  had  judgment  in  Aff- 
Awi'M  n^nf'jit^d  t\  ^ff^^^/fyi^is  Term,  lo.  Jac.  I;  and  nfo  p^oceTs^  of  execution  was 
lornot  p.oie.  f„gj  ^^^  jj^  ^]^c  vcar  following^:  htit  iher\vird\^viz;li'fJ^Novmber, 
lZ7on7illl  n.  7^-  I.  Htwtcr^  brought  awrit  df  .eripr,  fcturnablc  in  the  ex- 
m:';t  agamrt  pherjucr  chambcr.  The  record  being  removed,  the  plaintiff  prayed 
hi.ii,  he  may  hc  a  dav'to  aflign  errors,  and'at  the  day  appointed  did  not  a(!ign  any, 
ch;*rj5cd  in  e**.  i^^j  \,r^,  nonfuited  for  not  profecuting,  ind'  dic»  record  remanded 

^.<liow  without     «"^u       c      ..I       -^-  •^~^.    .         •  .• 

./.../.KM,,     hither  in  the  12. //rr;  I.  ;._....,. 

t'^ouji.  the  year  ^hh  Term,  Hiififoid  beirtg  imprifoftcd 'for  other  caufts,  it 
b'-io^r^^oT  ^^*^  moved,  that  he  Ihould  be  in  execution  for  this  caufc. 
brZlut'^^  And  although  the  year  and  day  were  paffed  after  the  judg- 
s.  c'  X.  R.M'.  nie?it,  fo  as  the  plaintiff  v/as  put  to  his  far f  facias  to  have  execu-r 
Rep.  104.  I3V  tion,  yet  forafmuch  a?;  the  defendant  had  brought  a  writ  of  er- 
f.  Roll.  Aor.  ror, -ilAN'T?,  the  PrQtbonotary,  faid,  that  he  himfelf  had  thereby 
c'o.  \U2  atC.  r*'*t.vec!  the  record ;  and  the  record  being  remanded,  tl>e  pjjiintiff 

Tofi.  SicMivlt  ;  v.Cu*,  2.  Birr.  660.  Yelv.  7.  4.  Leo.  197.  5-  ^o-  8S.  Co.  Lit.  J99.  Cv^J.  »3-« 
«.\ii.d.j^.s%j.  ;..'♦!«*;.  64.     S  wic.  690*     l^J.  Rfty  :i,  Sg6.     4..  Bac,  Abr.  ^2. 

(Iiall 
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4hall  have  execution  \vitho«t  3,  fare  facia f^  and  fo  all  th^  precedents  Bill  ams 

warrant  it. — Wherefore,  -upon  his  report  that  the  courfe  of  the  ^f*"»/? 
court  was  fo,  rule  wascntered  thathe  fhouWbc'm  execution  with-       a^^o*«». 
ont  zjcire/acias. 

Chamberlain  agabijl  Ewer.    '  Cam  +• 

Y^OVENANT.   After  judgment  in  this  court,  and  the  record  re-  Th«  bni  on  the 
.^^  moved  by  writ  of  error,  and  the  error  affigned  for  variance  be-  ^^^  ^^y  ^^  »- 
twcen  the  bill  upon  the  file  ^xxd  the  declaration,  viz.  tliat  in  the  p^''^^^^^^ 
declarati9n  it  was,  that  one  luch,  after  the  death  of  tenant  pur  autre  from  which  ic 
yify  **  primo  intravit  ct  Jtc  fuit  occupans  ^*^  yfhxch  was  the  fubuancc  of  was  ingrofled^ 
the  declaration,  but  in  the  bill  upon  tlie  file  thefe  words  **  primb  ^"^*>  S-^^- 
**  intravit''  were  omitted  ;   and  after  the  defendant  in  the  exche-  °^- 44^* 
quer '.chamber  had  pleaded  irinutla  eft  erratum^  it  was  moved  th«^re  *:^<»j'Ab.  t^^. 
that  the  bill  Ihould  beameiKled;  for  th«  Paper-book,  by  which  i'\]^^7J/" 
the  bill  was  ingroflcd,  had  thofe  words  in  it. — And  the  Court  Heticy,  141/ 
(feeing  them  in  the  paper-book)  gave  nile^  that  they  Ihould  bea^Mod.  3r6, 
;u»cnded,  -^^^a.  139.  -^-^^ 

974- 
i<t  R»y,  144U     I.  Term  Rep.  7S> 

Syvedalc  againfi  Sir  Edward  LenthaL  cah  5. 

In  the  Exchequer, 

INFORMATION  for  the  king  and  himfdf ;  fuppofing  that  the  An  informafion 
'•''  defendant,   after  the  end  of  the  fecofsd  feflions  of  parliament  f*' "»« for /A/ « 
•holdcn  5lh  November,  3. 7^7r, !.  and  before  Ihc  31ft  O^Jober,  9.  Jac.  i^^^'^y.^^'y''^ 
•was  a  recufantpapift,  conviflled  in  due  form  of  law  according  to  ^1  Vjamlil 
the  ftatutc*  3.  jetc.  7.  c.  4.  and  after  his  conviAion,  and  for  two  papift  for  not 
years  before  the  31ft  O^lober,  9.  Jac.  i.  at  the  parifli  of  Saint  Dun^  receiving  the  fa. 
'ftan'%  in  the  Weft,  in  the  county  oi Middle fex,  feipfum  conformavii^  cramcnt  after 
and  came  to  church,  and  there  continued  during  the  time  of  divine  ^^^j*^*^^^^^^^ 
'fcrvixje,  according  to  the  ftatute  ;  notwithftanding  the  defendant  ^,v?,  aUi,ough* 
for  three  years  next  after  the  31ft  O^ober,  9.  Jac.  had  not  received  neither  tijc  time 
the  Sacrament  of  the  Lord's  Supper,  &c.  in  the  faid  church,  where "^^"^^©n. 
he  ufually  inhabited  during  tiic  faid  time,  nor  in  any  other  place,  JJThe^ytwi! 
but  had  made  default  contra  formam  JIatuti  \  wherefore  he  demanded  iiad,*nor  the* 
againft  him  fixty  pounds  for  every  year ;  in  toto,  one  hundred  and  ma^iftratc  be- 
cigiity  pounds.     The  defendant  pieaded  not  gvtilty;  and'  ft  was  fo'«  whom  he- 
found  againft  him :  and,  after  verdiA,  it  was  moved  in  arreft  of  ^"'^''"^**»  ^ 
:   J         ^    /    %  dated, 

judgment  (a),  ^     -  Ante,  1*5. 

First,  That  the  rnformation  wa»  wicertavin,  becaufc  no  certain  ^^'ft-  375«  6io, 
time  of  thcconviftion  r%  (hewn,  nor  how,  nor  in  what  court,  nor  be-  Doogi.  x  1 5. 
fore  whom,  fo  as  the  party  cannot  haveanfwer  thereto. — Scdnonali^  ^^3- 
catttr. — ForTAwriELD,Q>/V^5!/ra«,fefd,thatitmightpcradvcnturc 
have  been  a  good  exception,  if  he  had  demurred  upon  the  informa- 
tion ;  but  now  that  he  hath  pleaded  not  guilty,  all  this  is  admit- 
ted, and  it  is  only  to  be  given  in  evidence;  and  the  matter  in  faft 
is  only  triable,  whether  he  hath  received  the  facrament:  as  in  debt 
«ipon  an  obligation,  if  no  place  ht  fhewn*  that  is  not  good ;  but  if 
^  other  plead  a  rcleafe,  the  exception  to  tlie  declaraxion  k  faved. 

(•)  n-/*Ray.434.46> 

ASecqnu 
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An  infomutioii  A  Second  Exception  was  taken,  Bccaufe  it  i$  not  flicwii 
•gainttapaptft  when,  ctc  before  whom,  he  conformed  himfelf. — Sed non  allocatur : 
for  noc receiving  for  being  for  two  years  before  31ft  O^hber^  9.  Jac.  i.  it  is  fufficient 
thefioranent^  to  entitle  the  king  to  the  penalty ;  and  tlie  conformity  by  coming 
ty^neednotfl^  '"^^  continuing  at  church  ia  time  of  divine  fervicc  xi  fufficient; 
when,  or  bd-  without  being  before  the  ordinary, 
lore  whom   be  confiDrmed. 

An  information  ThirdLy,  For  that  the  informer  demands  tlie  penalty  for  throe 
2ter'iTj*la?  u  y^^^  •  whereas  by  the  ftatute  of  31.  EUz,  c.  5.  f.  Ci  no  informer 
J^ad  foMhc  ul-*  ^^"  demand  a  penalty  on  a  penal  ftatute  but  By  information  exhi- 
Ibrmcr,  but  bited  within  a  year  after  the  offence. — But  the  Court  held  it 
good  as  to  the  to  be  Well  enough  for  the  king,  although  it  was  not  good  as  to  the 
i*"P'  informer. 

Foft.  5^0. 

Moor,  58.  Cro.  Car,  331.    Dalifon,  60.     Show.  353.     s.  Hawk.  P.  C  386.     2.  Bl.  Rep.  793* 

See  18.  fiUz.  c.  5.  and  ir.  Jac.  i.  c.  4; 


Casb  6. 


Ward  againfi  Ayre. 


If  aperfpn  yo-  qpRESPASS  of  aflault  and  battervj  ct  quod  cumulum  pecunl^y  con- 
'^T::tl  "Z^  ^  •  twining  five  marks,  ccpit,  i^c. 

with  the  money      The  ^fe  was,  The  plaintiff  and  defendant  being  at  play,  the 
of  anotho-,  i&ar  plaintiff  thruft  his  money  into  the  defendaiu's  heap  and  mixed  it, 
ttewhSJo.*'*''''  ^^^  ^^^  defendant  kept  it  aU  i  whereupon  (tliey  llriving  for  the 
money)  plaintiff  brougiit  this  aftion. 

The  whole  Court  were  of  opinion,  in  regard  the  plaintiff's 
own  money  cannot  be  known,  and  this  his  intermeddling  is  his 
own  aft,  and  his  own  wrong,  that  by  the  law  he  fhall  lofe  all ; 
Moor,  so.        for,  if  it  were  otlierwife,  a  man  might  then  be  made  to  be  a  tref-* 
a.Roii.\b.566.  paflcr^againft  his  will,  by  the  taking  of  his  own  goods  ;  therefore* 
a.  Bum.  3*3.   jQ  avoid  that  inconvenience,  the  law  will  iuftify  the  defendant's  .dd- 
.  taining  of  all :  and  fo  it  is  of  an  hea^p  of  corn  voluntarily  inter- 
mingled with  another  man's.  Whereupon  the  rule  of  the  Court  waSf 
qusd  querens  mhil  capiat  per  iillam* 

Caw  7.  Frances  againfi  Ley,  et  e  contra^. 

In  the  Star  Chamber, 

A  man  mar  AT  the  hearing  all  the  proofs  upon  both  bills^  trtE  CouRT 
preftribtforthe  **^  refolved  five  things. 

St  fa^tatS  First,  That  if  an  inhabitant  and  his  anceftors  only  have  ufcd 
^Oeof  aehureh,  time  whereof^  &c.  to  repair  an  aifle  in  a  church,  and  to  fit  there 
If  the  family  with  his  family  to  hear  divine  fervicc,  and  to  bury  there,  this  makes 
1m^  Died  t»  xhc  aifle  proper  and  peculiar  to  his  houfe,  and  he  cannot  be  difV 
Sft.'6os.  placed  nor  interrupted  by  the  paffon,  churchwarden,  or  ordinary 
*  himfelf ;  but  the  conftant  fitting  and  burying  tlicre  without  nfing 

Mool-  8t8  ^^  repair  it,  doth  not  gain  any  peculiar  property  or  pre-eminence 
i-RoU.Ab.isS.  therein :  and  if  the  aifle  hath  been  ufed  to  be  repaired  at  the  charge 
tMeA,f.  pUia!  of  all  the  parifK  in  common,  the  ordinary  may  then  from  time  to 
o#db.  too.  time  appoint  whom  he  pleafeth  to  fit  tlicre^  notwitliftanding  any 
*•  \^'  ^^^    ulage  to  the  contrary. 

Noy,  133.  X.  SM.  89«3€x.  x.  Lev.  71,  t.  Lev.  241.  i.Salk,  167*  a,Mcd»283.  t.  V^Uf.  3x6. 
t.  Term  Rep.  428* 

SKCONDLV9 
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Secondly,  That  it  is  not  lawful  for  any  to  break  or  deface  any  ^*one  can  legai-^ 
fupcrftitious  pictures  in  any  window  in  any-church  or  aifle,  but  Jj.^^^^^.^P**'' 
the  ordinary  only  ;  and  if  any  do  fo  without  licence  from  the  or-  in*a  chaf«h-"^" 
dinary,  he  fhall  be  bound  to  his  good  behaviour,  as  was  done^  in  window. 
Prickett'sCafe  by  Sir  Christopher  WraV,   Izle  Chief  Jujiice  Godb.  %j^. 
of  the  king's  bench.  Noy,  104. 

j«  Burr.  ^^894 

Thirdly,  That  coats  of  arms  placed  in  any  windo^,  or  mo*  T\te  heir  OM 
fiument  in  tlie  church  or  church-yard,  canilot  be  beaten  down  or  j'*^?  ^^  ?^'*^ 
defaced  by  the  parfon,  ordinary,  church-wardens,  or  any  other ;  t^*b  ofhif  Li- 
and  if  they  be,   the  heir  by  dcfccnt,   interefted  in  the  coat,^may  ccftor. 
have  an  aaion  upon  the  cafe,  as  9.  Edw.  4.  pL  14.     Sir  IVilliam  co.  Lit.  is.^. 
IVitche^s  Cafi  was  cited  to  that  purpofe,  and  Gravenor*^  Cafe^  and  a  A|loor,  878. 
cafe  betwixt  Corhjn  and  Pymhle\  for  the  heir  is  inheritable  to  J:^<jJ^-^*>'^*5* 

ARMS  as  CO  HEIRLOOMS.  30.  Edw.  3.  pU  2.      39.  Edw.  3.  pL  I4.  Inft*^t. 

a.  Buin.  151.     IS.  Co.  104.*    3*  ^c.  Ab.  ^4. 

Fourthly,  That  neither  tlic  ordinary hirafclf  nor  the  church- ?^^*^^°^' "J4 
wardens  can  grant  licence  of  burying  to'  any  within  the  church,  JjJJ^j,  ^^^ 
but  tlie  parfon  only;  bccaufe  the  foil  and  freehold  of  the  church  church-yard  b 
is  only  in  the  parfon,  and  in  none  other.  tnthepiifott 

onlj;  and  he  »lor.e  can  Ucenfe  burials  in  tht  timrcb.     Noy,  104.     2.  RoIL  Ab.  S37«      '*  ^i^*  'S* 
»•  Wilf.  iS.      1.  Vent-  274.    a.  Bulft.  151.     1.  Term  Rep.  430. 

FiFTHLV ,  When  any  is  aflaulted  or  beaten  in  achurch  or  church-  Sdf-^efeeoe  •• 
yard,  it  is  not  lawful  for  him  to  return  or  give  back  any  blows  »« {,"J^f/**j^J* 
disown  defence,  as  he  may  clfewhcrc  in  other  places.     Sec  the^^yj^**** 
Hatute  of  5*  Edw.  6.  c.  4.  the  penalty  for  drawing  a  weapon  in  Moor,9r5. 
-church  ox  church-yard.  Cro.  Eiit.  4^ 

753- 
6.  Mod.  171.    2.  Bac.  Ab.  3x7.    S«t  4.  Bac.  Ab«  259.    1.  HmlC.  F.  C.  6«.  2;^ 


E5ft5r 


^  EafterTeffl, 

13.  Jac.  I.    In  the  King's  Bench* 

Sir  Edward  Coke,  Knt.  Chief  Jufiice. 

Sir  John  Croke,  Knt.  T 

Sir  John  Dodcridgc,  Knt4  [  jHfticcs. 

Sir  Robert  Houghton,  Knt.  J 

Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  Henry  Yelverton,  Knt.  Solicitor  General. 


Citx  i> 


Ford  Jj^^7//jy?.Hoikins. 

Eaftir  Term,  12.  Jac.  i.     ^tf// 


Ana^onoftthe  A  CTION  ON  THE  CASE  againft  the  dcfcncfarit,  being 
•afe  will  pot  lie  /-\  lord  of  the  manor  of  Beaminfur^  in  the  county  of  Dorfet. 
againft  the  lord  X   A.  Whereas  ^o>&«  Jor^/  wai  copyholder  for  life/of  the  laid 


A  _    , 

•afe  will  pot  lie  /-\  lord  of  the  manor  of  Beaminftcr^  in  the  county  of  Dor  let 
againft  the  lord  X  A.  Whereas  ^o>&«  Jor^/  wai  copyholder  for  life/of  the  laid 
r^fufi"*"t9  ad!  "^^'^^'^  (where  the  cuftom  of  the  manor  is,  that  a  coisyholder  for 
^it  a^opyhold-  ^'^^  "^^X  nominate  his  fucceflbr  to  have  it  for  life,  and  tliat  fuch  a 
cr$  but  be  may  pcrfon  nominated  fhouid  compound  with  the  lord  for  his  fine; 
obtain  relief  by  and  if  he  could  not  Compound,  then  he  ihould  give  fuch  a  iinsas 
•PpUcaiion  to  ^jjg  homage  of  the  manor  (hduld  aflefs,  and  (hould  be  admitted,  »h[ 
d!^n^"fy.  '^^'^  '^^  ^^'^  '*^^) »  ^"**  alledgeth  in  faft,  that  his  fatlier  uonriaateil 
%  C.  I.  Bolft.  ^^'"*  ^'^  fucceflbr  to  have  for  life,  and  died  ;  tliat  he  tendered  for 
-,36.'   *  his  ct^mpofition,  and  could  not  be  accepted ;  whereupon  the  ho- 

s.  c.  I.  Roll,  mage  aflefled  a  fine  of  forty  (hillings,  which  he  tendered  to  py, 
Ah.  iro«.  and   x\\Q  defendant  would  not  accept  thereof,    nor   admit  him, 

2^R^rR»i  whereby  he  loft  the  benefit  thereof,  nor  could  fell  it ;  and  thcrc- 
47^.  '  *  upon  he  brought  the  aftion.  The  defendant  pleaded  not  guilty ; 
Co.  LKt.  59,60.  and  it  was  found  againft  him. 

t.Roli.  Rep.  _  ... 

125.  ic,5.  It  was  now  moved  in  arreft  of  judgment,  that  this  adion  lies 

3-  *»*^-  *'7.  not;  for  although  it  hath  been  alledged  that  this  cuftom  pretended 
» *i  ^?Vi.  ^  ^^  good,  yet  forafmuch  as  he  who  i#fo  nominated  hath  not^iw  ad 
i?Bi.  Rep.  61.  rem  necjui  in  re  until  admittance,  and  a  copyholder,  in  the  eye  of 
I.  Wiu:  283.  the  law,  is  but  tenant  at  the  lord's  will,  if  the  lord  will  not 
Cowp.  377.  hold  court,  he  hath  no  remedy  to  compel  him  to  admit  him,  but 
, .  Term  Rep.  ^^  ^^j^^  ^£  chancery,  as  4.  Co.  28.  b.  IVeftwick's  Cafe.  32,  Hen.  6. 
1!  Term  Rep.  P^'  3*      •^'''  /^^-  3' 

«97-  484-  'YwY,  Court  held,  that  the  a£lion  lay  not,  for  he  hath  not  any 

iiitcTcft  therein :  and  it  would  be  infinite  if  every  copyholder, 
upon  pretence  of  refufal,  (hould  have  an  aiSion,  for  then  the  lord 
.  at  his  peril  ought  to  admit ;  which  would  be  mifchievous:  and  there 
ijevcr  wa^  any  aSion  brought  before  thefc  times  againft  a  lord  ot 
a  nianor  for  non-admittance ;  hut  always  the  remedy  againft  th« 
lord  Wis  onlv  in  chanccrv:  wherefore  tiiere  is  not  any  rcafon  la 

'  jivc 
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give  allowance  to  fuch  framed  anions,  neWly  devifed^    It  t^as       Tonx> 
therefore  adjudged  for  the  defendant.  -  Hde  i\»Men.  8.    pL  246.       «f««/^ 
N.B.4J*  b.  thatadion  on  the  osSc  lies  againft  an  archdeacon    "^'■"^"^»* 
for  not  indufting*  '•  i^oU-  Abr. 


ibS, 

Lyfter  againft  The  Wardens  of  the  Hofpit^  of 


Ravenfworth. 


Case  i» 


frRROR  of  a  judgment  irt  zformedon  irt  the  eommon  pleas— A  tiriwioe  ty 
^  First,  Becaufe  the  writ  is,  "  Pnecipe  Gardianis^  ptieceptori^'^^?^^^^^- 
''Jive  magijiro  hofpitaU  Vc''    The  award  of  the  writ  of  view  is,  ^J^^l^^^^ 
*''  qwd  facial  vif urn  Gardian^^  ^aceptoriy  isfc»^*  fo  in  the  lingular  ^^^;^^  I, 
number,  where  it  fliould  ht  *'GaraIanis^  tsfc.i'*  and  the  return  of  amendable 
the  writ  was,  "  Habere  fed  vifum  Gardiam^**  fo  not  well  returned.  Ante,  306. 
-^Sed  non  allocatur  ;  for  it  is  but  a  mifprifion  5  and  it  is  pntdi^o  cowp.  178.  ' 
GardianOf  and  fo  amendable*  407.  425. 

DoogL  1 14. 1 35.     1 .  Term  Rep.  78  3. 

Secondly,  Becaufe  it  appears  by  the  record,  that  upon  theinenor,  tfthe 
petit  cape  firft  awarded  tl^  mife  is,  **  quod  Mens  gratis  remittit  de-  f»«*  fi»'ft  w- 
''faltam  ;"  and  the  tenant  apoeared,  and  pleaded  to  the  iffue ;  hut  ^^ 'jlj^^ 
upon  a  writ  of  diminution,  tne  record  certified,  and  upon  the  de-  Jhaii'iJot  be  fal* 
fault  the  entry  is,  ^*  that  the  demandant  Jhould  recover  feifm^''  and  fifiodbyacer- 
tbea  the  proceedings  after  arc  error. — But  TrtK  Coi;rt  held,  that  tificate  upoia 
ioafmuch  as  it  was  a^good  and  pcrfcft  record  firft  certified,  it  fhall  th«d»««'ntttK*o» 
never  afterwards  be  falfified  by  a  certificate  upon  the  diminution ;  ^^VfL 
for  that  is  to  amend  a  record,  and  to  aid  it,  and  to  have  affirmation  n    b     8 
thereof;  bttt  it  never  fhall  be,  to  certify  a  contrary  thing,  to  make  c^  car*  9*1. 

it  iii*  Salk.  »$6.  263. 

Ld.  Ray.  si2».  1x56.  1398.  1441.    Croinp«  Prac  364. 

Thirdly,  Becaufe  the  writ  and  all  the  proceedings  are  for  an  Ams/eafamg 
houfc  within  the  county  of  the  city  of  York ;  and  being  at  iflue  of  the  dcrk 
tipon  the  writ,  the  pojlea  is  certified,  '*pq/lea  tali  die  et  loco^  before  may  be  amended 
•*  Baron  AlthaM  and  Barok  ^^oui.Z'^^Juftltiariisdominiregh^J^^^ 
•*  ai  ajjifas   in  comitat.  Eborum  (interlining  civiiatisj^  the  default 
"is  recorded,  that  it  was  without  warrant.'*    After,  in  nulla  e/l  ^-3'^'^-  ^^7* 
erratum  pleaded  and  entered,  it  was  moved,  that  it  Ihould  be  g^*^^  2730.  * 
amended  (a)» — ^And  it  was  amended  by  order ;  for  it  is  but  a  mis-  Bamea,  7.  * 
feafance  of  the  clerk,  which  may  well  be  amended  after  in  nullo  eft  Deugi.  13^. 
erratum  pleaded.    Whereupon  the  judgment  was  affirmed.  « •  ^«"n  ^'P- 

(«)  See  5«  Geo.  j*  c.  13. 


Simon  Mufcot  againft  Ballet*  Casc  s* 

HilaryTermt  \2,Jac.l.     Roll     Huntingdon. 

^OVENANT ;  for  that  the  defendant  by  indenture  demlfed  to  To  a  covenant 
^^  the  plaint'fFa  noefTus^e  and  certain  land  at  CUrkenwell^  in  the ^^}}^  7" 
county  of  Mddlefex,  for  fixty  years ;  and  covenants,  that  he  was  S^^h'imLli 


good  \  but,  if 
bad,  the  plea  oC 

mm  $Jtfaa9m  vASk  cme  It.     Ante,  fij.  165.  364.     Poll.  668.  68s.— 1.  Roll  Rep.  66.     Hob.  8*. 

Fort.  377.    9.  Co.  60.    Raym.  14,    Crow  Car.  176.    1.  Mod.  123. 292.  Shep.Tonch.  1 67.    Cottp.  578. 

CRO.  J  AC.  B  b  ;  The 
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Muffcor         The  defendant  pleaded  uon  tfifaetum  ;  and  it  was  found  againft 
agMji      him,  and  damages  foar  hundred  pounds. 

It  was  moved  in  arreft  of  judgment,  That  the  declaration  is  not 
good,  becaufe  the  breach  is  too  general,  not  fhewing  that  anv 
other  was  feifed,  nor  any  caufe  why  the  defendant  was  not  feifed. 

Sed  non  atiocatur.  Becaufe,  as  tlie  covenant  is  general,  fb  the 
breach  may  be  affigned  generally  ;  efpecially  as  this  cafe  is,  where 
the  defendant  hath  made  the  declaration  gCNdd  by  pleading  mn  eft 
faffum ;  fo  he  allows  of  the  breach,  if  it  had  been  his  deed. 
Wherefore  it  was  adjudged  for  the  plaintiff.  Fide  9.  Co.  60. 
Salmon  V*  Bradjhaw^   47.  Edw.  3.  fL  3. 

^*"^'  -Shepherd  a^dlnfi  Edwards. 

Hilary  Term,  x  I .  Jm£.  J .     Roll 

Apfomifcto     TJ*RROR  of  a  judgment  in  ^xon^  before  the  mayor  and  bailif& 

^^luaZ'Zrtr  thcre^    The  error  afligncd  was,   Becaufe  that  Edwardi  the 

CiUi^wi tfw?''  plaintiff  declared,  thit  he  iSing  a  profefltr  of  phyfick  and  furgery, 

mentfupJm^  and  fo  having  been  for  divers  yeafs,  and  dne  defendant  being 

wnitumtmm^  is  troubled  With  a  difeaie  called  a  Fistui^a,  and  in  danger  of  his 

raficiemij  car-  jjfc  by  rcifon  of  that  difeafe ;  the  defendant,  a6.  March,  1603,  in 

Ante  ft6t        conlideration  that  the  plaintiff,  at  the  defendant's  requeft,  would 

?oft.'6i9.        ^ith  bis  beft  ikill  apply  wholefooie  medicines  for  the  curing  the  de- 

Cro.  EJia.  149.  fendant  of  his  difeaie,  nee  non  opermn  it  conftGum  Juum  daret  KJf  it/i' 

Cro.  Car.  77^'  fifuUriti  to  the  faid  defendant  in  ea  parte^  affumea  and  proRfiled  to 

i.RoU.Abr.30.  pay  to  him,  upon  requeft,  '*  fucb  a  fum  of  money  as  the  plain- 

"*^''  5-         **  tiff  for  his  labour  and  counfel  in  it  circa  curationem  morhifra* 

I.  Uf.p  S8.   u  ji^i  mm-eret ;"  and  allcdges  in  faft,  that  the  plaintiff,  the  fcid 

26th  Mareh,  1603,  a  divirjis  aliiy  diibus  et  vicibus  betwixt  the  faid 

St6th  of  March  and  tlie  laft  of  February  following,  according  to 

his  beft  ikill,  caufed  to  be  applied  divers  medicines  for. cure  of  the 

faid  difeafe,  nee  non  operant  it  confUium  futim  per  idem  temPus  in  ea 

parte  dedit  to  the  defendant;  and  that  the  defendant,  as  well  by  thf 

means  of  the  faid  medicines  as  by  the  labour  and  counfel  of  the 

plaintiff,  waf«  by  the  faid  laft  of  February  1603,  well  cured  of  the 

faid  difeafe  and  made  whole  ^  and  he  faitli  in  faA,  that  ^  be  well 

**  deferved  an  hundred  pounds  for  his  labour  and  counfel  beftowed 

<*  about  the  curing  of  the  faid  difeafe ;"  and  that;  the  defendant, 

although  he  had  been  required,  had  not  paid  the  faid  hundred 

pounds  ;  nor  any  part  thereof.    The  defendant  pleaded  non  af- 

fumpfit ;  and  it  was  found  againft  him,  and  thereupon  the  plaintiff 

had  judment ;  although  it  was  objeAed,  that  '*  quantum  mererei^ 

is  infufnicient  and  uncertain. 


Pynchyn 


£after  Term,  13*  Jac  i*    In  S.  C  S7t 

Pynchyn  againji  Harris*  '      Cam  5. 

In  tie  Mftttifuer* 

I^OTE.  Upon  evidence  in  an  infotmantti  by  Sir  MdwarJ  Pyn^  ti^^u 
^^  cbpt  againft  Doa§r  Hmrisf  upon  the  ftatutc  of  xt.  Hen.  S.  Sj^^JJj^ 
c  9*  for  buying  an  advowfon  of  tiwmas  di  Banek^  wno  had  not  ^,^^.^^^^1^ 
been  in  pofleffion,  &c.  a  qtleftion  was  made.  If  the  idcumtient  of  mm  fnfimtoSm 
a  church  purchafe  the  advowfon  thereof  in  feet  the  advowfon  being  to  oat  pcrftiop 
held  in  locage»  and  devifeth  that  his  executor  ihall  prtfcnt  after  fjl^T^'** 
his  deceafct  and  devifeth  the  inheritance  to  another  in  feei  whe-  \!!^^'^^ 
ther  this  be  a  good  devife  of  the  next  avoidance  ?  becaufe  that  in-  it  ^ood. 
ftantly  by  his  death,  when  his  will  ihould  take  effeft,  the  church  co.  iit«  jjs^ 
is  void  ;  fo  a  thing  in  affion^  and  not  devilable.— rBut  it  was  held  3S6. 
to  be  good  enough ;  for  the  law  is  fo,  that  ail  Ihall  be  good,  ac-  s-  ••»-  3^  ^ 
cording  to  the  intent  of  the  ^rty  expreflcd  in  the  will.  'iTiS^li*!*' 


B  b  a  Trinity 


2^  -     Tririity  Term, 

13*  Jac.  J,    In  the  King's  Bench, 
Sir  Edward  Coke,  Knt.  Chief  Juftice. 

Sir  John  Doderidgc,  Knt.  \  Jujliccs. 

Sir  Robert  Houghton,  Knt.         J 

Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  Henry  Yclverton^.  Knt.  SoIrcitofVeneral. 

ca.ei.  Batem an  4f  J////?  Woodcock. 

Ajiiaificttion  fnjplRF.SPASS  of  aflault,  battefjs  and  wouflding  in  LonJon, 
jn^ffaultind  |  -^^^  defendant  juftifies  {a)  in  the  county  o\  Norfolk,  by 
.»1^7.  rtLr  #'.  ^  virtue  of  a  warrant  from  the  IhcriiF  ot  Norfolk  upon  a 
warrant,  need  ''t  of  /a////2/,  ^w^r  eft  eadem  tran/grcffo^  ISc.  AFS<vujE  hoc,  that 
noi  (hew  the  he  is  guilty  in  London,  vel  allhi  extra  comisainm  .Narf.  Upon  this 
warrant.  it  waft  demurred,  becaufe  lie  doth  not  Ihcw  the  warrant  hie  in  curia 

s.c.  i.ReU.    prolat.^Sedmn  allocatur-,  for  the  warrant,  being  executed,  is  re- 
^^Cft*''        turned  to  the  IherifF,  and  therefore  not  reqoifite  to  ftiew  it:  but 
Cro.  Qir.*447-  ^^^"^^^^  ^^  ^s»  where  he  joftifics  for  a  rent-charge,  or  fuch  things 
Dyer,  19!       '  which  have  continuance. 
Co.  Lit.  225 »    3. 1«ev.  205.    Styles,  459.    i.Saik.  409.    4.  Bac.  Abr^zio,  ii». 

Zm^^^^h  Secondly,  Becaufe  he  jnftiiies,  andalfo  traverfeth,  which  he 
ai  flienif,  te'  ©light  not  to  have  done.— But  the  Court  held  it  to  be  well 
mull  traverfe  enough ;  for  tile  f  uftrfication  being  rn  another  county,  the  county 
an  places  a-  wherein  the  adton  is  brought  ought,  to  be  traverfcd ,  and  the 
cq>t  his  own  plaintifFmay  maintain  the  aftioii  and  iflue  if  he  will,  or  he  may 
Amebic.        traverfe  the  defendant^  plea,  at  his  election. 

Co.  Lit.  18s  Cro.  Elis.  504.  705.  868.  3.  Lev.  113.  2.  Saund.  5.  t.Salkv  222*  ^  Wilf.  Si. 
4.  Bac.  Ab.  79.     Cowp.  178* 

(4i)  See  21.  Jae.  i.  c.  12.    24*  Geo.  «•  c.  4^ 


Cai  t  z. 


Wheadon  againjt  Sugg. 

Eafter  Term,  12.  Jac.  i«     RollS^^. 
^£w«»^'   "PRROR  of  a  judgment  in  the  common  pleas-    The  error  wa^ 
him  and'hTs  affigned  in  point  of  law.    The  cafe  was :  A  leafc  was  made 

wifeforlheir  to  Robert  Grubham^  whereof  the  land  in  quefiion  is  parcel,  ^*  ha- 
h/w$/u(eefi9i»*^  ^^  bcitJum  Xo  Wm  and  Joan  his  wife  for  their  lives,  et  corum  diutiiis 
^ndtt-*  ^^  **  itif)Mi  fnccejjivi  uni  poji  alteruinjtcut  fcribuntur  et  nominantur  in  or- 
lUdfe.  **  •*  dine.^  It  was  adjudged  that  this  was  a  good  remainder  to 
Poft.  564.         Joan^  ki  whofe  right  the  defendant  mode  cognizance. 

%.  RolL  Ab.  t^.    Co.  Lit.  21.     8.  Co.  1 54. 

Mif-entry  of        A  SECOND  ERROR  afligned  was,  Becaufe  the  judgment  being 

juisment  by  upon  a  demurrer,  a  writ  of  enqurry  of  damages  was  awarded, 

lUaTo?'*' J!^*  and  the  writ  mentioned  that  the  plaintiff  was  nonfuited;  ideo  ad 

mMrrer*"i%  '  inquirendum  occajiene  pramiJJSf  whereas  the  judgment  was  upon  de- 

amendable.  murrer. — Yet  becaufe  it  was  a  judicial  writ,  it  was  adjudged, 

5  Mod  II  ^'^^  *^  Ihould  be  aaiended,  and  tliat  the  judgment  Ihould  ftand. 

Stra.  $84.     1.  Term  Rep.  783.    1.  Com,  l^i^.  33(1.    Cowp.  407.    Doagl.  Z15.  X35- 

A  Third 


Trinity  Tcrm,\i3:JaCvi*    InB.  JL.  |Z3 

A  THIRD  ERROR  affigiicd  was,  Bccaufctlicbar  being  conufancc,  TnmM^amt^ 
the  plaiiUifF  demurred,    for  that  the  advware  was  mrufficicnt  ;/^* 
whereas  it  ought  to  have  been  eogmtioi  and  the  defendant  rejoined,  n^ad  of  •«  *«•/- 
fuU  advQcarcift'  fufficitni  y  and  the  judgment  was,  en  ^U  ct^tiQ  n^wtr  lifu^ 
fult  fufficltns^  isfi.— It  was  a»j udged  for  the  defendant,  tliat  he  ficieni, 
fliould  have  return.  He.    Whercupoa  rule  was  given  that  judg-  Ante,  14.  j«j. 
nient  flxouldbcaifirmed*  Jw>.  33g, 

-    Mod   ^ 

But  afterwards  the  Court,  being  moved  again,  doubted  whe-  l„^.  „j,.' 
tfeer  they  Ihould  amend  the  fccond  error ;  for  tlie  writ  being  to  5,  Mod.  77. 
enquire  after  nonfcit  ipw  damna  fufthmit  occajiwte  framiffii^  it  being  4-  *M«  4<^» 
after  a  demurrer,  and  thfc  inquilition  taken  thereupon,  and  the 
judgment  for  the  damages  upon  that  writ,  they  gave  rule,  quU 
Curia  advifare  vult  until  thencxt  Term. — Afterwards  in  Hilary  Term^ 
14.  Jac.  1.  it  was  prdered  tt>  be  Amended,  and  the  judgment  to  he 
affirmed.  , 

.Ryppofl  agalnft  Bowles.  . .  « 

Hilary  Term,  iz.  Jac.  I.     J^ell  12$^  "  €*•$  3. 

A  CTIONQN  THE  CASE.    Whereas  the  plaintiff,  i.  Sfp-UtitMnrntan 
-^^  tembtr^  40.  Eli%*  was  feifed  in  fee  of  a  mefluage  and  chamlxr  ^^  toiln^. 
in  ISl9uniUll,  and  Thomas  Htnfon  was  then  poffcfied  of  a  little  A^ed^^^j^JJ*^^ 
adjoining  to  the  faid  boufe  ;  and  at  the  faid  i.  Seftember^  4a  Eli%.  ^upierof  it  jtf- 
and  from  the  time  whereof,  he.  there. was  a  Window  in  tiiefaid  hou&  cemards  Mivb- 
looking  toward  the  faid  fbed,  by  which  window  only,  and  by  no  if** «»  ««/«- 
other  means,  the  light  came  into  the  chamber  of  the  faid  houfe  ;  J^^J^"^'^**  ^ 
that  the  faid  Thomas  Hen/on^  30,  September ^  40  Eli%.  ereftcd  a^^t^^^^,, 
buHding  upon  the  faid  flied  fo  near  adjoining  to  the  faid  houfe,  ridt*roft.\^^, 
•thatitftoppedupallthe  light  of  the  faid  window,  fo  as  he  Joft  all  his  ^ 
-light ;  and  that  the  defendant,  I.  September^  10.  Jac.  i.  being  pof-  cro.'car.  3x4. 
feiled  of  the  faid  building  newly  erefted,,  liad.  contitiued^Aiid  not  5.  Co/iar.a. 
moved  it  from  the  firft  day  of  September^   10.  Jac.  1.  until  the  day  ^  ^^*  »^*- 
of  the  bill ;  per  quod  affio,  bfc.   The  defendant  pleaded  not  guilty ;  ^-  ^^^'  39*- 
and  it  was  found  againft  him :  U^^  „.  ^50, 

And  now  moved  in  arreft  of  judgment,  that  this  aftion  lies  not  onOow's  N.*  P. 
againft  the  defendant .  for  although  an  aftion  lies  againft  him  who  73, 
ereded  it  (as  it  was  agreed  by  all  the  Court),  yet  againft  the 
defendant,  who  is  only  for  years,  and  inhabits  only  therein,  and 
hath  committed  no  other  aft  to  prejudice  the  plaintiff,  and  who 
hath  not  authority  to  abate  it  (but  if  he  fliould,  would  be  charge- 
able in  an  aftion  of  wafte),  the  aftion  is  not  maintainable  againft 
him.  And  it  is  not  like  tlie  Lady  Brown* s  Ca/e^  for  the  turning  of  a 
cock  ;  nor  to  a  pjenthoufc  which  overhangs  another  man's  court- 
vard,  for  the  falling  of  every  fliower  of  rain  is  a  new  nuifance  ; 
out  here  it  is  only  inhabitancy,    which  is  not  any  nuifance  : 
and,  if  the  plaintiff  ihould  have  any  remedy^  it  fhould  be  by  a  quod   ' 
per  mi  if  at  againft  the  tenant  of  tl^e  freehold* 

And  to  that  opinion  Coke,  Clnef  Juftice^  inclined;  though  the 

'  nthcr  Juftices  doubted  therein  :  but  afterwards,  it  appearing  that 

the  plaintiff  had  procured  judgment  to  be  entered  without  motion 

to  tlic  Court,  the  defendwit  was  put  to  bis  writ  of  error.    Fid§ 

Bb3    .  Cob 


374  Trmity  Term,  13^  Jac.  1.    In  B.  R« 

Cam  4*  Cob  j^ji;f^  Betterfon. 

tTu^r^^'^'    A  COPY  was  granted  to  the  fitther  and  to  his  fon ;  and  he  avers, 

^  wwiVit  .  **^  *^  *^  ^"*^  ^^*®  ^^^^^^  *^*  ^^  ^^^  ^'"^  ^*^"  only,— And 
be  avwred  that  it  was  adjudged  to  be  a  good  limitation  to.  that  fon<  And  Coke 
Im  had  only  cited  ffinkmore*s  Cafe  (nj,  where  a  copy  was  granted  to  the  father 
Me  fim.  2nd  to  his  fon,  and  he  doth  not  demonftrate  which  of  his  Tons 

«rRo!uAb.  ^ould  b^v^  it ;  and  it  was  adjudged  to  be  a  void  grant  for  the  ia*- 
%^^  ceruinty,  he  having  divers  (ons  at  that  time,   ^ 

#.  COu  i6.  i  I.  l^tfiKL  iSf •    Car^b*  4po«     Harg*  Co.  lit.  f,  a.      }.  Bac.  Abr.  Ifu    Oilb.  Ten.  ifo. 

(«}  i9.ilU. 

C4»»  s-  Slade  j^tf  1^  Thomfon. 

mUry  Term,  9.  Jar.  I.    lUB  530. 

An  ^' fa^  npRESPASS.  Upon  fpecial  verdid  the  cafe  wa$>  One  devifeth 
n^fte'bMiid  for  life,  remainder  to  one  and  his  heirs,  P^yii^S  fwch  a  fum 

by  a  conditkNi  ^7  ^^^  }^  remainder  out  of  the  ifiues  an^  profits  <if  the  land  ^  ho 
to  pay  a  fum  in  remainder  dies,  his  heir  within  age,  living  tenant  for  life^  te- 
ootol  therMMjumtfbr  life  dies,  and  being  found  by  office  that  the  land  was 
^ha^'iL  ^^^^•^  ^y  knight's  fervioe  in  caflu  (a),  the  king  feized  it ;  and  af- 
htu  depH^  terwards,  for  non-}>ayment  duriog  the  minority,  the  heir  of  the  de- 
4/  iseatvins      ^^^^^  enters,  after  liv«ry  fued, 

iShlr?  *****     ^^"^  queftion  was.  Whether  this  entry  be  congcable } 
t.  Rott.  Ab.         And  adjudged  that  it  was  not ;  for  the  fum  bein^  appointed 
4iti.  451.       to  be  paid  out  of  the  iflues  and  profits  of  the  lands,  it  is  to  be  in^r 
jonea,  39^;^     tended,  when  he  Ihall  receive  them;  but  the  king  having  taken  the 
\\  iSt  Rep.  profits,  be  ihall  not  pay  tliem. 
?9S#  li«llO|ii.    |.9ac«A^,4*i« 

dr)  to  |i*  C«v%*  s,    . 


Michaelmu 


E 


Michaelmas  Term,  37s 

1 3.  Jac.  u     In  the  King's  Bench. 
S.T  Edward  Coke,  Knt.  Chief  Jufiice. 

iS/r  John  Crokc,  Knt.  "l  ^ 

iS/r  John  Doderidgc,  /ffr/.  >  J^ufiices. 

Sir  Robert  Houghton,  Knt.        J 
Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  Henry  Yelverton,  Knt^  Solicitor  General. 

Sir  John  Karne  a^alnft  Prythcr.  Cam  i. 

RHOR  of  a  judgment  in  the  common  pleas  tn  debt  upon  fn  debt  oo  a 
in  obligation  of  three  hundred  pounds  conditioned:  Where-  ''^^^  con^^-  • 
as  one  Tbwms  Fryman  held  fuch  copyhold  land,  parcel  of^^f^^^^^^'^t 
the  manor  of  D.  in  the  coutnty  of  Xiiamargan^  whereof  Sh'  John  ^^J^^ 
K^rnt  is  lord ;  if  he  within  fix  months  after  the  death  of  the  faidettepped  tmo 
Tlytnas  Fryman  granted  that  land  by  copy  to  the  faid  plaintiff  and  Aym^  chat  the 
two  otliers,  whom  the  plaintiff  fhould  name,  for  three  lives,  accord-  ^""^  •^  "^ 
ing  to  the  cuftom  of  the  manor,  that  then  the  obligation  fliould  ^^^"'^ 
be  void,  i.RdLAbr. 

872. 
The  defendant  pleaded,  that  the  plaintiff  had  not  nominated  to  Cro.  EiSf.  36s. 
him  for  whofe  lives  he  Ihould  grant.  Owtn,  no. 

Poph.  114. 

The  plaintiff  replies,  that  the  cuftom  is,  that  the  copyhold  te-  Moor,  405. 
nements  there  are  grantablc  for  three  lives  ihtxt  fucceffjvi  ;  and  that  '^rownu  1 17. 
7hmas  Fryman  di«i  there  fuch  a  day;  and  that  witliinfix  months  ^^"'gjj^^^- 
after,  vi%.  fuch  a  day.  Sir  J^hn  Karm  granted  it  at  Briftow  to  J.  5.  uteh.  1**5!* 
and  to  two  others  for  their  lives,  who  are  yet  alive.  1.  show.  59. 

The  defendant  pleaded  non  c^nccjftt  \  and  found  againft  him,  and  g^.  ^^    ^ 
judgment  for  the  plaintiff;  and  a  writ  of  error  was  mereof  brought.  i.'TennBep, 

The  FIRST  ERROR  ailigned  was,  Becaufe  the  plaintiff  in  his  r€-  '^'* 
plication  Ihews  not  that  the  lands  were  copyhold,  and  then  there 
IS  not  any  breach. — Sed  non  ailocatur ;  for  tne  condition  reciting, 
that  it  is  copyhold  land,  and  that  a  grant  fiiould  be  made  thereof 
by  copy,  he  is  eftopped  to  fay  that  it  is  not  copyhold  land  ;  and 
the  iffue  being,  whether  it  were  granted  by  copy  prout  in  the  repli- 
cation, it  is  thereby  admitted  on  both  fides. 

A  SECOND  ERROR  is,  Bccaufc  the  trial  is  Je  vidnet$  dtBrlft^w^  Ifl'tfe  nponiMii 
wheieais  it  ought  to  have  been  out  of  tlie  manor  where  tlie  land  is,  f^tfit  of  a 
or  out  of  the  next  Engli/h  county;  as  in  Eden^s  Cafe,  the  iffue  J*J!"f  «J»«l>rf; 
being^  rex  concejjii  per  literas  patentes,  the  trial  IhaU  be  where  the  ^„ Je*^hln 
land  lies,  and  not  where  the  patent  was  made. — bed  non  ailocatur  ;  the  gram  it  al- 
for  here  the  trial  fliali  be  where  the  grant  is  alledged  to  be  made,  ^^g^  i   but 
For  in  the  firft  cafe,  the  patent  is  of  record,  and  if  it  be  traverfed,  "P^T  V  IT 
it  (hall  be  tried  by  the  record ;  and  therefore  the  iffue  being  upon'T^i^^i^ 
^*  nou concejlt,**  die  iffue  is  not  uppn  the  patent:  but  where  the  wh^il^is 
iffue  U  upon  "  non  conceffit^'*  or  "  non  d'mtfit^^  of  a  thing  which  to  be  made,  tho 
pi^th  by  deed,  the  trial  fhall  be  where  the  grant  or  demile  is  al-  ^''''^  ^><i  ^ 

^  *  **  wlierc  the  land 

lies.    AatVi  141,  365.    Poft.4Q6«    Cot  Ut«  iS5«    6.  Co.  15.    Plowd.  aju 
B  b  4  ledgcd  ; 


S?^  Michaelmas  Term,  13.  Jac.  !•    IrrB.R. 


•jfpif  J.  Karhi  Icdged :  but  of  a  fcofFmcnt  or  Icafc  for  life  pleaded,  the  iifiic  being 
V,r^*'„{',      **  nonjffoffavit,''  or  •«  Hondmifit,'*  livery  ought  to  be  made;  and 
^i^^*'    thcrct'orc  the  trial  fhall  be  d^  vlcimtQ  where  the  land  lies.    Where-- 
***  ^  fore  the  judgment  was  affirmed. 


^A5i  »•  .^  Sympfon  agabtft  Sothem, 

Hilary  lirm^  Z.Jac.  I.    RcU  6jg. 

Ifafuntndcr    'TpRESPASS,  de  claufo  frailo  in  EUington.      Upon  not  guilty 

be  mad<j  of  a      X    pleaded,  and  fpecial  verdii^,  it  appeared,  -that  the  place  where 

ufc5''at.'iy*«  '^  copyliold,  parcel  of  the  manor  of  Ellington  demlfablc  in  fee^ 

venfrd/aLre"  and  that  Rtchord  Sympfon  v.'as  a  copyholder  thereof  in  fee,  and  in 

in  :ec,  ^amJ  '/41.  Eli%.  furrendcrcd  the  faid  clofe,  habendum  a  tempore  mortis  pr a ^ 

tu  child  an  ks-  gfi^,  RiCH.  Sympson  ad  opus  et  ujum  o{  \n%  cMM^  then  mveture 

^mZ{^a  e*fL7t0  f^^^^^^  ^"^  ^^  his  heirs  and  affigns  for  ever ; "  and  if  it  happen  that 

7bl'^feifJ.  5.*  *'  ^he  child  die  before  his  full  age  or  marriage,  then  I  do  furrcn- 

bis  h€irs  mnd  af-  ^'  dcT  the  faid  lands  to  the  ufe  of  my  coufin  John  Sympfon^  and  his 

/^>;i/*  the  fur.  *<  heirs  and  affigns  ;*'   that  Richard  Sympfon  died  ;    that  his  wife 

'^^"^^^yl^.     had  iflbc  by  him,  Joan,  who  was  the  child  en  ventre  fa  mere  at  the 

y&id,        '  '*  ^'"*^  of  tlic  furrenoer  ;  that  tlie  fzidjoan  died  witliili  two  months 

after ;  that  the  (aid  John  Sympfon  was  afterward  admitted  to  hold  to 

Re^  lo^^^f*     ^'"^  ^"^  ^^^  ^^^^^  •  ^^^*^  afterward  Elizabeth  Spinky  who  was  heir 
^x^ep.  109.  137.  ^^  ^^  ^.j  j^^^  j^j^j  ^^g^  gj^j  jjpjj,  Qf  Richard  Sympfon^  was  ad- 

s.  c.  X.  BaUt  mitted,  and  entered,  and  let  to  the  defendant  for  three  years ;  the 
S7a«  defendant  entered,  the  plaintiff  brings  trefpafs  ;  etjifup.  totam  ma^ 

a.  RoU.  Ab.     tfriam^  the  Court  Ihall  adjudge  for  the  plamtiff,  they  find  for  dip 
Co.  Lit!  48.      plaintiff;  if  otherwife,  for  the  defendant. 

Cro.  £ii«.  29.  After  divers  arguments  at  die  bar,  the  Court  refolved  for  the 
*.^co.  15.  defendant :  First,  That  this  furrender  habendum  after  death  to  the 
T.  Leon.  10Z.  ufe  of  another  and  his  heirs  is  merely  void  ^  for  a  copyholder  in  fee 
4,  Leon.  8.  cannot  furrendef  habendum  after  his  death,  no  more  than  a  tenant 
Godb.  &64.  ju  fgg  can  convey  his  lands  habendum  after  his  death,  for  then 
l^Rac  Abr.  ^^  fhould  kave  a  particular  eftate  in  himfelf,  which  is  againft 
300.  '  the  ryles  of  law  ;  and  there  is  not  any  difiFerence  betwixt  a  copy- 
i.Saund.  15?.  hold  and  freehold  as  to  that  purpofe.  And  CoK^,  ^hiefjuftice^ 
C"^"**  Ten.  Eafter  Term,  faid,  that  2  j.  Eli%.  m  one  Clamfs  C^fe  in  this  court, 
Ld*Raw^  6«*  *^  ^^'  adjudged,  that  fucii  a  furrender  of  a  copyhold  hakendumzfttx 
'  his  death,  was  void  ;  and  it  was  adjudged  alfo  m  Hogg  v.  Crofs  (a), 
Seeobfenratioos  that  a  leafe  for  life  habendum  after  bis  deadi,  and  livery  being  niade 
pn  M)it  cafe,      fecundum  formam  charts,  is  merely  void. 

Kun.  ao?.  Secondly,  They  refolved,  that  this  furrender  to  die  ufe  of 

John  Sympfon  and  his  heirs,  "  if  it  happens  diat  his  child  en  ventre 
^*fa  mere  die  within  age,'^  is  merely  void ;  for  he  cannot  make  fuch 
a  conditional  fwtender  to  operate  in  futuFc :  wherefore  the  defen-9 
ji^ant  claiming  from  the  heir  at  the  common  law  hath  ^  good  t^de,, 
Al^d  it  yfzs  adjudged  for  the  defendant. 

(ft)  PlQwd.  39S.    Qo.  Uuj^.  kf 

Codding^n 
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Coddington  agaiftft.WWkin.  Caj»3.  . 

^RESPASS,  for  entering  his  clofc   lOth  ^«/y,  44.  Ellz.  contra  SnTpUif/gt^oea 
*    parem  domina  regina  Elizabethit  et  domiiu   regis  nunc.     After  "^!^*^*  ^^ 
vcrdia  this  was  moved  in  arrcft  of  judgment: — and  held  tha^^fj^^*  ^'^g^ 
thefe  words  ♦*  domini  regis  nunc**  arc  but  furplufage^     Whcreupiif         *    * 
the  plainliflF  bad  judgment.  ^  J'    °      *^' 

3.  BttUl.  Si.     %.  Mod.  377.  4.  Bac.  Ab.  95, 96.     Hob.  #3.  Plowd.  30.   1.  Shower,  %%»  1 .  Salk.  325, 

Hard.  4.     Carth.  95.;    but  if  the  trefpafs  had  been  ailedgcd  in  a   former   rct^n,  it  muft  have  btiMi 

i9ntra  pactm  umppr  rtgis  vl  rtgls  tmne.     Show.xS.     1.  Vcnt.  49.     Salk.  636,     5ce  Lookup's  Cafi^ 
3.  Boirow,  1901. 

Edward  Maria  Wingfield  againft  Bell.  CA«t  4. 

"DEPLEVIN  for  beafts  diftrained.    Thedcfejidant  avows  for  irtnpimtm.n 
-"-  damavefefant  in  his  freehold.     The  plaintiff  replies,  that  the  '>wpWntiffre* 
defendant  s  bailiff  gave  him  licence  to  go  that  way  with  his  cattle.  \ll^  hrJs', 

The  iffuc  being  upon  this  licence,  and  found  for  the  plaintiff,  it  magrfifam^thaiL 
was  now   moved,  that  notwithftanding  this  verdift,  judgment  !|'^frf'^*']*> 
ought  to  be  given  ^r  the  defendant ;  for  thi^liccnce  by  the  bailiff  JlJll^^^^^^^^ 
is  void,  for  he  cannot  licenfe  any  to  trefpafs  upon  his  roafter's  land :  rhe  cattle 
therefore  the  plaintiff  having  confefled  tliat  he  did  it  by  the  bailiff^s  through  the 
licence  only,  he  therein  acknowledges  the  trefpafs ;  and  it  ftiall  be  I*".***  '^  '^^ 
adjudged  againft  him.  ^:t^ 

But  ALL  THE  Court  refolved,  that  judgment  fhall  be  given  for  for  the  pinintie 
the  plaintiff:  for  although  it  is  clear  that  a  bailiff  cannot  give  li-  »«8»^' 
tcnce  to  do  a  trefpafs,  as  to  cut  down  trees,  nOr  can  he  accept  p^^  ^^'     , 
amends  for  trefpafs,  as  it  is  in  PUkingttnCs  C^fe,   5.  Co.  76. ;  )Tt    J^^'.^  * 
inafrauch  as  he  may  make  a  leafc  at  will,  rcfcrving  rent,  becaufe  it  ^ J,^„  ^^tl 
is  for  his  mailer's  profit,  fo  he  raav  give  licence  to  go  over  his  earth."  Jig, ' 
mailer's  land  for  recompence  ;  and  tkat  is  good :  then  here  when  i.  Mod.  171. 
it  is  pleaded  that  the  bailiffgave  licence,  it  Ihall  be  intended  fuch  a  BuH.n.p.  i%u 
licence  with  recompence;  efpccially  when  It  is  found  by  verdift  that  *'  ®""'*i*' 
he  ^ve  him  licence,  it  fhall  be  intended  to  be  made  in  due  manner; 
which  being  found,  is  a  good  iffue ;  and  judgment  ihall  be  ac- 
cordingly :  as  in  debt  upon  a  bill  payment  is  no  plea ;  but  if  iffue 
be  ioinea  thereupon*  and  found  for  the  plaintiff,  it  is  good ;  and 

{'udgment  ihall  oe  for  the  plaintiff,  becaufe  the  iffue  is  found  that 
le  did  not  pav :  but  if  it  be  found  for  the  defendant,  Coke  iaidf 
that  forafmucn  as  it  was  an  ill  plea,  no  jud£;ment  (hall  be  for  the 
defendant :  wherefore  here  the  iffue  being  found  for  the  plaintiff, 
judgment  fhall  be  for  hijn.  Whereupon  it  was  adjudged  for  tlic 
plaintiff. 

Daniel  againft  Waddington.  Cases, 

Hilary  Term,  12.  Jac.  i.    Roil     . 

TRESPASS  ugon  demurrer.     The  cafe*  was.  That  there  were  If  one  jointe. 
two  jointenants  for  life,  and  the  one  makes  a  leafe  for  fixty  "«"» "»»»««  • 
years,  if  he  and  his  companion  live  fo  long  ;  afterwards  he  fur*.  !~2  ^^^  ^^ 
renders  his  moiety,  and  takes  back  an  eftate,  and  dies.    Tht;Jl^^^l^^ 
queftionwasy  Whether  this  leafe  for  fixty  years  fhall  endure  asJi/o«^,and  af. 

terwaid   fur* 
render  hit  q)oietj,  waAi^^mA;  ^no^MBrefitf^  tbe  leafe  detenfiln^  by  ^  (|^th  of  dtlier  of  tbeiB« 

long 
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DAiftBi,     Jong  as  his  companion  lives,  or  be  determined  by  his  death  ?— And 
Wa»oik©-    ^^  ^^*'  argued  by  John  MoKE^/erJeautf  and  N ichol as  H y de, 

TON.  First,  The  limitation  being  for  fixtv  years,  if  he  and  his  com- 

t.  Roll.  Rep.  ps^i<^n  fhouid  live  fo  long,  admitting  there  had  been  no  furrcndcr 
J09.  *  *  nor  fcverance  of  the  jointure.  Whether  the  leaic  by  tlie  death  of 
3.  Bom.  330  any  of  them  be  determined,  becaufe  it  is  a  limitation  upon  the 
'"\°*ii^b*V'  ^'^^^  of  two  others  ?-;But  the  Court  held,  that  be  the  limita- 
s.*c.  Moor/tot  ^^^^^  "P^"  ^^^  ^^^^*  o'f  the  leiTors  or  of  ftrangers,  all  is  one ;  for  it 
si  c.  3.  Bliift.  fl^^Jl  l^ve  continuance  as  long  as  any  of  tliem  live. 
>3»«  Secondly,  The  jointure  being  fevered  by  this  furrender,  and 

cfui^\\  ^*k>"g  back  tl^e  cltate,  Whetjier  yet  the Icafe  fliall  continue  during 
ai9.  b.  ^  ^^^  1**^  of  his  companion/as.4t*fliould  have  endured  if  the  jointure 
S.C5.  H5.b.  had  continued  ?' as  it  is  3*  £tfz.  i7/<r,  187.  and  y/.Elix.  HarKn 
a.  Vent.  74.  v.  fatten.  Qui: RE,  For  the  Court  did  not  deliver  any  opinion  as 
*  Bw"  Ab     2  ^^  ^'^^^  P^-^"^  '  ^^^  adj^urnatur. 

3.CoriiJ)ig.268!      Afterwards,  Jo  ///^ry  7>rm,  13.  Jac.  i.  it  was  moved  again  ;  and 
»,  Vera.  3S9.    THE  CouRT^held  for  the  firft  point,  tliat  this  leafe  determined  bj 
the  death  of  any  of  thciuv;  'for  it  is,  **  if  they  two  live  fo  long.'* 

Secondly,  That  the  l^afe  is  clearly  determined  by  the  death  of 
him  that  made  it ;  for  it  hatlV  no  continuance  longer  dian  the  join- 
ture continues.     Wherefore  it  was  adjudged  accordingly. 

^*«  «•  Williamfon  againfi  Hunf. 

EafttrTerm^l^.J^€,i.    Jt#// 394. 
A  covenant  or   r>EBT  upoH  an  obligation  of  forty  pounds,  conditioned  for  the 
rr(Hnif%  to  pay   J-/  performance  of  certain  articles  and  agreements  betwixt  them. 

U%a\  uurtil  for  ^  ° 

thcioaoofmo-  The  articles  were.  That  the  phuittiflF  mould  deliver  to  the  de- 
My,  Witt  Top.  fendant  twenty  pound?  for  the  benefit  of  Omftomi  hb  daughter 
l»rt  in  aaioo.  ^i|j,in  ^  y^jj^  .  ^^  ^^x  the  defendant  Ihould  pay  annually  to  the 
*'R<2*Afcf  «^'  plaintiff  after  the  receipt  of  the  faid  twenty  pounds,  upon  the  ft- 
a^^  .  Ab.  7  ».  ^^^j  j^y  ^^  Ftbruarj^  until  the  age  of  eighteen  years  of  the  faid  Con- 
windv  114,  ftanet^  fuch  intereft  money  as  the  faid  twenty  pounds  (ball  amount 
isd.  to,  according  to  the  rate  of  ten  pounds  for  the  hundred.     And 

I.  Vent.  19^,    farther  it  was  agreed,  that  if  the  faid  Gonftance  fliould  die  before 
f ^Hawk'  P^  a  ^^  attained  her  age  of  eighteen  years,  that  then  the  defendant 
518.  "^  *         (hould  pay  that  twenty  pounds  to  the  plaintiff  witliin  fix  weeb 
after  ber  deeeafe. 
The  defendant  pleaded  performance  of  covenants  generally. 

The  plaintiff  afligns  for  breach,  that  lie  had  paid  the  twenty 
pounds  to  the  defendant,  according  to  the  qpvenants,  to  the  ufe  df 
the  faid  Conftanct^  upon  the  fecond  of  Fehruary  1609  >  ^^  ^^^ 
upon  the  27th  DeeenAiffio.  Jac.  I.  the  faid  dn/i^a  attained  to  the 
age  of  eighteen  years,  and  not  before;  and  tliat  the  defendant  had 
not  paid  to  the  plaintiff  forty  fhiUings  for  the  intereft  of  the  faid 
twenty  pounds,  according  to  the  faid  articles,  upon  the  fecond  of 
February^  lO.  Jac.  I.    And  hereupon  the  defendant  demurred. 

It  was  objeded,  that  tlus  is  not  any  breach,  becaufe  ufurv  is  for* 
bidden  and  unlawful  j  then  the  breM:h  cannot  be  afEgned  in  omit- 
ting the  doing  of  that  which  is  unlawful  to  be  done :  alfo,  it  doth 
not  appear  wliat  the  interel^  for  twenty  pounds  a  year  is  :  and  al- 
though it  be  faid,  **  according  to  the  rate  of  lol.  per  lOoU  am^'^ 
yet  the  Court  (haU  not  intend  it  to  be  fo. 

But 
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But  ALL  THE  CouuT  (CoKB  alftntc)  concmed,  that  it  is  a  WittfAws^B 
iufficient  breach ;  for  the  payment  of  the  intcrc(t  after  the  rate  of      «r»*V 
lol.  per  lool.  is  not  mpreiy  againft  kiw,  but  is  tolerated ;  and  when         ^^'* 
it  iifecHndum  raUm  of  lol.  per  lool.  the  Court  knows  well  that  it 
is  40s.  for  aol.  for  the  year«    Wherefore  it  was  adjudged  for  the 
plaintiff. 

NoTB.    A  writ  o£  error  was  brought  upon  this  judgment ;  and  ^"  ^^^ «"  * 
the  error  afligned  was,  Becaufe  it  is  not  Ihcwn  that  the  forty  (hil-  ^-^^^^ 
lings  was  after  the  rate  of  loL  par  lool.  for  the  year,  nor  what  the  ne^'eflury*  "^ 
jntereft  of  twenty  pounds  amounted  to* — StJ  mn  allccaturi  and  (hsw  the  r^tw 
the  judgment  was  amnned.  or  the  «Mm^« 

S«eit.AiirKC.  iS.  «V>ft.  603. 

Withcn  againft  Henley.  Caw;. 

Hilary  Tirm,  12.  Jac.  1.    Jl§li 

•TRESPASS ;  for  that  on  the  aSth  Jpril,  to.  Jac.  i.thc  defendant  M*  imprir«i. 
•*•    took  and  imprifoned  him,  and  detainedfhim  there  for  the  "'f^i^^*?**'^ 
fpaceofamonth.  l^J^i^t^ 

The  defendant  juftifics,  becaufe  a  writ  out  of  the  exchequer  {{-^'^/"^p^ffh 
fucd  to  take  the  plaintiff  and  his  lands,  until  he  fatisfied  the  king,  by  V/u^i!!!!!? 
ice, ;  and  that  fuch  a  flieriff  of  Sonur^etjhire  took  the  plaintiff  in  or  a  lup^tljn 
execution  ;  and  that  b)r  virtue  of  a  latitat y  at  the  fuit  ot  one  R^^ert  by  the  Court  | 
Brmun^  he  took  the  plaintiff,  et  in  exitu  ah  officio  left  him  in  prifon  ^^^  ^^^  ^' 
to  Roiert  HetUey,  bemg  Iheriff,  his  fucceffor,  &c.  which  is  the  fame  ?^^^* "  "** 
imprifonmcnt.  ']^  ^^ 

The  plaintiff  replies  as  to  the  execution  out  of  the  exchequer,  t.inA.  5^. 
that  there  was  a  fuptrfedeas  out  of  the  fame  court  delivered  to  the  i.  RoiL  Rep. 
defendant,  ^»m/  turn  deliberaret  Ji  ea  de  cauja  tt  non  alia  fuit  impri-  '4». 
finatns :  and  as  to  his  detainment  upon  tlie  latitat^  he  pleaded  that  ^^'tjj^u 
the  faid  RiAtrt  Brtnvn^  the  plamtiff  i^  the  faid  fuit,  commanded  j*  Buift.  97!  ^' 
the  (heriff  to  difcharRe  him  of  his  a&ion  before  that  his  iroprifon-  F.  K.  B.  ajV. 
ment,  and  made  to  me  (heriff  a  releafe  of  that  fuit  \  and  yet  not-  <•  ^^^  «• 
withftanding  the  defendant  detained  him.  ^^'  S»»- *«*• 

Upon  this -replication  the  defendant  demurred.  First,  Becaufe  6S5. 
it  now  appeareth,  by  the  plaintiff's  own  fhewing,  that  he  was  once  s«ik.  40S. 
lawfully  imprifoned  j  and  although  a  fuptrfedeas  came  after,  ad-  *J^  *'•  ^^^ 
mitting  it  were  to  be  allowed  by  the  Iheriff,  yet  i^  cannot  make  q^^'i/^    * 
the  caption  unlawful,  but  the  detention  only.     And  it  was  alfo  i.Ter.*Rcp.  5^* 
moved,  that  the  (heriff,  although  he  hath  a  fuperftdeasy  yet  he  is  not 
bound  under  pain  of  falfe  imprifonment  to  allow  thereof;  but  he 
may  return  the  writ  and  the  prifoner  with  thtfuperfedeas^  and  the 
Court  may  difcharge  him  :  and  therefore  there  is  difference  where 
the  arrcft  is  before  ih^fuperfideas  delivered,  and  where  after  ;  for 
in  the  laft  cafe  the  arreft  is  unlawful,  but  not  in  the  firft.   Fide 
2.  Hen.  7.  pL  19.     19.  Hen.  6.  pL  43.    9.  Edw.  4.  pL  3. 

But  ALL  THE  Court  held,  that  the  fuperfedeeu  was  as  goodcatifc' 
to  difcharge  him,  as  tlie  firft  procefs  was  to  arreft  him  ;  and  he 
ought  to  obey  it  at  his  peril :  and  in  regard  he  hath  not  done  it, 
he  is  charp;eaDle  with  falfe  imprifonment ;  and  that  the  detaining 
hii^  in  pnfon  is  a  new  caption,  and  h^  may  well  dpcUre  of  caption 
^4  imprifonment. 

Secqndlt, 
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To trefpars of  SECONDLY,  It was  objcdlcd, thatthclhcnff is notboijnd  toobcy 
raife  imprifon.  ^^^  plaintiff's  difchargc  upon  the  /atiiat :  for  although  a  IhcriiF 
fcSantVumiy  ^P°"  ^  plaintiff'*  command  may  let  a  prifoncr  out  of  execution^ 
ify  virtue  of  a  as  27.  iJfw.  8.  pL  24.  and  13.  £^m;.  3.  ^*  ^«r,"  253.  arc,  yet  ftc 
/arrMi,  the  is  not  bound  to  do  it ;  for  he  pcrad venture  doth  not  know  whe- 
pUimifF  may  ^her  he  be  the  fame  party  who  made  the  difcharge  and  brought  the 
"ri''f!!in^^out^'^*^*  ^^^  *^  would  be  mifchievou^  unto  him  to  info'rcc  him  fo 
th*t  wiit"com-  ^^^  knowledge  thereof;  for  if  he  be  not  the  fame  perfdn  who 
mandcd  the  made  the  difcharge,  he  may  be  charged  in  debt,  or  in  an  aftion  of 
Aeriff  ta  dif-    tlie  cafc  upon  an  efcape. 

But  ALL  THE  Court  held,  that  tlic  replication  w^as  well  enough ; 
Crtj.Eiia.  404.  fQj.  j^g  ^gji  ^  jijg  fiicriff  may  take  knowledge  of  tlie  party  to  arreft 
*'"  ^^^*  him  at  his  fuit,  fo  he  is  to  take  knowledge  of  the  party  to  accept 
his  difcharge:  and  although  in  this  ca^e  the  arreft  was  before  his 
time  {viz.  m  tlie  time  of  the  former  flierifF),  yet  in  the  law's  in- 
tention it  is  ail  one*  and  he  is  bound  to  take  conufance  of  tlie 
plaintifT  as  well  in  tlie  one  cafe  as  in  the  other. 

DoDERiDGE  faid,  if  the  cafe  had  been  that  he  liad  not  any  C€»- 
nufance  of  the  plaintiff,  and  therefore  refufed  to  difcharge  the  pri* 
foner,  he  ought  to  have  pleaded  it ;  but  now  having  demurred 
upoH  tlie  replication,  he  doth  confefs  that  the  plaintiff  in  the  iirft 
a£tion  did  make  the  difcharge. — Wherefore,  ^on  the  firil  argu^* 
ment^t  the  bar,  it  was  adjudged  for  the  plaintiff, 

^^"  '•  King  again/t  Sir  Eufebic  Andrews,- 

LATE  SHERIFF  OF  THE  COUNTy  OF  NORTHAMPTON. 

Trinity  Tfrm,  12.  Jac.  i.  R9U  i^ji. 

InMadionfor  A  CTION  UPON  THE  CASE,  for  fuiFering  one  Burdet  t# 
an  efcape,  if  a  ^^  cfcape,  who  was  indebted  to  him  in  feventy«one  pounds,  and 
iSf »  formw**  arrefled  by  virtue  of  a  latitat  fued  by  him,  intending,  upon  his  ap* 
Aeriffnwde^heP^^^^^'^^^  *^  ^^^  given,  to  declare  for  that  debt ;  where  he  was 
Arreft,  and  not  arretted  bv  Sir  John  Jfiham  the  formipr  fheriff,  and  left  in  prifon^ 
the  defendant,  the  defendant  iufFered  him  to  go  at  large  without  finding  lureties 
jpet  if  ii  appear  fo^  ^^^  appearance* 

|hat  the  pnrnner  ^'^ 

was  Jegaiiy  in  Upon  not  guiltv  pleaded,  all  this  matter  was  found  by  verdifty 
coftody,  the  that  the  faid  Sir  John  Ifeham  arreflcd  him,  and  at  the  day,  &c.  re- 
^^intiff  fhal!  turned  languidus^  ^c.  and  afterward,  in  exituab  officio  fuo^  deiiveied 
imc  ju  gmcnc.  j^j^  ^^  the  defendant  as  aprifoner  for  tliis  caufe,  and  the  defendant 
».  Sid.  5. 335.  fuffercd  him  to  go  at  large. 

I'oph.  85.  And,  without  argument,  it  was  ADjuDG»rT>  for  the  plaintiff*; 

Cro.  Eiii.  33.    for  this  permifHon  toefcape  is  juft  caufe  of  a£lion;  for  he  by  this 
365.  884.         means  is  defrauded  or  delayed  of  his  aftion  ;  and  although  it  ^ 
Hal^k^?^     found  that  the  other  Iheriff  returned  langwdus^   tic,  which  is 
l.  Strange,  595.  ""^^^  ^l^**}  "  "^  ^'^^  *^^  declaration,  yet  that  is  not  material  to 
tlie  plaintiff,  he  remaining  always  in  prifon ;  and  that  was  to  ex-* 
rufe  his  bringing  the  prifoiier  at  the  d?iy.     Wherefore  it  was  ad- 
judged fqr  the  plaintiff. 

^  Ae  3.  Gc*.  K  c.  15.  (S.|^  IK 

GoM 


Michaelmas  Term,  13.  Jac.  i.    In  B.  K.  ^l 

Gold  againft  Henry  Death,  Ca«»  ^• 

BXBCVTOI.  OF  JOHN   DEATH. 

T^EBT  upon  an  obligfttion  of  three  hundred  pounds  entered  into  Todebtonbond^ 
-■^  by  the  teftator ;  the  condition  wherepf  was.  That  **  whereas  conditioned  to 
Jnthcny  Death,  (on  of  the  laid  Jflm,  was  bound  apprentice  to  the  S2nthl*rfil^ 
plaintiff  Ibr  eight  years,  if  he  during  that  term  vraUed,  mifpended,  j^  ^rif  ©ni 
or  confumed  any  the  wares,  goods  or  merchandife  of  the  plaintiff's ;  particuJir  aa, 
then  if  Jobn  Death  or  his  executors,  within  three  months  after  due  «»ther  by  tmfgf. 
^••tf/"  thereof  made,   either  by  the  confeffion  of  the  faid  ^tithony^f'^^^f'i 
Dtath^  or  othcrwife  howfocver,  and  notice  thereof  given  the  faid  piadihat*^^ 
JohH  Death,  or  them  who  ihould  render  him  recompence  and  fatis*  plainriffhad  not 
fadion,  make  fufficient  recompence  and  fatisfadion  of  all  fuch  /^^vW  the  ut 
monies  as  (hall  be  fo  duly  proved  to  be  confumed,  ice.  that  then,  &c.  ^^  ■  "p**- 

The  defendant  pleaded,  that  the  plaintiff  before  the  writ  brought  that  thepartf 
had  not  proved  that  the  faid  Anthony  Death  had  confumed,  &c.  ^^  c%mf^Uxiii$ 

ad,  and  that 

The  plaintiff  replies,  that  tli^  (aid  jfntbeny  Death  had,  within  due  notice  or 
that  term,  viz.  fuch  a  day  confumed,  &c.  four  hundred  pounds  of '"cb  confeffion 
wares  and  merchandife  of  the  plaintiff's  ;  and  that  the  faid  Jnthony  ^^  ^^^*  '^ 
Death,  fuch  a  day,  year  and  place,  had,  by  writing  under  bis  hand,  SS^gh  rile  tat 
confeffed  tliat  he  had  confumed  the  faid  four  hundred  pounds  ;  modeof  provl^ 
and  that  fuch  a  day,  year  and  place,  he  gave  notice  to  tlie  defendant  ^^a  u  by  trial 
that  the  faid  Anthmy  Death  had  confumed,  &c.  that  four  hundred  ^/Junr»y«tpMr* 
pounds,  and  that  he  had  confefled  it  under  his  hand,  and  (hewed  aw/T"*^** 
the  confeifion  to  the  defendant ;  and  that  he  within  three  months  «hJnxdium 
after  had  not  made  fatisfitd  ion.  ofpvoon 

The  defendant  tlicreupon  demurred.  .   p^t^ss**^** 

Serjeant  Button  argued,  that  this  replication  is  not  fufR-  ^  gj^ 
cicntto  entitle  the  plaintiff  to  the  afiion  ;  for  the  defendant  ought  Hdbzn^^z^xy. 
not  to  make  fatisfipftion  but  witliin  three  months  after  notice  of  Moor,  %.  845.* 
due  proof,  &c. :  and  that  proof  ought  to  be  by  a£tion  brought,  *•  ^®"'  ^«P- 
and  trial  at  the  conunon  law  againft  the  apprentice,  or  by  contcf-  **jj-    .^ 
fion  of  the  apprentice  upon  an  aftion  brought  againft  fiira  ,  for  \,  bui^.  *^.'^* 
the  common  lawefteems  not  of  any  {)roof,  but  by  trial  of  a  jury  ;  Pe^kin^^.  ^^^. 
nor  of  any  confeffion,  but  of  that  which  is  upon  record*  Cro.  Eiiz.yaj. 

But  againft  that  was  argued  and  refolved  by  ths  Court,  that  i.  Leon.  S5^* 
although  generally  proof  is  to  be  intended  trial  by  a  jury,  which  is  '-'S'^i*  57-  3' i- 
the  moft  notorious  and  abfolute  proof;  as  it  is  faid  4.  Co.  74.  3-^*h>- 
S.  G.  108.     6.  C$.  ao.     10.  Eduf.  4.  pi.  11.     7.  Rich.  %.     Lit.  J;  ^^6^4, 
^.  a4K ;  yet  proof  may  be  in  another  manner,  according  to  the  Term  Rep.  lo 
intention  of  the  parties,  (hewn  by  circumftances  in  writing  which  c.  B.  64. 
when  it  is  referred  to  a  time  after  proof,  it  cannot  be  referred  to  ^^si-  >>4* 
trial  for  proof;  which,  by  the  circumftanceof  time  wherein  it  is  ^^^^^  ^^ 
to  be  made,  or  of  the  perfon  before  whom  it  is  to  be  made,  cannot  ^  ^* 
be  bv  trial ;  but  it  ought  to  be  in  fuch  manner  as  it  may :  as  if  proof 
ought  to  be  made  to  the  defendant  within  two  days,  that  cannot 
be  by  trial,  but  it  ought  to  be  only  by  witriefies  wiio  will  affirm  it 
before  him :  fo  if  it  wercriiat  hp  prove,  it  before  J,  S,  that  ought 
to  be  done  by  witnefles  produced  before  him ;  whi^  is  proved 
by  the  laid  Year-book  of  10.  Edw.  4.  ^/.  1 1. 

DODERIDCC 


3^  MichacltnSis  Term,  ijf.  Jac,  t .    In  B.  lt>  - 

Om  Doderidgb  relied  upon  the  book  S3-  J^  fl^i.i  and  the  proor 

^'V^  here  being  referred  to  the  conftffion  of  the  ptrt^,  it  is  fufficient  \£ 
DftATM.  jj^  confcfi  It  under  his  hand  if  it  be  true ;  but  if  it  be  not  true,  it 
cannot  bind  the  defendant,  but  that  he  may  well  tra^erfe  it»  thalT 
he  did  not  know  it  to  betnie^,  h\3X  prima  faae  it  is  a  good  proof  r 
wherefore  bo  having  demurred  thereupon!  it  is  confefled  that  he- 
made  fuch  proof,  and  that  it  is  tnte.-^The  replication  dierefor^ 
was  held  good  ;  and  it  was  adjudged  for  the  plainXtffl 

Note.    A  writ  of  error  was  brought  o{>on  tlus  judgment  in  the 
-exchequer-chamber,  and  the  error  affigned  in  point  of  law,  and  thcr 
point  moved  in  the  king's  bench  was  firft  iniifted  upon,  Whether 
the  proof  were  good?-*And  all  the  Justices  and  Baron? 
conceived  it  to  be  good  enough. 
A  «t0chfttton  'm     gm  ^)^^^  an  exception  was  uken  to  the  repUcationt  that  it  is  not 
««JS'.«kir  ^Hedged  that  this  notice  was  pvcn  to  the  defendant  after  the  death 
bondcondititfi-  of  the  teftator ;  forif  it  were  in  his  life  time,  it  was  to  nopurpofe» 
fld  CO  pay  on     and  the  ftrongeft  ihall  be  taken  againft  him  who  pleaded  it.-^And 
«i^«totbeoUi.  A1.I,  THE  Justices  and  Barons  held  this  to  be  a  material  ex^ 
J^c^'^aL'   ccption,  and  an  incurable  fiiuh  ;  for  it  fhall  not  be  aided  by  anf 
kdre\har  ik$     intendment.     Wherefore  for  this  caufe  die  judgment  was  reverfed» 
atfkf  was  sftvea  afier  the  death  of  Che  icAator.    S.  €•  Hob.  93, 

Cass  10.  Prat  ogainft  Steam* 

Hilary  Term,  ll,  Jat.  i.  HJlil^. 
A  miftncs  it  "O  EPLEVIN.  Upon  demurrer  the  cafe  was,  That  a  freeholder 
'^ktt^  *b«  «re£led  a  dove-cote  upon  his  freehold  where  there  was  not 
the '^dcflitment  '^Y  ^^^^^  ^^  ftored  it  with  pigeons :  this  was  pre&nted  at  the 
mult  conclude,  Ictt,  and  a  pain  aflefled  to  amove  it  hj  fuch  a  time ;  and  for  not 
« CO  Che  /com-  amovic^  it  he  was  amerced  ;  and  for  the  aoiefcement  a  diftrefs 
r  "1*^.  I"^*""?  ^*^cn  by  the  lord  of  the  lect.    The  queftionfras.  Whether  thia 

S!JLrbe*"e^ "  ^'^«*^»  Whether  the  eroding  of  a  dove-cote  by  a  freeholder, 
fixed,  the  lord    and  ftoring  it  with  doves,  be  a  nuifanoe  and  offence  agaiinft  taw  ? 

wmi^'riste!  Secondly,  Whether  the  lord  may  diftrain  without  fpeciat 
S'dfit.  if  a  new  cuftom  for  a  pain  or  amercement  in  a  leet  ? 

dove-cote  be  « 

nviiance}  CoKB,  Chief  Juftict^  held,  that  it  was  a  common  nuiiknoe,  and 

'o^49<*  enquirable  in  a  leet;  but  the  other  Juftioes  feemed  to  doubt 
5.  Co.  104.  thereof.  But  for  the  fecond  point  they  all  refolved,  that  he  mi^t 
%.  C0.41.  diftrain,  or  have  his  aftion  of  debt  for  fuch  a  pain  or  amercement  9 
Oo.  EUs.  14S.  Ij^j  35  ^  ^i,g  matter  they  would  not  fpeak,  becaufe  the  prefentment 
4i^.Dig.i66.  ^^  '^^^  V^^  *  ^^^  ^'^  ^^  '^  prefentedt  that  he  ereaed  a  dove- 
5.  Mod.  130.  '  cote,  and  ftored  it  with  pigeons  ;  but  he  dot^  not  fay  in  the 
Lik.  175.  50ft«  prefentment  that  it  was  ad  nwmmetaumlenvrum  do^ifd  regis  i  which 
^'^B^Ab'/^'  ^"8^^^®  ^  ^^  ®^^^  prefentment:  and  although  the  party  hath 
3  Bac  iib.686!  bere averted  that  it  was  ad  commune  nocumemumj  yet  that  is  not  fuf- 
fiHawk.  p.c!  ficient*9  for  it  ought  to  be  in  the  prefentment,  wnich  is  the  charge: 


361,  361.  vA  and  this  fault  was  held  incurable.    Wherefore  it  was  adjudged  K>r 

$^  I.  Jae.  X.  c»  a?,  sad  ^^  Geo.  %.  c.  s). 

Penmog 


tliect^chere    thc  plaintiff. 


Michatflmas  Term,  x^.  J^c.  i.    In  B.  R.  and  C.  S. 

Fennmg  figainft  Judith  Lady  Flat,  Executrix  of  Sir  Hugh    Caii  h. 

Flat. 

Trinity  Term^  la.  Jac.  I.     RM  ubim^. 
/COVENANT  ;  for  that  the  faid  Sir  Hutb  Flat  by  indenture  AdodantlonJa 
^^  reciting.  Whereas  he  was  poiTefled  of  the  Icafe  of  a  farm  called  ^X^JJ^J^. 
New-Barns  for  fi^ch  a  term,  he  thereby  covenants  that  the  plaintiff  ,y>,>  ^  i^d  ^^ 
and  his  wife  (hall  enjoy  it  during  the  term^  without  interruption  indemure,  ir 
of  him  or  Judith  his  wife :  and  alledgeth  the  breach,  that  although  so«*f  without 
he  performed  the  covenants  on  his  part,  and  entered,  Sir  Hugh  f^^^"^^ 
Piai  the  teftator,  in  his  life-time,  luch  a  day  and  year  entered  ITfh^^y  ]^* 
and  ouiled  him,  fo  as  he  hath  not  performed  the  covenants,  &C' Mnt«d,  Ac.** 
1  he  defendant  thereupon  demurred.  Poft.  537* 

First  Exception,  For  that  the  indenture  is  alledged  by  te/lar  Cio.  EUi.  195^ 
turn  fxlfiit ;  whereas  it  ought  to  be  alledged,  that  by  fudi  an  mden-  ^'Tl^V**' 
ture  it  is  covenanted.*— 5^ jfM  tf//0r«/ifr.  *  T««-l"t* 

1.  Sid.  375.     Wk.  5,5. 

Secondly^  Becaufe  he  doth  not  zlltdgcauiJ idem  tamenUteflator^  a  brcich  of  co- 
lie.  fo  as- it  is  not  a  fall  breach. — Sidnon  allocatur :  for  although  it  ^'w^*  »•«*  noc 
be  not  fo  forpai  and  precife  as  where  it  is  with  an  idem  tameh^  (Sfc.  Jj^|J  «pre6 
yet  for  that  it  is  licit  he  entered,  the  teftator  expelled  him,  it  is  a  a^'*!^^ 
direa  affinnative,  ^d  weU  enongh.  j^^  „^,; 

5.  Com.  Dig.  133.    Plonrd.  115.    3.  Latn.  67.    1.  Saund.  117.     Salk.  6^6. 
And  altltDugh  the  covenant  is,  that^the  plaintiff  and  bis  wife  Od  a  eovenanc 
IhaU  enjoy  jt,  and  tlie  expuliion  is  of  the  plaintiff  only,  it  is  good  that  jf.  and  hit 
enough ;  becaufe  the  hufband  hath  Ac  fole  profits  adid  poflefion :  J^^  ^^t^^' 
and  although  the  entry  of  the  teftator  is  not  alledged  to  be  by  title,  JJ^  J^^^ 
fo  as  he^s  merely  a  tort/ea/or,  and  that  trefpafs  lieth  againft  nim  to  ^^fi^d  it  r«i&- 
recover  damages  ;  yet  becaufe  it  is  exprefled  that  the  plaintiff  and  cieai. 
his  wife  fliall  enjoy  it  without  interruption  of  him  or  his  wife,  fo  %.  Burr.  tbjs. 
as  fhe  is  in  tlie  exprefs  words  of  the  covenant,  he  fhall  have  this  5*Coin.Dig  46. 
a&ion,  although  he  might  liave  had  his  remedy  by  aftion  of  tref*  S^'**!'^'^* 
pals,    nde  a6.  i/<if.  8.  pL  3.    Dyer,  328.    Wherefore  it  was  ad-  ^^^'  ^S*- 
judged  for  the  plaintiff. 

Lamb  againft  Wifeman.  Ca$e  is. 

Hilary  Term,  1 1 .  Jac.  i .  Roll  1636.— /«  the  £xcAfuer  Chamitr. 
I7RROR  of  a  judgment  in  the  king's  bench,  in  debt  upon  an  Thererumofa 
•"  obligation  of  two  hundred  pounds.     The  error  affigned,  w*«  by  rw»  ^•^ 
Becaufe  the  venire  facias  being  awarded  to  tlie  coroners,  was  re-  ''*T'*  "^^  ** 
turned  by  J.  Barton  and  Thomas  Roe  coroners  ;  whereas  at  the  2«  by%r7 
time  of  the  writ  awarded  and  returned  there  were  two  other  coro-  cannoc  beaT- 
ners,  viz.  fFilliam  Saber  and  Thomas  Peach  ;  and  the  return  ought  flgon' for  error, 
to  have  been  in  the  name  of  the  four  coroners ;  and  in  nulloejl  er-  i.RoU.Ab.^j. 
ratum  was  pleaded.  ^o^-  7^* 

This  being  the  fok  error  ai&gned,  all  the  Juftices  of  the  com* 
mon  pleas  and  Barons  of  tlie  exchequer,  except  Warberton, 
held,  that  it  is  not  error. 

First,  Becaufe  it  ought  to  have  been  taken  by  way  of  challenge  s«  shepherds 
at  the  time  of  trial ;  and  forafmuch  as  he  hath  not  challenged  ^*^*  ^^  *'^ 
it,  he  ftiaU  not  now  affign  it  for  error,    ride  39,  Hen.  5.  pi.  41.  ^^"^  ^^' 
^0.  JJT.  pi.  1%.  ^' 

Secondly,  Admitting  it  were  error  affignable  at  the  common 
law,  yet  now,  being  after  nrdift,  it  is  auded  by  the  ftatutc,  which 

aids 


^  Michaelmas  Term,  15.  JaC.  i#    In  C.S. 

X.AM*       ^uls  mif-returns  and  infufficient  returns  ;  and  this  is  but  a  mlT^ 
^«"!^       return.     Wherefore  the  judgmeut  was  affirmed. 

WT I  sew  Alt* 

Cam  13.  Lady  Plat  againji  Plummer. 

Trinitj^  T$rm,  iz.  Jac.  I.  Roll  558.— /»  tbi  ExcbequirChamhir^ 
AhiUhwm^ht  TERROR  of  a  judgment  id  the  king's  bench,  in  debt  upon  an 
HL^IJv  ^^^  obligation.    The  error  affigned  was,  Becaufe  the  bill  was  filed 

Sd  uK  nth  Fibruary,  ^d  the  bail  was  filed  12th  February,  fo  as  the  bill 
fer  the  filing  v^  before  any  bail ;  and  it  doth  not  appear  that  the  pUintiffwas  in 
itbtei  back  to  cuftodla  marefcbaUL^-^Y ti  forafmuch  as  the  bill,  whenfoever  it  were 
^teT^  ***y  of  filed,  hath  relation  to  the  firft  day  of  the  Term,  and  the  day  and 
t  dm.  filing  is  not  material,  therefore  tlii^  error  was  diikllowed^and  riilcr 
sx.  jenk.  295.  given  for  aflurance  of  the  judgment. 

333.  S.C.Hob.  70.  Vent.  13$.  Salk.  too.  1. Bac.  Ab.  114,  2t$.  Cowper,  454.  Do«st-  6x« 
•oce  (30}.  iia.  note  (47}.    And  fee  Tid»*i  PnAioe  of  tbeCdun  of  Kliig^a  Bcooh,  c«  14.  p.  187* 

Ca»e  14*  Sir  James  Sandelo  w  and  Others  Bgaitift  Dcverton, 

Hilary  Term,  1 1 .  Jac.  i.  R^li  i HT-'^ln  ibe  Exchequer  Cbamber. 
Awrltofffror  ciR  JAMES  SANDELOW  and  D.  Tenant  and  7-  B.  brings 
wm  not  lie  on  a  O  writ  bf  error  againft  one  Devtrton^  alias  Forrefi,  ofajudg- 
/irf"SLf  "^^"^  given  againft  Sir  James  Sandeiow  as  principal,  and  againft 
4»iail  barU  i^*  Temtnt  and  J,  B.  as  his  bail ;  and  tliere  were  errpn  ai&gned  as 
Ante,  135. 171.  well  in  the  principal  judgment  as  in  the  proceeding  againft  the  baiL 
Poft.  6io»  Upon  the /cire  facias  brought  ad  audtenJnni  errores,  tlic  defendant 
S.C.  Hob.  7a.  pleaded  in  abatement  of  the  writ  of  error,  becaufe  the  principal  and 
Cro.  Car.  300.  bail  cannot  join  in  a  writ  of  error ;  for  the  proceedings  and  judg- 
s.  c.  I.  RoU,  nients  againft  them  arc  fevcral. — And  upon  this  demurrer,  the 
^c.  r  RoH.  JusT'JCES  AND  Barjoks,  Without  argument,  held,  that  this  writ  of 
Abr*  754.   '     error  lies  not ;  for  they  may  not  conjoin  in  any  fuch  writ. 

I.  Jones,  360*     I.  Com.  Dig.  13.  479.    i.  Salk.  263.     5.  Mod.  930. 

The  bail  cannot  And  thcy  held,  that  the  bail  upon  the  judgment  in  ihtfcirefa^ 
bfin;  error  of    cias  cannot  have  a  writ  of  error ;  for  it  is  out  of  the  ftatute  of 

principal.  It  was  alfo  much  doubted  whether  a  writ  of  error,  coram  vobis 

«  ..  ^..        reftdet^  can  be  brought  by  the  principal ;  and  it  was  afterwards  re- 
\:f:^J^.7:^'  fc'ved  that  it  couid  not. 

4CS.  481.  561.  575*    Hob.  7a.     i.  Lev.  137-    3-  Term  Rep.  79. 

CAiti5.     Matthews  and  hft  Wife  agawj  Thomas  Coal,  Thomas 

Doughty,  and  J.  B. 

Jm  ibe  Sxebefifer  Cbam^er. 

When  tbecaoft  'TRESPASS,  for  the  battery  of  the  plaintiff's  wife.  The  dc- 
ofaaion  is  joint,  '^  fendant  Thomas  Coal  pleaded  generally  not  guilty.  Thomas 
damaset  muft  J)ouj(hton  pleaded,  that  he  is  and  was  at  the  tunc  of  the  trefpafs 
W^iteuV^bl"  c<>"ftal>'<'  ^f  Haverii  in  Efex  ;  and  pleaded  not  guilty.  7.  B.  the 
pleat  bc"fev«-ai.  ^^'^^  defendant,  ]>Ieaded  de/on  ajfault  demejne :  fo  three  iflues  being 
Ante,  118.349.  Join^<l>  one  jury  found  all  thofe  iflTues  for  the  plaintifB,  afleficd  da- 

I I.  Co.  5.  mages  entirely  to  forty  pounds,  and  judgment  was  given  accordingly. 
Cro.Enz.  860.  A  writ  of  error  was  thereof  brought  in  the  exchequer-chamber, 
3.  Uv.  3*4.  Becaufe  they  ought  to  have  found  levcral  damages  upon  the  feveral 
f/o.***'  ^*^*  iflues.— 5r£/  non  allocatur  \  and  the  ju4gment  was  affirmed  («). 

a.   Com.  PIj.  625.    Dottf!.  377.  730. 

yfy  See  Hill  t»  Ooodchiid,  5.  Barr.  »790, 

The 
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I'he  King  ugainfi  The  Bilhop  o5f  Norwich,  TUotrtaa  Colei    c^ti  16. 
and  Robert  Saken 

Eafter  Term^  )  3'.  .7«r.  X.     -^a//  21, 
I^U ARE  IMPEDIT  to prcfcnt  to  tte  vicarage  of  Havcrell ;  and  inhc  prcfcntcc 
^Si^  fh^ws  for  title,  that  Thmas  Cok  the  defendant  was  feifcd  in  «o  »"  advowfonj 
Tee  of  the  manor  of  Havcrell,  to  which  the  advowfon  of  the  vi-  ^"j|^J"^^^-",;| 
carage  was  appertaining,  and  that  tlie  church  became  Void  by  A  d^'^l^^'^^g"' 
iimoniacal  agreement  made  betwixt  the  (aid  Rcbert  Saktr  and  the  icing  cMinoc 
wife  of  the  patron^  that  the  patron  Ihould  prefeut  him  ;  and  (hews  wife  advanwge 
what  the  iimony  was  in  fpccie,  and  that  the  patron  accordingly  °^  ***•  having 
prefented  him :  wherefore  by  the  ftatute  of  ^j .  A//z.  c. 6.  (reciting  ^?J^^7d7unhl 
it)  the  church  is  void,  and  it  belongs  to  the  king  to  prefent,  and  the  he  b«  reinoved 
triefendant  difturbed  him.  by^artim^tHK 

The  defendant  pleaded,  that  queen  Ellz^hth  was  foiled  in  fee  of  ^"''***^* 
the  feftory  of  Haverell  appropriated,  whereto  the  advowfon  of'-^-'-^*  . 
the  vicarage  appertained^  atid  died  feifcd,  and  that  the  pirfoha^e  ^^"  VJiid, 
came  to  tlie  king  by  defcent ;  that  the  church  being  Void,  the  faid  sg.  '  ^' 
Thomtis  Cb/r  preiented  the  defendant  by  ufurpation,  and  that  theCo;LH.  xi^ 
defendant  was  admitted,  inftituted,  and  inducted  i  and  afterwards  120.  123. 34^. 
the  king  prcfented  thfc  defendant  to  that  advowfon  of  the  vicarage,  ^*^f?^' 
who  was  admitted,  hiftituted,  and  indufted,  and  is  incumbent  of  J;Rofl!Ai?336. 
the  king's  prefentation  ;  and  traverfcth  that  the  advowfon  of  the  349. 
Vicarage  wa)5  appertaining  to  the  manor  of  HarjetcIL    And  here-  6-  Co*  30. 49* 

Upon  tlie  king's  attorney  demiured.  ^"^y*  *$• 

*  ^  J  ...  Lutw.  i©9b# 

Upon  the  firft  argument,  without  any  difficulty,  itwa6  adjudged 
to  be  ifl;  Tor  first.  When  one  is  admitted,  inftituted,  and  m-  See  i.  Will* 
dufted  by  the  prefcntatiDn  of  a  common  perfon,  aithou^  it  wereMat)fcC.i£.f.i. 
by  ufurpation  upon  the  king,  yet  the  king  cann6t  prf  fent  ano- 
tlxcr,  the  church  being  full,  without  removing  the  incunibent  by  a 
quart  impedit,  who  is  in^  de  fa/l9,  although  he  be  not  in  dt  jure  \  and 
tlie  church  is  full  of  him,  until  he  be  removed  by  &  judicial  itteatii, 
or  by  reiignation.  ^ 

CoKB  faid*  it  had  been  adjudged,  that  if  k  churth  be  void,  fttvd  a  Simony  wi.hoai 
ftranger,  witfiout  the  ptivity  of  the  after-incumbent,  procUic  tlie**'*'^"'^''/*'^ 

! matron  to  prefent,  and  give  to  him  any  fum  of  money  for  his  pre-  ^^^^^^^^\^ 
entatioh;  although  the  after-incumbent  be  notprivy  to  thatfimo-f^taji*„  vcS/ 
hiacal  corttra<£l,  yet  inafmuch  as  he  comjes  in  by  a.fimoniacalpre*  Poft.  533. 
feiitation^  the  church  is  void,  and  it  belongethtg  the  king  to  pteltilt.  cro.  Ctr.  3rr» 

«  Ambler*!  Kep.  168* 

So  it  is  where  the  incumbent  makes  a  iimohiacal  contra^  with  A  .corrupt  cofi« 
t}:c  friend  or  wife  of  the  patroh,  and  the  patron  knows  not  there-  «a^  ^"^  «*^« 
of  (a),  -and  the  incumbent  is  prcfented  tnercto  by  means  of  him  ^on^s^ciJ^^V 
who  made  tliig  filnoniacal  contraft,  he  is  withnl  the  ftatUte  of  "j^houghthc 
j;!.  Eliz.  c.  6.  and  the  king  may  prefcnt.  parfon  lumfdf 

bt  not  privy  thereto,     t.  RoU»  Rep.  2354     3*  Let.  337.     4.  ftac  Ab*47^ 

{a)  By  12.  Ann.  fl.  i.  c.  t^.   It  is  He-  livinfi  and   (hall  be  thtrcupon  prefent€d  j 

dart-d  CO  be  a  fimoniacal  contra^,  if  ahy  and  (he  party  is  Aibjedled  to  all  the  ecde- 

perfon  for  money  or  profit  (hall  procure,  in  fi^flical  penalt.es  of  fimony,  is  rtlfibled  from 

his  own  name,  or  the  name  of  Miy  bitter,  holdiiif;  the  bcnrf\cc,  and  the  prLlcntaiiofl 

the  ntkt  prtr«;ni«tion  to  any  ecdrfiatticat  dcvcWci  to  the  «i<^n.     2.  fii.  C«n.  279. 

CKO.JAC.  C«  ^(« 
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An  incumbent  Alfo  he  faid,  that  the  incumbent  who  is  once  prcfentcd,  admit* 
inftaiitcd  by  fi-  ^gj^  ^^j  jnftituted  by  a  iimoniacal  contrail,  is  a  perfon  difablcd  to- 
tTrfS  *cannot"'  ^"J^Y  ^^^^^  benefice,  although  he  obtaitv  a  prefcntation  de  novo 
be  prcfentcd  to  ^^m  the  king ;  for  the  ftatut«  hath  difabled  him  during  his  life 
the  benefice  <U  to  have  it.  And  for  ptoof  thereof  he  faid,  that  it  was  refolved  by 
iirto,  but  is  for  the  lord  chancellor  and  hirafclf  upon- conference  with  the  othc^r 
howft^^^*^  '^  JuHices,  upon  a  qucftion  referred  to  them  by  the  king^  that  one 
l*?ift.'534,  ^^^  Rohirt  rernon^  bcijtg,  cofferer  to  th&king,  contraAed  with  Sir 
Hob.  75.  J^rtfjur  Ingram  for  money  to  aflign  his  office,  and  Sir  Arthur  htgram 

Cp.  Lit.  no.  obtained  a  grant  tlicrcof  from  the  king,  that  by  the  ftatutc  ot 
-34;.  5,  Jidiv.^(i.  c.  16.  he  is  a  perfon  difabled  to  take  that  office,   fo  as 

I'  j"^^'  '54-  at  no  time  diiring  his  life  he  caii  have  it,  ahhough  it  bc«omc  void 
iTro.  c^r!  V^i.  ^y  ^^  ieath  of  any  other  officer  thereof,  and  a  new  grant  be  made. 
^,  Bac.  Abr.  '  to  him ;  and  fo  he  held  it  to  be  in  the  cafe  in  queftion.-^ Wherefore 
73-»73'«  he  and  the  other  J uft ices  conceived  Uie  plea  to  be  ill,,  and  that 

r.  Hawk.  P.  c.  j^gyj^^^it  Ihould  bccntcrtd  for  the  king.  ' 

Thfcailfowfon  ANOTHER  EXCEPTION  was  taken  to  the  declaration,  that  the 
of  a  vicaraf9^  title  is  to  tho  advowfon  of  the  vicarage  appertainii^  td  the  manor ; 
though^ufaaily  which  cannot  be :  for  the  vicarage  is  extracted  out  of  the  parfonage;^ 
appendant  to  ^nd  therefore  th«  advowfon  thereof  appertaineth  to  the  parfonage,* 
^e^rfc?*r^jsmay  ^^ J  cannot  appertain  to  the  manor. — Sed  mn  allocatur:  for  aU 
4/W4IIW.  though  the  advowfon  of  the  vicarage  ufually   appertains,  to  the: 

R  II  A  J,,  parfonagcf,* yet  it  is  not  of  ncccirity,  and  it  may  be  appertaining  to* 
2.Roll.Ab.3-6!^  manor..  .  Fide  17.  Edw,  3.    pi  57.      2.RicL  3.    *♦  6r««f,'*  89. 
Cro-Eiiz.  ^iK  And  it  was  afterward  adjudged  for  the  king.  ' 
Moor,  894.     I  ••Roll.  Rep..  Z3  5,    Vaugli..2,     m  Dan  v.  50  u    2.Vin^.^596.     Ld.  !Uycn»  xgo. 

/  €a8x  ly..  Robins'  agai}ifl  Saoders. 

EnJhrTerm,  l^.  Jac.  I.  Roll  zi, 
judp^cnt  en-  pRROR,.  ^ca«fe  the  judgment  was  entcied,  '*  xdco  concejpm  efr 
r*^**  "i -'•'"  **-^^''  ^^^'^^^  quodqwrens  recvpertt^  ^c'*  where  it  fhould  be, 
fteidTf '''rw^^^  coKsiDERATUM«yi.-*'  To  makc  good  this  entry,  divers  cafes 
•*  jtratuM*/,'*  were  cited  in  the  precedents  of  Lord  Coke.  Rut  it  was  anfwercd,, 
i»  erroneous,  that  it  was  a  TTjifprifion  by  the  printcr,.and  that  it  is  not  fo  entered 
Ante,  6.  •  in  the  roll ;  for  it  wa*?  alledged,  that  •'  confidcrutum  cjt'  is  more  cf- 
cro.  Eliz.  14 5.  ^c^"*^  ^han  ^^  coiiLclptm  ejl  \'  and  precedents  arc  tbuiidcd  upon. 
evo!  Car.  442.  great  reafon,  and  are  to  be  ofeferved.. 
Dougl.  *j6^    1.  Term  Rep.  782. 

Ca.kTs.       '  .Bayly  a^ainji  MerrcL 

^  rinityTcrm^   i^.yacl. 
On  .n  agree.        A  CTION  ON  THE  CASE.    Whereas  lOth /)rr^w/^rr,  II. ^ar  r.^ 
g^Uifomuch  ^'^^""^  ^'^^  communiciuion  betwixt  the  plaintfff  and  defendant,: 

P*rcwT.  an  ac.  Concerning  the  hiring  the  plaintiff  to  carry  for  the  defendafit  with 
iitti  wHl  not  lie  horfes  and  wain  a  load  of  madder  from  Cxhally  in  the  county  o^ 
iuf  JaiiJy  nf,  Eftx,  to  Uppingham,  m  the  county  oi Rutland-,  and  that  then  and 
t^u^'e^inad*  ^^^^^'^'  to  deceive  him  in  the  carriage  thereof,  the  defendant  affirmed 
a  ief»  quantity  of  fr^iudulently  that  the  faid  load  of  madder  was  eight  hundred  pounds 
cwTs.  thanin  v/dght ;  whercto  hc  giving  credit,  undertook  the  charge  of  the 
f^athey  vycigh-  faid  madder';  and  that  the  defendant  promifedhim  to  pay  for  every 
*Uimtiff  mUt  ^^'*'^^^^^  weight  2S.  8d.  aiid  he,  giving  credit  that  the  faid  madder 
h  ilT enquired    ^^^^  btttciglit  hundred  weight,  carried  it  according  to  the  faid  agrec- 

into  thctruih  of  the  ;»mrtion.  Ant?,  156.  Port.  494.  S.  a  3.  Bulft.  95,  1.  Roll..  Ab..iox.  Yciv.  20. 
1.  Sid.  146.       €^K<3»9o.  •'S'alk.  no.      3.  Term  Rep.  51. «  '  ' 

.  mcnti 
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liiient;  and  alledges  infailo^  that  the  faid  load  of  madder  weighed      Bayly 
much  more  than  eight  hundred  weight,  v'i%.  tvVo  ihoufafid  two     J^*'"-^' 
hundred  weight;  by  rcafon  whereof  his  horfes^  drawing  the  faid        ^*»*^«- 
wain  with  the  load  of  madder,  being  laden  with  fo  great  wdighr,  xiBac,Ab.i68. 
Were  compelled  ita  vehementer  labor  are  et  trahtn.^  that  feven  qthis 
horfes  which  drew  the  faid  wain  ratione  inde  ptfiimnt^  fer  quod^  i^c. 
The  defendant  pleaded  not  guilty ;  aild  it  was  found  againfl  him. 

It  was  now  moved  in  arreft  of  judgtnent»  that  this  aftion  lies  not ;  $ee  Wheaiky^ 
for  he  being  hired  to  carry  by  the  hundred,  it  was  his  own  folly  to  Cafe, Burr.  Rep« 
overload  his  horfes ;  and  it  was  a  ittattei*  which  lay  in  his  owri  view  » T25.«dBiick, 
and  conufance :  and  if  he  doilhtcd  of  the  weight  thereof,  he  might  rilwkty'c 
have  weighed  it ;  and  was  not  bound  to  give  credence  to  anotlicr*s  ^^^^  '   *    ' 
fpeech  ;  and  being  his  own  negligence,  he  is  without  remedy :  as 
where  one  buys  an  horfe  upon  warranting  him  to  have  both  his 
eyes,  and  he  hath  but  one  eye,  he  is  rcmedilcfs  ;  for  it  is  a  thing 
which  lies  Irt  his  own  conufance,  and  fueh  warranty  (a)  or  affirma- 
tion i^  not  m^teriaU  nor  to  be  regarded  :  but  otherwife  it  it  in  cafe 
where  the  matter  is  feeret,  And  lies  properly  ill  the  conufance  of 
him  who  wirranti  it,  and  caiiiiot  be  known  to  him  who  buys  or 
inakcs  the  contraft ;  fbr  the  law  gives  no  remedy  for  voluntary 
negligence. 

The  whole  Court  was  of  tliat  opinion ;  although  it  was  faidi  See  xho  cafitof 
that  there  was  apparent  fraud  here  in  him  who  affimied,  &c.  and  ^^^^^  *•  ^^*** 
peradvcnture  the  jplaintifF  was  ^  ftraiigcr  there  where  he  undertook  ji^^^^gl^^. 
the  carriage,  and  had  no   weights  to  weigh  it.    But  it  was  an- 
fwercd,  that  it  was  his  grols  negligertce^  that  he  wolild  Undertake 
a  weight  fo  far  execcding  the  affirmation,  without  caufing  it  to  be 
Weighed.     Wherefore  the  judgment  was  ftayed. 

(«)  See  Mrk  ButWs  n^te  (i).  Co.  Lie.  $65*  ^ 
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13.  Jac^  I.    In  the  King's  Bench. 
sir  Edward  Coke^  Kni.  Chief  Jupce. 
Sir  John  Croke,  Knt*  1 

Sir  John  l!)oderidge,  Knt^  \  Jujiices^ 

.  Sir  Robert  Houghton,  KnU  ^ 

Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  Hci>iy  Yelvcrf 011^  Knt  Sof/icitor  General. 
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:a3k  X. 


Dtghto»  aftd  HoltS  Cafe, 

^o  man  is       y^  Ojitkf  f>fGHTON  Mid  fflllhm  Hoh  were  committed  hf 

Bound  to  talw ^    y\    dic'  high  cofffttiiffioneri-,  fcecaufe  tliey  refurfed  to  take  the 

£h*hc 'iV'ri^^  ^^'^   ^*  2^*^'^  (^^  '    whereupon  an   Aafcui    ^or^arj    brin© 

court  upon  any  awarded,  it  was  returned,  ftrrt  fliey  were  coiiijnltted  becaofc.  they 

matter  which     feeing^  convciUed  fof  flaiidetou?  w^ords  again  A  the  Book  of  Commor> 

fubjcat  him  to  Pniyer,*and  the  government  of  the  churclr,  and  being,  tendered 

a  penalty.         ^^^  ^^^  ^^  j^  examined  iiponr  ihofe  caufes,  they  rcfufed,  and  wcro 

Co.  Lit.  158. b.  therefore  committed:  and  after  three  Tertns  dehberations,  the 

J^^gf*"*^^'  CotMTt  now  gafte  their  refoltttions,  thai  fliey  aught  to  be  delivered. 

Civ.  Eiiz.  aoi.      CoKE,  Chief 'Jujllce^  rendered  the  rcafons :  First,  Becaufe  this 

*^!*ft  -  examination  is  made  to  make  diemaccafe  themfelves  of  the  breach 

t  Bum^lii.    ^f  *  penal  law,  which  is  againft  few  ;  for  th^y  ought  to  proceed 

3.  Ruih.  1186.  againft  them  by  'Witncfles,  and  not  enforce  them  to  take  an  oath  to- 

r205.  accufc  tliemfelveS.    And  lie  thereupon  cited  two  precedents :  the 

a.  Mod.  1/-      Qijc  in  iQ^  Ell%.  in  L»r^  Dyer;,  not  printed,  where  LeR,  an  aUomcy^ 

atrtnge  Vo.      ^^  convcnted  before  tbem  becaufe  he  was  prcfent  at  mafs,  and  they 

^ixkTiy^      would  have  examined  him  upon  his  oath  of  thefe  masters;  and 

being  imprifoned  for  refuiing  tlie  oathv  ^^  matter  was  returned 

upon  an  habeas  corpus  into  the  common  pleas,  where  he  had  his 

privilege,   and  was  difchargcd.     Another  precedent  he  cited  to*  be 

JH  18.  Eli%.  whcie  Rowland  Hinde  Was  convented  Before  them  upon 

pretence  of  ul'ary,  and  was  offered  to  be  examined  upon  his  oathr 

and  refiifed ;  and  being  committed  for  thatca\ife,  wa9  drfcfiarged. 

X  prohibirion  SECONDLY,  For  that  it  appeared  here  upon  examination,  that 
lies  to  the  fpi-  they  required  a  copy  of  the  interrogatories,  and  were  deni'ed  them  ;* 
ri'.uai  court  for  a^d  that  is  Within  the  equity  of  the  ftatute  of  2.  Hm.  5,  c.  3.  ib)^ 
I'loJ^oTSr  where  the  copy  of  a-  libel  is  denied.     Wherefore  they  were  bailed, 

f'M.   Aaie,37.  -.i.  Mod.  30S.     i.  Vent.  5.     Hard.  364.  x.  Sid.  403.     Salk.  5s v 

(d)  By  13.  Car.  a.   e.  la.  no  ecdeiiaf.  ed  to  accule  hioifelf  of  any  criminal  mattef^ 

tleal  jtidga  (hall  tendier  an  oath  €X  off;ci9^  or  9te  Stra.  80. 
any  oath  wheieby  any  perfon  nuy  be  charg-         (i)  See  2.  &  3.  Idw.  6.  c.  13.  f.  14. 

Case  a.  Sir  Thomas  Pickering's  Cafe. 

5  be  pur-  yx  was  found  by  office  after  the  death  of  Sir  Jtshn  Pickering,  that 
ana  a nd  w ff  ^^  ^"^  ^^^*  ^ifc*  purchifcd  the  manor  of  JFefton^  in  the  county 
Md^hehufband  of  Hertford,  held  of  the  king  by  knight's  fervice  incapite,  to  them: 
die  Jtaving  his  aiid-the  hcirs  of  Sir  John  Pickering ;  and  that  he  died  feifed  thereof,, 
heir  within  age,  and  of  two  Other  manors   holden  in    focage ;    and  that  Th^maf 

titektngfliaUnct  Pn^f^crinz  his  fon  and  heir  was  within  the  age  of  twcjity-one  years  ;. 
bate  the  land,  ^  o  ^  / 

b«t  body  ooiyr  in  wardlhip.     2.  Roll.  Ab«  39.     Hob,  64.  9<3»' 

and 


If  Kinds  be  pur 

vltafKl 

band  and  wife, 
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an3  that  his  wife  furvived  him^  whereby  during  her  life  there  could  SirT.  Picke*. 
not  be  ally  ward  (hip  of  the  land,  but  of  the  body  only.  '*'*"•'*  ^^*'^' 

Afterwards  in  ^p^Afay^g*  7^'  u  Lady  Pickering  d\ti.  In^.Juue^if  the  klnj? 
lO.  Jac.  I.  Thomas Pickeringj  being  within  age,  was  made  knight.  In  "^f^^  ^'^  v-**^^ 
30.  X)^r.  10.  Jac.  I.  he  attained  his  a^c  of  twenty-one  years,  and  ]^^|^^"  ^^^J^ 
tendered  his  hvery,  and  fued  a  fpccial livery  within  the  time,  where-  war<i(hip  both 
in  was  a  pardon  of  ail  intrulions,  adtions,  fuits,  accounts,  execu-  nr  body  and 
tions  and  demands,  except  debts  or  money,  by  rcafon  of  any  of-  ^^^  •«  exrin^.5 
iice  or  trcafure  of  the  king's  converted,  or  by  reafon  of  any  debt  [j^j^I^Vhr  o£ 
due  by  any  obligation  or  recognizance.    And  notwiihftanding  the  fuUagc." 
auditor  rated  a  chaise  upon  him  for  the  mean  rates  after  the  dkath  Ante,  1*56. 
of  Lady  Pickcringy  until  his  age^f  twenty -one  years  ;  and  procefs  8.  ^o,  173. 
was  awarded  thereupon,  et  ad  computand,  tro  meliore  vahn\     And 
hereupon  Sir  Thomas  Pickering  came  and  mewed  the  day  when  he 
was  made  knight,  and  the  fpecial  livery  ia  difcharge  of  the  mean 
rates  :  and  as  to  the  other  charge  ad  computandurti  he  demurr.ed. 

A  cafe  was  hereupon  made,  and  referred  %o  the  Judges  ;  which 
was  debated  by  Hobai^t,  Chief  Juftice  of  Common  Plcat^  and  by 
Tanfield,  U}ief  Baron. 

First,  Whether  he  Ihall  be  charged  for  mean  rates  betwixt  An  infant  w:<rd 
the  death  of  Lady  Piekering  and  his  being  made   knight,  there  ^^^'^^'^  *  **"*K*'* 
hein^  no  office  found  after  the  death  of  the  faid  lady?— And  fl^.'^»^« charged 
THEY  RESOLVED,    That  he  jQiall  be  charged  with  tljc   mean  JJ^'^s  ftomX 
rates  until  he  were  made  knight,  althougli  there  be  not  any  office  death  of  thcic- 
found   after   the  lady's    death ;   which    if   it  had    been   found,  n»n^  without 
was  clear  that  he  Ihould  be  charged  ;  for  tlicn  the  king  had  been  ^*^^«'«''4  ^^' 
in  poffeffion  of  the  land,  and  intitled  to  the  profits,  in  which  cafe  ^^nlbtZlZ'''^ 
a  fpecial  livery  would  never  have  difcharged  them  ;  for  that  doth  Amc,  150. 
not  difcharge  the  pofleflion,  nor  give  tliat  which  is  in  pofftflhon,  ^  ^^ 
no  more  than  a  releafe  of  a  common  pcribn  can  give  a  tiling  in  Dyti^  ZJo. 
poficflion :  and  tlie  common  experience  of  the  Court  is,  tliat  a 
fpecial  livery  fhall  be  coiiftrucd  according  to  the  intent,  to  dif- 
charge that  which  is  not  in  poffeffion,  but  is  concealed,  but  not 
to  difcharge  any  thing  which  is  in  poffeffion.  But  here  the  doubt 
is,  becaufe  there  is  not  any  office  found  alter  the  death  of  the  lady, 
which  intitles  the  king  to  the  land;  for  the  otlier  office  after  the 
death  of  Sir  John  Pickering  intitles  him  but  to  the  body.    But  be- 
caufe there  was  an  office  before  linding  the  eftate,  by  reafon 
whereof  he  was  in  ward  for  his  body,  and  for  the  rcverfion  ;  and 
it  is  an  ufnal  courfe  in  the  Court  not  to  have  an  office  after  the 
death  of  a  tenant  for  life,  when  there  was  an  office  before  finding 
the  inheritance,  but  all  Ihall  come  in  by  the  fcodaries  certificate, 
which  is  the  information  to  the  Court,  and  it  is  theufual  courfe, 
for  eafe  to  the  fubjefts,  to  accept  of  fuch  certificates,  and  not  to 
enforce  tlie  finding  Icveral  offices  ;  it  was  refolved  that  he  fhould^ 
be  charged. 

Secondly,  Wliether  he  (haH be  charged  with  them  betwixt  the  ^»  Wi^t  w»r4 
time  of  his  knighting  and  attaining  his  full  age  ? — And  they  re-  !^*  *  ^*f^t 
SOLVED,  That  for  the  mean  rates  betwixt  his  being  made  knight  llL?e'^*;^'S^ 
and  coming  of  full  age,  he  is  not  chargeable ;  for  the  king,  by  rates  until  be 
snaking  him  knight,  hath  thereby  difpenfed  with  his  minority,  comcioffoiUgn 
a;id  be  is  in  law  accounted  as  \ide  fa^to  he  were  of  full  ace.  ^''^'  9^- . 

'  °  z.RoiKAbr.  39^ 

Dyer,  284.    6.  Co.  74. 

C  c  3  Thirdly, 
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Proccf?  pf  •*  ^     TniRDLYy  Whether  this  charge  ad  computandum  pro  mellon  w-? 

eompuK^ndtm     f^^^  (thcrc  being  no  ofBcc  nor  former  precedents  to  warrant  it)  be 

W''l«ba''*  allowabk?— Thjby  resolveet.  That  this  laft  charge  is  not  war- 

the  king's  wird  ranted  by  the  law,  and  being  without  former  precedents^  is  not  al- 

is  iikgai.  lowable :  for  the  king,  by  way  if  charge,  cannot  impofe  a  greater 

>iob.  46.  90.    value  than  is  found  in  tlie  office ;  but  in  his  cofBpofition  forcom^ 

8,  Co,  f  yo.      mitting  the  land,  he  may  impofe  what  value  he  plcafc ;  for  it  is 

his  bargain,  and  he  may  retaui  it  in  his  haads*  if  he  pleafe,  and 

the  other,  who  takes  it  at  a  greater  value  than  is  comprifed  in  the 

office,  is  at  his  eleAion  whether  he  will  take  it  or  not ;  but  to  lay 

a  charge  upon  the  heir  more  than  is  in^tlie  office^  without  aoo^ 

ther  omce  or  fufvey  to  enhance  it,  is  not  allowable. 

^^,,'j^  Wood  agaiftft  G^rmons. 

TrsHifj  TViw,  13.  ^ac.  i.    Roll  1064.     Kor/dH, 

KpnrriCoio  a  pjECTMENT.  Upon  a  fpeclal  vcrdiS  the  cafe  was,  Tenant  ^n 
leaf,  ^^^^  *^  fee  of  an  acre,  and  leffec  for  twenty-one  years  of  another  acre, 
bdwmtyr)-  lets  both  of  them  for  ten  years,  rcn<kring  rent,  with  a  provlfo^ 
firaiiji,  iscqui-  that  if  thc  rent  be  behind  for  twenty-eight  days,  that  **  he  and  his 
▼i^cat  10  frying  *«  heirs  might  reftrain ;"  and  if  there  be  not  a  fufficient  diftfcfs  upon 
be  iiiiyd5/f.*w.  the  land,  that  they  may  re-enter.  The  IcflTof  dies,  and  Ac  rcvcr- 
5.C.  I.  RolL  fion  of  thc  inheritance  defccnds  to  his  heir,  an<l  thc  rcverfion  of 
t^^CL  ^'°B  m  ^^      ^^^^  ^^  ^'^  executors.     Afterward  thc  rent  being  due, 

•  J.  Bum.  ^^^  j^  arrear  for  twenty-eight  days,  the  heir  demanded  tlic  portion 
l?!:o.  110.  b.  of  rent,  according  to  the  value  of  the  land  of  inheritance ;  and  it 
Moor,  S48.  being  not  paid,  nor  fufficient  diftrefs  upon  the  land,  he  enteicdy 
7.  C3.  23.  a.  and  let  to  the  plaintiff:  and  the  qucftion  was,  Whether  his  entry 
Itoil.  Rep.  23^  was  lawful  or  not? 
167. 

First,  Whether  thefe  words,  that  **  he  might  rr/irem,*'  be  apt 
V?ords  by  any  conftruOion  to  fienify  the  intent  of  the  l«flbr,  that 
if  the  rent  be  behind,  it  IbouJd  be  lawful  for  him  to  diftrain  ? 

Coke,  Chief  Jujike^  held,  that  "  reftrain*  was  as  mnch  as  to  fay 

**  dijlraiuy'  aiid'it  (hall  be  accepted  to  be  of  the  fame  fcnfe  ;  as  in 

the  Year-Book  6.  Edw.   2.   "  ncipcre  ter^  Of  that  **  terra  re^ 

^  diiit*'  for  *'  remanebit, 

0    If       the     Secondly,  Whctlier  (this  reverfion  being  fo  divided),  the  rent 

iJcrvcH  mu  of  alfo  be  divided,  and  apportionable  ?    And  if  thc  condition  be  din 

f^eth^U  and      viiied,  Wliether  thc  heir  may  demand  part  of  thc  ^cnt,  and  for 

tiaj.Mi  pre    non-payment  re-enter  ?— But  as  to  this  point  no  opinion  was  dejir 

mfes,  and  the    xtitd  :  fed adjournatur. 

fend  to  ^bc  hfir  Md  •jtteuur^  wi^ecber  ibe  rent  fliall  be  apportipned  ?    Co.  Lit.  147.     7.  Co.  x^     K^to, 
lU*  607.  6i»« 

Sir  Baptift  Hiclj.s  againfi  Goates. 

^''"  ^  J^ifba^lmas  Ter^,  1 1 .  J^c  1 .     UplI  1 2  ,6.—  h  C  B, 

On  a  covenant  T^^ROR  of  a  judgment  in  the  common  pleas,  in  a  writ  of  core- 
«>  repay  lool.   ^  nant,  wh^rciii  Sir  Bapti/i  Hicks  had  ji|dgm(;nt  tp  fecoyer  four 

Jot  every  acre  of  hundred  pOUllds. 

^ic^wl  bring  The  ewor  was  affigned  in  point  of  judgment,  Becaufe  thc 
jneafurtd,  plaintiff  CQUixts  upon  a  writ  of  covenant,  wherein  was  co- 
^piould  be  found  vcQgii^^ed,  inter  ftlia^  Whereas  thc  plaintiff  had  bought -of 
wantiot  of  the  ff^„^    Fleetw^^   a    wood    calkd    ff'cfton   ParL  .  eftcprnfid  .to 

pumberat  •'_  ^  • 

wliich   it    had  been  eAiniated,   averrin]^  that   ir   bid   been  juAly  mcarpcd,  and  that  ic  wanted  70 

WV^h    which    amounted  to  yocU  a  Yerdid  finding  damages  to  400I.  i>..fy  is  ^god.«>$«^  i^. 

'      •        be 
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Ijc  tlirec  hundred  acres,  after  the  eftimation  of  eighteen  feet  and  a       Hicic» 
half  to  the  pole,  at  the  rate  of  one  hundred  pounds  foe  every  a,cre,        agaififs 
and  had  paid  five  and  twenty  hundred  pounds  ;  that  the  faid  Sir     ^<>ate«. 
BaptiJI  Hicks  and  Henry  Flietwood  fhould  appoint  two  meafurers,  S.  c.  i.  RoJK 
the  one  at  the  eleflion  of //i^T/r^  Fleetwood^  the  other  at  the  cleft  ion  ^^^-  ^^\^yC 
^i  Sir  Bapti/i  Hicks^  to  iftcafare  it,  before  the  3 ill  of  January  fol- ^'jj^'^^^ 
lowing;  ai'id  if  there  appeared  to  be  more  icrcs  at  the  laid  mea- s,c.2.Rofl. 
faring  than  the  live  and  twenty  hundred  pounds  amounted  to,  that  Rep.  314. 
Sir  BaptiJl  HTdki  fhould  pay  as  much  as  fhould  be  more,  before  =•  i**^'"  R^P- 
the  end  of  Fehrum-y  \  and  it  the  acres  did  not  amount  to  fo  much  *^  * 
as  he  had  paid,  that  then  Hmry  Fleetwood  and  Goatcs  (hould  pay  as 
much  as  Ihould  be  v  anting,  before  the  31ft  of  May  following :  and 
he  alledgeth  in  fiift,  that  he  nominated  f^ich  a  raeafurer ;  and  that 
Henry  Fleeticood  "^owl^l  not  appoint  any  before  the  31ft  oi  January. 
That  The  faid  mcafurer  juftly  meafurea  it,  and  there  were  wanting    ^ 
fevcnty  acres,  which  amounted  to  fevcn  hiindred  and  fifty  pou?^. Js ; 
and  that  he  being  required  upon  the  tenth  oi  Dcceinbtr  10,  Jac,  i. 
topay  it,  had  not  paid  it.     The  defendant  takes  iflue,  thr.t  there 
did  not  want  any  acres  to  amount  to  the  faid  l\im  of  five  and 
twenty  hundred  pounds  5  and  it  was  found  againft  him,  and  damages 
given  to  four  hundred  pounds,  and  judgment  accordingly  («).  -  • 

The  FIRST  ERROR  affigaed  was,  Bccaufc  it  is  not  alledged.  On  acovrniii 
that  there  wanted  fo  much  ;  but  that  it  appeared  by  the  meafuiing,  ^*^P=^y  recoil- 
that  there  wanted  fo  much,  and  it  might  be  falfly  meafurcd.— But^"^^^°^|*"'J'*' 
upon  the  perufal  of  the  record,  it  was  held  to  be  well  enough  ;  for  averment'  that 
it  was  alledged,  that  it  was  jiiflly  meafured,  and  that  there  wanted  rije  Und  wa* 
fevcnty  acres,  which  is  not  referred  to  the  meafuring  (which  per- J" ^I'y"*^^"''^*** 
•  adventure  might  be  faMe)  ;  but  it  is  cxprefly  averred,  tliat  there  "!^  ^'^^  '^  "'""'* 

^i/-°i'  ^-^  '-  fo  many  acres, 

wanted  fo  much.  isfutficiem. 

f.-TemiRcp.  63H. 

Secondly,  It  was  much  infilled  upon,  that  notice  ought  to  on  a  covenant 
have  been  given  to  Goates  that  fo  much  was  wanting,   becarufc  he  to  pay  fo  mucU 
was  a  ilranger  to  the  meafuring,  and  the  notice  ought  to  have  J^  ^*"**  ** 
been  before  tire  day  of  payment,  viz.  ^1.  Mav^  8.  Jac.  1.     And  ^Jl"!'^  t^^!, 

•  n   f    ^  •        IT    I       1  "^      •!    T<  /  ^-v  due  by  admca- 

there  is  not  any  requeit  liereui  alledged  until  DtrcmlHr^  10  Jac.  i.  furement,  no-* 
which  is  long  after  the  day  of  payment  was  paft  :  fo  he  takes  ad-  ticeof  ihcmea- 
vantage  of  a  covenant  broken,  where  the  defendant  had  not  any  furement  is  not 
notice  given  him  to  perform  it.— 5^-^  non  allocatur ;  for  he  being  ^*^^^*^- 
privy  to  the  covenant,  ought  t^  take  notice  6^tlie  admeafurement  i^o^' ^^^z.'^ju 
as  well  as  the  plaintiff,  and  might  have  been  prefcnt  at  the  mea*  Hob!  14/ 
furing  :  and  although  Hcmy  Fkctuw^d,  and  not  Goatcs^  was  to  ap-  s.  Co.  9*. 
point  the  mcafurer,  and  did  not  do  it,  it  was  his  default;  and  i*  R'^H*  Ai^ ' 
they  both  being  parties  to  the  Covenant,  the  defendant- is  as  well^^*' ♦^^^      . 
to  take  notice  tliereof  as  the  other:  alio  in  point  qf  covenant,^'  ^  ' 
notice  is  not  to  be  given  as  ftriftly  as  it  is  upon  an  obligation,  i.com.  Dig*    * 
which  is  in  point  o^  forfeiture.     Kide  8.  Co,  92.  b.  Frances\Cafiy^6i, 
10.  Edw.  4.,  pL  14.   ^  14.     Afterward,  notwithftanding  tlicfc  ex-  4'  S""'-  *2*9- 
ceptions,  rule  was  given  that  judgment  fhouldbe  affirmed.  l\^^^^'  ^*^' 

3.  Bac,  Abr.  71)1  714* 

(4)  Sedvidt  the  Cafe  of  Lowe  v.  Beers,  very  fum  U  the  afcectsunol  dam«ge,  and  tbe 

4.Borr.  2229.  Shyer's  DanriA?e«,  59.  where  jury  are  confineH  to  it  \  and  tbitpoiat  of  the 

ttU.faid,  xh^i  wUere  theprecifc  fumtt  fixed  cafe,,  fs  here  reportr<1,  confi«mwd  ;  but  as 

^^|4;asrfi|d  upon  between  the  parties,  that  abridged b)llolI.2dVol.703.dcDied  robe Uw. 

Cc4  Barbara 
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^^"  ^'  Barbara  Herbert  againft  Thomas  Binion, 

Trinity  Tgrm,  10.  ^«r.  I.    i?W/      • 

^wnTrfcrrof  I^RROR,  to  rcverfc  a  fine  in  the  county  of  Montgomery  by  hear 
to  reverfc  a  fine        -^^  Richard  Herbert  her  hufband. 
of  hnds,  out  of 

ywhich  (hc^ai  Thc  FiasT  E8.RQR  affigncd  was.  For  that  the  writ  of  dedimus 
iniiiled  to  potcfiatem  bare  tefte  before  thc  writ  of  covenant,  and  had  a  fcir^ 
is^mmoiwd  alA^'^^  ^^  warn  the  heir  and  ,tertcnan^;  and  Thomas  Binion  was  re- 
terre'teiiiim,and  turned  to  bc  wanied  as  heir  and  tertenant ;  and  he  appeared  and 
pleads  chat  bU  pleaded,  that  ff'iUiam  B'wion  the  conufee,  his  father,  died  feifed« 
father, «beco-  wliicU  defccnded  to  him  as  his  heir,  and  that  he  is  tertenant  and 
^ifS*-  tfMrt  tlie  ^'^^'^"^  ^g^»  ^"d  prays,  que  parol  demurrera.  The  plaintiff  counter- 
lands  defcended  pleaded  the  a^e,  mewing  that  fhe  was  intitled  to  have  dower  before 
tci  him  as  heir;  the  fine  levied,  and  now  is  barred  of  her  dower  by  this  fine; 
that  he  j»  terrc-  whcrcfore  flic  fucs  to  be  reftored  to  have  her  writ  of  dower.  And 
tenant  wiji»«  j^  ^^^  thereupon  demurred,  and  argued  oftentimes  at  the  bar,  an4 
pbimiffcoun-  afterwards  very  folemnly  at  the  bench,  Whether  it  were  a  gOQ4 
,  terpirad^  the     counterplca  to  ouft  him  of  his  age  ? 

3gr,  and  (hews 

her  title  to  bc        CoKE,  Chief  Juftice,  C^oKE  and  HouGHTON  argued,  that  it 

praTthe  fi"^   ^^^  ^^  counterpiea  for  her  to  ouft  him  of  his  age  5  for  it  is  a  rule, 

beingerronc"*  *bc  hcir  being  v^it hi n  age,  and  in  by  defcent  (fo  as  he  is  heir  and 

oq?,  to  be  re-    tertenant),  Ihall  have  his  age  in  awrit  of  error,  as  4;?.  Edw.  3.  pL  7. 

i\ortd  only  to    n.  Hen.  6.  pi.  46.  and  6,  Co.  4.  b.  Markars  Cafe. 

her  dower.     It  ^  ^  "^ 

M  dcmur^r?^  And  although  it  was  objefted,  that  in  dower  age  is  not  allow- 
that,  as  the  in- able,  as  5.  Edw.  3.  pL  4.  5.  Hen.  5.  pi.  13.  12.  Edw.  4, 
fant  wisurte. pi.  If.  4.  Hen.  7.  pL  I.  17.  Edw.  3.  pi.  53.  and  44.  Edw.  3, 
i^att  Hi  vvcU  pi^   23.    for  the  mifchief,    when  flic,    claiming   but  an    cftato 

*rtrt/i^/J  !&*^  ^^^  ^**^'  ^^y  ^*^  ^^^  ^^^^  **^  ^^^^^  '  which  was  the  rcafon  in  tlie 
^J^^  cafe  of  ffllliams  v.  fViiliams  (a),  that  an  infent  fuffering  a  rcco- 

Anje,  III.  393.  very  by  default  in  dower,  he  Ihall  not  avoid  it  by  error  for  this 
s.  c.  I.  Roll,  caufc  ;  for  then  fhe  never  thoukl  recover :  and  fo  it  was  objedlcd, 
iiep.  213.  '  tliat  in  a  difceit  or  attaint  an  infant  Ihall  not  have  his  age,  for 
s.  c.  Moor,  doubt  of  the  death  of  the  jurors  in  the  one  cafe,  and  of  the  fum- 
s*c  ^**Baift  moncrs  and  viewers  in  the  other;  and  therefore  where. there  is 
,'  •  ^'  '  fuch  a  mifchief  the  a^e  Ihall  not  be  allowed.  And  it  was  here  ob- 
Cro.Eii«.  567.  jeftcd,  that  it  is  confcficd  by  the  demurrer,  tliat  fl^e  had  title  of 
6. Co. 4.  dower,  if  this  tine  were  avoided;  yet  they  held,  that  inafmuch 

%.  RcJi.  Rep,  ^^  th^  rule  of  law  is,  that  an  infent  by  intendment  hath  no  conu- 
Cro  cJ-  o  ^^^^^  *^  plead  in  defence  cf  his  title,  ind  he  might  have  divers  pleas 
1.  Co.V'?^^  to  avoid  that  writ  of  error,  and  fhe  herfblf  by  her  fine  hatli  given 
ci^  Lit.  »99.  from  herfrlf  her  right  of  dower  by  her  own  aft,  as  long  as  the 
3»o.  fii^eftaiids  unreverfed,  therefore  the  law  ftiall  favour  the  infant 

6  Co.  4.  rather  tlian  the  wife  to  reverfc  his  own  fine :  and  although  (he  now 

3  Bac.  Abr!     pretends  that  fac  claims  but  dov^»er,  yet  if  the  fine  wero  rcverfed, 
ii^  144,    '     Ihe  might  claim  another  title,  which  perad venture  might  reach  to 
.  the  iiiheritance;  and  this  pleading  here  doth  not  eftop  her;  and 
hy  thi5^  wicwt  tbe  infant  fhould  be  difimherited,  ^hcrqf  peradYen^ 

[^)  Cfo.  Epl.  jjB;, 
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tare  if  he  were  of  full  age  he  had  a  releafc,  or  other  matter  to  bar  the    Hi«  »«t 
writ  of  error :  but  if  the  widow  be  barred  in  dower  by  judgment      J^**^ 
in  a  writ  of  dower,  and  bring  error,  there  the  heir  (hall  not  have     *"*"  ' 
his  age ;  becaufe  it  appears  b^  the  wjrit  itfelf  that  ihe  demands 
dower  only,  and  fued  to  have  it.     So  44.  Ediv.  3.  pU  43.  if  a  wo- 
man being  to  be  endowed  lofeth  by  default  in  a  fracipe^  and  bring 
H  qucd  ci  Jcforceat^   the  tenant  (hall  not  have  his  age,  becaufe  the 
title  of  the  woman  appears,  and  Ihe  hath  not  done  any  aft  to  fore- 
ck>fe  herfelf ;  but  here  Ihe  hath  committed  an  aft  to  bar  herfelf  of 
her  dower:  and  although  (he  faith  Ihe  claims  only  title  of  dower, 
that  cannot  be  put  in  iflhe  betwixt  them,  for  an  intent  to  have 
title  of  aftion  is  not  iifuahlo. 

Coke,  Chief  Jujiice^  cUed,  that  in  our  anoient  books,  as  F!eta% 
c.  6.  Bra^i.  152.  Brit.  327.  if  a  wife  after  the  death  of  her  huf- 
band  fuffcr  one  to  continue  a  year  and  a  day,  and  he  die  feifed, 
his  heir  within  age,  the  wife  mall  not  demand  dower  during  tho 
nonage  of  fuch  an  heir,  but  iSxt  pard JImll  demur^  becaufe  it  was 
her  folly  to  fuffcr  him  quietly  to  enjoy  it  without  fuit;  a  multo 
fortiori  here,  where  he  i%  in  by  her  fine,  and  a  dying  feifed :  alfo,  a 
iine  is  as  an  adhrance,  and  is  to  be  favoured  as  much  as  may  b» 
by  any  mesons  ;  ai\d  therefore,  although  dower  is  tp  be  favoured, 
yet  the  law  will  not  give  her  any  favour  to  avoid  her  own  affur- 
ance:  alfo,  counterplea  of  age  fliall  not  be  but  where  it  lippears 
that  he  is  not  heir,  as  a  baftard,  or  one  who  is  not  in  as  heir  but 
by  purchale,  or  in  cafe  of  inevitable  neceflity. 

DoDERiDox  argued  ftrongly  to  the  contrary,  and  faid,  that 
where  there  was  an  infant  and  a  wife  who  demanded  dower,  both 
were  to  be  tefpedted,  and  are  to  be  favoured ;  and  the  fafeft  way  to 
avoid  error  was  to  grant  age :  but  he  conceived  that  it  was  not  the 
true  way,  and  therefore  he  held,  that  the  age  was  not  grantabie  ; 
for  as  in  dower  it  is  not  grantabie,  no  more  is  it  allowable  in  this 
.  aftion^  which  is  to  bring  her  to  the  means  to  have  dower,  43.  AJf.  22. 
in  petition  it  is  not  allowable.  The  pretence  that  he  fhould  have  his 
age  is,  becauft  he  rpigluhavc  arelealeto  plead;  but  that  cannot  be 
.here, becaufe  (he  VfB&Si/i'm€ covert  (but  KOTJ',fl)e  might  have  made 
a  rdcale  after  the  death  of  her  hufband)  ;  which  is  the  reafon  that 
in  a  fcire  facias  to  execute  a  judgment  the  heir  (hall  not  have  hfs 
age  ;  for  the  lawadjudgeth  that  he  cannot  have  title,  but  that  he  is 
bound  by  the  judgment,  as  18.  Edyj.  3.  />/.  34.  and  22.  Edw,  3. 
and  he  relied  upon  the  cafes  of  attaint,  40.  AJf.  27.  47.  Edw,  3.  supw,  3^ 
ft  8.  and  of  deceit.    Wherefore  he  held,  that  it  was  not  grantabie. 

,But  notwilhflandin^  k  was  adjudged,  that  Xh^faroldmumra.- 


Sir 
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Cai*  6.     Sir  Henry  Slingfby  a^^ai^Jl  John  Lambert  and  his  Wife, 

Executrix  of  John  Shillcto. 

Michaelmas  Term,  I2.  Jac.  i.  RcII 
If  1  perfon  re-  ¥J*RROR  of  a  judgment  in  debt  in  the  common  pleas ;  beciufe 
l/Mntls^ii^''  ^^^^  *^"  plaintiffs  as  eijecutrix  brought  debt  againft  tlic  dc- 
j^«<rijr,  and  ihe  ^^^snt  as  Iheriff  of  iVl,  for  thc  cfcape  o£  one  Gior^€  BrazLfi^ 
Aerifr,  upon  againft  whom  they  recovered  a  debt  of  eighty-two  pounds,  as  ad- 
execution,  fof-  miniftratrix  of  John  Shiiletoi  and  that  he  being  in  execution,  thc 

itr  the  dcfcn-  jjefcndant  futfired  him  to  efcapc:  reciting  all  thc  record  m  certain. 
^ant  to  efcape,  ^  , 

4ebt  on  this  Thc  error  afligned  was.  That  the  firft  recovery  was  as  admim* 

efcapc  bn^ught  ftratrix  of  Jobu  ShiUcio,  and  tlic  debt  upon  thc  efcapc  is  as  executrix 
« c^^«r!t"u^'^^  7^^  Shillito  ;  which  cannot  be,  that  one  Iho-kl  die  inteftatc 
moncous'.*  *  ^^^  ^^^'^  ^"  executor  ;  and  the  debt  upon  thc  ekap.*  ought  always 
Ante,  4.  15.  to  purfue  the  iirft  adion  :  and  this  afiion  being  brought  as  exe* 
Moor  4. 680  ^"^^'x»  difaffirms  the  firft  fuit,  which  fuppofeth  a  dying  inteftatc  ; 
CrowCar.  294.  and  if  an  cxecutor  bring  au  a£tion,  and  recover,  and  die  intef- 
».  SW.  29.  tate,  thc  adminiftrator  of  the  firft  man  may  not  fuc  execution  by 
Srra.  951.  fate  facias^  for  there  is  not  any  privity  betWr'ixt  them ;  as  26.  Hen,  8. 
^"^^^  ^  V-  7-     S'  G>.  o.  b.  and  i.  Co,  06.  a.  ShelWs  Cafe  [a).    And  if  one 

i.Tcr.Rep.6oi. '^     '        ^         y   •' •    .  t\  .        %      ■^    %       '  ^  -^      \  •-» 

8ceBonafoo*v/*'^c^v^'"  *s  adminiitrator,  where  he  is  executor,  the  party  agamft 
W*lkcr,  i.Ter.  whom  thc  recovery  is  jhall  liavc  an  audita  querela^  fappofing  he  had 
Ri^p.  126.         no  right  to  recover,  as  2.  Rub.  3.  pi.  8.  (h)  ;  a  multo/orton^  where 
It  appears  by  their  own  Ihewing  that  there  is  an  cxecutor,  he  can- 
not found  an  adioa  upon  that  which  he  did  as  adminiftrator. 

And  although  one  and  the  fame  perfon  bring  this  af^ion  as  exe- 
cutrix, who  firft  recovered  as  adminiftratrix,  and  fo  qtfo/tz  privity 
therein,  which  is  the  principal  doubt  of  this  cafe,  as  Doderidgb 
faid  (for  if  he  had  made  a  rcleafc  he  might  have  barred  that  a£tion, 
or  if  the  money  had  been  levird  he  might  well  have  retained  it)  ; 
yet  becaufc  it  appears  that  he  ought  not  to  have  an  adion  in 
diis  manner,  all  the  Court  held,  that  the  recovery  was  erro- 
neous.    Wherefore  the  judgment  was  reverfed.   Fide^.  Co.  33,  a. 

^(a)  Sec  17.  C^r.  ?..  c,  8.  whereby  an  ad-      \>y  the  executor, »or  former  adiii'nillr^tor. 
minidratoi  </<  bt^it  tt9H  is  enablt-d   ro  take         {})  %.  Saond.  148.      6.  Mod.  9a.     ^, 
put  execution  upon  a  judgment  obuincd     Pecre  WiU.  576.     3.  Peere  WiiL  S8. 

Cask  7.  Thp.  Bl^nford  agabift  Laurence  Blanford. 

Trinity  Term,  8.  Jac.  \.     Roll  1371, 

A  teftator  de-  'T'^'RESPASS.  Ppoua  fpcciaj  verdift  thc.qafe  was,  Thomas  Blan- 
vifc»  a  term  to  1  j-Qy.^  fj^e  grandfather,  being  tenant  for  thirty-two  years,  of  the 
wirrltmlTn!!^*  **"^^  *"  qucftion,  and  havhig  iflue  two  fons,  Thomas  father  to  the 
w  hisTro'fonTi  plaintiff,  and  Laurence  the  defendant,  dcvifed  his  term  to  his  wife 
but  if  they  for  her  life ;  and  after  hpr  deceafc  to  Thomas  and  Laureme  his  fons  ; 
(houw  luve  if-*  ««  and  if  they  have  no  fons,  equally  and  jointly  together  ;  but  if  it 
fuc  m-ilc,  then  «*  pie^fc  God  to  beftow  on  tliem  both  mtn-childrcn,  then  my  will 
lucti7r^e^fone  *•  'S.  it  ftiall  be  rcfervcd  and  put  out  to  the  ufe  and  profit  of  both 
of  the  fons  hai  **^  tlicir  fons  jointly  together,  or  to  one  of  them,  if  they  both^have 
iffuc,  although  «'  not  men-chi|dien  ;  but  if  it  fill  out  they  have  r^oiffuc  malc,,then 
born   after    the 

dtrcrminatirn  rtf  thc  particular  cftatc,  he  njail  have  thcierm.  S,  C.  Moor,  846.  S.  C  Godb.  166. 
S.C.    3.  Bulil.    S. 

^<  mjr 
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^'  my  wjll  is,  after  the  deceafe  of  my  fon,  it  (hall  he  to  two  of    BtAKjrom» 
**  Henry  ElanforcTs  children."     And  he  made  his  wife  executrix,       *|'*"<^ 
and  died  :  Ihe  affented  to  the  legacy,  and  died :  Thomas  and  LquT   *''*"?^^'* 
rence  enter,  having  then  no  children:  Thomas  thi^c  years  after  had 
^  fon,  the  now  plaintiff,  who  entered  and  oufted  the  defendant, 
who  re-entered. 

After  argument  at  the  bar,  it  was  argued  at  the  bench ; .  and  the 
queftion  was  about  the  expolition  of  this  will,  vise.  ^TH>mas  and 
Laurence  having  no  fons  at  the  time  of  the  death  of  the  wife,  and 
the  one  of  them  having  a  foiv  after.  Whether  be  ibali  ouft  tjis  uncle 
prefeQtly,  or  fliall  expcft  until  his  uncle  and  father  be  dc^d  ? 

It  was  rcfolved  by  Coke,  Doderidce,  and  Houghtqn,  that 
the  fon  born  fliall  have  it  prefeotly ;  and  that  his  intention  in  tlie 
will  was,  that  his  two  fons,  Thomas  and  Laurence^  ihould  not  have 
it  if  they  had  a  fon ;  and  his  care  was  for  his  grandchildren,  what 
^Ottld  j^Pfomc  of  chf m,  rather  than  for  |iis  own  chUdrcq, 


Eafier 
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14.  Jac.  I.  In  the  King's  Bench* 

Sir  Edward  Coke,  Knt.  Chisfjuftke. 

Sir  John  Crokc,  Knt.  1 

Sir  John  Doderidge,  Knt.  >  Jujikes, 

Sir  Robert  Houghton,  Kfst.         > 

Sir  Francis  Bacon ,  Knt^Auorney  General. 
Sir  Henry  Yelverton,  Knt.  Solicitor  Generals 


A  ^tf ««/  for 
nexed  to  the 

4ifirin^9i  for 

aaottier,  is  an 
rrror  aided  by 
tlw  verdiA, 
Ante,  14.  354, 
Port.  457. 
Cro.Car*  3z. 

3.  C;.  2.  b. 

S-  Co.  43.  a. 

i.RulKAb.196. 

Jonei,44S.302, 

3.  Biilil.  179. 

2.  Roll.  Rep. 

s68. 

b( range,  iai4. 

i.Bainard,  io8< 


Fowks  cgainjt  Child. 


T7JECTMENT  again  ft  frtliiam  Child.  After  vcrdia,  it.  was 
^^  moved  la  arreft  of  judgment,  that  the  diftrUtgas  was  between 
Fowks  and  Johan.  Child  \  and  upon  examination  it  appeared  tliat 
tht  writ  was  fo  ;  but  the  pa;iel  annexed  was  entitled,  **  Nomina  ju^ 
•'  ratorum  inter  Rich.  Fowks  et  Willieemum  Child,"  and  the 
jurors  were  the  fame  perfons  who  were  returned  upon  the  venire 
facias.  The  truth  was,  that  there  were  two  records  of  nijt  prius^ 
and  two  dijlringas^s ;  the  one  betwixt  Richard  Fowks  and  PrilHam 
Childy  and  the  other  betwixt  Richard  Fowks  and  John  Child ;  and 
by  the  IherifTs  mifprifion  that  panel  which  was  octwixt  Richard 
Fowks  and  IVUliam  Child  was  annexed  to  the  writ  of  di/ir'mgas  be- 
twixt Richard  Fowks  and  John  Child-,  and  this  only  w^as  tried,  and 
not  the  otlier  iiTue. 

The  queftion  was,  Whether  it  might  be  amended  or  aided  by 
tlie  ftatute  oi  jeofails? 

And  IT  WAS  RESOLVED,  that  it  was  aided  by  the  faid  ftatute, 
and  it  is  as  if  there  had  not  been  any  writ  at  all :  wherefore  it 
was  adjudged  for  the  plaintiff. 


Casi  9. 


In  an  njlumplit 
founded  on  ^ 
colUterit)  con. 
lidetJition,  »% 
for  be;*  r»  nee  to 
fue  another, 
ihtftc  is  no  need 
to  flievv  rhc 
cxufe  of  the 
debt. 
Cowp.  671. 


George  Therne  a^ahfi  John  Fuller. 

Michaelmas  Term^  I2.  Jac.  1.     Roll 

P^RROR  in  an  ajfumfjlt.  The  declaration  ftatcd,  Thai  whereas 
•^  Thomas  Fuller^  the  defendant's  brother,  was  indebted  to  him 
thirty-two  pounds,  which  being  not  paid,  he,  for  die  recovery  of 
the  faid  debt,  extra  cur  tarn  d^m,  re*^.  ad  placita  coram  ipfo  rcgc  icncnd, 
ajfv^tiau  procured  an  alias  capias  to  arreft  him,  returnal^lc  ^uinden. 
Hill,  to  anfwer  him  in  plaato  pra;d,  and  that  he  delivered  that  writ 
to  the  iberifF  of  Buckif^gham^  who  by  virtue  thereof,  on  the  24th 
January  in  the  fame  year,  arretted  him  ;  that  tlie  defendant  after- 
ward ■?,/a7AT/  i2th  ^r/V,  12.  Jac.yf..  in  confidcration  that  the  plain- 
tiff" at  the  defendant's  requeft  ad  tunc  ct  ihidem  would  affcnt  and 
be  content  to  dcfift  from  further  profecution  of  the  faid  fuitagainft 
the  faid  T^c:}ui.\  Fuller  fo  begun,  and  would  remit  to  him  his  cofts, 
the  faid  Johr.  Fuller  affumed  to  pay  that  fum  at  the  Feaft  of  St.  Aft- 

cbaelj 
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fhacly  or  then  to  give  him  fccuritv  to  pay  the  faid  debt  to  him  ait     TirtuKt 
the  end  of  fix  months  ;  and  allcdgcth  in  faft,  that  he  did  forbear        "^^''S/* 
to  profccutc,  and  thrtt  he  had  not  paid  it,  nor  given  him  any  fecu-       •'•^««- 
tity.     After  vcrdift  and  judgment  given  for  thtf  plaintitf;  error 
was  brought. 

The  Fir^t  Error  affigncd  was^  Hccauft  her  doth  net  alkdge  Ante,  207. 
how  and  in  what  manner  he  became  indebted. — Scd  nim  allocatur  \  '*"'*•  54*^-  59i- 
for  although  it  be  true  (as  all  the  Jaftices  here  agreed)/  th.tt  ain  f^^^.ig.  xi$. 
siffumpjit  lies  not  upon  a  general  aUegsttlon  againft  tl>e  party,  quod  \'  p^]J"''  '^' 
indebitatus  ajfumffiu  without  fliewing  ho^  he  wars  indebted,  i//2.  for  ^  Bm.toy! 
ware  fold,  or  money  lent,  or.fuch  good  caufe;  yet  forafmuch  as  i.  Com.  Dig. 
the  debt  is  here  collaterally  due  by  anotlier  (a),  and  the  confidera-  152^ 
txon  if  th»  ftaying  the  fuit  after  the  arreft,  it  is  good  enough. 

The  Second  Error  was,  Becaufe  it  is  alledgcd,  that  he  profc-  Thrftykof  t»» 
cuius  full  extra  curiam  domin!  regis  adplacita^  i^c.  where,  as  was  al-  ^^'^  '^^^^ 
Icdged,  there  was  not  any  fuch  court  by  that  addition;  but  it  Ant^^^ff.  ^«^ 
ought  to  have  been,  extra  curiam  domini  reps  coram  ipfa  rege  tenend.  Toft,  548.  594^ 
for  the  other  addition  is  only  for  the  Judges  of  the  court,  tlvm  Hob.  216* 
they  are  affigned,  hc.-^Sednon  allocatur  -,  for  it  i»  all  one  k>  fub-  »•  Cora.  Di^, 

Thirdly,  Becaufe  the  OMiftderation,  quid  affenfif  er  confentuP  ^^^^^'^p^ 
fuit  to  forbear  to  profccoter  is  no  fuflicient  confidcratioit;  for  he  ^"Jf^''^^' 
may  forbcai  one  day  asid  profecute  again  therday  following^ — 5^^forb««fin«e!!* 
mn  allocatur ;  for  it  is  a  promifc  for  anabfokite  forbearailc«  of  the  PofV.  613.' 
prosecution,  for  that  is  implied.^  Hob.  216. 

>.  Com.  D1^.  1 34S. 

FooRTHLY,  Thepromife  is:  in  ApriL,  and  fhe  arreft  being  iyi  The  fuing our 
January  before,  it  doth  not  i^ppe^  tliat  the  writ  was  retttrned,  vta$  ^^  ■  ^*^  *■"• 

that  it  was  continued^  nor  what  became  of  it,  or  that  it  had  »ny  ^^  uTao)!*. 
tileuee ;  and  it  cannot  be  faid  to  be  a  fuit  commenccd.^ — Sed  nonal^  meAcemcDc  ofl 
locutur  \  for  being  allcdged  tliat  the  writ  was  fued  out,  and  that  he  a  fulr. 
was  thereupon  atrcfled,  it  is  a  fufficient  commencing  thereof,  the  Covrp.  454, 
flaying  of  which  is  a  fufficient  ground  for  tliis  aftion.     Where-  DcugU62% 
fore,  notwith {landing  tliefe  errors  aiSgned  upon  the  firfl  motioa 
#f  them,  the  judgment  was  afiirnicd. 

(ir)  See  29.  Car.  2.  c.  ^ 

Ralph  Smead  a^ainjl  Badley;  Case  3. 

EaflerTerm,  l^.Joi.l.    Roll 

A  CTION  UPON  THE  CASE,  for  Handering- hrs  title;  and  in  an  aftten  f6f 
^^  declares,  Whereas  fViHicm  Smead,  his  brother,  was  feifcd  in'.nanderof  titJey 
fee  of  the  manor  of  Cole  Norton^  and  died  feifcd,  without  iflue,  'V'  ^^^  ^^^' 
Ivhich  defcendcd  to  him  as  brother  and  heir ;  aivl  that  he  cmcted,  ^j^"^JJ^  *^  ^'^.  . 
ind  had'apurpofe  and  intent  to  aflure  part  upon  his  fon  for  his  liffhad«fi>"' 
advancement,  and  to  make  leafes  of  part";  tlirst  the  dcfeniiiat,  to  t.nt  to  frli  iiie 
frullrate  his  intent,  ufed  thefe  words,  "ThepIaintifThath  no  more  J'»"<^»  *>"«  »f 
•*  right  to  the  manor  of  Cole-Nortofi  than  a  ftrangcr  C'  by  reafon  J^^"^  ^.^^'  ^^^^ 
of  which  fpcechcs  he  could  not  make  airy  Icafc  or  other  alTurauce  !'^!!^,V">f!"t? 

tor  niS  lonr  for  rlic  piirpoW 

P«A.  485.     S,  C,  f  elv.  ?9.       Cro.  Car.  14^^ 


39^  Eaftcr  Tefns  14.  jac.  i .     tti^.  k* 

Ski Ao  *rhc  defendant  pfcaded  not  guilty ;  and  it  was  found  agalnft  htrii, 

mgMimft  3,^j  moved  in  arrcft  of  judgment,  that  this  declaration  was  not 
^**'*^'  good,  becaufe  he  doth  not  (hew  any  fulficicnt  caufc  of  lofs  ;  for  it 
is  not  ihewn,  tliat  be  was  in  communication  to  make  leafes  or  af-« 
faranccs  for  his  foa,  but  only  that  he  had  an  intent,  which  may 
be  fecret,  and  not  known  to  any. — ^And  for  that  caufe  the  Court 
held  it  to  be  ill,and  judgment  was  given  for  the  defendant,  hotwith- 
ftanding  the  precedents  in  tlic  New  Book  of  EnirUSt  /olio  55. 

CAS14.  Whitchcot  i^ainft  Fox* 

If  a  left*  CO*  in  EPLEVIN.  Upon  a  demurrer  tlic  cafe  was,  That  George  Fox^ 
venani  that  he  XV  j^g^  f^^  nincty-nine  years  bv  indenture,  rendering  rent,  co- 
oirtato^ta  on  ^'^^^^i"^  by  ^h^  f^"^^  indenture,  that  he  will  not  alien  nor  affign 
pain  of  for-  Ws  term,  or  any  part  thereof,  to  any  other  but  to  his  wife  during 
fdtpre,  it  Um  hcr  life,  and  the  refiduc  of  the  term  to  his  children,  or  one  of  his 
cfmMiim  IP  de-  youngeft  brethren,  upon  pain  of  forfeiture  of  his  leafe.  The  leflce, 
feat  rfic  dtetc  hayji^g  a  ^jfg^  ^gns  his  term  to  Edward  Fox  his  brother,  whb 
Poft//z*i.  afliened  it  to  Thomas  Hopton.  Hopton  enters,  and  makes  Lucy  his 
R  !i  Ab  wire  his  executrix  ;  who  after  paid  the  rent  to  the  faid  Icffor  as  exe- 
^^^^^^  *r  cutrix  to  her  hulband,  affignce  of  the  faid  George  Fox^  who  ac-^ 
Pycr,  65.         cepted  thereof,  and  afterwards  entered  for  the  forfeiture. 

cJIi^Eiu-*2ir!  ^^^  *^  queftion  was,  If  his  entry  were  congeable  ? 
1.  Leoo.  146.  First,  It  was  doubted,  Whether  this  covci\ant,  that  he  Ihall 
'^'s^*od**  ^^^  alien,  8ec.  under  pain  of  forfeiture,  being  only  by  the  leilee, 
a.  Saund.  tea!  ^^^  "^^  hj provi/o^  be  a  condition  todcfeat  the  eftate?*— And  it  was  . 
4  Bac.Ab.342!  refolved,  without  hearing  arguments,  that  it  was ;  for  being  by  in- 
Dott9i.6ao.636.  denture,  they  are  the  words  of  both  parties,  and  are  fufficient  to 
i.Ter.Rcp.^45.  determine  the  leafe.    Phwd.  i42»   .3.  Edw.  6. 

On  a  condition  SECONDLY,  Whether  the  alienation  to  the  brother  in  the  life 
to  affign  only  '  of  the  wilfe,  and  this  alienation  by  the  brother  to  Hopton^  be*  a 
^oimZ^  breach  of  the  condition  ?  And  quoad  the  firft  point  it  was  objefted, 
^TiMy'affjsn  ^^  ^^  *^''^''  might  not  alien  to  the  feme ;  therefore  the  con- 
to  Mother,  dition  in  that  point  is  void,  and  thereby  liberty  is  given  to  alien 
2.RolLAb.4fta.  tO  his  brother ;  and  when  he  hath  aliened  to  his  brother,  the  con- 
Dyer,  151.  dition  is  difpenfed  with,  and  the  brother  may  alien  to  whom  he 
a.  Bum.  a9o.  pleafe. — And  all  the  Court  was  of  that  opinion,  quoad  the 
4^0?!^^.^**  Iccond  part  of  tliat  queftion  ;  b^t  for  the  firft  part  they  doubted. 
X.  Oim.  bif.  473-     3-  WUf.  33.    a.  Term  Rep.  415. 

Aocepttnce  of  THIRDLY,  Admitting  it  to  be  a  breach  of  the  condition,  whe- 
rent  from  an  thcr  this  acceptance  of  the  rent  by  the  hand  of  the  executrix  of  the 
affiance  Uadif.  affignee  ftiall  bar  him  of  his  entry  ?  becaufe  it  is  not  alledged  that 
penOcioB  of  ^a  j^^  ^^j  notice  of  the  affignment  at  the  time  of  the  acceptance,  but 
L  affign.  that  he,  yc;>;fi  that  (he  was  executrix  of  the  aflignee,  accepted  of 
Ante,  334.  that  rent ;  znd /dens  is  not  traverfable,  but  he  ought  to  have  al- 
4.  Co.  iS.  h.  kdged  by  matter  in  faft  that  he  had  notice,  which  might  have 
Cro.Caf.  511.  been  traverfed. — But  all  the  Court  held,  that  this  acceptance 
55»'  fhall  bar  him  of  his  entry  ;  for  where  the  rent  is  accepted  by  his 

c  ^\i^''  ^^^  hands,  it  Ihall  be  intended  that  he  had  notice  Ihe  was  to  pay 
^ro.  12.  221.  .^^  ^^^  ^j^^  allegation  by  way  of /dens  is  fufficient ;  and  if  he  had 
co-Llf.  211.  not  notice,  the  leflbr  ought  to  mew  it  on  his  part  r  wherefore  it 
Cowi*.  243.      was  adjudged  accordingly  for  the  plaintiff. 

Dougl.  58.  461. 

51.Ttr.Rcp.42s.  .  Loyd 
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Loyd  agahift  Cook.  ^*«  5. 

lE'RROR  III  the  exchequer-chamber  of  a  judgment  given  in  tlie  it  is  not  aaion- 
-*--'  king's  bench,  in  an  a«3ioii  fwr  thefe  words :  "  Thou  art  a  witch,  *We  10  cali  aro- 
**  and  that  1  will  prove;  1  have  feen  thy  imps  or  fpirits  in  the '^''"2'^"**''* 
•*  night,,  and  thou  didft  unbewitch  my  child."     Judgment  being  />q^\q^^  "'^ 
given  tliat  thefe  words  were  aftionable,   it  was  now  affigncd  for  Hoft.  53/.  500. 
^cfrror,  that  it  lies  not. — And  all  THfiJusTtCEs  andBauons  were  j^^i^  ^ 
•  of  that  opinion:  for  to  fay,  *'Thou  art  a  witch,"  hath  been  oftenr-  i.Roa.Ab.  4^. 
times  adjudged  not  to  be  a£lionable ;  ajid  the  addition,.  **  I  have  Cro,  Car.  32,4- 
**  feen  thy  imps  or  fpirits,"  is  but  matter  of  fancy,  and  not  triable 
whether  it  be  true,  and  therefore  lio  caufe  of  ilandcir.  '  Wherefore 
the  judgment  was  reverfcd. 

Sir  John  Bret  cgainft  John  Cimiberland,    Executor  of     c*»«  *• 
William  Ciimberlanrd, 

Trinity  Term,  I'^o^Jnc,  I.  Roll  1500. 
^OVENANT  ;  for  that  queen  Elzabeth^  by  her  pastear^  fer  a  Covenant 
^^  houfe  to  the  faid    IVdiiam  Cumberland^  wherein  Were  thefe  *«*'"^*  ■ '«*• 
words:  "andtheVaid  leiTee,  his  executors  and  afligns',  r^yj^r^/^i/w/ 1***" j^f;*." ^j?*" ""^ 
"  domum  praduliim^  andfhall  leave  thefairi  hovpfe  fo  repaired,  &€•"  d'uringThe  ci- 
Tlie  queen  afterwards  granted  the  reverffon  to  the  plaintiff,  and  venure,  wheiv 
to  his  wife,  and  to  tlic  heir  of  the  hulband  m  fee  ;  and  for  not  rc-.'**«'*v«f'»«n  »* 
pairing,  the  plaintiff  brings  an  afticn  of  covenant.     Upon  this  V^T^^  ^  '*'* 
declaration  the  defendant  demurred,  ho&and  an^ 

First,  Becaufe  the  aftion  was  brought  by  the  hu(band  fole,  ^***'*'"**y«'« 
where,  by  his  own  fticwing,  the  wife  hath  an  eilate  therein  as  w«li; ''"?^'**!  ^^^^ 
as  the  hufbaud.  or  jo.mJy  w.tk 

ms  wife. 

Secondly,  Becaufe  they  are  not  the  words  ofcovcnani:  of  the'^"*'»*4^- 
kflcc,  nor  is  it  the  deed  of  the  leflee  {a).  ^^^'  S^-i**- 

But  THE  Court,  without  argument,  refolved  for  the  plaintiff ;  kk'^JILa^^^ 
for  the  aftiou  being  perfonal,   and  damages  only  to  be  recovered,  Cro.  Car.5oj." 
the  hufband  may  have  the  adiion  folely,  or  join*  the  wife  with  htm  438. 
\i  they  pleafc.  1.  Lev.  159^ 

Cliff.  643.      3-  Bulft.  164.    Cio.  Ei;».  461.  6o8-.  61^.      1.  Jon«$,  325.     Moon^  912.    Slrangel  22!* 
I.  Vernon,  396.     I.  Com.  Dig.  57^.     3.  Term  Rep.  627.  ^" 

TrtiKDLV,  They  hekl,  that  thele  words  iji.  the  queen  "s  patent  what -words 
amount  to  a  covenant  on  the  part  of  tlie  lelfee  ;  and  he  accepting  an»ouncvoac«. 
the  leafe  is  bound  by  that  co%'cnant.     Wherefore  it  was  adjudged  '"^*'"^- 
for  the  plauitift  Poph-  m6. 

Powel  on  Contraa$,  24a.    DoueLiT.Tfid 
(*>  See  Ante,  240.  and  Port.  5,2.  *       *^^gi-27-70tr. 

Tycicot  ^^^^/^/// Wcftcomb.  CAS17. 

A    VENIRE  FACIAS  was  awarded  from  T.  and  not  de  vicineto  Ver.irt fad^t. 
^  ^    de  T. — And  for  this  caufe  an  exception  takcu:  and  refolved  ^'oH^A^y. 
to  be  iU,  and  not  amendable. 

Berry  agabift  Pcnring^  ^^^^  ^ 

jr\EBT  upon  ati  obligation.     The  condition  was.  To  ftand  to  Afobmimontw 
the  arbitrament  and  order  of  four  fuch  perfons,  naming  their  ^^*  a'birration 

£.,....         ^  o^'/flMr  perfun«„ 

f^ct  the  award  be  made  at  fuch  a  time  by  the/c«r,   oj-v  by  an/  thret  ef  them,  creates  a-  divided  ik\x\X^ 
9ky  ^  and  an  award  by  any  ihnc  of  ihcm  if  good.. 

names. 
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Bsixr       names,  of  all  aftions,  &c.  fo  as  the  fame  award  be  made  and  deli^ 
ogmm/l      vered  up  in  writing  under  the  hands  and  fcals  of  the  four,  or  any 
Pbk.iwc.    three  of  them, 

S. c.  X.  Ron.        Yjjg  defendant  pleaded,  nullum  fecaunt  arbitniwi. 

s.c.  M<>or,849.  The  plaintiff  (hews,  that  three  of  them  made  an  arbitrament  un- 
s.c.3.Boift.6i.  dcr  their  hands  and  feals  ;  andlhews  what ;  and  affignS  for  breach 
Ydr*^*^**'^*^  the  not  paying  of  ft  certain  fum  of  money,  which  they  arbitrated  ta 
VcnV.*o!'    f    be  paid. 

%  K.cb.  57.  The  defendant  thereupon  demurred,  pretending  this  arbhrameiU 

^B^'^'  ^"h'  8  ^°  '^  "^ox^^  becaufe  it  was  not  made  by  all  thc/wr  arbitrators  ;  for 
i.Bac.  A  .13  .  ^^  arbitrative  authority  is  given  to  them  all  four,  and  not  to  three 
of  them :  and  the  words,  *\fo  as  the  fane  be  made  and  delivered 
•*  under  the  hands  and  feals  of  them,  or  any  tliree  of  them,"  doth 
not  alter  the  authority,  but  that  they  all  ought  to  make  it ;  nor  ts 
it  good  if  it  be  und^r  the  feals  of  three  of  them.   < 

The  Court  at  fiiil  inclined  to  that  opinion  ;  but,  after  fcveral 
Urguments  at  tlie  bar,  they  M/eriatim  delivered  their  opinions,  that 
the  arbitrament  was  gooa  ;  for  every  part  of  the  condition  bcin^ 
weighed,  the  intent  appears,  that  it  Hiould  be  fuiEcient  if  three  of 
them  made  it :  andaltliough  the  words  at  the  firftare  to  them  four, 
jointly,  yet  that  is  fufficifently  disjoined  afterward  by  the  words- 
•* yi^jthe  fame  be  made  and  delivered  by  any  three  of  them; 
wnicb  expound,  that  the  fubmiffion  is  to  be  the  a£t  of  four  or  three 
of  them !  and  an  authority  may  be  well  divided,  but  an  intereft 
cannot.  And  they  much  relied  upon  a  former  judgment  in  tbi^ 
court,  betwixt  Salhws  and  Carhng(a),  Whereupon  it  was  ad- 
judged for  the  plain  tiff* 

Afterwards  a  writ  of  error  Was  brought  upon  this  judgment  In 
the  exchequer-chamber,  and  the  error  aiiigned  in  matter  of  law, 
for  the  caufe  before  mentioned.— But  all  the  Justices  akd' 
Baroks  agreed  that  the  arbitrament  was  good  enough  ;  for  the 
**/o  as'*  explains  fuiflciently  the  fubmiffion  to  alt  ORto  thn  of  them» 
and  that  disjoins  all  the  authority. 

AnawatJttfAU     ANOTHER  EXCEPTION  was  taken  in  the  arbitrament,  that  it 

flatters  «<  ex*  ^as  uot  final ;  for  tl^v  arbitrate  that  ail  fuits  and  adions  fhall 

"  *i^'d*'*^Vh  ^^^^»  *^^  ^^'  matters  diall  be  determined,  except  concerning  fuch 

••  flndi  '(hmd^n  *  bowd>  which  was  awarded  to  ftahd  in  his  force  :  fo  it  was  ob- 

«*  force/'  it     je£ltd,  that  they  had  not  made  an  end  of  all  matters ;  and  therefore 

AnaU  '  the  arbitrament  not  good. — But  all  the  Justices  amd  Baro^^s 

AntM78.        hcjj  jt  to  be  well  enough  ;  for  they  made  an  award  concerning 

Sirange,  903.    that,  viz.  that  it  fhould  iland  in  force,  and  fhould  be  fatisfied, 

which  is  a  fufiicient  declaration  of  their  purpofc  concerning  all 

'  controverfies  ;  and  no  difclaimcr  to  meddle  with  any.     Whtrefoxe 

.  the  judgment  was  affirmed^ 

(a)  Ante,  178* 

CAi»9.  Cooper  agairfi  Franklin  and  Walter. 

Trinity  Term,   iz.  Jac.  I.     Roll  g\l, 
A  fcoffmait '    p  JECTMENT.     Upon  a  fpecial  verdift^  for  lands  in  Phelphan^ 
made  to -r^.  A4-  Il#  xX\z  cafe  was,  John  pP'^alttr  was  fcifed  of  thofq  lands  in  fee,  and 
W»«to  him  ^j^^^  a  feoffment  of  them  to  Thc.Tuis  JValta-y  habendum  to  him 

and  the  ticirs  of 

ht«  body,  to  the  «/#  of  h!ro  and  hi»  heiri  and  afTigns/or  evfr^  i«  onl^  an  eftate  tail ;  for  no  ttne  can  be 

fdfed  to  a  ufe  who  eannot  execute  an  cflate  to  the  ule.  Co.  Lit*  19.  b,      Hetley,  no.      1.  ItoU. 

Ab.  7S0.    Cro.  £hz.  895.    Cro.  Car.  231. 145.    a.  Co.  7S.  g*  SulA  1S4.    Plowd.  553.    SJk,  6«o. 

and 
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and  his  heirs  of  his  body,  to  the  ufc  of  him  and  his  heirs  and  af-  Cooler 
ilgris  for  ever.  The  queftiopi  was,  Whctlier  Thomas  JValter  had  «^«*»i^ 
an  eftatc  in  fee  tail  only,  or  in  fee  determinable  upon  the  eftate  ^^il  ?   ^^"^J^^"^*  ^^ 

First,  Whether  a  ufe  may  be  limited  upon  an  eftate  tail  at  the 
common  law,  or  at  this  day  alter  the  ftatuteof  27*  Hen.  §.  c,  10.  of 
ufcs? 

Secondly,  Whether  this  limitation  of  ufcs  to  him  and  his 
heirs  fhall  not  be  Intended  the  fame  ufes,  being  to  the  feoffee  him- 
felf,  and  to  the  fame  heirs,  as  it.  is  in  the  habendum?  ^ar€^ 
quia  non  adjudicature 

But  the  opii^ion  of  the  Court  upon  the  argument  inclined, 
that  he  was  tenant  in  tail  ;  and  the  limitation  of  the  life  out  of  the 
tail  is  void  as  well  after  the  ftatute  as  before ;  for  the  ftatutc  never 
intended  to  execute  any  ufe,  but  that  which  mav  be  lawfully  com- 
pelled to  be  executed  before  the  ftatute :  but  this  cannot  be  of  an 
eftate  tail ;  for  the  chancery  could  not  compel  him  at  the  common 
Jaw  to  execute  the  eftate  ;  and  fo  the  ftatute  doth  not  execute  it  at 
this  day.  Fide  27.  Hen.  8.  pL  2,  24.  Hen.  8.  pL  62.  *?  feeffmenli 
tilUjis^''  41.     Et  adjournatur. 

Harrifon  againft  Huckfley,  Wymcr,  and  Others*  Caie  w, 

Hilary  Term^  12.  Jac:  i.  Roil        . 

CCIRE  FACIAS  againft  them  as  manucaptors  for  fFiiUani  Huci- To ifdrtfutui 4 

fi^Jy  who  was  condemned  in  debt  and  in  execution ;  and  brought  brought  by  an 
a  writ  of  error,  wherein  the  defendants  were  manucaptors,  that  he  ■**"'*"*^"*^'^ 
Ihould  profecute  the  writ  of  error  with  effeft  {a) ;  and  if  the  judg-  ^^^^^^^ 
mentwere  affirmed,  that  they  fhould  fatisfy  the  debt,  if  the  faid  judgment  ob- 
fFilliam  Huckftcy  did  not.  "  uined  by  the 

The  judgment  being  affirmed,  and  fclre  facias  brought  againft  ["JJ^^^f^/f^ 
the  manucaptors,  they  pleaded  a  rclcafc  made  to  the  principal,  and  Armed  j  Arcleafc 
bail  of  all  debts,  judgments,  and  executions  betwixt  and  after  the  m«<i«  tcf /Ai 
firft  judgment,  and  the  writ  of  error  brought,  and  bail  entered,  and^'^''"^''***' 
before  affirmance  of  the  judgment:  and,  Whether  that  were  a  barK'^*'*  ^^^ 
in  this  fuit?  was  demurred.  '^S::^ 

It  was  objefted,  that  the  principal  being  bailed,  he  can  never  be  l**^"^^  ^^^  ^'^^ 

in  execution  again  for  that  debt;  fo  the  rclcafe  to  him  cannot  bcj^f^";",^  *".** 

good  :  and  to  the  bail  it  cannot  f^  good  ;  for  before  the  judgment  ftrmancc,  may 

affirmed,  there  is  not  any  caufe  of  adlion  againft  them :  and  there-  be  pleaded  in 

fore  it  was  compared  to  Hoe  v.  MarJJyaU  <.  Co.  70.  where  a  releafe*'"/®**^/"''* 

to  one  who  was  bail  in  the  king's  bench  before  the  judgment  was-^"*'" 

jKljudged  void ;  for  then  at  the  time  of  releafe  there  was  not  any  poft^^V.ilo! 

juft  caufe  of  aftion,  nor  v;as  there  any  duty  due  by  the  bail,  until  5  1      ' 

the  principal  was  condemned,  and  made  dcfeult  of  payment. — But  in  aV  *\\^. 

that  cafe  the  opinion  of  the  Court  was  againft  the  plaintiff;  forthcs.C.  i.Roil. 

principal  party,   notwithftanding  he  be  out  of  prifon,  yet  may  '^cp.  13. 386. 

well  fatisfy  the  condemnation,  and  the  furety  is  not  liable  to  fatisfy,  ^•^;  ^^^'^•^S*- 

but  in  his  default  of  payment;  and  therefore  a  releafe  to  him  is^o*  *'  ^""*' 

good  enough  :  as  alfo  the  cafe  is,  it  is  a  good  releafe  to  the  bail ;  a?  Roll.  Abr. 

for  the  fum  which  they  arc  to  fatisfy  is  certain  by  the  firft  judg-  404.  4g3. 

ment,  and  therefore  not  like  to  Hqc\  Cafe ;  ;ind  forafmuch  as  thcv  "****•  *^- 

-^10.  Co.  5i» 

(«)  See  3.  Jac,  i.  9,  S,    i  j.  Car.  »•  c.  a.     yi^^u  17.  Car.  2.  c.  8« 

CRO.  JAC«  P  d  ar# 
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HARitoif      j^g  1^2^,]^  xo  fatisfy  it,  the  relcafc  to  them  is  good.   Whcrcfprc,  8cc» 

Otki  Rc.           (^j  In  S.C.  Moor,  8.51.  ie  ii  fatd,  that  it  ptronvlng  that  it  wat  dearly  the  f»pinion 

was  rffclvfd  to  be  a  good  bar,  bfcaufc  the  of  the  whole  CatrtT  thai  the  pU^mM 

dfh  anJ  dit*y  lemain,  notwlthftandlng  the  ^ow/,  the  matter  never  wa%  moved  again.— 

wvit  of  error  bioilght ;  and  therefore  that  !t  And  S.  C.  1.  Roll.  Rep.  3S6.  tn  t  Coobt 

did  not  icfemble  the  cafe  of  a  hare  f»fihiiity»  were  of  the  fame  optnion  y  but  a^tmruaint, 
•-7S.C.  %•  But(t«  £31.  it  is  fj:d,  that  thepnrly 

CAit  Ti.  Auftcn  agairtji  Richard  Monk  andSaniuel  Chew. 

Eafltr  Term^  14.  Jac,  l.  Roll  544. 
Ball  in  error  QCIRE  FACIAS  upon  a  rccogniaancc  of  four  hundred  pounds^ 
cannot  (Urren-O  ^^c  condition  whereof  was,  Whereas  the  plaintiff  had  rccor 
Ind^fchTrge "^  ^^'"^^  againll  Thomas'  Brown  in  debt  two  hundred  pounds,  and 
themfelvri  1  fur  eight  poundb*  fourteen  (hillings  for  cofts ;  and  the  fa^id  Thomat 
they  are  bound  £roxvn  had  thereupon  brought  a  writ  of  error,  tliat  if  he  profc- 
10  pa/the  debt.  Qutcd  it  with  effcft  (tf),  or  if  it  were  affirmed,  and  tliat  the  rcca* 
Ante, 401.  nufec  paid  the  condemnation  with  the  cofts  which  fhouid  be  ad- 
i.RoU.Rrp.39a.  judged  for  the  delay  of  execution,  that  then,  &c.  - 

J,  Buift^Vit.        'The  defendant  pleaded,  that  fuch  a  day  after  the  recognizance 
3.  Mod.  S7.      the  faid  Thomas  Brown^  before  the  judgment  affirmed,   rendered 
B*rne3,  S8,        himfclf  to  the  Marjhalfea  to  be  chargeable  for  the  execution,  and  to! 
i.Rtc.Ab.ii2.  jjf^harffe  his  furcties  ;  and  there  yet  remains.  _ 
Mneiii,  and  11  q.  ^  '•  ^ 

Ld  Rayin.1097.     It  was  thereupon  demurred:  and,  without  ar^ment,  ad  judged 
^  177. 11534      fortlie  plaintiff,  that  it  is  not  any  plea;  for  this  manucaption  is 
tsi*  s''.  ^'^*  ^^^  ^^  render  his  body,  but  to  pay  tlic  debt  adjudged,  which  is 
i.Tir.R^.€i4  grounded  upon  the  ftatute  of  3.  jac,  i.  c.  8.   that  for  the  avoid-., 
ing  delays  in  executions,  the  party  who  fueth  a  writ  of  error  ii^ 
debt  Ihall  pay  the  debt,  or  find  furcties^  to  pay  the  debt ;  other- 
wife  theie  (hall  not  be  any  ftay  6f  execution:  whqrcfore  it  is  not 
itufficient  to  render  the  bo<ly,  out  he  ought  to  pay  the  debt,  or  \\\i 
fureties  for  biaif  and  not  to  let  him  to  bail,  and  to  render  himfelf 
\y'hen  he  will. 

(«)  Sec  3.  Jac,  !•  c.  8.     13.  C4r.  2.  c.  i.  and  x6.  A  17.  Car,  s.  c.S. 


Trinity 


Trinity  Term,  *^^ 

14*  Jac*  I.     In  the  King*s  Bench* 
Sir  Edwaid  Coke,  Knf.  Chief  Jujlice. 

Sir  John  Croke,  Knt.  "j 

Sir  John  Doderidge,  Knt.  \  Jujlices. 

Sir  Robert  Houghton,  Knt.         J    . 

Sir  Francis  Bacon,  Knt.  Attorney  General. 

Sir  Henry  Yelverton,  Knt.  Solicitor  General. 

Frofel  againft  Welfli.  Cau  i, 

Hilary  term,   X'^.Jac.  1.  RelJ  2^^. 

EJECTMENT,  for  lands  in  Manfil,  of  a  leafc  by  Henry  tier-  Afurrender,  to 
ring.     Upou  not  guilty  pleaded  a  fpccial  verdift  was  found,  ^hc nfc  of  ano- 
that  the  land  in  qucftion  was  copyhold  land,  parcel  of  the  how  to  tl^w^ 
manor  oi ManfeU  dcmifablc  in  fee;  that  the  cuftom  of  the  manor  nana  m^a'^V/" 
is,  that  a  copyholder  in  fee  niay  furrender  out  of  court  into  the  prefcm«d  at  the 
hands  of  two  other  copyholders  of  the  faid  manor  to  the  ufc  of  n«x^  court, 
anotlier  in  fee,  which  ought  to  be  prefented  at  the  next  court  for  [^n"*^  Jk  i^^ 
that  manor,  othervvifc  it  Ihall  be  void  ;  that  Thomas  Herrinrf  fa-  fore  u*is  held ; 
tlier  of  the  Icflbr,  whofc  heir  he  is,  was  copyholder  in  fee  of  that  but  nothing paf. 
land„  and  furrendered  out  of  court  into  the  hands  of  H.  B,  and  fcth  umil  it  bt 
fV.  J.  two  copyholders  of  the  manor,  to  the  ufc  oi  Robert  IVhit-  V^J^^^^^  »  an<i 
iington  in  fee ;  that  the  faid  Robert  fVhittinzton  entered,  and  paid  the  d^^d^elSom 
rent  to  the  lord ;  tjiat  the  faid  Thomas  iJerringj  who  furrendered,  admittance,  riic 
died;  and  that  the  faid  //.  B.  and  //^.  J.  who  took  the  furrender,  ertate defccnd* 
arc  dead,  and  that  rto  court  was  held  there  during  that  time  ;  that  ***.'^**  ^^'^  "<>*• 
the  leffor,  being  heir  to  him  who  made  the  furrender,  entered,  and  I]^c^*rd"h«^ac. 
Jet  to  the  plaintiff;  and  the  defendant,  by  the  command  of  the  faid  ceptcd  rem  from 
Robert  IVhittington^  to  whofe  ufc  the  furrender  was  made,  ouftcdth^^j/Jiryf «*«/#» 
him  ;  ctjifuper  to  tarn  matcriam^  isfc.  Ante,  loo. 

Upon  this  vcrdift,  after  argument  at  the  bar,  \Lt.  the  Court  i«RoU.Ab.  501. 
delivered  their  opinion,  that  the  plaintiff  (hou Id  rec'over;  for  they  ^^n  Codb  \6% 
held,  that  by  the  furrender  into  the  hands  of  two  tenants,  nothing  co.  Lit.  6a. 
paiTed until  it  was  prefented  in  court,  and  that  in  the  interim  the  S.c.  Bridg.^^. 
intcrefl  remained  to  him  who  made  the  furrender,  which  intcrcfl  Cro,  Eiu.  349. 
dcfcendcd  to  the  heir,  who  is  lelTor  to  the  plaintiff,  and  that  he  ^^r^^^*  a^3» 
well  might  enter  and  make  that  leafe  (being  but  for  a  year)  without  5'  c.  V^BuiiL 
the  lord's  licence,  or  without  (hewing  any  fpecial  cuftom  :  and  a'x6. 11*9.  »37, 
the  acceptance  of  the  rent  by  the  hands  of  ceJlNy  que  ufe  gives  not  3.  i-«v.  %i%. 
any  interell  to  him,*  until  this  furrender  be  prefented  iii  coun ;  for  3^5* 
the  cuftom  is  ftrift,  which  ought  to  be  obferved.     But  they  held,  ch^caf '^I* 
that  it  was  not  of  necellity,  that  the  parties  who  took  the  furrender  ».  sid.  6i7'' 
fhould  prefent  it :  and  although  they  be  dead,  and  the  party  who  Stile,  145. 
made  it  is  dead,  yet  (as  the  cuftom  is  found)  if  it  be  prefented  by  Cilbwt'i  Ten. 
any  other  copyholder  \vhen  the  next  court  is   held,  it  is  well  *5^' *79' *^»« 
enough  ;  and  he  may  thereupon  be  well  admitted.  Fide  4.  C9^2q.h.  iiTor.Rep.illl 
Bunting* s  Cafe  fo  refolved,  whereby  it  appears  where  cejiny  ^e  uff  ' 
fhall  hz  made  to  procure  a  court  to  be  held  for  his  own  advantage: 
WHEREFORE,  forafmuch  as  that  no  court  hath  been  here  held,  the 
intcreft  remains  in  tlie  heir»and  his  Icafe  is  good.     4nd  thereupon 
adjudged  for  the  plaintiff. 

D  d  z  Rice. 


40t  Eafter  Term,  14.  Jac,  i.    In  B.  R. 

Harisoic      are  Hablc  to  fatisfy  it,  the  relcafc  to  them  is  good.    Whcrcfprc,  &C.. 

Otmirs.  («^  Tn  S.C.  Moor,  S52.  it  1%  faki,  that  it  p?rcetving  that  it  wat  clearly  the  opinion 

^as  refelvrd  to  be  a  good  bar,  bccaufe  the  of  the  whole  Covit  that  the  pits  w«r 

debt  and  duty  remain,  notwlthdanding  the  go^^  the  matter  never  wa%  moved  again.-— 

writ  of  error  brotfght ;  and  tberefure  that  it  And  S.  G.  1.  RoU.  Rep.  3S6.  tn  1  Co  u a  t 

did  not  refemble  the  cafe  of  a  bare  p»ffihHity.  were  of  the  fame  opinion  y  but  a^mrnatitt, 
— I-S.C.2.  Bu!(!.i3i.itisfj;d,that  tliepany 

Cam  XX.  Auften  agairtji  Richard  Monk  andSaniuel  Chew. 

Eafttr  Ter/Ht  14.  Jae,  I.     Roll  544. 

Bail  in  error  qCIRE  FACIAS  iipon  a  rccogniaancc  of  four  hundred  pounds.  -^ 
cjnnoifumn-  O  the  condition  whereof  was,  Whereas  the  plaintiff  had  rccor- 
fn'dUfch^rTe 'of  ^^^^^  againft  1  homas^  Brown  in  debt  two  hundred  pounds,  and 
thcmfeivwj  f„r  eight  poundb*  fourteen  fhillings  for  cofts ;  and  the  faid  Thomas 
tbey  are  bound  Brown  had  thereupon  brought  a  writ  of  error,  tliat  if  he  profe- 
CO  pay  the  debt,  ^utcd  it  with  effeft  (n),  or  if  it  were  affirmed,  and  tliat  the  reca- 
Ante,4ox.  nufec  paid  the  condemnation  with  the  coils  which  fhould  be  ad- 
i.RoU.Rq>. 592.  judged  for  the  delay  of  execution,  that  then,  &c.  ^ 

3.  Buift.  191.        The  defendant  pleaded,  that  fuch  a  day  after  the  recognizance 
3.  Mod.  S7.      the  faid  Thomas  Brown^  before  the  judgment  affirmed,    rendered 
Barnes,  «8,        himfclf  to  the  Marjhalfea  to  be  chargeable  for  the  execution,  and  tol 
i^'jSS'iu!dii8  *'i'^^*''g^  I^'s  furctics  ;  and  there  yet  remains.  _ 
LdRaym.1097;     It  was  thereupon  demurred :  and,  without  ar^ment,  adjudge^ 
?»77»  "53-      for  tlie  plaintiiF,  that  it  is  not  any  plea ;  for  thvs  manucaption  i^ 
tsT.  877.  ^'^  ^^^  ^^  render  his  body,  but  to  pay  tlie  debt  adjudged,  which  is 
i.Tcr.Rfp.6«4  grounded  upon  the  ftatutc  of  3.  jac.  i,  c.  8.   that  for  the  avoids 
ing  delays  in  execution^,  the  party  who  fueth  a  writ  of  error  ii^ 
debt  Ihail  pay  the  debt,  or  find  fureties^  to  pay  the  debt ;  other- 
wife  tlieie  (hall  not  be  any  ftay  6f  execution :  wherefore  it  is  not 
ifufficient  to  render  the  body,  out  he  ought  to  pay  the  debt,  or  his 
fureties  for  him;  and  not  to  let  him  to  bail,  and  to  render  himfelf 
when  he  will. 

(«}  Sec  3.  Jac,  f,  c.  8.     13.  C4r.  z.  c.  2.  and  16.  U  17.  Car.  s.  c.8. 


Trinity 


Trinity  Term,  *^^ 

14*  Jac,  I.     In  the  King*s  Bench* 
Sir  Edward  Coke,  Knt.  Chief  Jujiice. 

Sir  John  Croke,  Knt.  ] 

jS/>  John  Doderidge,  Knf.  >  J^i/^i^^s. 

Sir  Robert  Houghton,  Knt.         J    . 

Sir  Francis  Bacon,  Knt.  Attorney  General. 

Sir  Henry  Yelverton,  Knt.  Solicitor  General. 

Frofel  againft  Welfli.  Cau  i. 

Hilary rerm^  I'^^Jac,  I.  Roll^i^. 

EJECTMENT,  for  lands  in  Mmiftl^  of  a  Icafe  by  Henry  tier^  Afurrcnder,  to 
riag.     Upon  not  guilty  pleaded  a  fpccial  verdift  was  found,  ^hcufe  of  ano- 
that  the  land  in  qucftion  was  copyhold  land,  parcel  of  the  ^^l^l^^^^' 
manor  oi Manfely  dcmifablc  in  fee;  that  the  cuftom  of  the  ma;ior  nana  ai^^be" 
is,  that  a  copyholder  in  fee  may  furrcnder  out  of  court  into  the  prefemcd  at  the 
hands  of  two  other  copyholders  of  the  faid  manor  to  the  ufc  of  n«t  court, 
another  in  fee,  whidi  ought  to  be  prcfented  at  the  next  court  for  ^'l^"*^  ^- ? ^"^ 
that  manor,  othervvifc  it  Ihall  be  void  ;  that  Thomas  Herrin^^  fa-  fore  u*is  held*- 
tlier  of  the  Icflbr,  whofc  heir  he  is,  was  copyholder  in  fee  ot  that  but  nothing paf. 
land,,  and  furrendere'd  out  of  court  into  the  hands  of  //.  B.  and  fcth  until  it  bt 
fV.  y.  two  copyholders  of  the  manor,  to  the  ufc  of  Robert  IVhit-  P*^«^««fe^  »  »"<* 
Ungton  in  fee ;  that  the  faid  Robert  fVhitt'mzton  entered,  and  paid  the  dcl^e  dil[iSfom 
rent  to  the  lord ;  that  the  faid  Thomas  nerring^  who  furrcndercd,  admittance,  t<»c 
died ;  and  that  the  faid  //.  B.  and  IV,  J.  who  took  the  furrcnder,  ertatc  defccnd* 
arc  dead,  and  that  rto  court  was  held  there  during  that  time  ;  that  ***.***•  ^^»^  "o** 
the  leflbr,  being  heir  to  him  who  made  the  furrcnder,  entered,  and  ^Jl^^J^h?^, 
Jet  to  the  plaintiff;  and  the  defendant,  by  the  command  of  the  faid  ccptcdrciM*frwi 
Robert  IVhittingiony  to  whofc  ufe  the  furrcnder  was  nude,  ouftcd  th«<j/?iryfir*«/#, 
him  :  etji  fuper  tctam  matcriam^  isfc.  Ant«,  too. 

Upon  this  vcrdift,  after  argument  at  the  bar,  \Lt.  the  Court  i.RolLAb.  50*. 
delivered  their  opinion,  that  the  plaintiff  thou  Id  recover;  for  they  l^^'  q  ju 
held,  that  by  the  furrcnder  into  the  hands  of  two  tenants,  nothing  Co.  Lit!  6a!    * 
palTcd until  it  was  prcfented  in  court,  and  that  in  the  interim  the  s.c.  Bridg.49. 
intcrefl  remained  to  him  who  made  the  furrcnder,  which  intcrcflCro,EUj.  349. 
dcfcendcd  to  the  heir,  who  is  lelFor  to  the  plaintiff,  and  that  he  ^"^  ^^'"*  *^5- 
well  might  enter  and  jnakc  that  leafe  (being  but  for  a  year)  without  l[  c.  V^Buift 
the  lord's  licence,  or  without  (hewing  any  fpccial  cuftom  :  and  z'tsitt^.  %ij\ 
the  acceptance  of  the  rent  by  the  hands  of  ceJiMy  que  ufe  gives  not  3.  l-cv.  »3». 
any  interell  to  him,'  until  this  furrcnder  be  prcfented  iri  coun ;  for  385« 
the  cuftom  is  ftrift,  which  ought  to  be  obferved.     But  they  held,  ch^Sf  *^'* 
that  it  was  not  of  neccllity,  that  the  parties  who  took  the  furrcnder  ».  sid.  6i'7'' 
fhould  prefent  it :  and  although  they  be  dead,  and  the  party  who  Stile,  146. 
made  it  is  dead,  yet  (as  the  cuftom  is  found)  if  it  be  prcfented  by  Gilbert's  Ten. 
any  other  copyholder  when  the  next  court  is   held,  it  is  well  *5^'  *79'  *'*• 
enough  ;  and  he  may  thereupon  be  well  admitted.  Fide  4,  G9.29.bu  iiTor.Rfp.lsll 
Buniin^^s  Cafe  fo  rcfolvcd,  whereby  it  appears  where  ceftuy  ^e  uff        ' 
fhall  bz  made  to  procure  a  court  to  be  held  for  his  own  advantage: 
wH£R£Fo&£,  forafmuch  as  that  no  court  hath  been  here  held,  the 
intcreft  remains  in  tlie  heir»and  his  l<afe  is  good*     And  thercupou 
Wjudged  for  tlie  plaintiff. 

V  d  z  Rice. 


402  Eafter  Term,  14.  Jac.  i.    In  B.  R. 

Harxsoi*      are  Hablc  to  fatisfy  it,  the  releafe  to  them  is  good.    Whcrcfprc,  &c»  . 

Otherc.  (a)  In  S.C.  Moor,  S.52.  it  i|fak!,  that  it  p^rctiving  that  it  wat  dearly  the  opinion 

was  refolvfd  to  be  a  good  bar,  becaufe  the  ofTRs  wholc  Covit  that  the  pltd  w«i 

deht  and  duty  remain,  notwith (landing  the  go^^  the  matter  never  wan  toovtd  again.—" 

vrcit  of  error  biotfght ;  and  therefore  that  tt  And  S.  G.  1.  RoU.  Rep.  386.  the  Court 

did  not  rcfemble  the  cafe  of  a  bare  poffi^iity,  were  of  the  fame  opinion  y  but  a^ournati^, 
-^S,C.2.BaIft.23i.itisfdid,that  thepnny 

Cask  ri.  Auftcn  agaiffjf  Richard  Monk  and  Saniuel  Chew. 

Eafiir  Term,  14.  Jac.  I.     Ro/I  544. 

Bail  in  error  QCIRE  FACIAS  upon  a  rccognizance  of  four  hundred  pounds.  ^ 
cannot  furren.  O  the  condition  whereof  was,  Whereas  the  plaintiff  had  recor- 
?n'd\fch^rge^  ^^^^^  againft  Ihomas^  Brown  in  debt  two  hundred  pounds,  and 
themfelvfss  for  ?ig^^  poundjJ  fourteen  fhillings  for  cofts ;  and  the  fa,id  Thomas 
they  an  bour.d  Brown  had  thereupon  brought  a  writ  of  error,  that  if  he  profe- 
to  pay  the  debt,  puted  it  with  efFeft  (/?),  or  if  it  were  affirmed,  and  tliat  the  reco.- 
Ante, 401.  nufec  paid  the  condemnation  with  the  cofts  which  fhould  be  ad- 
i.RoU.Rep.392.  judged  for  the  delay  of  execution,  that  then,  &c.  ^ 

3.  Bulft.  191.        The  defendant  pleaded,  that  fuch  a  day  after  the  recognizance 
3.  Mod.  Sy.      the  faid  Thomas  Brown^  before  tlie  judgment  affirmed,   rendered 
Barnes,  88,        himfirlf  to  the  Mar/halfea  to  be  chargeable  for  the  execution,  and  tol 
iViwIlv  andri  *'i''^^*''g^  ^^^  furcties  ;  and  there  yet  remains.  _ 
LdRayin,io97;     It  was  thereupon  demurred  I  and,  without  ar^ment,  adjudge^ 
Vi>^^\>      fortlie  plaintiff,  that  it  is  not  any  plea;  forth^  manucaption  ia 
^8*  877.  ^'^  ^^^  ^^  render  his  body,  hut  to  pay  tlte  debt  adjudged,  which  is 
i.Ter.Rfp.614  grounded  upon  the  ftatutc  of  3.  Jac,  i.  c.  8.   that  for  the  avoid- 
'  ing  delays  in  execution^,  the  party  who  fucth  a  writ  of  error  ii^ 
debt  fhall  pay  the  debt,  or  find  fureties^  to  pay  the  debt ;  other- 
wife  theie  (hall  not  be  any  flav  ^f  execution:  wherefore  it  is  not 
Sufficient  to  render  the  body,  out  he  ought  to  pay  the  debt,  or  his 
fureties  for  hiaif  and  not  to  let  him  to  bail,  and  to  render  himfelf- 
x^hcn  he  will, 

[fi)  See  3,  Ji(c,  f,  c.  8.     ij.  C4r.  2.  c.'z.  and  16.  ft  17.  Car.  %,  c.8« 


Trinity 


Trinity  Term,  *^^ 

14*  Jac*  I.     In  the  King*s  Bench* 
Sir  Edwaid  Coke,  Knt.  Chief  Jujlicf. 

Sir  John  Croke,  Knt.  1 

Sir  John  Doderidge,  Knt.  \  Jtijlices. 

Sir  Robert  Houghton,  Knt.         J    . 

Sir  Francis  Bacon,  Knt.  Attorney  General. 

Sir  Henry  Yelverton,  Knt.  Solicitor  Generals 

Frofel  againft  Welfti.  Cah  i. 

Hilary  term,  t^.  Jac.  1.  Rc/J  9$^. 

EJECTMENT,  for  lands  in  Ma}ifil,  of  a  leafe  by  Henry  tier-  Afurrender,  to 
ring.     Upon  not  guilty  pleaded  a  fpecial  verdi^  was  found,  «^»f«  ©^  aw- 
that  the  land  in  qucftion  was  copyhold  land,  parcel  of  the  holdtcfit^wr 
manor  oi Manfd^  demifablc  in  fee ;  that  the  cuftom  of  the  ma;ior  nana  may  be" 
is,  that  a  copyholder  in  fee  may  furrender  out  of  court  uito  the  prefemcd  at  the 
hands  of  two  other  copyliolders  of  the  faid  manor  to  the  ufc  of  n«t  court, 
another  in  fee,  which  ought  to  be  prefcnted  at  the  next  court  for  l!!^"*^^  J^?!^^'' 
that  manor,  othervvifc  it  Ihall  be  void  ;  that  Thomas  Herrings  fa-  fore  Uh^hdd*; 
tlier  of  the  Icflbr,  whofe  heir  he  is,  was  copyholder  in  fee  of  that  but  nothing paf. 
land^^and  furrendere'd  out  of  court  into  the  hands  of  H.  B.  and  fcth  «"«»!  it  bt 
fV.  J.  two  copyholders  of  the  manor,  to  the  ufe  of  Robert  IVhit-  V.^^^T"^ '  *"** 
Ungion  in  fee ;  that  the  faid  Robert  fVhittinrton  entered,  and  paid  the  delJd"eJ^om 
rent  to  the  lord  ;  that  the  faid  Thomas  Herrings  who  furrcndcrcd,  admittance,  ri»c 
died;  and  that  the  faid  //.  B,  and  fV.  J,  who  took  the  furrender,  eftatc defccnd* 
are  dead,  and  that  rto  court  was  held  there  during  that  time  ;  that  ***.***•  ^^*^  "^t- 
the  leflbr,  being  heir  to  him  who  made  the  furrender,  entered,  and  JJ^c^^J^h^^ac- 
Jet  to  the  plaintiff;  and  the  defendant,  by  the  command  of  the  laid  ceptcd  rem  from 
Robert  IVhittingtoHy  to  whofe  ufe  the  furrender  was  nude,  ouftcd  th«<j/?iryf««/#^ 
him  :  ctjifuper  totam  matcriam^  iffc.  Antt,  loo. 

Upon  this  vcrdift,  after  argument  at  the  bar,  \l^.  the  Court  1-Roll.Ab.504, 
delivered  their  opinion,  that  the  plaintiff  (hou Id  recover;  for  they  J^p  Codb   68 
held,  that  by  the  furrender  into  the  hands  of  two  tenants,  nothing  co.  Lit.  61!    * 
palTed  until  it  was  prefented  in  court,  and  that  in  the  interim  the  S.c.  Bridg.49. 
intereft  remained  to  him  who  made  the  furrender,  which  intcrcfl  Cro,  EUi.  349. 
dcfcendcd  to  the  heir,  who  is  lelTor  to  the  plaintiff,  and  that  he  ^^1^^^'  »*3- 
well  might  enter  and  make  that  leafe  (being  but  for  a  year)  without  J'  c.  V^Bufil. 
the  lord's  licence,  or  without  (hewing  any  fpecial  cuftom  :  and  1*16. 119,  437, 
the  accepts^nce  of  the  rent  by  the  hands  of  ce/iny  que  ufe  gives  not  3.  l-«v.  aj*. 
any  interell  to  him,'  until  this  furrender  be  prefented  in  coun ;  for  ^^S* 
the  cuftom  is  ftrift,  which  ought  to  be  obferved.     But  they  held,  ch^Sf  ^^I* 
that  it  was  not  of  necellity,  that  the  parties  who  took  the  furrender  ».  sid.  6i7'' 
fhould  prefent  it :  and  although  they  be  dead,  and  the  party  who  Stile,  146. 
made  it  is  dead,  yet  (as  the  cuftom  is  found)  if  it  be  prefented  by  Cilbert'i  Ten. 
any  other  copyholder  \yhen  the  next  court  is   held,  it  is  well  *5^*  *79*  *^*' 
enough  ;  and  he  may  thereupon  be  well  admitted.  Fide  ^,  G9.29.bu  iiTa!.Rf p. llll 
Buttiin^^s  Cafe  fo  refolved,  whereby  it  appears  where  ceftuy  ^e  ufe 
fhall  b:  madfe  to  procure  a  court  to  be  held  for  his  own  advantage: 
WHEREFORE,  forafmuch  as  that  no  court  hath  been  here  held,  the 
intereft  remains  in  tlie  heir»and  his  l^afe  is  good.     4nd  thereupon 
-adjudged  for  the  plaintiff. 

D  d  Z  Rice. 


40«  Eafter  Term,  14.  Jac.  i.    In  B,  R. 

Hakisow      areHablc  to  fatisfy  it,  the  releafc  to  them  is  good.   Whcrcfpre,  &c- . 

Otk£  Rt,           (a)  In  S.  C.  Moor,  &51.  it  19  ftkJ,  that  it  p*rot;tving  that  it  wat  clearly  the  opinion 

was  rffdvfd  to  be  a  good  bar,  becaufe  the  of  tre  whole  Covit  that  the  pUa  %fms 

Jttf  and  duty  remain,  notwlth (landing  the  good^  the  matter  never  was  moired  again.— 

writ  of  error  bioOghr ;  and  cbcrefore  that  tt  And  S.  G.  i.  Roll.  Rep.  386.  tn  b  Co  u  a  t 

did  not  rcfemble  the  cafe  of  a  harepofihiiity.  were  of  the  fame  opioiofi  y  but  a^ournAtyr^ 
-7S.C.2.  Bul(>.  131.  itisfa:d,  chat  theparsy 

Case  it.  Auftcn  againfi  Richard  Monk  and  Saniuel  Chew. 

£a/!tr  Term,  14.  Jac,  1.     Ro/I  544. 

Bail  in  error  QCIRE  FACIAS  upon  a  recognlaancc  of  four  hundred  pounds.  ^ 
cannot  furren-  O  the  condition  whereof  was,  Whereas  the  plaintiiF  had  recor 
?n  *fch^V"e 'of^  ^^^^^  againft  Ihomas*  Brown  in  debt  two  hundred  pounds,  and 
thcmfclvrs  I  for  fight  pound^  fourteen  {hillings  for  cofts ;  and  the  faid  Thomas 
they  are  bottr.d  Brown  had  thereupon  brought  a  writ  of  error,  that  if  he  profc- 
10  pay  the  debt,  ^^tcd  it  with  cfFeft  {a)^  or  if  it  were  affirmed,  and  tliat  the  reca- 
Ante,4ox.  nu fee  paid  the  condemnation  with  the  cofts  which  fhould  be  ad- 
i.R.oU.Rep.392.  judged  for  the  delay  of  execution,  that  then,  &c.  ^ 

3.  Buift.  191.  The  defendant  pleaded,  that  fuch  a  day  after  the  recognizance 
3.  Mod.  87.  the  faid  Thomas  Brown^  before  the  judgment  affirmed,  rendered 
Barnes,  «8.  himfclf  to  the  Marjhalfea  to  be  chargeable  for  the  execution,  and  to. 
i.Bac.Ab.2ij.  jjfcharge  his  furcties  ;  and  there  yet  remains.  _ 

Ld  Raym.1097;     It  was  thereupon  demurred :  and,  without  argument,  adjudge^ 
?«77*"55-       for  the  plaintiff,  that  it  is  not  any  pick;  for  this  manucaption  i^ 
^g*"J*^' ^'^' not  to  render  his  body,  but  to  pay  tWdebt  adjudged,  which  is 
i.Tcr.Rfp.614  grounded  upon  the  ftatutc  of  3.  jac,  i.  c.  8.   that  for  the  avoid- 
'  ing  delays  in  executions,  the  party  who  fueth  a  writ  of  error  ii^ 
debt  ftiall  pay  the  debt,  or  find  furetiesv  to  pay  the  debt ;  other- 
wife  theie  fhall  not  be  any  ftay  6f  execution:  whqrefore  it  is  not 
fufficient  to  render  the  body,  out  he  ought  to  pay  the  debt,  or  his 
fureties  for  btm;  and  not  to  let  him  to  bail,  and  to  render  himfeif 
^'hen  he  will. 

(ff)  See  3,  Jac,  i,  e.  8.     i^-  C4r.  2.  c.'z.  and  16.  &  17.  Car.  1.  c.8. 


Trinity 


Trinity  Term,  *^^ 

14*  Jac.  !•     In  the  King's  Bench. 
Sir  Edward  Coke,  Knt.  Chief  Jujlice. 

Sir  John  Croke,  Knt.  T 

Sir  John  Doderidge,  Knt.  \  jHflices. 

Sir  Robert  Houghton,  Knt.         J    . 
Sir  Francis  Bacon,  Knf.  Attorney  General. 

Sir  Henry  Yelverton,  Knt.  Solicitor  General. 

■  ■  ■  — ^..^^1— 

Frofel  Qgainft  Welfli.  Cah  i. 

Hilary  Term^  X'^,  Jac.  I.  Re//S^^. 

EJECTMENT,  for  lands  in  MmtptU  of  a  leafc  by  Henry  tier-  Afurrender,  to 
ring.     Upon  not  guilty  pleaded  a  fpccial  vcrdift  was  found,  '**  ^^^  ®'  *"^ 
that  the  land  in  qucftion  was  copyhold  land,  parcel  of  the  {J^J icfnw^^" 
manor  oi  Man/el^  dcmifablc  in  fee;  that  the  cuftom  of  the  ma;ior  nanw  mayV*" 
is,  that  a  copyholder  in  fee  may  furrender  out  of  court  into  the  prefcmed  at  the 
hands  of  two  other  copyholders  of  the  faid  manor  to  the  ufc  of  n«t  court, 
another  in  fee,  which  ought  to  be  prcfented  at  the  next  court  for  ^'^^"'^  ^!!?  J^'' 
that  manor,  othcrwife  it  Ihall  be  void  5  that  Thomas  Herri/iFf  fa-  foreU*is  held- 
tlier  of  the  Icflbr,  whofc  heir  he  is,  was  copyholder  in  fee  ot  that  but  nothing  par- 
land„  and  furrendered  out  of  court  into  the  hands  of  H.  B.  and  ''««»»  umil  ic  b« 
fV.  7.  two  copyholders  of  the  manor,  to  the  ufc  of  Robert  IVhlt"  pr«?<««'«^  i  an4 
Ungton  in  fee;  that  the  faid  Robert  ffTjtttlnzton  entered,  and  paid  the  delwdreSor* 
rent  to  the  lord  ;  that  tlie  faid  Thomas  Herrings  who  furrendered,  admittance,  tijc 
died;  and  that  the  faid  //.  B.  and  fV.  J.  who  took  the  furrender,  ertatc dcfctnd* 
are  dead,  and  that  Ao  court  w^s  held  there  during  that  time  ;  that  ^.*^*»  ****7  "o** 
the  leflbr,  being  heir  to  him  who  made  the  furrender,  entered,  and  ^e^^j^hw^g^. 
Jet  to  the  plaintiff;  and  the  defendant,  by  the  command  of  the  faid  ccptedrctitfrom 
Robert  IVhittlttgton^  to  whofc  ufe  the  furrender  was  made,  oxx^cAxhecffluy^iuuJu 
him  :  etjifuper  tctam  matcriamy  isfc.  Antt,  joo. 

Upon  this  vcrdift,  after  argument  at  the  bar,  >vll^the  Court  '•RoU-Ab.  5o», 
delivered  their  opinion,  that  the  plaintiff  Ihou Id  recover;  for  they  5®^- 
held,  that  by  the  furrender  into  the  hands  of  two  tenants,  nothing  Co/u J*.  5^)    ' 
pafTed  until  it  was  prefented  in  court,  and  that  in  the  interim  the  s.C.  Bridgr.Vy. 
tnterefl  remained  to  him  who  made  the  furrender,  which  intercft  CrcEUi.  J49. 
dcfcendcd  to  the  heir,  who  is  lelTor  to  the  plaintiff,  and  that  he  ^'^  ^*^' **5' 
well  might  enter  and  make  that  leafe  (being  but  for  a  year)  without  l[  q  \  *B*uift 
the  lord's  licence,  or  without  (hewing  any  fpecial  cuflom  :  and  a'16. 219. 137! 
the  acceptance  of  the  rent  by  the  hands  of  cejiuy  que  ufe  gives  not  3.  l-«v.  ajik 
any  interell  to  him,'  until  this  furrender  be  prefented  iii  couft ;  for  385' 
the  cullom  is  drift,  which  ought  to  be  obferved.     But  they  held,  ch^Sf  !^'* 
that  it  was  not  of  neccllity,  that  the  parties  who  took  the  furrender  ».  sid*6i7'' 
fhould  prefent  it :  and  although  they  be  dead,  and  the  party  who  Stile,  146. 
made  it  is  dead,  yet  (as  the  cuuom  is  found)  if  it  be  prefented  by  CUbert'i  Ten. 
any  other  copynolder  when  the  next  court  is   held,  it  is  well  *5j;  *79'  ***• 
enough  ;  and  he  may  thereupon  be  well  admitted.  Fide  4,  Co, 2().h^  liTor.R«p.l8i! 
Bunting  s  Cafe  fo  refolvcd,  whereby  it  appears  where  ceftuy  que  ufi  '     ' 
(hall  hi  made  to  procure  a  court  to  be  held  for  his  own  advantage: 
WHEREFORE,  forafmuch  as  that  no  court  hath  been  here  held,  the 
inrereft  remains  in  tlie  heir^and  his  Icafe  is  good.     t^xA  thereupou 
aclj udged  for  the  plaintiff. 

D  d  ^  Ric9. 


40«  Eafter  Term,  14.  Jac.  i.    In  B.  R. 

HAKisoif      areHablc  to  fatisfy  it,  the  relcafc  to  them  is  good.    Whcrcfpre,  &c- 

Otkirs.  (a)  In  S.  C.  Moor,  8.52.  it  19  fakl,  that  it  p?roeiving  that  it  wat  clearly  the  opinion 

mas  refelvfd  to  be  a  good  bar,  becaufe  the  of  the  whole  Covet  chat  the  pled  wms 

dehf  and  duty  remain/ nocwlthflanding  the  g^od^  the  matter  never  was  moired  again.— 

writ  of  error  biOtfghr ;  and  tbcrefore  that  tt  And  S.  G.  i.  Roll.  Rep.  386.  tm  b  Co  u  a  t 

did  not  rcfemble  the  cafe  of  a  hare  p»ffihiJity»  were  of  the  fame  opinion  y  but  a^mrnatttr^ 
-rS.C.2.  Bul(>.  132.  itisfa:d,  that  tlwpariy 

Case  11.  Auftcn  agairtjl  Richard  Monk  and  Samuel  Chew. 

EaflirTcrm^  14.  Jar.  1.  Roll  ^^ 
Bail  in  error  QCIRE  FACIAS  upon  a  fccognizance  of  four  hundred  pounds.  ^ 
*^""hl^"-^"'i  ^^^^9^^J^io^  whereof  was,  Whereas  the  plaintiff  had  recor 
fn'd^h^rTe 'S  ^^^^^  againft  Ihomas'  Brown  in  debt  two  hundred  pounds,  and 
themfeivrs  1  for  eight  pound^  fourteen  {hillings  for  cofts ;  and  the  faid  Thoma$ 
they  are  bound  Brown  had  thereupon  brought  a  writ  of  error,  that  if  he  profc- 
to  pay  the  debt,  ^^tcd  it  with  cffeft  {a)^  or  if  it  were  affirmed,  and  tliat  the  reca- 
Ante,40i.  nu fee  paid  the  condemnation  with  the  cofts  which  ftiould  be  ad- 
i.R.oU.Rep.392.  judged  for  the  delay  of  execution,  that  tlicn,  &c.  ^ 

3.  Buift.  191.        The  defendant  pleaded,  that  fuch  a  day  after  the  recognizance 
3.  Mod.  Sy.      the  faid  Thomas  Brown^  before  the  judgment  affirmed,    rendered 
Barnes,  88.        himfclf  to  thc  Mavjhalfea  to  be  chargeable  for  the  execution,  and  to! 
I'liirtiS  JpdiiS  ^ifc^*^^gc  l^>s  furcties  ;  and  there  yet  remains.  ^ 
LdRaym.io9y.     It  was  thereupon  demurred :  and,  without  argument,  adjudge^ 
?i77*>2$>       fortlie  plaintiff,  that  it  is  not  any  plea;  for  this  manucaption  i« 
ySi*  877.  ^'^  ^^^  ^^  render  his  body,  but  to  pay  t^  debt  adjudged,  which  is. 
s.Ter.Rfp.6s4  grounded  upon  the  ftatutc  of  3.  jac.  i.  c.  8.   that  for  the  avoid-. 
■  ing  delays  in  executions,  the  party  who  fueth  a  writ  of  error  ii^ 
debt  ftiall  pay  thc  debt,  or  find  furetiesv  to  pay  thc  debt ;  other- 
wife  there  (hall  not  be  any  ftav  6f  execution:  wherefore  it  is  not 
Sufficient  to  render  the  body,  out  he  ought  to  pay  the  debt,  or  his 
fureties  for  him*  and  not  to  let  him  to  bail,  and  to  render  himfeif 
when  he  will. 

(«)  See  3.  Jjtc.  i«  e.  8.     i^*  C4r.  2.  c.'z.  and  16.  &  17.  Car.  1.  c.8. 


Trinity 


Trinity  Term,  *^^ 

14.  Jac.  I.     In  the  King's  Bench. 

Sir  Edwaid  Coke,  Knt.  Chief  Jujice. 

Sir  John  Croke,  Knf.  "j 

Sir  John  Doderidge,  Knf.  [  Jtiftice^* 

Sir  Robert  Houghton,  Knt,         J    . 

Sir  Francis  Bacon,  Knt.  Attorney  General. 
Sir  Henry  Yelverton,  Knt,  Solicitor  General, 

Frofel  againft  Welfli.  Cmi  i, 

Hilary  tfrm,  XT,,  Jac.  I.  Re// S^^^ 

EJECTMENT,  for  lands  in  Manfi/,  of  a  leafc  by  Henry  Her-  Afurrender,  to 
rittfr.     Upon  not  guilty  pleaded  a  fpccial  verdift  was  found,  '** ^^^  ®'  *"<>- 
that  the  land  in  qucftion  was  copyhold  land,  parcel  of  the  htw  w  t^^lJ 
manor  oi  Manfe/^  dcmifablc  in  fee;  that  the  cuftom  of  the  majior  nanw^ro^^bl*" 
is,  that  a  copyholder  in  fee  may  furrender  out  of  court  into  the  prdcmcd  at  the 
hands  of  two  other  copyholders  of  the  faid  manor  to  the  ufc  of  n«t  couit, 
another  in  fee,  which  ought  to  be  prefcnted  at  the  next  court  for  ^^©"Sh  the  twa 
that  manor,  othcrwifc  it  Ihall  be  void  ;  that  Thomas  Herr'mf^  fa-  fore TisheW*; 
tlier  of  the  leflbr,  whofc  heir  he  is,  was  copyholder  in  fee  o?  that  but  nothing paf. 
land^and  furrendered  out  of  court  into  the  hands  of  H.  B.  and  fcth  until  ic  b« 
W.  7.  two  copyholders  of  the  manor,  to  the  ufc  of  Robert  JVljit^  ^l^^f^ '  *"^ 
angton  in  fee ;  that  the  faid  Robert  fPTfittinzton  entered,  and  paid  the  dcloe  die  iSfom 
rent  to  the  lord  5  that  the  faid  Thomas  tierring^  who  furrendered,  admittance,  ri»c 
died  i  and  that  the  faid  H.  B.  and  fV,  J,  who  took  the  furrender,  crtatc  dcfcend* 
arc  dead,  and  that  rto  court  w?is  held  there  during  that  time  ;  that  *°.*^"  *^^^  "°** 
the  leflbr,  being  heir  to  him  who  made  the  furrender,  entered,  and  J^e^^J*h«^3c. 
Jet  to  the  plaintiff;  and  the  defendant,  by  the  command  of  the  laid  ccpted  rem  from 
Robert  IVhittlngton^  to  whofe  ufe  the  furrender  was  made,  oxx^cAxhoctfluy^memJu 
him  :  etjifuper  tctam  maieriam,  isfc.  Antt,  joo. 

Upon  this  verdift,  after  argument  at  the  bar,  \ll^the  Court  "•R0U.Ab.5o*. 
delivered  their  opinion,  that  the  plaintiff  Ihou Id  reclSver;  for  ^bcy  ^®^- 
held,  that  by  the  furrender  into  the  hands  of  two  tenants,  nothing  co.  Lit.  6a!    * 
palTcd until  it  was  prefented  in  court,  and  that  in  the  interim  the  S.C.  Bridg.^^. 
interefl  remained  to  him  who  made  the  furrender,  which  intcrcft  Cro,  EUi.  J49. 
dcfcendcd  to  the  heir,  who  is  lelTor  to  the  plaintiff,  and  that  he  ^'^^*^' ^'^J* 
well  might  enter  and  make  that  Icafe  (being  but  for  a  year)  w  ithout  j*  c.  t.^Buift 
the  lord's  licence,  or  without  (hewing  any  fpecial  cuftom  :  and  a'16. 219. 137! 
the  acceptance  of  the  rent  by  the  hands  of  ceJiNy  que  ufe  gives  not  3.  Lev.  aj*. 
any  interell  to  him,*  until  this  furrender  be  prefented  iii  coutt ;  for  335- 
the  cuftom  is  ftrift,  which  ought  to  be  obferved.     But  they  held,  ch^Sf  *^'* 
that  it  was  not  of  neceflitv,  that  the  parties  who  took  the  furrender  ».  sid.  6i7'' 
fhould  prefent  it :  and  although  they  be  dead,  and  the  party  who  Stile,  146. 
made  it  is  dead,  yet  (as  the  cuftom  is  found)  if  it  be  prefented  by  GUbert'i  Ten. 
any  other  copynoldcr  when  the  next  court  is   held,  it  is  well  *5^'  *^9'  ***• 
enough  ;  and  he  may  thereupon  be  well  admitted.  Fide /^,  G»«29.h.  iiTor.R«p.l8i! 
Buntings  Cafe  fo  refolvcd,  whereby  it  appears  where  ceftuy  que  ufi 
fhall  b^  made  to  procure  a  court  to  be  held  for  his  own  advantage: 
wHER£Fo&£,  forafmuch  as  that  no  court  hath  been  here  held,  the 
intcreft  remains  in  die  heir,  and  his  Icafc  is  good.     4^nd  thereupoa 
adFjudged  for  the  plaintiff. 

D  d  ^  Eic9. 


4C4  *  Trinity  Term,  14.  Jac.  i.    In  B.R. 

Cau  i.  Rice  a^ainjl  Regem. 

ThcTtAVEist  p^RROR  of  a  judgment  given  at  the  fcflions  of  the  peace  at 
rr^a'mifdr"*  /^Ww7^r,  upon  an  indiament  of  common  barratry,  where  the 
meinJor  tt*fhe  f^^^Y  was  ijidlftcdfor  a  common  barrator,  and  at  the  fame  feflions 
fetfions  may  be  arraigned  thereupon,  and  traverfcth  it:  and  z  venire  facias  w^ 
tried,  ana  fen-  awarded  immediately  to  try  it ;  and  he  was  convifted,  and  in- 
fence  paired  the  (lantly  fined  forty  pounds,  and  forthwith  committed  to  prifoa 
ihToKh*iiie*dc.  ^"^^^  ^^  fatisfied  it.  The  indi£kmcnt  and  proceedings  were  re- 
fenrf^nt  docs  not  niovcd  by  certiorari,  and  the  party  removed  by  habeas  corpus f  who 
confent.  Af.  would  have  difcharged  himfelf  by  exceptions  to  the  indidment. 
ti:r  judgment  gut  IT  WAS  REsoLvtD  that  he  could  not,  bccaufc  judgment  being 
mod*  but  b*'     S*^^"  thereupon,  he  cannot  difchargc  it,  unlefs  he  brings  a  writ  of 

writ  of  error.      ^^^OT. 

SeJviili  ».  inft.  Whereupon  he  brought  this  writ,  arid  aHigned  for  error,  That 
56?,  this  trial  and  awarding  a  venire  facias  the  fame  feflions  he  was  in- 

4.  Inft.  164.  dided  and  pleaded,  could  not  be  good  ;  for  it  ought  to  have  been 
^Ig'  ^*^'  ^^^'  made  returnable  at  the  nextfeffions,  and  not  to  be  made  returnable 
Jon«,  379.  ^'^^  "CX^  d^y-  ^^^  22.  Edw.  4.  **  Coroue,'*  44. — Sfd  non  allocatur ; 
I.  Sid'.  99.  334.  for  the  party  being  prefent  may  be  tried*  as  Well  thcfame  day  as  at 
tcMira,  ,  another  time ;  and  fo  is  the  common  experience :  and  they  con- 
t  Bac,  Ab.  194.  ceived,  that  prefently  after  conviftibn  they  may  impofe  a  fine,  and 

commit  to  prifon  until  tlie  fine  be  paid  ;  which  is  the  execution 

for  the  king. 

CAtr  J.       Bcrisford  agaiftfl  WoodrofF,  Executor  of  Will-  WoodrofT. 

Trinity  Term,   i^.Jaci.    Roll  ^02, 

An  ^pmfTfit  '  A  SSUMPSIT.  Whereas  the  teftator  promifed  the  plaintiff,  ia 
will  iit  4<ainft  ^  confidcration  he  would  marry  Jiis  coufin  at  his  requeft,'to 
TrlJ/lTJt^i  To.  S^^^  '^'"^  twenty  pounds  ;  and  alledgeth  in  faft,  that  onfuch  a  day 
Vfim\d4h'y°'  ^^9  married  the  tcftator's  faid  kiufwoman  i  yet  neither  the  teftator 
in>  relator.  \  nov  defendant,  although  he  had  ajfats^  had  paid,  &c.  After  vcrdi£l, 
P  ft.  417.  571,  upon  non  ajfumpjii  pleaded,  it  was  moved  that  the  a£lion  lay  not, 

o5z> 

g  ^,  «  ..  First,  Becaufe  it  is  not  alledged  that  he  married  her  at  the  tefta- 
Kt'.p.4',^.^  '  tor's  requcft. — Sed  non  allocatur  ,  for  he  alledging  that  he  married 
1.  Koii/Ab.  14.  li^Tj  it  is  intended  to  be  at  the  teftator's  requeft  (a). 

Cro.'cir.  1S6.'       Sfcondi.y,  Recaufc  this  ajfumpjitis  not  for  debt,  but  upon  a 

195.  colla'cral  promife,  and  therefore  this  aftion  lies  not  againft  anexe-. 

a.  Vent.  Ti.      cutor :  and  in  this  point  it  differs  fvom Pinchcon's  Cafcy  9.  Co.  86.  (i^), 

l:ii«^t  r  ^'    ^^^?^  ^"  executor  lliall  be  charged  u\2M^a[fumpftt  fof'debt ;  but  here, 

s'td^iJt\,i:om.  toeing  merely  collateral,  it  lies  not.     To  that  purpofe  two  prece- 

U»j;.  X42.        '  dents   were  cited  ;   the   one,    Herman  v-   Elliot^  n\    Hilary  Term^ 

7.  7*''*-  !•    Koll  230.  Duvfety    where  the  promife  was,    in  confi- 

deratiort   that    the  plaintiff   fhould    marry  his  daughter,    Elliot 

I»rnmif'ed  fixty  ]>ounds  and  ten   quarters  of  harlev   in  marriage 

with  her ;  and  for  non-payment  of  the   barley  the  adion   was 

brought  againft  the  executor,  alledging  that  he  married  and  gave 

notice.    The  defendant  pleaded  non  a(furrpfity  ar»d  judgment  n^ainfl: 

.him,  and  error  thereof  brought  \   and  becaufe  it  was  an  ajfumjjit 

{^•)  See  5.0.01*  Dig.  49.  (/»)  Ante,  1^4, 

collateral, 


Trinity  Term,  14-' J^c.  I.    In  B.  H.,  4^5 

collateral,  all  the  Jnftices  and  Barons  held  tl\at  tlic  aftion  Bivutokd 
lay  not,  as  Hoxnell,  clerk  of  the  errors,  certified,  but  no  jndg-  yfl^^'^yilft. 
ment  wa,?  entered.  The  other  precedent,  Sanders  'i).  S/lziit/Trinity  ^ 

Term^  13.  Jac,  X.  Rol/  g^2,  was  in  an  aJTumpJit  againfl  an  executor 
-on  a  promife  of  the  t'eflator,  that  the  planuifFfliould  have  as  much, 
if  he  would  marry  his  daughter,  as  any  of  his  children  had  at  th^ 
lime  of  his  death ;  and  avers  that  fuch  a  child  had  fo  much  :  and 
after  verdift,  upon  nbn  affumpfit^  judgment  was  given  for  the  plain- 
tiff, and  error  thereof  brought  in  the  exchequer-chamber,  but  nt> 
judgment  therein,  becaufe  the  party  died*.  And  Hilary  Terntf 
J,  Jac.  I.  Roll  791.  in  Brififley  v\  Taylor^  adjvidged  accordingly. 
Vide  14.  ^dw.  4.  pi.  6.  15.  Edw,  4.  pi  32.  17.  Edw,  4.'  pi-^^* 
45.  Edw.  3.  pU  24.  II.  Edw.  3.  "  Deht^'  822.  ^Jfije^  pL^O, 
Fitz,  Nat.  Br.  44.     56.  Edw.  3.  pL  120.    . 

Another  mattejc  was  moved  in  the  prindipai  cafe,  Becaufe  it  is  0"  «  promife  t* 
Hot  ailcdged  tlut  notice  was  given  to  the  teftator  or  defendant  of  J)7  **'l?th!?'^' 
this  marriage,  and  then  he  cannot -pay  it  at  the  matriagc-day  ;  and  "^{jlje,  n6tr<ie 
no  damages  ought  to  be  given  therefore; — But  this  point  was  6ver-  o*  Tb«  'marriagt 
rilled  by  reafon  of  a;prccedent  Ihewn  of  a  judgment  in  this  court,  i^  not  ncceffary. 


Trinity  Terniy  44.  Elitz.   Roll  238.   Hodges  v.  FVarley^  Upon  an  af-  Ante,  57; 

a  fum  at  the  marriage,  &c.  and  no  time  al- **^\. 
ledged ;  and  it  was  adjudged  for  the   plaintiff,  and  affirmed  in  a  ^' ^ 


fumpfit  to  ^zy  filch  a  fum  at  the  marriage,  . _ 

ledged ;  and  it  was  adjudged  for  the   plaintiff,  and  affirmed  in  a  ^'^^^'  ^^' 

writ  of  error. — Note,  In  the  principal  cafe  a  writ  of  error  was  Jro.  Car.  35. 

brought  upon  this  judgment^  and  the  judgment  was  affirmed.  5.  Com.  Dig. 

■       54- 

Symonds  ^l-ij/Vjy?  Burlow.  '  Cai^a. 

Trinity  Term,  1 3.  Jac.  I.  Roll  549. 
■TRESPASS  of  aflault,  battery,  and  wounding.     The  defendant  On  an 


The  venire  facias -wzs  awarded  de  vicineto  manerii  de  Stan/ted  Hall^^^'y,'^*"*^* 
in  IVindhamj  and  tried,  and  judgment  given,  «nd  error  for  that  ^*"^"g  .^ 
caufe  affignad.  ^.RAl.'Abr! 

And  it  was  held  to  be  no  error;  for  the  iffuc  being,  Whether  parcel  611. 
ofthe4nanor?thet/r«irr/tfr;^j  is  moft  properly  awarded  of  the  maiior  ^^^'  ^'•**  ^*®* 
which  hath  by  intendment  the  ^  beft  knowledge  thereof.     The  ^""'^*^'  ^*  ^* 
Year  Books,  6.  Hen.  7.  />/.  3.     11.   Hen.  7.  pL  22*  were  cited 
againft  this.     But  it  was  faid,  that  was  not  in  the  negative;  and 
where  trefpafs  is  alledged  to  be  in  the  manor,    upon  not  guilty 
pleaded,  the  venire  facias  fhall  be  de- vicineto  manerii :  fo  more  pro- 
perly here.     Wherefore  the  judgment  was  affirmed  by  the  opinion 
of  THREE  Justices,  abfente  Coke. 

THb  II.  Jac.  1.  e.  13.  gives  aid  after  The   4.  and   5.    Ann.   c;  13.  to  reniove 

vcrdid,  where  the  vifne  is  partly  wrong  5  the  inconvenience  of.  ch^lenginj  defcft,  oi 

that  it,  where  it  is  awarded  out  of  too  many  hundredbrs,  dire£^9  that  every  ^erirtfaoM 

or  too  few  places  in  the  county  nanned.  fliail  be   awarded   from   tht    bUy  of  the 

The  16.  and   17.   Car.  i.  c.  S.  goes  far-  county  in  which  the  af^ion  is  triable;  and 

thcr,  and  curts  the  dcfeft  wholly,  fo  thst  by  24;  Geo.  a.  c.  iR.  thefc  regulations  are 

the  caufe  was  tried  by  a  jury  of  the  proper  extended  to  a^ion^  on  ^enal  ftdtutes.-**. 

county,  without  any  regard  to  the  part  of  Har|r«ve*s  Notej  Co.  Lit.  115.  b. 
the  covniy  from  whence  the  jury  came. 

Dd  3  Michaelmas 


^  Michaelmas  Terrtl, 

14.  Jac.  I.     In  the  King's  Bencfr^ 
_     iJ/r -Henry  Montague,  Knt.  Chief  Jujlice. 
Sir  John  Croke,  Knt.  1 

^ir  John  Doderidge,  Knt.  \     JujliceU 

Sir  Robert  Houghton,  Knf.  j 

Sir  Henry  Yelverton,  Knt.  Attorney  General. 
Sir  Thomas  Coventry,  Knt.  Solicitor  GentraL 


PAtI    \* 


T^lkam  againjl  Wrigg. 

Trinity  T^m,  I4.  Jac.  I.     RoU  1 304. 


A  declaration  A   SSUMPSIT.    Whereas  the  defendant,  in  confaeration  that 

^^K^if'ln  /V    ^^^  plaintiff  would  piy  to  him  fuch  a  fum,  promifed  to 

a^prentle^i^l  ^^^^  1^^*  ^^^^  ^^  ^^  1^'^  apprcnttcc  for  fcvcn  years  in  fuch 

ceifariet,  moft  a  trade,   to  inftru£t  him  in  the  faid    trade,  and  find  him  meat, 

txprefly  fhew  drink,  and  apparel  durante  ttrmlno  prtvdi^o  ;  ahd  afligns  for  breach, 
chat  he  was  ap-  th^t  lic  did  not  find  him  meat,  drink,  and  apparel,  &c.  but  never  avers 

Ante'T?^  that  he  put  hiift  as  apprentice,  nor  tliat  the  other  accepted  him. 

Bum    at  After  turn  ajfumpfn  pleaded,  and  found  for  the  plaintiff,  this 

?!  R^Lj/ktV.  Matter  wa«  moved  in  arrcft  of  judgment,  that  the  declaration  was 

4^4,  not  g'ood. — Andfo  Jield  all  the  Court  ;  for  he  ought  to  Ihcw  that 

i.  Mod.  169.  he  was  his  apprentice,  or  othcrwife  he  is  not  to  imd  him  meat  and 

drink. 

A  verdift  wiU  And  although  it  was  allcdged,  that  it  fhall  be  intended,  foraf- 

iTot  cure  th«  much  as  the  breach  is  aligned  in  not  finding  meat  and  drink  WW- 

omiflion  of  an  •    •        1  *  1    ri            ^1    ^   t_*                        ^'              j 

tvermcnt  nc-  ranie  termino  apprenticiiy  which  Ihews  that  he  was  appreiUice,  and 

eefTiry  to  fup.  the  defendant  admitting  it  by  pleading  non  afjumpftt ;  yet  ai.l  the 
jiiortihcaaion,  CouRT  held,  that  in  regard  he  had  not  fumciently  in  titled  hi  miclf 
t.  Term  Rep.  to  the  aftion,  although  tlie  defendant  hatli  pleaded  non  affumpfit^ 
141.  and  it  is  found  a^ainll  him,  yet  the  plaintiff  ought  not  to  havft 

judgmcrtt.     Wherefore  it  was  adjudged  for  the  defendant. 

.    Lewis  againfi  Walter. 

7'rinify  Termt   14.  Jac.  I .  Roll  59. 

'fknder,  ki  ftv-  A  CTION  FOR  THESE  WORDS:  12.  BcomUr,  13.  Jac.  t. 
in^  "  that  y#A»  XI.  ic  j^^„  pi^rs  did  fay,  that  John  Lewis  {innuendo  tlie  plaintiff) 
u  rf^t'thtc ts'  "  ^'^  ^*y  ^*^^^  *^^^  '^  "^  P^"^^^  '^^  England-:'  ubi  revera  John  Fieri 
"  no  prince  in  ncver  fpakc  any  fuch  words,  but  that  they  were  malicipufty 
«  Eniiani^*  fpokcn ;  and  avers,  that  the  king  and  his  fon  (now  prince  CharUsy 
waiheidaaion*  ^r^rc  then  in  England. 

atcrred  that  After  vcrdift,  and  not  guilty  pleaded,  artd  found  for  the  plain- 

jtbit  Lnvis  ae-  tiff,  it  was  moved  in  arrcft  of  judgment,  that  thefc  Words  wcrcf 
vcr  did  fay  fo.   not  aftionable : 

First,  Becaufe  they  arc  but  the  report  of  the  fpecch  of  ^nothe^r, 

'  and  fxot  of  his  own  fpeech, 

^/Jr  Gardner         Skcondly,  Becaufc  he  doth  not  fhew  when  the  plaintiff  ufed 

V.  Aiwater,     f^^h  words  ;  for  it  may  be  in  the  time  when  the  prince  was  not  in 

Saycr,  a66.       England,  or  in  the  time  of  the  reign  of  queen  Elizabeth^  and  tlicn 

it  had  not  been  any  offence. 

Tfitrot.y,  That  the  words  themfelves  arc  not  aftionablc,  when- 
focver  fpokcn.  For 


Caii  i« 
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For  the  iiHl  point,  precedents  were  appointed  to  be  featched^      Liwif 
where,  from  the  report  of  the  fpeech  of  another  who  never  fpake       ^gainfi 
fuch  word,  an  adion  would  lie:  and  a  precedent  was  (hewn,    ^a*-^**« 
LaJy  Mori/on  v.  Carr  (a) ,  a6tion,  for  that  he  faid,  Arfcot  had  re- 
ported he  had  the  ufe  of  Iier  body,  ubi  revern  be  never  fpake  zx\f 
luch  words ;  it  was  adjudged  for  the  plaintiiF,  and  affirmed  in  a 
writ  of  error. 

The  Court  therefore  was  fatisfied  in  this  point,  that  the  re-  Po^-  530»$J'» 
port  of  the  fpeech  of  another  who  never  uled  fuch  words  is 
chargeable  ;  biat  for  the  otlier  points  they  would  advife  [b). 

{m)  Ante,  16s. 

\h)  U  was  iiio¥ed»sain  in  HtUryTttrti^  and  adjud^  {br  the  plaintiflf.    PoA.  2).i3« 

Memorandum.  Cah  3. 

T  JPON  the  i8th  November  mxhxsTtmi  SiR Henry  MoNTAcu£5,virifw<«ri/c#i» 
^   was  made  Chief  Juftice  of  the  king's  bench,  in  the  place  of  removed  from 
Sir  Edwarb  CoK£,  the  late  Chief  Juftice ;  who,  being  m  thcoffi'^  and 
king's  difplcafure,  was  removed  from  his  place  by  a  writ  from  the  'ij"^*^  ^x, 
king,  reciting,  that  whereas  he  had  appointed  him  by  writ  to  that  ^^^^g/**^    *"" 
place,  that  he  had  now  amoved  him,  and  appointed  him  to  de£ft 
from  the  further  executing  thereof.   And  now  this  day  Egerton>  ^^^'  ^^*  ^75- 
Lor  J  Chancellor  J  czmc  into  the  king's  bench,  and  Sir  Henry  Mon- 
tague, one  of  the  king's  ferjcants,    being  accompanied  with 
HvtTou^  ferjeantj  and  Francis  MooRE,^7Vtf«f,  came  to  the 
middle  of  the  bar,  and  then  the  lord  chancellor  delivered  to  him 
the  king's  pleafure  to  make  choice  of  him  to  that  place;  and  afcer 
Montagus,  ferjearUy  had  made  his  anfwer  (c),   and  returned 
thanks,  and  teftified  his  endeavour  for  the  well  executing  the  faid 
place,  h^  was  brought  intb  the  bar,  and  there  took  his  oath  ;  and 
after  the  writ  read,  the  lord  chancellor  delivered  it  to  him,  and  he 
was  placed  in  the  chief  juftice's  feat, 

(t)  See  the  cbapceUor's  fpeech,  and  Sir  itmry  Montague*!  anfvrehi  Moor,  8x6.  to  830* . 

Sir  John  Sydenham  againft  Man.  Ca«e  4; 

iiichaelmnsterm^  I  J.  Jac,  i.    Roll  ^^^. 

A  CTtON  ON  THE  CASE  for  thefc  words:  "  If  Sir  7*>&«  If  a  fpeeui  ver- 

•^*-  •*  Sydenham  might  have  his  will,  he  would,  kill  all  the  true  ^*^ ^^  ''*"• 

"  fubjefts  of  England,  artd  the  king  too;  and  he  is  a  maintaincr  j''^^^*';^* 

"  of  papiftry  and  rebellious  perfons/'  '  Mnralhn,  but 

The  defendant  pleaded,  that  he  fpake  other  words  ;  absque  ^"P«'a<^<*  'bat 

ncc,  that  he  fpake  thofe.  '^T"^  . 

■      ^  *^  fpokeh  Conjee* 

The  juf^  find,  that  he  fpAkfc  thfefe  ^¥ords,  "  I  think  in  my  con-  i«»raijy,  a» 
"  fcience,  if  Sir  J$bH  Sydenham,  fefn*'  and  found  all  the  other  "  ^/f"*  'Vp',, 
words  verbatim,  and  conclude,  Si  fuper  totam  materiam  he  fpake  the  •«  Ih^'pifS^,'/* 
vfords  forma  qua  the  plaintiff  declared,  they  find  for  the  plaintiff  to  riff  Qjaii  hlvi 
his  damage  of  one  hundred  and  fixty  marks ;  if  otherwifc,  for  the  jwdgmcnt. 
defendant.    Upon  this  verdidl  judgment  was  prayed  for  the  plain-  ^^'^^  55- 
tiff.  ^         Port.  476. 469. 

Montague,  Chief  Jujticey  Croke,  and  DooERibofe,  held,  that  S.  C.  1.  Roll, 
this  verdiA  is  found  for  the  plaintiff;  for  when  they  find  that  the  ^^P-  ♦*7- 

'  S.'C.Hcb.  I  So. 

I.  Roll.  Ab.  48.      i.RotL  Abr.  718.      Hob.  521    54.    i?ts      Cro.  Car.    130.   219.      j.  Vtnt.   «o. 
S.  Com.  Dij,  iS^,     1.  Sauoi,  30S.     ^.  Bac.  Abr.  309.     i.  Term  Rep.  jto,  ' 

£)  d  4  defendant 


4od  Niichaeimas  'term,  14.  jac.  i.     in  B.  Jl;  and  C.  W. 

Stdekbam    defendant  fpake  all  thofc  words  in  the  declaration,  and  tliefe  word« 

2^f*'^'       more,  "  I  think  in  my  confcience,  &c."  which  arc  not  words  of 

extenuation,  nor  alteration  of  the  fenfe  of  the  other  words,  but 

Sther  cnforfccth  them;  for  that  Ihews  that  he  thought  it,»  aftd 
ought  it  in  his  confcience,  which  is  a  corrupt  confcience  ;  znd 
the  words  by  themfelves,as  tlicy  arc  in  the  declaration , will  clearly 
maintain  an  a£tion,  and  the  addition  of  thefe  words  will  not  de- 
tract from  them,  but  enforce  them  :  and  there  »s  no  6aufe  to  fiay 
the  plaintiff's  judgment ;  for  although  he  declares  of  more  wor<» 
than  he  fpake,  yet  lije  dcclarii^g  truly  that  he  fpake  thofc  words, 
upon  tlie  evidence  it  appears  that  he  fpake  thofe  words  which  arc 
aAionable ;  and  the  words  added  diminifh  not,  nor  are  an  alteratiori 
of  the  fenfe  of  the -words  whereof  he  declares  i  wherefore,  although 
the  ifTue  be  fpecially  found,  yet  the  plaintiff  (halt  have  judgment  j 
^  in  Sir  John  Bridgets  Cafcy  Dyer  75. 

Houghton,  Jujlice^  doubted  thereof,  bccaufc  thcWerdift  findi 
Other  words  in  part  tUan  the  plaintiff  declares ;  byt  he  agreed,  that 
thofe  words  which  arc  &«>ded  do  riot  extenuate  thofe  in  the  decla- 
ration.; and  if  he  had  declared  of  them,  the  a£tion  clearly  had  Jain 
^  for  all  die  words  together ;  but  the  verdift  finding  tli^m  to  be 
'  fpoken  in  another  manner  than  he  declares,  although  they  are. 
not  fo  pofitive  as  they  are  in  the  declaration,  yet  they  are  variant 
from  the  words  in  the  declaration,  and  therefore,  although  it  bor 
found,  the  plaintiff  ought  not  to  have  judgment.-*— But  ail  the 
oTH£R  Justices  were  againft  him;  wherefore  it  was  adjudgedi 
for  tlie  plaintiff. 

'Noie^  In  Michaelmas  Term,  16.  ^ac,  i.  a  writ  of  error  was 
brought  upon  this  jiidgmehf,  and  the  matter  in  law  afligned  ioi 
error, 

First,  That  thefe  words  are  not  aftionable. 

Secondly,  That  the  words  found  by  the  vefdift  do  vary  froflj 
the  declaiation,  and  being  fpecially  traverfed,  it  is  found  tor  th* 
defendant. 

Crc^.  £ii2. 224.  And  Hob  All  T,  Chief  Jujike  of  the  common  pleas,  Winch, 
and  Denham,  were  of  that  opinion,  that  thefe  words  found  in  th« 
verdift  vary  from  the  declaration ;  for  although  they  be  flan* 
dcrous,  for  which  an  aftion  well  lies  if  he  had  declared  accord- 
ingly, vet  they  are  n(^t  here  fo  pofitively  fpoken  as  it  is  mentioned 
in  the  declaration. 
i.Roii.Ab.7iS.  But  Tanfield,  Ci^/V/5i7ro;/,  War^rton,  Bromley,  and 
Hob.  jSi.  HuTTON,  e  controy  that  the  Words  found  in  the  verdidl  are  the 
fame  words  in  fubflancc  as  they  ^re  in  the  declaration  ;  and  that 
**  I  fpake  as  I  th'mk.'^     Wherefore  the  jixigmcnt  was  aiffirmed. 


CAtt  5* 


Dymmock's  Gafe. 

In  the  Court  of  Wards. 


If  a  bargafnec  T  T  PON  an  office  after  the  death  of  Sir  Henry  Dymmociy  for  tltf: 
die  after  the  ^  manor  of  Pye  in  Otdington  in  the  county  of  If^arwick^  it  was. 
execution  of  thereby  found,  that  the  faid  manor,  by  indenture  the  13th  July^, 
JeMMtTen.  'S'  7^^'.  ^-  ^as  bargained  and  fold  to  «r  Henry  Dymmpek  and  his 
rblledwlthln  he  fix  months,  the  ellate  (hall  descend  to  hi»  hein.  Ante,  si.«— i.  ItolU  Ab.  6i7» 
a.  Inlt.  6;4.      Qwcn^  70.     Latch»  157.    Cro.  Car.  iso.    Shep.  Touch.  m|. 

beira 


Michacimas  'f  errti,  14.  jac.  i.    In  C.  W.  and  B,  R.  4^ 

iicirs  for  three  thpufand  -pounds ;  that  upon  the  4th  O^ober^  Dttmmocj:'* 
13  Jac.  I.  lie  died,  and  tliat  upon  the  30th  O^ober^  13.  Jac.  !•  ^^'*- 
tms  deed  was  enrolled ;  and  that  his  couiin  and  heir,  who  was  mar- 
ried to  Sir  fValter  Enrly  was  of  the  full  age  of  twenty-one  years  at 
the  time  of  his  death ;  and  that  the  maiior  is  hdd  by  lervice  of 
knighthood  in  capite.  The  qucftion  was.  Whether  bis  heir  (half 
fue  livery,  or  Ihall  be  in  quafi  by  defceiit,  and  not  merely  by  de-» 
fcetit,  and  in  nature  of  a  purchafpr  in  whom  the  lana  is  iirfl; 
refted  ?  And  it  was  referred  to  tK«  two  Judges  affiftants  to  the 
Court* 

Being  moved  before  Montague,  Chief  Jujllce^  Hobart,  Chief 
Jv/Hce  of  the  common  pleas,  and  Tanfield,  Chief  Baron^  they 
hfcld,  that  he  (hould  be  in  by  defcent,  and  ihould  lue  livery  ;  for* 
when  the  enrolment  comes,  and  there  is  no  aft  in  the  interim  done 
to  ftop  it,  the  eftate  veiled  in  the  anceftor  ab  initio  by  the  ufes  li- 
mited :  for  the  ftatute  27.  Hcri.  8.  <;.  16.  being,  **  that  nothing 
**  fhall  |)afs,  &c.  excepting  by  deed  enrolled,  &c."  wheri  the  ex- 
ception is  performed,  it  is  in  the  ancdlor  by  the  ftatute  of  ufes  j 
and  therefore  the  heir  being  with  in  age  ftiall  be  in  ward,  and  bcijig 
of  full  age  (hall  fue  livery.  And  it  Is  not  like  to  BilUnghani's  Cafc^ 
that  a  bargainee,  before  enrolment,  bargains  and  fells  to  another^ 
and  afterward  the  firft  deed  is  enrolled,  and  after  that  tlie  fecond 
deed  was  enrolled  alfo,  yet  nothing  pafled ;  fof  he  had  not  any 
eftate  in  him  at  the  time  of  the  bargain  to  give  to  a  ftrangcr.  So 
in  She/ley's  Cafcy  the  heir  was  in  quaji  by  defcent,  yet  he  wa^  not  in 
ward,  becaufe  the  ufe  never  veftcd  in  the  anceftor.  Vide  i.  C?.  59. a. 
Wood's  Cafe  cited  in  Shellefs  Cafe.  Wherefore  the  Juftices  here 
Would  advife,  and  did  not  give  any  refolution  tlicrein  {a). 

{m)  In  Eafitr  Term,  15.  Jac.  i.  it  was  heirefs,  fliould  fut  livery.  S.  C,  Hob.  x  j6. 
fefoWed  ut  jMpray  that  jIhm  Dymock^  the     S^  alfo  S.  C.Owen,  X49. 

Sir  Jjohn  Cutts  againji  Bennet.  Cas»  g. 

A  CTION  brought  by  an  adminiftrator/or  debt  refer\'ed  upon  Uttcnofadm?- 
■^*-  a  leafe  for  years  by  the  inteftate,  and  for  rent  arrear  in  his  "'^*'^a»>on  murt 
lime  the  aftion  was  Brought;  and  he  Ihews  how  admixiiftra- "jf  ^'^'*'^"'-^"*' 
tion  was  committed  by  the  archbifhop^  but  he  doth  not  fay,  quUlJt'J'''''''^^'^' 
profert  hie  in  curid  iitetas  admlnflratioms.  The  defendant  pleaded,  An'^e,  299. 
iiid  the  iffuc  was  foiind  for  the  plaiiuiff.  Port.  41a.  556. 

It  was  now  moved  iii  aneft  of  judgment,,  that  the  not  (hewing  Hob.  38.233. 
of  tlie  letters  of  adminiftration .  was  matter  of  fubftance  which  3- BuUh  223. 
made  tlie  declaration  vicious,   and  not  aided  by  the  ftatutcs  of-^"®*  }^'^'  55'- 
li.Eliz.  c.  14.    or  32.  Hem  8.  c.  30.    by  the   vcrdift ;    for  that    ^"^    *'  "*'* 
enables  the  plaintiff  to  his^aftion,  and  the  omillion  thereof  takes 
from  the  defendant  the  advantage  which  he  might  have  by  de- 
manding oyer  thereof.   And  although  it  were  alledgcd,  that  the  de- 
fendant might  plead  fion  debet^  and  pafs  over  the  aJ\antage  by  de- 
manding oyer  thereof,  and  he  could  not  have  oyer  of  tliem  in  ano- 
ther Term,  and  therefore  it  is  not  fo  material  how  as  if  the  de- 
fendant had  demurred : 

Yet  THE  Court  refolved,  that  it  was  a  matter  of  fubftance  wliich 
ought  to  be  fliewn  by  the  plaintiff  to  enable  himfelf  to  his  a:Hon, 
and  the  defendant   (hall  have  ddvr,nra'4c   thereof  at  any  time ; 

w  lie  re  fore 


4J*  Michaelmas  Term,  14.  jdcs  i:   In  B.  R. 


Sir JohjjCutts  wherefore  it  was  adjudged  for  the  defendant.    Vide  28.  Hen:  61 
_•?*'"/      fL  ji.    16.  Ediif.  4.  //.  8.    ai.  i/ir».  6.  //.  23.  PAw^/.  52, 

By  i6.  and  17.  Cac.  a*  c.  ^.  Kbr  ^er-  - A»r  tbit  omtfiioo  even  beftfre  vtrdiA,  iin* 

6\€t  DO  jttdginenr  fti«}l  be  Aayed  or  re-  kfs  it  be  fliewn  for  eati(^  ol  cJlc^urrer. 

verfed  for  tbis  omiflionj  and  bjr  4..  and  i.  Sauod.  40a.     i;  Sid,  249*      l^ut*  301. 

5.  Ann.  c.  i6»  no  exception  iluli  be  uken  1.  Vent.  sxa«     i.  Hlod.'  9; 

tM  7.  Dodor  Hackwell  and  his  Wife  againft  Eufiihan. 

Hilary  Term,  13.  Jac.  I.    Roll  1258. 

Tic  perfonai  A  CCOUNT,  by  the  faid  doftor  and  his  wrfe  as  executrix  o£ 

fepreftrntartim  ♦*•  JoHN  Eyres,  merchant,  againft  the  defendant,  to  render  to 

of  a  dtrceafed  them  rcafonabic  account  froifi  the  time  that  he  was  baili£F  of  the 
|J|?^J'^';j;"J„  faid  John  Eyres,  pro  ei  quid ^le  defendant  fuit  bailie  to  the  faid 

of  account  JoHN  Eyres,  ex  quacunque  caufaet  contraRu  ad  communem  utilitatem 

•gaitifi  one  of  of  the  faid  John  Eyres  and  of  the  defendant,  and  of  one  IViUiam 

hiifunrWing  Palatn^  from  the  ift  ofO^ober^  3  Jacobin  to  the  20th  of  May,  next 

dMi'^in'^him  fo^'owiog,  de  quibufdam  mercbandixis  of  the  faid  'John  Eyres ^  of  tlie 

Mgco^al^bai-  third  part  of  thirty-eight  tun  of  wine,  &c.  which  mcrcliandize  the 

liff  to  render  faid  John  Eyres  theinteftate,  the  defendant,  and  fVilliam  Palam^  in 

Accoant  of  ^  the  hfe  of  the  faid  John  Eyres^  had  and  occupied  in  common  ad 

AaretSTh^**  cp»i»i»«fm  Utilitatem  eorum  ;    ac  eadem  pro  temtore  trttdifl*  to  the 

wtnnerlti'J  hands  of  the  def(^ndant,  by  the  aflcnt  of  the  laid  John  Eyres  and 

Itock  in  trade.  fVilliam  Patantj  to  merchandize  for  their  common  profit,  fuerunt 

C   LiL  commiffa^'^Thc  defendant  pleaded  n^unquesfon  bailit ;   and  being 

i8i.      '^*'  found  againft  him,  it  was  now  moved  in  arreft  of  judgment, 

F.  N.  B.  117.    Dyer.  21.  b.     3.  Ktb.  79S.     3.  Lev,  i88.  tSS.    Ld  Ray.  340. 

First,  Becaufe  he  declares  againft  him,  and  d^itiands  account 
4!  c'^Tbi.  *  **  ^^*  ^*^^y  generally,  which  is  intended  as  a  general  baily  \ 
299.  '  '  whereas  he  ihews  afterward  for  caufe,  that  he  was  his  bailv  ex 
2.  Term  Rep.  quacunque  caufa  et  conira^u  ad  communem  utilitatem  of  him  and  the 
•**• '  defendant  and  ffi/liam  Palam ;  fo  the  account  is  betwixt  mer- 

chants and  tenants  in  common  (a),  which  is  a  fpecial  accoimt, 
and  he  ought  not  to  have  demanded  it  in  general.  Fide  Lib.  Entr. 
foL  18. tf/  19.   Tp.Ed'w.  I.  **  Account  "  127. — Sed  non  allocatur. 

A  Second  Exception,  Becaufe  he  demands  an  account  of  a 
third  part  of  fuch  goods,  where  he  alone  ought  not  to  demand 
the  account,  but  he  ought  to  join  the  others  with  him  ;  and  if  he 
ihould  have  it  fole,  yet  he  ought  to  demand  rhc  account  for  the 
i.Lqoo.  tz9.  entire,  fo  as  there  might  be  deduflion  out  of  the  gain  and  lofs  of 
the  entire,  and  not  to  demand  it  of  the  third  part.— 5a/  non  allo^ 
catur  ;  for  it  was  faid,  that  he  might  fue,  although  his  companion 
would  not  {a)  ;  and  it  may  be,  that  he  folely  committed  his  third 
part,  wherefore  he  only  might  demand  the  account.  Wherefore, 
without  argument,  it  was  adjudged  for  the  plaintiff. 

(«>  By  4.  Ann.  c.  16.  f.  27.  one  joint,  ceiving  more  than  his  (hafe  of  the  profitt, 
tenant  or  renint  in  common  may  have  ac  thcut^h  there  is  no  appoincraeDt  of  bifli  at 
Count  againlt  the  other  as  bailiff  for  re*     baiiitf. 


The 


Michaelmas  Term,  i^.  Jac.  i.    In  B;  R.  4^  * 

The  Bailiffs  and  Gorilrflonaity  of  IpfwicH  dgainft  Richard      Ca»x  8. 
Martin,  Affign^e  of  Robert  Denny,  and  Joan  Parker, 
Executrix  of  Will.  Parker, 

HilarjTetm,  Xl.Jac.  I.    Roll 

"TXEBT  for  thirty  pounds  in  ihc  del/ct  ct  dctinet ;  for  that  ff^illlam  If  on«  of  tw# 
^^  S.  was  feifcd  m  fee  of  fuch  iaadi  holJcn  in  foccage,  and  de-  ^^^  *^s^  ^t 
vifcd  them  to  his  wife  for  lite,  and  after  to  J^oben  Dehny  and  fpll-  |j^^|/^^ 
liam  Parker  for  twcnty-onc  years,  rendering  fixty  pounds  rent  by  thercnt'bccomc* 
the  year ;  and  after  to  Jufticc  Clinch  and  others  in  fee,  to  the  intent  doc,  an  aaioa 
they  fhould  give  it  to  the  bailiffs  and  commonalty  oi  Ipfufich  for  of  debt  in  th« 
certain  charitable  ufes;  and  dies:  the  faid  leflecs  afterward  enter;  ^'^^^  dgti'^u 
and  Robert  Denny  affigncd  his  intereft  to  Richard  Martin  ;  that  af-  JheafflJI^^ 
ttrwAvd  Jufiice  Clinch  and  the  other  devifccs  entered,  and  oufted  exccuirix  of  rtie 
tlie  leflees,  and  infeoffed  the  faid  bailiffs  and  commonalty ;  and  af*  dto^^kd  lefAe, 
terward  the  leflecs  re-entered  ;  and  upon  the  laft  day  of  jlu^uft^  ^  ***  ^**** 
I'i^Jac.  I.  fFilliam  Parker  made  his  wife  one  of  his  executnces,  ^^J'      -^ 
and  died  ;  and  for  rent  due  at  Michaelmas  following  this  aftion  was  poft.  ^^' 
brought:  and  upon  this  declaration  it  was  demurred.  Fro  nf  d 

The  principal  quellion  was,  Whether  debt  in*  the  debet  et  de-  *****"•  »**• 
ttrttt  {a)  lies  againft  the  executor  of  a  farmor  for  rent  due  after  the  ^^q^*  *''' 
death  of  the  tcftator,  he  having  taken  all  the  profits  except  for  otic  LXt.  Rep?  53, 
nionth?  -        a.  Lev.  131.' 

Croke,  Doderidge,  and  Houghton,  heldthatitdid  ;  for  that  Moor,*566,  ' 
the  rent  came  not  due  but  in  the  time  of  the  executrix ;  and  (he  Browni.  56. 
entering  is  cliargtable  as  for  her  own  aS,  and  her  proper  goods  '•  ^^^^-  *3' 
arc  liable  to  tlie  execution  for  this  debt,  efpecially  as  this  cafe  is  ;  ^J^'^^  *4  VI* 
forafmuch  as  for  the  one  Which  was  againft  the  aiTignecy  it  ought  i.  Mod? f 85?' 
to  be  in  the  debet  et  detlnety  fo  it  ought  to  be  againft  the  executrix  ;  *.  Mod.  175. 
and  the  leflbrs  fliall  not  be  inforced  to  fue  them  fevcrally,  but  they  *•  ^*<=*  ^b.  18. 
fliall  have  one  aftion  againft  both ;  for  the  aft  of  the  leflce  fhall  not  *  com  Di 
divide  the  aftion  of  the  leflbrs:  and  therefore  they  faid,  that  if !'com.Die.ioj.* 
leflce  for  years  will  aflign  all  his  term  in  part  of  the  land,  the  lelFor 
Ihall  have  a  joint  aftion  againft  the  leflce  and  aiTignce :  fo  if  two 
fcflces  make  partition,  the  leflbr  may  have  one  aftion  againft  thera. 
Wherefore  they  held  that  the  aftion  was  well  brought. 

A  Second  Objection  was,  Becaufe  the  plaintiffs  being  a  cor-  if  a  corpofa«»oB 
poration,  entitle  themfclves  by  feoffment,  and  do  not  fhew  livery  pl««d  a  fcoff- 
to  be  executed  by  letter  of  attorney  ;  for  they  may  not  take,  unlcfs  ^^>  »^  fliaiibt 
by  letter  of  attorney.— 5^^  non  allocatur ;  for  all  neceffary  circum-  i"!^"'*^a8'mad 
ftances  (hall  be  intended  to  be  executed,  as  well  as  in  a  feoffment  by  deed**"*  * 
pleaded  to  other  pcrfons.     Wherefore  it  was   adjudged  for  the  Port.  637. 

plaintiffs.  Cro.  CarJ*  170. 

Cro.  £li2.  815*    ri.  Com.  147.  b.     Co.  Lit.  303  b.     3.  Lev.  107.     1.  Saund.  305.    1,  Leon.  184. 
(«)  See  16.  U  17.  Car.  1.  c.  8. 


^-    .  'The 
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casi  V  The  King  againji  Hutchings.  ' 

Thtviitarmi  CCIRE  FACIAS,  iipoii  a  recogmiance  for  the  good  behaviour 
IS  material  in  an  ^  taken  in  the  crown-office.  The  breach  afligncd  was,  Becaufe 
affignmentof  a  jjg  aflaultcd  and  beat  one  upon  fuch  a  day,  and  he  doth  not  fay,  vt 
^^nhs^^or'  ^'  ^^^" '  '^^^  ^^^  ^^^^  caufe,  after  verdift,  the  exception  was  takeni 
gpodbebaviour.  and  judgment  ftaycd.     * 

PoA<^443.  526.  536  S.  C.  3.  Bum.  220.  1.  Roll.  Rep.  185.  '4,  Ibfl.  )8k.  s.  Ha^.  P.  C.  262^ 
263.     4*  Bac.  Ab.  414.  698^    TVemaiki,  6i5« 

Sir  John  Ciitts  ^^j/;//?  John  Behnet, 
^  *d  *^ift  ^"^  D^BT,  as  admiriiftr^tpr  of  Sir  John  Cutis  his  father,  for  rent  re- 
^^^t^\tZ's  fcrved  upon  a  leafe  for  years,  arrear  in  the  life  of  his  father: 

muft  be  pleaded  After  verdi&y  upon  iiTue  **  de  non  ditimt^*  pleaded,  it  was  moved 
with  a/r^frir.  that  the  declaration  was  not  good,  becaufe  he  doth  not  fay,  "  quid 
Ante,  299. 367.  *i  prrfeft  hie  in  curia  literas  adminiftrat*^ — And  becaufe  it  was  mat- 
**^'  ter  of  fubflance  to  entitle  him  to  the  a£lion,  and  not  of  form  only^ 

'Hob.'i8r^*  *  *^  "^^^  tlierefore  adjudged  for  the  defendant. 
Douglas,4,note(0' 5* 

But  now  by  16.  8r  17.  Car.  a..c.8«after  .c.  16.  (hall  any  exception  be  taken  before 
^rdi€l,  no  judgment  (hall  be  flayed  or  re-  Terdi£l>  on  this  ground,  unlefs  it  be  (hc«  ft 
vedtd  for  thlsomiifioa  j  nor  by  4.  <c  5 .  Ann.     for  cftii&  of  demurrer. 


Hilary 


Hilary  Term,  ♦'^ 

14..  Jac.  I.     In  the  King's  Bench, 
S(r  Henry  Montague,  Knt.  Chief  Jaftic(^ 

Sir  John  Croke,  Knil.  •  1 

Sir  John  Doderidge,  Kni.  >  Jujiice^ 

Sir  Robert  Houghton,  KnL  J 

&V  Henry  Yelverton,  Knf.' Attorney  QeneraL 

Sir  Thomas  Coventry,  Knt.  Solicitor  GeneraK 


T 


Lewis  agatnft  Walter.  Case  i. 

HIS  cafe  {a)  was  now  moved  again:  and  all  the  Justices,  Torcport/«y«^- 
except  Houghton,  held  clearly,  that  the  aftion  lies:  for  *"^ ««''^'««^J' 
being  alledged  that  he  fjpokc  them  on  purpofc  to  draw  him  i^ufed^anoSier 
in  queftion  for  his  life,  it  Iball  be  taken  in  the  word  fcnfe,  the  de-  of  doing  ih*c 
fendant  haying  pleaded  not  guilty,  and  beine  found  guilty  ;  and  if  which  it  a  ca- 
he  had  any  other  intention,  he  would  have  mewn  it  by  way  of  ex-  P»^J  offence,  is 
cufe ;  but  as  they  are  fpoken  they  touch  him  in  his  loyalty,  that  ^^■*'*^ 
he  fpake  in  derogation  of  the  prince  j  which  is  a  capital  offence,  if         ^  * 
it  had  been  true. 

And  to  the  Second  Objection,  that  he  doth  not  ftiew  when  in  flandcr,  hf 
be  fpake  them,  it  is  not  material:  for  the  party  alledges  that  he  way  of hcaHa/i 
never  fpake  them,  and  that  tlie  other  never  reported  them ;  where-  j?  '•  "^  "•^- 
fore  lie  cannot  fhew  any  time  of  the  fpeaking  of  that  which  never  »t^,?°  ^«?! 
was  Ipoken.     Whereupon  it  was  adjudged  for  the  plaintitf.  .  grfi  reported 

(a)  Vidt  ante,  406.  Ante,  406. 

Dr.  Hufley  and  his  Wife,  and  Others,  againft  Francis  More/  •  xa«  «. 

Trinity  Term,   \j^,Jac,i.  Roll      .  "' 

"pRROR  brought  of  a  judgment  given  againft  tliem  in  the  com-  in  a  profccuilon 
-■-'  mon  pleas,,  at  the  fuit  qi  Francis  More^  in  a  writ  of  ravish-  ajainft  huiband 

MENT  DE  card.  and  wife,  tfths 

-.-.  ,  T  •  .  .   •<•     *»i'fl>«nd  be  ac- 

Upon  argument  by  all  the  Justices  it  was  unanimoufly  quitted,  judg- 
agreed  (notwithftanding  divers  exceptions  alledged  in  ftay  of  the  "»«"«  *•"  not 
judgment  after   verdift,    and  divers    errors  afTigned),   that  that  ^j^**"^  ■8**"^ 
judgment  againft  huft)and  and  wife,  where  the  hufband  was  ac-  ****'*'*"• 
quitted,  ought  not  to  be  againft  zfeme  covert^  by  the  ftatute  of  /%?-  ^'  ^'  9-  ^o.  71. 
minjierxht  fccond,  cap.  35.  J^  C.  Hob,  93, 

CM.     S,  C.  1.  Roll.  445.    3,  Bulfl.  275. 

Secondly,  That  the  verdift  not  finding  the  age  of  the  heir  at  A  verdia  in 
the  time  of  the  ravifhment,  nor.  the  marriage,  nor  by  whom  he  was  **  raviftmfntof 
marrie<l,  nor  that  he  was  married  without  the  plaintiff's  afTent,  was  **«'f''*'*\ »»  ^^ 

.   the  heir,  and  the  fa^  of  marriage. 

Thirdly,  That  the  judgment  of  the  damages,  and  of.  the  value  in  «  raviflmm 
of  the  marriage,  was  not  good. .   Bu^fof  thefc  matters,  fee  the  cafe  "  mfwrd;^ 

more  at  large,  9.  Cq,   fo,  71.  judgmentof  da- 

mages and  valut 


4H  Hilary  Term,  14.  Jac  r.     In  B.  R. 

The  plrntiff,  It  was  alfo  moved,  that  neither  upon  the  return  of  the-originrf 
k*'**'  *Vj]*  writ  before  thclherifF,Hior  after  in  court,  Any  pledges  vrcrc  returned, 
wid^com^on  J^^  defendant  pleaded,  in  nullo  eft  erratum :  and  now  this  Term 
rtea»,muftfind  '^  w^s  argued  upon  the  exception  onlyfor  want  of  pledges  ;  and  the 
fltdgtu^frtft'  points  adjudged  not  meddled  with. — And,  after  arguments  at  the 
4mfj€i.  if  hebe  bar,  ALL  THE  JuDCES  feverally  delivered  their  opinions;  and  they 
b^"amtr^^*"  all  agreed,  that  at  the  common  law  it  was  clearly  error  ;  for  which 
bot*ifiheybe  the  judgment  Ihould  be  reverfed:  for,  for  the  king's  and  party's 
found  after  the  benefit,  the  plaintiff  ought  to  find  piledges,  that  if  hebe  nonfuited, 
writ  executed,  he  and  his  pledges  Ihall  be  amerced  ;  or  if  the  verdift  find  againft 
and  before  or  j^j^,  \^  ^^y  p^,.^^  jj^  ^35  ^q  ^^  amerced :  which  was  grounded  upoa 
rfufficientf'  ^^P^^^  reafon,  that  the  plaintiff  Ihould  not  trouble  the  king's  court. 
Ante,  3*9.  .  Or  the  party,  without  caufe;  and  if  he  did,  he  fliould  be  punilhed  : 
l»oft.  534.  and  thofe  pledges  ought  to  be  found  either  upon  the  purchafe  of 
Dyer,  %%%.  the  writ  in  chancery,  or  before  the  fherifF,  before  he  execute  die 
hun.  9s.  writ ;  for  otherwife  the  fherifF  is  not  bound  to  fcrve  the  writ,  but 
i.Lev.  X13,  j^j^y  rci^rn  that  the  plaintiff  had  not  found  pledges  ;  yet  he  may 
t.  Bum!%9.  ^^^^  ^^  ^^  ^^^  ^^'^'^  •  *"^  if  the  plaintiff  doth  find  pledges  at  any  time 
March.  46.  *  pendant  the  plea  in  court,  it  fhall  be  good  enough;  but  if  no 
Jones,  177.  pledges  be  found  pendant  the  plea,  and  judgment  is  given,  it  is  error, 
a.  Show.  i5y.  and  caufe  to  reverfe  the  judgment.  Vide  9.  Edw.  4.  pL  27. 
2ro;n63.      '-'•  i^"'-  \PJ'  9:   ^"- ^f  •  4-   i>/-  7-      2.  Hen.  7.   pi.  i.  and 

B.  R.  H.  315.    17-   -Pr^^  288.      8-  Co.  fo.  6l. 
I.  war.  226.    Strange,  S54.' 

'yheotnimcn  to  BuT  the  principal  queflion  was,  Whether  it  were  aided  by  the 
fniAthd^est.  ftatute  of  18.  EUz.  c.  14.  ?  By  the  body  of  the  faid  ftatute,  which 
Crtc^'*'"r*-  *'**^  defefts  in  returns,  defeats  of  form,  &c.  was  out  of  die  pro- 
•«  vijhmnt  de  vifo,  tli^tt  that  fliall  not  extend  to  writs  or  penal  laws. 
^gard  '*anw-  HouGHTON  held,  that  it  is  within  the  body  of  the  a&,  and  out 
bj^'i  $.**!'//»,  ^^  ''^^  provifo  :  for  penal  laws  are  intended  thofe  aft  ions  which  are 
c.  14.'  pqpular,  and  a  penalty  in  grofs  for  the  king,  or  for  the  party ;  but 

Buift.  178,  "^^  ^^  thofe  which  give  greater  damages,  as  aOions  of  wane,  ac- 
Hob.  lof.  *  tions  of  debt,  upon  the  iUtute  of  2.  Edu\  6.  c.  13.  for  they  are  out 
Cro.  Car.  91.  of  the  provifo,  and  within  the  aft  ;  as  it  hath  been  oftentimes  re- 
5"4.  folved ;  wherefore  he  conceived  it  was  not  error  after  verdift. 

J.  Sid.  ^^4,  MoN'T  aCue  and  Crofce  held,  that  it  is  not  aided  by  the  body  of 

fay.  5»-  the  a\^  ;  for  that  only  redrefles  defaults  in  form,  or  niif-returns,  or 

Pycr,  2S8.  iiifufficicnt  returns,  or  want  of  warrant  of  attorney,  or  wants  of- 
ori^MP.al  i  which  all  may  hap  in  negligence  of  not  filing,  or  in  the 
infufticiency  of.  the  clerk:  but  not  finding  of  pledges  is  merely  the 
aft  of  the  party,  which  is  not  aided,  although  it  be  within  the 
words 'in  the  body  of  the  aft,  yet  it  is  clearly  excepted  by  the  pro^ 
Vifo  ;  for  this  afti©n  is  founded  upon  a  penal  law,  which  ihtprovift 
excepts  clearly  out  of  the- aft ;  for  it  is  very  penal,  extending  to 
hr.nifhment  and  peipetml  riTiprifonment,  and  is  more  penal  tl^an 
any  forfeiture  of  any  Aim. 

DoDERiD  JE,  as  to  this  point,  agreed  with  them,  that  it  is  ex- 
cepted by  the  provifo :  but  he  he{d,  that  ftatutcs  which  give  only 
aJdition  of  damages,  are  not  to  be  accounted  penal  laws  within  this 
provifo  ;  as  tlie  cafe  of  wafte,  or  forcible  entry  upon  the  ftatute  of 
8.  Hen.  6.  c.  Q.  i  for  thofe  giv:  only  more  d2,mages  in  fatisfaftion, 
but  do  not  add  any  corporal  punifliment.  But  here  is  the  grcateft 
penalty  that  can  be,  except  tlie  lofs  of  life  or  member ;  and  therefore 

tilers 
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'thprc  be  three  kinds  of  penal  laws,  pofna  pecumarla^  pctna  corp^-  ^*Othwt*** 
ralis^  patna  exilii^  and  here  be  two  of  thcfc  penalties,— Wherefore       ^l^^fi 
THEY  THREEreiolved,  that  this  is  not  aided  py  the  ftatute  of  18.JS//2.       Mori« 
c.  14.  ia).   And  it  was  adjudged  for  this  caufe,  tjiat  the  firft  judg- 
inent  mould  be  rcverfed:  hut  for  the  principal  Qiatfi^r  there  was 
pot  any  argument  niade,  or  opinion  delivered. 

(«)  See  now  |6.  8c  17.  Car.  2.  c.  8.    4.  &  5.  Apiv  c.  x6.    |.  Lev,  3(1 «     a.  WUf* 

Machines  Cafe.  '      c^i  3. 

P  RROR  of  a  judgment  in  debt.  The  error  affigned  was,  Becaufe  The  piaiotar> 
^  the  judgment  is,  **  Ideo  conjidcratum  eft  quod  recuperet  forty  fllil-  confcar  mutt 
<*  lings  pro  mifts  et  cuftagiisy'  omitting  thefe  words,  ^*  ^*  ^ff^/'^  A^  m^^oPnoml 
•^  pfr  Curiam  ei  adjudicat.*' — ^And  it  \i'as  held  to  be  a  material  part  of  n^ldam^  in' 
|hc  judgment ;  for  being' by  confeiCon  or  default,  a  writ  of  inquiry  judgment  by 
pf  damages  (hall  be  awardei,  uulefs  the  party  conler^ts  to  t^e  fo  ^^»»^i* 
much  for  damages.    And  for  this  caule  it  was  rcverfed,  ^^^  i^7* 

lauh.  113^ 

Mylward  againfi  Watts.  Cask  4. 

TPRROR  of  a  judgment  in  the  com|non  pleas  in  an  ejeftment.  if  there  be  • 
'■--'  The  error  affigned  was,  Becaufe  that  in  the  firft  declaration  material  varf- 
he  declares  of  a  leafe  30.  December ^  10.  Jac:i.  habendum  ad  eodem  *"«••»  «hc^«- 
^/>  for  three  years,  and  the  ejeftment  was  the  30th  of  7^«««0^  ^ft deSaJari^ 
following;   and  in  the  fccond  declaration,  after  imparlance,  he  it  cannot  be 
declares  of  a  leafe  made  the  30th  of  January,  habendum  from  the  amended, 
jotb  of  December  before  for  three  years;  fo  he  hath  one  time  ^**» '^'S- 3* '* 
from  the  beginning  of  the  term,  and  the  end  of  the  term.  ^o(L^z,  337. 

i.RoU.  Ab. 

And  this  being  after  verdift,   it  was  moved  to  be  aided  by  the  '98-  »or* 
ftatute  of  18.  £//«.  c.  14.  for  it  (liall  be  intended  that  the  judg-  '*  ^"^^  ^*«' 
ment  was  given  upon  the  fecoud  declaration,  and  without  original.  doujI.  114, 

115. 

But  THE  Court  refolycd,  upon  conference  with  the  Protho-  uXermRci^ 
notaries,  that  the  firft  declaration  is  the  material  declaration  :  and  78»- 
this  Being  variant  from  the  latter  in  fubftance,  tloe  judgment  is  er* 
roneous ;  and  for  that  caufe  was  rcverfed.  a 

Webb  againft  Hearing.     .-,---  v 

Hilary  Term,   \ I,  Jac^,  I.     Rcll  6c6.  '  ^^"  *• 

r  JECTMENT  for  a  meffuage  in  London.    Upon  a  fpccial  vcr-  a  de^ife  to 
-^  diSt  the  cafe  was,  That  ff^il/iam  Say  was  .feifcd  in  fee  of  this  *•  my  fon  ^. 
meffuage  holden  in  foccage,  havijig  Margaret  his  wife,  Ftancis  his**  afterthedeath 
fon,  and  three  daughters,  ^gncs,  Alices  and  Elizabeth^  and  devifcth  ])  ^  "^'^y^ 
the  faid  meffuage  in  this  manner :  "  1  bequeath  to  Francis,  my  fon  m  ^/^olfc; 
*♦  my  houfes  in  London^  ^fter  the  death  of  my  wife  ;  and  if  my  "  do  outlive  A. 
••  three  daughters,  oreither  of  them,  do  overlive  their  mother^  aiid  "  and  Ai'j  Wn , 
,.  ^       .  M  then  flie  rhall 

"  have  It,"  conveys  an  eftate  U  tml  to  A, }  for  "  htirs*^  mnH  irtean  *'  of  his  body,  as  hit  fifter,  on  fuf- 
f iving  him,  would  be  hU  Ikir  gt'urai.^^AntiSf  290,    Poft.  448,  448.  695. 

**  Francis 
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$,  c.  f.  RoX  "  Frauds  their  brother  and  his  "heirs,  then  they  to  enjoy  tlie  bxam 

jup,  198.456.  "  houfes  for  term  of  their  livrs;   and  tlie  fame  honiei  then  I 

s.  c.  Bfidjf.  <c  gjyc  ^  j^y  fifter's,  fofas,  Rog&  ffittenbury  and  John  Whtenlmry^ 

S.^C.  Moor  "  ^"^  ^'^^y  ^®  P^y  yearly  t6  the  Batchelors  Company  of  Merchant- 

«53.*        '  **  Taylors  61.  los.    And  if  they  or  their  fucceflbrs  deny  the  pay- 

?.  c.  »•  Roll-  *«  ment  of  the  faid  fdhi,  then  it  fhaU  be  lawful  to  the  Wardens  of 

Ab.  835.  843.  «t  the  faid  Company  to  enter  and  difcharge  them  for  ever,"     It 

h^'^o^'  was  found,  that  the  dtvifor  died ;  the  Ion  and  two  of  the  fillers  died 

Cro.  Car.  5S.  Without  iflue ;    the  wife  Margaret  fur  'ived  them,  entered,  and 

41/      *     '  died  ;  Elizateth  the  thirid  fifter  furvivcd,  entered,  and  died,  having 

3.  BoW.  195.  iflue  the  defendant;  John  fVutenhury  died  ;  Roger  entered,  and  died  \ 

c""*Eii^^"  //i'wry  Pier/on  the  leflbr,  his  couhn  and  heir  entered,  tad  made 

a."tev.  i6».*'  ^^*^  '^^^^  '  *^^^  defendant,  as  coufin  and  heir  of  ftaHcis  the  fon, 

\\  Uv!  70.  *  oufts  him,  &c. 

I.*  Vern.'ii.  The  principal  queftion  was,  Whether  /V^wm  the  fon  had  a  fee 
si.vcrn.  57Z.    or  a  fee-tail  by  this  will,  in  regard  tlie  limitation  is,  "  if  hU 

3^5-  **  fifters  futviv©  him  and  his  heirs  ?'* 

Ld.  Ray.  tot. 

»04.  5j6.  56S.  The  Court  r^folved,  he  had  but  a  fee-tail ;  for  "  heirs,'^  in 
•437*  this  place,  is  intended  *'  heirs  of  his  body ;"  for  the  limitation  being 

sira.  \iZ^'  ^^  ^^^  fillers,  it  is  neccflariljr  to  be  intended,  that  it  was  if  he 
11Z5.  *  fbould  die  without  iflue  of  his  body  ;  for  they  are  his  heirs  colia- 
i.  Vcrty  89.  tcral.  And  therefore  there  is  a  difference  where^  devifc  is  to  one 
Giih.  Dcv.  19.  and  his  heirs,  and  if  he  die  without  heirs,  that  it  Ihall  remain, 
I.  Pccrc  With,  j^  j^  ^^j^^  ^^  ^^  ^^  g  ^^  ^  .  y^^  when  a  devife  is  to  one  and  his 

».  Pfcre  Wmi.  heirs,  and  if  he  die  without  heir,  it  Ihall  be  to  hb  next  brotlier, 
36U.  there  is  an  apparent  intention  what  heirs  he  intended  ;  and  the  in- 

j.  Com.  Dig.     tention  being  colleftcd  by  the  will,  the  law  Ihall  adjudge  accord- 

ream.  Con?       Wild' s  Cafe.      '  '  ^ 

Rem.    350.       Cpwp.834.  4x0.  $33.  835.    Dougl.  266.  340, 

Th«  SECOND  Point,  Whether  John  Tflttenhury  and  Roger  fflt- 
t  hrrlwlflbfi  tenhury  had  a  fee  by  this  devife  ?— And  it  was  refolved  they  had ;  be- 
#!iy/!!<rTgrcft  *'  caufc  they  had  paid  a  confideration  for  it,  viz.  an  annual  fum  ; 
turn,'" conveys  a  and  thc  words,  "  If  thev  or  their  Jucceffors  deny  .the  payment,'* 
i^^'  fhew  thc  intent,  that  it  rtiould  go  to  their  heirs.     Vide  4.  Edw,  6^ 

reft*  51;.  o  tftatc,''  Br.  78.     6.  Co.  16. 

I.   Roll.  Abr.    ?35.     Cro.  Car.  15S,  i5>  36;.     Hob.  65.     Cro.  IKz.  378.    9.  Co.  nS.  a. 

A  THIRD  Point,  The  cftate  being  limited,  *•  And  if  my  three 
A  Hcvifc  to  J.   ,<  daughters  or  either  of  them,  do  over-live  their  mother  and  bro- 
^*^*'  tlicr  and  his  heirs,  then   they  to  have  it,  and  after  them  John 

^  . . ..     '  ««  IVittoibury  and  Roger  JViUinbury^  fcfr."    Whether  tliis  be  a  con- 

fh-r  of  th-m  fingcnt  cftatc  ?  and  \i  fo,  Whctlicr  it  were  performed,  two  of  thc 
fjTv.vc,^  ind  daughters  dying  in  the  lifetime  of  theifbrothcFJ — And  it  was  R£- 
hc;.r/lJ  to  SOLVED  that  this  was  no  limitation  contingent,  but  (hews  when  it 
i?!tm  for ife,  fhall  commence,  which  is  well  enough  performed:  wherefore 
wfii  remainci'tr  it  was  acijuaced  for  the  plaintiff. — I  was  of  counfel  with  thc 
trF.;  tbhrc.  plaintiff. 

nisindcT  is  not     *  -       .         .-         t 

coMl.'.ecntupon  the  cvrnt  of  C  D  anH  E.  furvivinp  A.  and  ^.  but  is  only  an  ^xprcfflon  importing  when 
tlic  rnn..iniJ,r  fhWI  take  tffct.  in  f...rrcfrio-.i.— Poft.  44«.  ^>9':-  ^ro.  Car.  186.  3.  Co.  T9.  Jones,  79. 
Moor,4S7.Cio.  M./.  a6.  falk.  23a.  1.  Peere  Wmi.  i;Q.  aj-  Fciwnc,  169.  W.  Raym.  saj- 
I.  Burr.  2zS.     Doujl.  340. 

^mailman 
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Smallman  agalfifi  Agborow.  Cass  $• 

Michailmas  Tcrm^  13.  Jac,  1.     Roll  66^^ 

'T'RESPASS  for  entering  into  his  land  in  Dodenhani^  arid  forlfa  huftafti, 
^    chafing  out  his  bcafts  therein.      Upon  fpecial  pleading  and  vv^w  ;« 5o»ntci 
demurrer  thereupon  the  cafe  was,  Th^t  hufbind  and  wife,  in  right  "f"^!"  '^*8^J/>' 
of  the  wife,  and  a  third  per/on  were  jointenants  for  the  lives  of  the  ftranger,  ieafe  * 
wiie  and  the  third  perfon  ;  the  hufband  and  wife  by  indenture  let  their  moiciy  for 
the  moiety  ifor  one-and-twcnty  years  ;  the  wife  died,  the  furviviiig  years,  it  is  a  fe* 
jointenant  enters,  and  drives  out  the  bcafts  :  the  l&ffee  brings  trei^  verancc  during 
pafs.     The  queftion  was^   Whether  tliis  Icafe  fliall  bind  the  fur- 1{;*  X^^^d^^ 

Vivor  ?  diej  and  tHc 

It  was  objea<id,  ihkt  this  leafe  (hbuld  hot  biliJ  :  fot-  although  it  ^^y^'^'^'''  **' 
was  agrfced,  where  one  jointenant  for  life  makes  a  leafe  fcJr  year$^  Ante,  91.  33^. 
and  dies,  it  is  good  during  the  life  of  hi^  companion,  as  Dyeti^  187.  Port.  617. 
and  a  cafe  adjudged  Herbin  v.  Birton ;  yet  here,  becaufe  the  hufband  co.  Lit.  186.  b. 
^as  not  jointenant,  untefs  in  right  of  his  wife,  and  had  not  any  Dyer,  1S7. 
power  to  contraft  for  any  longer  time  than  during  the  life  of  his  Bridg.  43. 
wife,  and  the  wife  here  is  dead  ;  and  unlefs  fhe  had  furvived  and  '*  r'^Ij.^u*.** 
accepted  the  rent,  it  is  not  her  leafe,  but  void  quoad  htx  (for  during  Hob?204. "  ^* 
the  coverture  Ihe  hid  nd  power  to  aflent)  ;  therefore  the. jeile  ih  3.  Mod.  30b. 
law  is  accounted  void  quoad  her  and  the  furvivor.     f^tcl^  7.  EUw.  4. 3«Bulft.  27«. 

a/.  7.  i.Com.Dig.56t. 

^     '  .  3.Coin.Dig.266. 

But  All  the  Court  held^that  the  leaie  Was  good,  and  is  as  a  3-Bac.Ab.  30s, 
leafe  made  by  her,  until  (he,  after  the  coverture,  or  one  who  claims  ^^^t^*  53* 
in  privity  by  her,  avoids  it  by  entry :  for  it  is  not  void  by  the  death 
t)f  the  hufband,  but  only  voidable,  and  tlie  avoidance  ought  to  be 
by  entry  ;  and  which  cannot  be  hy  the  jointenant  furvivor,  for  he 
is  paramount  the  wife,  and  not  under  hct- ;  and  therefore  the  leafe 
being  good,  \lntil  it  be  avoided  by  ortc  who  hatli  privity,  Ihall 
bind,  as  long  as  any  of  the  jointenants  be  alive ;  as  in  cafe  where  a 
mih  jointenant  makes,  a  leafe  for  years.  Wherefore  it  was  ad- 
judged for  the  plaintiff. 

See  31.  Het).  I.  c  28, 

Sanders  hgatnft  Eflerby.  fcAs»  7. 

i'nnityXTermt  1 3 .  Jdc.  I  •     Roll  93  i . 

tRROR  in  the  exchequer  ch'araber>  of  a  judgment  in  the  kirig'i  An  mjfumpft 
-*-'  bench  in  an  ajjumpjit  agaiiift  an  Executor,  upon  a  promife  of  I'cjagsinft  an 
Uie  teftator^  who,  in  cohfideration  he  would  marry  his  daughter,  "ccutorona 
promifed  he  \Vo'uld  pay  to  hlni  one  hundred  pounds,  and  leave  to  b'*'he?/^^^^ 
him  as  much  as  he  left  or  gave  to  any  of  his  gther  children  ;  and  iiivJthepWn'fiff 
alledges  in  faft,  that  he  lei't  fo  much  to  one  of  his  children ;  and  afum  of  money 
for  non-performance  of  this  laft  jpart  of  the  promife  he  brought '"  confidcration 
theaftioii:  and  avers,   that  the  teftator  lieft  ^^f  j  as  well  to  dif- ^^'J^*^'^"^*. 
charge  all  his  debts  and  legacies  as  to  fatisfy  him.     And,   after  Poft? 66?.' 
yei\!icl,  upon   non-ajfumpftt,   being  found  for  the   plaintiff,  and  '  Bi,m  2  6 
judgment  given  accordingly,  error  was  brought  and  afligilcd>  That  ?Am,  ^i^.^  * 
the  executor  is  not  chargeable  for  this  collateral  promife.  x.RoiLRep.266. 

.•RO.   ]Kt.  E  0        .  Bttt 
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Sakpiii         But,  witliout  argument,   all  the  Justices  akd  Baro?:si 
H^^'^tfi       except  Tanfield,  Chief  Baron,  held,  that  the  aaion  %cll  lies 
EsTiMny.     ^g^jj^fl.  ^h^  executor  as  well  for  this  collateral  promife  as  fora  dAt. 
Tanfield  doubted  tlicreof ;   for  he  faid,  it  had  been  often* 
times  adjudged,  that  upon  fuch  a  mere  collateral  promife  the  exe- 
cutor is  not  chargeable. — Notwithftanding,  without  farther  de- 
bate, the  judgment  was  affirmed* 

Note.     Hoxnell,  Clerk  of  the  Errot^  faid,  that  Once  thcf ' 
were  all  of  an  opinion  to  reverie  the  faid  judgment. 

CAtil  Gibbins  agalnji  Vaughan. 

nikhoilmojTtrmi  lujac.u  Roll ^l^  and ^2. 
Jfapbinttffat-^^j^QH  of  ^  judgment  in  the  common  pleas.  The  error  aC- 
torncyomltto  Jj,  ^  .  Bccaufe  in  debt  by  an  attorney  by  privilege,  the  de- 
t^L^l^^  claration  mentioned  that  the  defendant  was  attached  by  a  writ  of 
?:7£;  wm  privilege,  and  appeared,  and  imparled  ;  and  after  judgment  being 
be  erroneous,  ^jyen  upon  mh'tl  dicit,  there  was  not  any  writ  of  privilege  falcd. 
i9.Eifcr.4.pl.l.  —And  for  thatcaufe  tlie  judgment  was  reterfed. 

Drugh\^4.  ridd'sPraa-.ccofB.R.)6.to8o.-Scci8.Eliz.c.i4.f^3.  *i.  J»c.  i.  c  Ij-  l6.^ 
j^.Car.t.  cS.    4.&5.Ann.  c.  i6.    5.  Ann.  c.  lo.  and  5.  Geo.  i.  c.  23. 

(j^s,  ^.  Parker  againft  Sanders. 

Thejud5«wiUTNFORMATtON  upon  th^  ftatute  of  39.  £A^.  c.  2;  (^J*  fo^n^f 
torftrue  ai!  re-  1  rcftorine  pafturc  into  tillage,  bemg  ancient  tiUablc  lands,  and 
medial  ftatute*  converted  into  pafturc. 

^%^^!r^'  Uoon  not  guilty  pleaded,  a  fpecial  verdift  was  found,  that  thitf 
Ind^^'^d  the  i,nd  wS  ancilit  tillable  land,  and  ufed  for  tillage  twelve  years  be- 
remedy.  •  f^^^  ^j^^  converfion,  and  converted  before  the  llatutc  ot  39.  Ultz. 
Br;d^.89.  c  2.  and  not  reftored  before  iH  May  1590,  nor  ever  fincc  ;  and 
CoAp.591.543.  that  the  defendant  was  only  an  occupier  for  the  laft  year,  being  Uie 
1.  Term  Rep.   ^j^^  j^^  ^j^^  information  mentioned,  but  never  before* 

'*'*  The  QUeftion  was,  Whether  he  was  punlfhable  as  an  offender 

within  the  meaning  of  this  ftatute  ?  The  ;j;ords  of  the  ftatute  are, 
•*  That  lands  converted  before  the  ftatute  (hall  be  reftored  into  til^ 
"  lace  before  the  firft  oi  May  1599,  and  being  reftored  fhall  be  i»' 
'•  continued  for  ever."  And  for  this  caufe  it  was  moved,  that  thr» 
cafe  is  out  of  this  branch  ;  for  not  being  reftored  norte  is  compel- 
lable to  convert  it,  efpecially  as  this  cafe  is,  a  ftranger  being  occu- 
pier thereof,  and  not  he  who  converted  it. 

But  ALL  THE  Coup  t  refolved,  that  he  is  within  the  ftatute :  fo« 
althouch  he  be  out  of  the  words  of  the  ftatute,  yet  he  is  within  the 
intent  thereof ;  for  this  ftatute  extertds  to  punifh  the  occupier  aud 
continuer  thereof  in  pafture,  and  not  only  the  firft  converter  :  and 
if  any  other  conftruftion  ftiould  be  made,  then  all  lands  which 
were  converted  before  the  39.  Ehz.  c.  2.  and  not  reconverted  be- 
fore ift  May  is^9.  would  be  out  of  the  ftatute  ;  which  never  watf 
held  to  be  the  fntent  of  that  law,  for  then  the  converter  would  be 
jjunifticd  only  for  two  ycara  by  the  ad,  not  reftored,  and  no^pu- 

^       (a)  Expired. 

^  •  niftimcnt 


Hilary  Terin,  14.  Jac.  i.    In  B:  R.  4^9 

hilhfncnt  iiio^d  be  after  upon  iny  for  cootinuancfc  thereof;  and      Pauker* 
by  this  means  th'e  ftatmc  ftionld  be  to  little  purpofc  for  any  land       ^^ainft 
tonvertfcd  before  the  ftatute,  which  never  wis  the  intention  of  the     SA*fi4«s. 
law.  Wherefore  they  all  refolyed;  thit  this  was  Within  thk  ftatute ; 
ind  adjudged  it  for  the  plaintiff. 

May  jfjf»//PeteirProby>andLumleyi  SherlfFsof Middlefcx.    ^^u  t«. 

Eajlir  Term»  II.  Jac.  I.     Roll 

ACTlbisr  ON  THE  eASE;    for  that  they  fufFered  millarn'^^^^^^'^^ 
^^  Allen,  who  was  arrefted  it  his  fuit  upon  a  bill  of  MMlefek  f^or^.^^'^^ 
tor  thirty-three  p6\inds,  to  efcape,  whereby  he  went  to  places  un-  l^gu/pr^efi, 
known,  by  reafon  whereof  he  loft  his^dAt.  the  fhcriffs  mar 

The  defendants  plead,  that  after  the  arreft,  they  Icadiftg  him  to-  ^riturnir\x\h'v\ 
wards  London  to  the  giol',  he  was  rcfcucd  from  their  bailiffs  by  but  not  if  the 

^.  S.  aild  y.  Z).  arrcft  be  in  w- 

It  was  4iiereupon  demurred : — and  after  dfvt^rt  argiinients  It  the  aaioii  for  the 
bar,  IT  WAS  a  djuoged  for  the  defendants;  for  the  arreftbcinc  upon  «w/<«/ii»c»  lifs 
mean  procefs,  and  not  upon  execution,  the  Iheriffs  are  not  bound  «8*»nrt  the  rr/- 
to  take  the  pjfe  conihatus  with  them,  and  therefore  upon  f^h  IJJ^Iy'*  i^*^  p^ 
procefs,  it  is  a  good  return,  to  return  tlic  refcou«,  and  that  after-  niflxed  by  «- 
wards  he  was  hot  found  within  their  bailiwick  \  and  procefs  fhall  tachmeoc 
tliereupon  be  awarded  againft  the  refcuflbrs  ;  but  if  the  prifoner  P®^*  4^« 
had  been  once  in  the  giol,  the  fherifF  ought  at  his  peril  to  keep  S.c.  i.RoU. 
him,  and  a  refcous  from  tiience  is  no  excufe  for  him :  and  upon  Rcp«3«S.  440- 
procefs  of  execution,  as  upon  a  capias  ad  fatisfacicndum,  or  upon  J'^'  3-  *»**• 
capias  utlagatuin  after  judgment,  fuch  a  return  is  Jio  excufe  for  him,  5?  c.  Moor, 
either  againft  the  king  or  party ;  for  he  at  his  peril  ought  to  keep  S54, 
his  prilbneni  taken  in  execution  ;  for  there  the  procefs  is  deter-  i.Ron.Ab.807, 
imincd,  which  being  the  life  of  the  law,  and  being  once  executed,  i°"*^.**'*«^j 
the  party  may  not  have  any  new  procefs ;  and  therefore  he  (hall  gl!*    ^* 
anfwer  to  the  party  for  the  efcape :  it  is  at  the  flicrifPs  peril  to  fee  3.  lcv.  46. 
thai  his  prifon  be  ftrong  enough  to  keep  his  prifoner,  when  he  is  i.  Com.  Dig* 
once  in  execution  ;  and  being  a  niifchief  to  one,  it  ought  rather  *o5« 
to  fall  on  the  ftieriiF  than  on  the  party:  but  in  the  other  cafe  Jif^"*     '^' 
there  is  not  any  great  mifchief,  for  the  party  hath  only  loft  his  5.  com.  Dig. 
j)rocefs,  which  he  may  reniw ;  and  he  may  alfo  have  an  aSion  439. 
upon  the  cafe  againft  the  refcuflbrs  ;  and  ot  lo  fmall  a  lofs  as  the  Bamn,  430. 
lofs  of  a  procefs,  the  law  hath  not  any  regard  to  punifh  theflieriff,  Lk^^^gg'  ^^** 
cfpecially  when  the  party  may  have  any  other  remedy.  Wherefore  it  .  3,^.  Abr* 
Was  adjudged  for  the  defendants.  Fide  3.  Hen.  6.  **  Attacbmtnt^^  i.  401.  453. 
^  Eli%.  Dyer^    ill.     8.    Eliz.    Dyir,    241.      1 6.    Edw.    ^.  pL    3.  Onflow's N. P. 
17.   Ed'W.  1.  **  Executor ^^'^  247.    6.  Hen.  7.  pL   12.     1 6.  Edw.  5.  ^'r. 

126.  See  Tidd^t  Pfic.  B.  R.  io$« 
Note,  That  there  was  a  precedent  here  ftiewn  in  Eafter  Term,  ,,  ^iow.  %Q^* 
43.  Eliz.  Roll  276.  tValdo  V.  Lamkert  (a).  Where  in  fuch  an 
action  upon  the  cafe  againft  a  llierifF  for  fufftring  a  prifoner  to 
efcape  arrefted  by  laiitat,  he  pleaded^  that  he  was  rcfcued  frotn 
him  at  another  place  than  the  plaintiff  alledgcd  die  elcape  to 'be  ; 
and  travtrfeth  the  efcape,  alibi :  and  upon  demurrer  it  was  adjudged 
for  the  plaintiff;  which  was  affirmed  at  the  bar  to  be  ruled  upon 

(«)  Cro.  £li2.  S68.     Mocr»  tji. 

£  e  2  the 


4^6 

NOTK,  • 

»•  Lev.  144^ 


A  deeUratlcn 
that  the  defen- 
dant  was  in- 
debted f>tr 
ftrtftium  fuHm 
MgHtorikm  Is 
#ufiictenc,with. 
«ut  faymg 
figillofgillatum, 
Cro.  bliz.  737. 
Stra.  8<5.      y 

In  debt  on 
r>ond,  \t  the  de- 
fendant  cdn- 
fefs  the  a^ion, 
he  /hall  bo 
dmeretd. 
Ante,  64. 

t.  Co.  6o« 

4.  Com.  I>)'g« 

179. 

%^  5.  and  6. 

«*  Damagti**  in- 
cludes both 
id^l  and  ro//i. 
Ante,  69. 

y.Tcr.  Rcp.71. 


Case  12. 


An  infant  exe- 
cutor mufl  ap- 
pear by  gitar^ 
diam,  and  not 
by  attwmty.  * 
l*ofh  441.  641^ 

I .  Roll,  Abr* 

I.  Roll.  Rep. 
3S0. 
Poph.  130b 
3.  Baia.  iS«. 
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the  matter  in  law. — But  the  Court,  upon  view  of  the  prccc<fehf^ 
conceived  that  the  plea  was  ill,  by  reafon  of  the  traverfe  of  thif 
place,  and  fo  it  might  be  adjudged  for  that  point  ffrr  the  plaintiff;, 
and  tlicy  Jill  here  Jeriatim  delivered  their  opinions,  that  this  is  a 
good  plea :  they  pleaded  the  refcous,  and,  naming  the  parties  who 
made  the  refcous,  fo  as  tl\e  plaintiiF  might  have  his  plea  againft 
them^and  tlKr  plaiittifF  by  hk  demurrer  confeffing  it,  the  pka  isr 
goodrf     Wherefore  it  was  adjudged  for  the  defendant.^ 

Alhmbre  agahift  Rypley. 

lafterTerm^   14.  7«f.  i.  ^c// 554. 

t^RROk  of  a  judgment  \a  Rlppon.  The  First  ErKohr.  affigneci 
"*-^  was,  Becaufe  in  debt  upon  an  obligation  of  one  hundred 
pounds,  he  declares,  quod  ptr  fcrtpfum  fuum  obligatorium  cmcejjit  fe 
tencriy  (^c,  iffd  be  doth  not  {?i^)%Jig'dloJi^Ulatum, — Sed  non  allocatur  ; 
for  that  is  intended  by  the  words  concf //it  per  fcriptum^  &c*  And  th« 
tifual  dburfers  fo  in  the  common  pleas,  zni  Jt^illojtgillatum  is  na 
more  of  neceflity  then  deliberatum^  which  is  stlways  intended. 

Cro.  Car.  20>    i.  Mod.  ;o6.    x.  Legn^  310.   Ld.  Ray.  330^  307*  XO43.    Moor>  Six  0 
Bac.  Abr.  694. 

Another  Error  afligucJ  was,  That  the  defendant  pfeading 
n6n  eft  failumy  afrid  iflue  being  joined  thereupon,  he  afterwards  re- 
li^a  ver'tficat'ione  contelTed  the  aftion,  and  that  it  was  his  own  deed? 
and  the  judgmtent  thereupon  was,  quod  Jtt  in  m'lfericordid^  where  if 
ought  to  have  been,  quod  capiatur^  becaufe  he  denied  his  own  deed. 
^^Sed  non  allocatur  \  for  the  iflue  not  being  tried,  but  tlie  a£lioir> 
Confefled,  the  ,ufual  courfe  is  only,  quod  Jit  in  mijeric^rdii.  Vide 
9.  Edw.  4^pL  24.     33.  Hc?i,  6.  pi,  54. 

^ill.  and  Mar/»  c.  9. 

A  Third  Error  was  affigncdy  Becaufe  the  j'udgmcnf  was,  quod- 
recttperet  debt  turn  i  and  6s.  8d.  pro  damnis  occajione  detentidnis  debitiy 
and  there  is  not  any  mention  pro  mijis  et  cujlagiis. — Sed  non  allocatur  ; 
for  damna  includes  both,  and  fo  is  the  ufual  courfe  of  entries.^ 
Wherefore  the  judgment  was  affirmed. 

PhiUp  Cotton,   Executor  of  Anthony  Cottoti,  againft 

Wefcot. 

Trinity  Term,   13.  Jac.  I.     Roll  595. 

TERROR  of  a  judgment  in  debt  againft  him  as  cxe6utor  for  forty 
'*--'  pounds.  He  appeared,  and  pleaded,  pleni  adminijiravit\  and  itf 
was  found  againft  him,  and  judgment  given  accordingly.  Ifwas^ 
now  atfigned  for  error,  That  at  the  time  of  his-  appearance  ht> 
was  an  infant,  and  ought  not  to  appear  by  his  attorney^  but  by 
guardian.  'I'he  defendant  plcacied,  m  jiullo  eft  erratum  \  fuppofin^ 
tliat  it  was  not  error,  for  that  he  did  not  fue  for  his  proper  debt,^ 
but  as  executor,  and  fo  reprcfcnted  the  pcrfon  of  the  teftator,  who 
was  of  full  age.     The  judgment  was  reverfed  (a).- 


Stra.  783.    3,  Bac.  Abr,  iic—Std  vidt  Bade  v.  Starkey,  Cro.  Eli».  542. 
(«)  ri4/«  S.  C,  poft.  44U 


Eafter  Term, 

15.  Jac.  1.     In  the  King's  Bench. 

Sir  Henry  Montague,.  Knt.  Chief  Jupce^ 

Sir  John  Croke,  Knt.  "1 

Sir  John  Doderidge,  Knt.  I  Jujlica. 

Sir  Robert  Houghton,  Knt.  J 

Sir  Henry  YeWerton,  Knt.  Attorney  General. 
Sir  Thomas  Coventry,  Knt.  Solicitor  General. 


AU 


Atwood's  Cafe.  .  cahi. 

ERROR  brought  b^  him  to  rcverfe  a  judgment  upon  an  in-  Jbftlcri  of  th« 
diftment  before  juftices  of  peace  for  Icandalous  words  :  peace  have  no 
"  That  the  religion  now  profefled  was  a  new  religion  within  ^^J^^^^^^  ^"^ 
**  fifty  years ;  preaching  was  but  prating,  and  hearing  of  fervicc  wo?ds  deta- 
**  more  edifying  than  two  hours  preaching:"   and  being  thereof  inatory  of  re- 
convifted,was  hned  one  hundicd  marks.    The  error  affigned  was,  Jig'on. 
That  this  w-as. not  any  offence  inquirable  by  indiclmcnt,  and  be-  i.Roii.Ab.78, 
fore  juftices  of  peace,  but  only  before  the  high  commiffioners ;  ''  ^^'  ^^^ 
and  it  was  referred  to  the  king's  Attorney  to  confidcr  thereof.  SiR  L,/  '     '* 
Henry  Yelvirton,  Attorney  General,  certified,  that  it  was  not  Stra!  789.  834, 
inquirable  before  them  .—And  the  Court  was  of  that  opinion ;  »nd  i.  Hawk. 

but  they  would  advifc.  ^*  ^/  >o- .,  _ 

^  a.  Hawk.  P.  C 

Cx.    Stni.416.  789.  854. 


Lightfood  againjl  Lenet. 


Case  a» 


^RESPASS,  for  taking  two  fteers.  ^^  j^.^^,. 

The  defendant  juftifics  by  virtue  of  tlie  king's  patent  of  5™"' <>/  ^"^'^ 
grant  to  him  and  his  heirs,  that  he  ftiould  take,  at  two  bridges  J^-  ^JVa/i;  u 
within  his  manor  oi  Doncafter^  called  Saint  Mary  Bridge  2XiA  fVillow  void  for  uncer- 
Bridge^  fuch  toll  for  the  paflage  of  beafts  as  is  ufad  to  be  taken  ibi  uinty. 
it  althi  infra  regnum  Anglia,  rendering  rent  per  annum  \  and  avers,  j,  rqU.  Ab. 
that  2X  Borough' Bridge^  in  the  county  of  IV^,  there  was  ufed  to  be  196. 
taken  fixpcnce  for  every  fcore  of  beafts  there  palling,  and  therefore  Cowp.  i«8. 
twelvepence  toll  for  the  paflage  of  forty  beafts  5  he  juflifics,  and 
prays  aide  de  roi. 

The  plaintiff  replies,  that  at  thofc  bridges  never  any  toll  ufed  to 
be  taken. 

It  was  thereupon  demurred. — And  now,  after  argument,  it  was 
ADJUDGED^  that  hefliould.be  oufted  of  aidj  for  the  grant  of  fucU 
toll  which  is  taken  ibi  et  alibi  infra  regnum  ^nglia  is  uncertain  and 
VQid.  \   E  c  3 

Tht 
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Averoitr.  The  patent  alfo,  that  he  fhould  have  fuch  toll  which  had  beef\ 

ufed  to  be  paid  i&i  vel  aliiiy  i^c.  and  he  averrii;^  pajmcnt  at  ano- 
ther place,  out  not  there,  it  was  therefore  ill ;  Vhc^etbre  it  was 
awarded  tl>at  h^  ihquld  anfwer. 

Ca?i  3.  ^rian  Nelfon,  Son  and  Heii:  of  Thomas  Nclfon, 

agaiKjl  Staff. 

An  t^ion  re-  TTiRROR  ip  an  aftiou  upon  llie  cafe  brought  in  the  commoi^ 
Sftiftd  in  P'^*5  tor  word$  :  Whereas  Thomas  Ndfon  was  and  yet  is  feifcd 

fee,  married  B.  in  fcc  of  lands  to  tli^  valuc  qf  one  hundred  pounds  per  annum^ 
and  had  iffocC.  ^nd  was  efpoufed  to  Elizabeth^  and  had  iffue  betwixt  them  the 
between  ^honi  pjj^i^^jff .  ^^d  whcrcas  communication  was  betwixt  the  plaintifP 
thfrc'^'af  a  and  one  Alary  Syvedak  concerning  a  marriage  between  him  and 
coir.mlnicaiion  the  faid  Mary^  and  he  was  offered  in  marriage  with  the  faid  Mary 
concerning  fix  hundred  pounds  ;  that  the  defendant,  on  purpofe  to  fcaadalifc 
marpajc,  »nd  YUta^  and  to  hinder  him  of  his  faid  marriage,  having  communica- 
that  the  dc-  ^JQj^  ^,j^j^  j^  ^^  ^f  ^j^g  plaintiff,  faid  thefe  words  of  the  plaintiff, 
T'vutl  that  '  ^'s.  •*  Hath  that  baflard  Brian  Nelfon  caufed  you  to  be  arretted  ? 
** ha/fjrdC.  ar-  **  Is  that  all  the  fpitc  that  baftara  can  do  you?"  by  reafon  of 
*•  re.ied  voo  ?  •  which  words  he  lofl  his  marriage,  &c.  The  defendant  pleaded 
^r^uodC.ioa  rtot  guilty;  and  found  againft  him  to  his  damages  one  hundred. 
hmTnti'^S^blc  po""cls;  and  judgment  given  for  the  plaintiff,  that  thefe  words, 
although  the  '  HOtwithftanding  they  lyere  fpoken  in  this  manner  by  interroga- 
words  be  inter-  tiott,  wcre  aftiouable.  A  writ  of  error  be\r\g  brought^  the  errorf, 
rpjative,  and  it  aligned  were, 

he  not  averred 

that  C.  was  the     FiB-ST,  Bccaufc  the  words  wcre  not  aftionable. 
thai^!^  waT         SccovntY,  Becaufe  it  is  not  Ihewn  that  he  was  fon  and  heir  pf^ 
fcrif^d  in  fee       Thomas  Nelfon  at  the  time  of  fpeakir\g  the  words,  but  only  namea 
when  the  Han-  him  foa  aiid  heir  by  way  of  addition  in  tlie  beginnii>g. 

J;^*'*^^'"-      Thirdly,  He  doth  not  fay  that  Thomas  Nelfon  w^s  feifed  of 
Xoft/sftS.        thofc  lands  at  the  time  of  the  \vords  fpeaking,  hut  faith  only,  quid 
-.  fuit  et  adbucftlfttus  ejl. 

Sed  non  allocatur :  fpr  this  aftion  is  not  for  flandering  his  title^ 
which  peradventure  would  not  be  without  thefe  circumfiances 
/  precifely  Ihcwn,  as  it  is  in  Bannejlers  Cafe,  4.  Co.  17.  a.  ;  but  it 

is  for  Hmdering  him  of  his  marriage,  which  he  hath  loft  by  reafon 
of  thefe  words,  and  whereof  a  man  may  be  hindered  by  reafon  of 
theftainili  bis  blood,and  which  a£lion,pcr^dventure,hc  might  have, 
althougli  he  had  not  any  land  at  all,  and  it  is  but  an  indupementj 
and  needs  not  fuch  precife  ccrtairity.  And  for  the  words  them- 
felves,  they  all  refolyed  that  they  were  fpoken  affirmatively,  and 
not  only  by  interrogation ;  and  they  are  fuch  a  flander  by  thcfc 
f  ircumftances  fhewn,  that  he  loft  his  marriage  by  reafoi>  thereof, 
and  therefore  the  aftion  well  lies.  And  the  judgment  was  af- 
^xxied. 


Furfrr 
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Furfer  and  Bond  agairift  Prowd.  '   9^«4« 

Eafter  Term^  14.  Jac.  i.     Roll  i^\, 
T^EBT  Upon  an  obligation  of  one  hundred  T)0ii!k!3,  conditioned  An  award, on* 
•*-^  for  the  pcrforraancc  of  the  award  of  Ld'juard  Haddsoi all  niat-  controvcrfy  re- 
fers betwixt  them.  ^'"^  *  *"? 

and  arrears  of 

The  defendant  (hews,  that  the  arbitrament  was  in  this  manner:  rent»that  the 
"  Whe^eA$  there  was  a  controverfy  betwixt  the  plaintiff-and  de-  party (houidpay 
"  fendant  concerning  the  leafe  of  a  houfe  in  Canterbury,  which  Jjr^^fj.'^^Vu^ 
**  the  defendant  claimed  by  lej^fe  from  the  faid  bond  for  lix  years,  u'^ofCpay""* 
**  rendering  fifteen  pounds  per  annum^  Quarterly ;  which  rent  was  able  without 
**  arrear  for  a  year  ;  tHat  he  ftiould  pay  tor  tliis  rent  to  John  Furfer  <*«<n«nd. 
*'  13!.  6s.  8i  and  that  he  (hould  piijoy  it  for  three  ye^rs  and  a  ^^^^  '*5» 
*•  half,  and  fliould  pay  half  yearly  for  it  to  the  faid  John  Furfer  ^^^^  V 
"  fifteen  pounds  at  the  ilnnunciation^  and  Saint  Michael^  or  within  ^gg' ^****  *"• 
•*  forty  days  after  ;  and  that  if  he  failed  of  the  payment,  that  then  Co.  Lit.  no.  b^ 
**  the  award  for  his  enjoying  it  Ihould  be  void."  5.  Co.  95. 

The  defendant  plea^lcd  payment  of  the  faid   13I.  6s,  8d.  at  the  ^.'^u^*^A^^^ 
days,  and  pleaded  the  tender  of  the  faid  rent  at  the  faid  tenement, 
and  that  none  w^re  there  tp  receive  i^ :  and  it  was  thereupon  dc- 
jnurrcd, 

First,  Upon  the  award  to  pay  this  rent  or  fum.  Whether  it 
were  a  fum  ingrofs,  and  payable  without  demand? — And  it  was  rc- 
folved,  that  it  is  a  fum  in  grofs,  and  payable  without  demand  by  * 
the  defendant  at  his  peril,  who  ought  to  leek  out  the  obligee  to  pay 
|t.  Fide  8.  Edw,  4.  pL  2!.  21.  Edw.  4.  pL  2.  6,  Edw^  6.  Bro^ 
<*  Tender;'  20. 

Secondly,  It  was  held,  that  this  tender  (admitting  it  might  be  Tend^  of  rem 
tipon  the  land)  is  not  fufficient :  for  it  is  not  pleaded  to  be  made  ^"^'^P'***!©* 
the  laft  inftant,  as  it  ought  to  be  ;  wherefore  the  pleading  that  he  |J*  ***J^*7*"j 
tendered  it  at  the  Feaft,  and  doth  not  fay  the  laft  hour,  is  not  good,  t^lt^he^laft 
hour.  PoA.  499. — Co.  Lit.  20a.  a.  1.  Lutw.  593.  i.  Saund.  2S7.  SaJk,  634*  Rayai.4i9, 
$664. 1^  5.  Ann,  c.  16.    Sera.  717. 

Thirdly,  It  was  held,  that  this  conditional  award,  <*  if  he  did  ^"  ■^*"'  *!*** 
«*  not  pay  thofc  fums,  that  it  Ihould  be  void  for  the  enjoying  of  ^JSi^lL^' 
**  the  houfe,"  is  good  enough ;  for  it  is  abfolute  if  the  other  pay  and  ^y  the 
the  rent ;  otherwife  it  is  his  own  default.     Wherefore  it  was  ad-  rtrnt,  oc  clfc  the 
judged  for  the  plaintiff,  award  for  ths 

*^  houfetobevoidp 

it  good.     I .  Roll.  Abr.  a 50* 

Cooper  agalnji  Smith.  .  ^^^^ 

A  CTION  FOR  THESE  WORDS:   "  Thou  haft  killed  ihy  word*  aai^- 
•^^  **  mafter's  cook  [innuendo  one  John  Tarrlngton^  fcrvant  to  Mr.  •We. 
^  D'lngley);'  who  was  murdered.  Ante,  184. 306. 

The  defendant  pleaded  not  guilty  ;  and  found  aeainft  him^         ^^'' 

|.  Roll,  Ab.  77. 

It  was  moved  in  arreft  of  judgment,  Becaufe  he  doth  not  (hew  i.  vent.  117.  "  - 
who  was  the  plaintiff's  mafter,  nor  that  Mr.  Dingley  was  mafter  to  Cro.EB*  565^1 
Ijim  who  was  flain  ;  fo  the  words  are  uncertain.  **!• 

Sed  non  allocatur  \  for  it  is  not  material  who  was  the  plaintiff's 
mafter,  becaufe  the  words  in  themfelves  import  flander.  Wherc^ 
fore  it  was  adjudged  foe  the  plaintiff. 

E  C  4  J.cw;9 
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^''"^'  Lewis  ^Ti^tf/V  Coke. 

•'  Thou  haft  •  A  CTION  FOR  THESE  WORDS  :  "  Thou  haft  ccromitte^ 
*«  t7cTfTn*bt  *"  treafon  beyor^d  the  feas,  and  haft  run  away  from  thy  cap- 

<tyon/thcfcas''  !*  tain." — And  adjudged  that  the  adion  lies,  for  there  is  a  violent 
are  kaionabie  intendment  that  he  committed  treafon  to  the  State  here,  and  not 
wordt.  to  a  foreign  State ;  and  the  treafon  is  triable  here  {a) ;  and  the  addi- 

Ante,  1x4.'      tion,  *^  thou  haft  run  away  from  thy  captain,"  do  not  dctn^ctfroin 
the  firft  words,  nor  are  they  material  to  the  aftion, 
M  By  33*  Hen.  8.  c.  13.  and  35.  Hen.  8.  c  2. 

.  Cass  7.  Loyd  agahtjl  Pearfc,   • 

Hilary^!  erm^  f^,Jac.  i.  Roll  S^z, 

iffcvcraida.  A  CTION  FOR  THESE  WORDS:  ''  Thou  art  a  bankrupt 
magts  be  given  '^^  "  rogue,  and  accounted  a  c6mmon  knave ;  and  thou  art  a 
en  two  iflues,  a  ^lucf,  and  haft  ftolen  my  corn."  As  to  the  firft  words,  <•  1  ho^ 
judgmcnTciu  "  ^^*  ^  bankrupt  rogue,  and  accounted  a  common  knave,"  the  dc- 
teredfor  both;  fcndant  pleaded  not  guilty  i  and  as  to  the  other  words  he  juftificd. 
if  one  of  the  if-  The  iflfue  being  thereupon  joined,both  the  picas  were  found  for  the 
fue$  be  erronc-  plaintiff,  and  twelvepeuce  damages  given  for  the  firft  words,  and 
«v*(JrL^o"thl  ^*or  the  laft  words  thirty-nine  fliiUings  5  and  cofts  for  both,— But 
\»hclc!  ^  '  ^^^  plaintiff  having  judgment  for  both,  it  was  for  th}s  caufe  re- 
Ante,  343.        verfed  :  for  the  firft  worcA,  in  the  firft  iffue  s^re  not  a^  ionabie,  the 

Elaintiff  being  neither  merchant  nor  tradefm^n  ;  and  the  judgment 
vent  I  eing  entire,  it  is  reverfablc /«  toto\  for,  in  the  judgment,  the  da- 

i,Bac!Ab.  228.  tnages  are  conjoined,  although  they  were  fevered  in  3ie  verdift. 
^tfjiige,  189.      Doujjl.  376.730.  746.     I.  Tcr.  Rep.  151.     u  Tcr.Rcp.  758.     3,  Ter.Rcp.  44^. 

Casf  8.  Newm^^n  againft  More. 

In  error  on  a    p'RROR  of  a  judgn^cnt  in  the  common  plea*  in  a  second  de-, 

itMirt  be  certU  The  error  afligncd,  upon  demurrer  in  pleading,  was,  Becaufe 
fisd;  and  if  It  there  was  not  any  writ  oj  fecond  deliverance  certified  ;  and  in  nullo  efi 
v^ry  in  fub-     erratum  being  pjcadcd, 

fiance  from  the        _,      ■  ,      „.     ,     r.  ,.  .  «     •        •  •   1 

declaration  in  COVENTRY,  tU  King  s  Soliatcr^  moved,  th^  It  w^s  uot  material, 
rtfU'j'M,\i  ftiall  for  it  is  awarded  on  the  roll  ;  and  tiic,  parties  appearing  and  pleads 
be  abated.        i^g  thereto,  it  is.  not  now  material. 

>  ^"io*'^^^      But  IT  WAS  ADJUDGED  to  be  ill,  and  reverfed  for  that  caufe  i 
%.  jnrt.  340.     ^^^  there  ouglu  to  be  a  writ  ;  and  if  it  vary  in  fubftance  from  tho 
Vent.  7.       declaration  in  the  replevin^  itihallbe  abate4*     Wherefore  it  wa^ 
^  3ac.Ab.481.  reverfed. 

By  17.  Car.  t.  c.  7.  in  an  avowry  for  rent,  the  writ  of  fecond  deliv^ancsis  ts^ken  awa^p. 
Ld.  Rayqi.  1  ^8. 

Harrington  ajrainj  Garraway, 

<^^"  9*  Eqficr  Term,  1 5 .  J^if .  i .     ^^.7       . 

If  4ifirftconwf€c  T^EBT  fof  rcnt  upon  a    Icafc    for  years.      The  cafe    was, 
t;.ko  a  Icafc  of    -*^    Sir  IVill'iam  Cokeyn^     conufce   of   a   ftatute,    takes    a    leafc     ^ 
the  reveriion,    for  years  of  the  rcv^rfion,   and  rcnt  referved  upon  tlie  leafe  for  / 
ff  **d«dVur-  ^^^Ts  ;  the  leficc  attp.rns ;  the  coiiufee  afligns  over  this  leafe  for' 
In**^  tcrni*,-'  y^ars  ;     afterwards     Harrington    being     conufc?     of    the   puijny 
bnd  although  ha  afTgn  the  leafe,  »  fecond  conwfec.may  extend  the  Jand.     FolK  477.  S^S-tt-i*  RtIK  Abr^ 
p4!  93?«      *•  l^*i*S  ^^^'  47°*  ^7*'     -?^'  4^'    *•  Vent,  327,    Dyer,  J05.     4.  Co,  66.  b.     Skin.  263. 

fictu{^ 
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JluMe    extends   this    revcrfion    and   rent;     and    afterwards    S/V  HA»^iKCTP|t 
/^PliliamCokeyn^hy  virtue  of  tlic  cldtrjlatute^  extended  this  revcrfion  ^j^^-^'^J^^^ 
find  rent.  ^  *awat. 

And  the  queftion  was,  Which  of  them  Ihoujd  have  the  rent?     >•  f^^^-  »^' 

*  '       ^  •  ^  Palm.  272. 

It  was  adjudged  witliout  much  argument,  that  the  firft  cot  i.  Bac,  Abr, 
nufec  by  acceptance  of  the  revcrfion  ar^d  rent,  and  affigning  it  1961  ?97» 
over,  the  extent  is  thereby  fufpcaded  during  that  terra,  and  the 
fccond  conufee  might  well  extend  it  againft-  him  [a). 

{a)   This  cafe  was  revived  in   EaAer     in  Eafler  Term,  iS.  Jao.  i.  for  i  d«fed  ia 
Term,  i6.  Jac.  i.  and  adjudged  for  the     forai,— Po(t.  477.  569* 
pbintiiTj  but  the  judgm^t  was  reverfed 

Broking  againft  Cham.  ^ 

A  SSUMPSIT,  that  he  Ihould  enjojr  fuch  lands  according  to  his  Zl^^^f^J^^ 
•^  leafe,  without  the  Jet,  interruption,  or  incumbrance  of  anynani  for  quilt' 
perfon  ;  and  Ihews  in  faft  that  this  land  was  extended  for  debt  due  enjoyment, 
to  the  king  by  proccfs  out  ef  tlic  exchequer,  and  fo  incumbered,  &c.  without  incum- 

A  r  1  •  rt  .  ,  .  rt      /.  .     ,  1         1  •  brancc  of  any 

Atter  verdiet  it  was  moved  in  arreft  of  judgment,  that  this  was  perfon,  the, 
not  a  good  breach  itlTigned,  for  he  doth  not  ihew  for  whofe  debt,  plaintiir  muft 
nor  when,  nor  by  whom  it  was  due  ;  and  it  may  be  tliat  it  was  for  '^^*=^  *  hvrf^l 
the  plaintiff's  own  debt.  And  although  it  w^s  alledgcd,  that  if  fo,  AmeT^^'iT* 
find  he  thereby  did  not  perform  the  promil'c,  it  would  not  help  him:  i>yft/^' 
,    Yet  IT  WAS  ADJUDGED  for  the  defendant;  for  the  plaintifi^s.c.  i.RoU, 
pught  to  fhew  a  lawful  incumbrance,  otherwife  he  might  have  his  ^^''  *'5« 
remedy  elfewhere.  Sid  vide  Dyer,  328^  contra.  2.  Edw.  4,  pL'  15.  (a) .  **'  j^^"^^^'  5** 

Moor,  8ii.     Vaugh,  118.  121.     Hob  35.     Cro.  Car.  <,     Ytlv.  30.     Cro.  EIlz.  914.    Term  Rep. 
C.  B.  275.     I.  Term  Rep.  671.      {a)  See  tlie  Cafp  of  Dudley  v.  Foliiot,  3.  Term  Rep.  5S6.  andPowel 

pu  ContTkfts,  379. 

Piei:s  Griffiih  agai^jj  Hugh  Middleton.  c^,^  ^^ 

AUDITA  QUERELA  to  avoid  a  Statute  upon  the  Statute  outjawry  may 
of  Ufury.  be  pleaded  in 

The  defendant  pleaded,  quod  refpondcre  non  debet,  becaufe  he  "^ItaZn^l^ 
was  outlawed  at  the  fuit  of  Thomas  Mo/ton  by  the  name  of  Pjter  ^xA  tho^bc  * 
(Jriffith :  and  it  was  thereupon  demurred,  nanr.e  be  Peur 

First,  Becaufe  that  Piers  and  Pi:trr  are  two  names  of  baptifm,  Tiht^i'^l' 
fo  it  cannot  be  averred  to  be  one  and  the  fame  perfon :  they  are  fynoni. 

Secondly^  For  that  this  outlawry  in  this  fuit  (which  is  only  p°^*'  ^^^^ 
by  way  of  difcharge,  and  to  recover  nothing)  is  not  pleadable.        y^^^ 

But  after  argument  at  the  bar,  it  was  adjudged  for  the  de-  *•  Roil.  Abr, 
ftndant,  J35' 

Moor,  411. 

First,  That  they  are  but  one  name  ;  for  fo  it  appears  hy  Piers  Cro.  Elii.  176. 
Gave/ton,  who  is  fo  named  infomeafts  of  parliament,  and  in  others  776-  44^. 
Pi'tei'  Gave/ton  ;  and  yet  it  is  well  known  that  both  of  then  were  p  }^'  '^7- 
meant  of  the  fame  perfon.    And  the  Chief  Justice  faid,  that   ^^j^^'^^g^ 
where  one  wai  fued  by  the  name  of  Sanders,  and  his  name  was  1.  Mod.  10*7. 
yllcxandcry  yet  it  was  held  to  be  well  enough  :  fo  Joan  and  Jane  *«4« 
^re  both  one  name  ;  but  Jgnes  and  yinne,  Gillian  and  "Julian,  are  ».Sid.4i« 
different.  29.  .ly/T   16.  W  47-     7-  ^^«.  6.  pU  39.    46.  Edw.  3.  \^Z:^^u^' 
^l  3.  22,    4.  Edvj.  iJoL  128,    6.  Edw.  4.  pi  9.  6i6  763,764. 

Secondly, 
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!*•  QiirFiTH  Secondly,  That  it  is  not  well  pleadable  in  this  fuit;  for^ 
K  S^'*-/*  pcrfon  outlawed  is  not  receivable  to  fue  in  any  court,  unlefs  it  be 
^Toy.^^'  ^^  reverfe  his  own  outlawry;  for  the  Chief  Justice  faid,  diat 
wi^cre  the  aftion  is  ad  lucrandanty  there  ought  to  be  ability  in  the 
perfbn  ;  and  it  is  all  one  t<v  gain  by  way  of  difcharge,  as  by  way 
of  pcrquifition.  Gl* anvil,  lib,  a.  cap.  3,  Utlagatus  legem  terne 
amiuh.  B&itton,  R^ponJrci  a  t&uts^  mes  nul  nfpondra  a  luy  ;  and 
S&ACTOV  to,  the  fame  inrept,  6.  Edvu.  4..  pi.  9.  Wherefore  it. 
was  adjudged  for  the  defendant^  aiid  that  the  plaintiff  ihould  take 
ijotbing  by  l^is  writ. 

<^^»»  "'  Sayrc's  Cafe, 

An  ipjJi^lije^t  T  TpON  a  fieri  facias  to  Sayre,    under-Jheriff  of  the  county  of 
^l^^^XToit  Buckingham,  he  fold  the  goods  of  a  poor  man  defendant  for 

riifforiincicr-    aa|.  138,  4d.  the  goods  being  well  worth  eighty  pounds. 

tokcn*S^l  .  I^  appeared  to  the  Court,  that  the  faid  Sayre  had  pcrfuaded  the 
ftrtfatiai.  j^iT  ^^  pHzc  the  goods  at  an  undervalue,  perfuading  them  it  would 
I.Hawk.  P.C.  DC  ^^ter  for  the  poor  roan:  wi^(^cupon  they  apprized  them  ut 
tix.      '       fu^^t  and  be  de|iYere4  tiiem  to  the  plaintiff  for  the  faid  fum. 

Thi;  Court  held,  that  it  was  oppreffion,  and  inquirable  at  the 
affifes  ^y  indiftment,  or  punilhable  in  the  ftar-charaber ;  and  the 
Court  commj^nded  that  the  undcr-fheriff,  being  an  attorney  {a)i 
ihould  be  brought  before  them, 

{a)  But  now  by  21.  Geo.  2.  c.  46.  no  under»(herUr  ftiall  ^  «s  a^  attomqrii  foCd'* 
^fi  or  asent|  under  thf  penalty  ojT  $fcy  pOui^s. 
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15.  Jac.  I.     In  the  Kings  Bencht 
$sr  Henry  Montague,  J&?/.  Chief  JuJU^Cn 
$ir  John  Croke,  Knt.  T 

Sir  L  hn  Dederidge,  Kr^.  \jHfiices. 

Sir  Koljert  Houghtoti,  Kni,         J 
$ir  Henry  Yelverton,  Knt.  Attorney  General. 
Sir  Thomas  Cqventry,  Knt.  Solicitor  Genera}. 


A 


Sir  William  Brunkard  againft  Segar,  P^,,  ^^ 

CTION  FOR.  WORDS.    Whereas  the  pl^ii^tiff  was  ono  to  c«U  a  iLm* 
of  the  privy^-chamber  to  the  king,  tli^t  tbf  defendant  ber  of  the  privy  1 
fpake   of  hirp    tlisfc  words,     **   Thpu  art  a  cozening  chamber •••r*- 
f*  knave,  and  lived  by  cozenage."     A  verd^ft,  upoi^  not  guilty  f^'''^*^^^" 
pleaded,  was  found  for  the  plaiutiiF,  ^^^^^^  ^^'^ 

It  was  moved  i^  arreft  of  judgment,  that  thcfe  words  wer*  not  a«*c,  339. 
jiftionable,  for  they  arc  too  general ;  and  precedents  were  fhcwn,  c^.  Eli*.  99, 
that  for  fuch  words  ;  aftions  being  brought,  judgment  hath  been  i?*- 
ftayed  ;  HUary  Term^    26.  Eliz,  Klrby  v,  ff'cdlis  {a),  and  31.  ^  ^^i^'^^,^" 
32.  Eiiz,  MiddUmorc  v.  fVarker  (b)  :  but  a  precedent  was  Ihewn,  *j^    ' 
that  one  liolbeacky  coroner  of  tVarwkky  brought  his  a£lion  /ov 
thefe  words,  '*  Thou  art  a  cozening  knave -coroner  ;"  and  it  \va^ 
adjudged  for  the  plaintiff  (c). 

MoiJTAouE,  Chief  Juftlce^  held,  that  the  quality  of  the  perfon 
is  to  bp  coufidered  in  this' cafe  ;  for  bping  employed  about  the  king, 
in  f^y  that  he  liycd  by  cozening  is  a  great  difciredit ;  but  of  every 
common  perfon,  thefe  words  are  not  fuch  a  (lander  as  the  law  will 
punilh.  Tbe  other  J uft ices  doubted  thereof,  and  willed  that  prece- 
dents fliou^d  beicarched  (Jj. 

ta\  Moor,  »6i.  {d)  In  the  Cafe  of  WilHt  v.  Shepherd, 

{k)  Cited  in  Cec'r^t'i  Cafe,  Cro.  Eliz.  95^      poll.  6 19.  tlui  Cafe  it  faid  to  have  been  ad- 
(^)  Egletoi^'i  Ca(e,  gitfid  Cro.  £liz.  95.       judged,  that  the  words  were  not  adionable. 

Dutton  againft  Engram.  Cme  »•• 

EaJierTerm,  i^.Jac.  I.     Roll  zo^. 
"DEPLEVIN.      Upon  demurrer   the  cafe  was,   fTtlliam  Gold-  ^^^'^^cofhni 
•"-  well  feifed  of  lands  in  fee  in  Chard\  holden  in  foccae^e,  devifed  J^.-'*  *"^  •**• 
them  to  his  wife  for  life,  and  after  her  death  to  John  his'cldcft  fon,  c^w^hit 
^nd  to  his  heirs,  upon  condition  that  he,  as  fooii  as  the  land  he  ihoaid  grant 
{hould  come  to  l^jin  ^n  pofleffion,  fhould  grant  to  Stephen  his  fecond  « annual  rent 
fon,  and  his  heirs,  an  annual  rent  of  four  pounds  out  of  the  faid  out  of  it  to  ^. 
tenements  ;  and  that  if  the  faid  John  died  without  heirs  of  his  body,  'i^i'^l^^^*' 
that  the  land  fhould  remain  to  the  faid  Stephen,  and  the  heirs  of  bis  not  an  ^r*  in 
body,  &c. ;  and  died.  The  wife  entered,  and  died.  John  in  4.  Eliz.fct. 
filtered,  and  granted  a  rent  of  four  pounds />rr  annum  to  Stephen  znd  ,.RoU.Abr. 
hi«  heirs  out  of  the  faid  lands,  with  claufe  of  diflrefs.     Stephen  '^%%,  48a.  841. 
granted  that  rent  to  Engram,  to  whom  JoAw attorned.   Afterwards,  '^jS. 
John  dying,  Stephen  entered,  and  in  30.  £//2.infeofFed  Sir  PFUliam  ^[®-  ^''-  »^5« 
^IVyihers^  who  let  to  the  plaintiff;  and  for  the  rent  of  two  years  be-  Hob!  lyit'' 
hiad  ia  a,  Jac.  i.  this  diftrefs  was  uken.     And  all  this  matter  u.Ray.ioi. 

being  Cowp.  234. 
4»o.  833. 
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« 

puTTON      being  difclofpd  by  the  avowry,  and  bar  to  the  avowry,  it  was 
againji       dcmurrcif. 

Ingram* 

The  fwst  Question  was,  Whether  John  had  an  cftate  in  fee 

3,  Term  Rep.  ^y  ^his  demifc  at  the  time  of  the  grant  of  this  rent  ?  becaufe  the 

?  ^'  demife  was  to  him  and  his  heirs,  upon  condition  that  he  fhould 

grant  a  rent  to  Stephen  and  hi^  heirs,  whereby  the  intent  was  (hewn 

that  he  ifhould  have  a  fee  ;  otherwifc  he  could  not,  legally  grant 

fuch  a  rent  to  have  continuance  after  his  death. 

But  it  was  resolved  to  be  an  eftatc  tail;  for  being  limited, 
that  if  he  died  without  iffue,  that  tiicn  it  Ihould  be  to  Stephen  and 
his  heirs  of  his  body,  tliat  fhews  what  heirs  of  John  were  intended, 
viz,  heirs  of  }iis  body  ;  but  yet,  by  the  limitation  of  the  will,  he  is 
to  make  this  grant  of  this  rent ;  which  being  by  the  appointment 
of  the  donor,  iris  not  contra  formam  donationts^  but  ftands  with  the 
•  gift,  and  fhallbind  the  iflue  in  tail.     Vide  35.  jijf'  P^-  H*  37*  -47» 
'  pL  15.     J^y^%  l?i«  ^  190-  and  PVebb  v.  Herrings  ante,  415. 
ff  adevt(^be        Secokdly,  Admitting  thaX^ohn  Goldwell  was  tenant  in  tail  at 
made  of  land  i>  the  time  of  this  grant,  remainder  to  Stephen,  Whether  this  grant 
iai7,  upon  con-  of  thc  rc^t  (hall  endure  longer  than  the  eftate  made  to  John  fhall 
^'°"  "^^^  '^'^  endure  ?  For  it  wgs  objefted,  that  being  extrafted  and  granted  out 
gwm  theiwut   ^f  ^^^^  cftate  of  John  to  Stephen^  who  had  the  remainder,  it  fhall  en- 
anannuairent,  dure  longer  than  the  eftate  of  John  who  granted  it ;  and  his  eftatc 
and  thecondi-   being  determined,  out  of  which  the  rent  vras  granted,  tlic  rent  is 
tion  b«  p?r-     ^Ifo  determined  ;  for  he  had  not  any  power  to  charge  more  than  his 
wnT^'A^*and  own  eftate  ;  and  the  intent  of  the  deraifor  doth  not  appear  that  he 
docs  noi'de-      Aiould  be  charged  longer,  becaufe  it  is  appointed  to  be  granted  to 
icrmineby  thc  him  in  remainder;  therefore  it  is  not  intended  that  it  mould  en- 
death  of  the  •  (Jure  Icrnger  than  the  particular  cftate  tail ;  and  it  fliall  inure  as  a 
donee  grant  to  one  and  his  heirs,  as  long  as  J,  S.  hath  iflue  of  his  body; 

I.  Roll.  Abr.    and  he  being  dead,  the  rent  is  determined.  - 
842. 

Cro.  Car.  los.  BuT  IT  WAS  RESOLVED,  that  this  was  a  good  grant  of  the  rent 
I  Fctrc  Wms.  j,^  fee,  ifluing  out  of  all  the  eftate,  and  not  out  of  the  eftate  tail 
^'  r  I  8  ^"'y  '  ^"^  being  guided  by  the  diredions  of  the  will,  it  (hall  tako 
3.  urr.  179  .  g^^^pj-jj^^g  jQ  ^j^g  limitation  thereof,  and  charge  all  the  inheritance. 
Wherefore  it  was  adjudged  for  the  avowant. 

Case  3.  '  Tefmond  againft  Johnfon, 

Trinity  Term,   l^.Jae.  I.    Roll  igg, 

ti^^r  u '^oofi,  npROVKR  of  goods  L  and  fuppofeth,  that  3.  May,  14,  5Vr,  i, 
tiwugh  the  con-  ■■  hc  was  pofTcHed  of  thofe  goods,  and  the  lame  day  loft  them  ; 
vcrfionbt  al-  and  that  4.  Afuy,  anno  14.  fupradi^,  they  came  tQ  the  defendant's 
Ihl^bf^^'for*  harivi  by  trover  •  and  that  pojtea,  viz,  1,  May,  etnno  14.  fopradiff.  he 
ul^figa'^  *^s      converted  them  :  and  it  was  found  for  the  plaintiff. 

the  d^dy*^hcinK  ^^  ^'^^  "^^^  moved  in  arreft  of  judgment,  that  this  declaration  is 
after rhc"v:»."  not  gooJ  ;  for  the  convcrfion  is  alledgcd  before  tlie  trover,  which 
•ni  repugnant,  cannot  bc,  and  therefore  void. 

ftall  be  rued 

td  Sed  ncn  allocatur  \  for  it  was    adjudged,  that  poftea   convey  tit  is 

Ante,  07. 

lVft.*55o   6:S  6*0. — Saik.  561.     Sua.  ^32*  245,  954.  1095,     3.  Burr,  17^9,  t.  HI-  Rep*  49S- 

fufficient. 
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§ 

f\Jfi5cient,  and  xht  fcUicet  is  void.     And  a  precedent  {a)  was  then     Tismokd 
fliewn  in  an  cj^ftment,  where  the  ejeftment  was  alledged,  that     |//^|^^ 
poftea^  fcUtcety  fuch  a  day  which  was  before  the  leafe,  and  it  was     J*"***** 
found  for  the  plaintiff;  for  the  fciUcet  being  repugnant  is  void,  and 
the  p9/lca  cjecit  was  held  good  enough.     Whereupon  it  wa»  here 
adjudged  for  the  plaintiff. 

(a)  Adams  ▼«  Coole,  ante,  ^^, 

Memorandum.  Cist  4. 

•Vr  OTE,    Th«\;Vhere  a  recotd  is  moved  Ouf  of  the  king^s  b^fich  Writ  of  error 
-^^    by  a  writ  of  error  into  the  exchequer  chamber  {a),  it  is  not  any  ^^^^j,"^,^*^ 
record  in  court  until  the  error  be  determined  ;  and  if  there  be  any  exchequer 
miftaking  by  the  negligence  of  the  clerk  in  the  tranfcript,  the  dwinber. 
tourfe  then  is  to  fend  for  th€clerk  of  the  court,  and  to  amend  it  in  Ld.  Ray.  71, 
the  exchequer  chamber;  but  if  the  principal  record  which  remains  Cromp.  Pracr 
in  court  be  falfe,  then  to  amend  it,  and  thereupon  to  alledgc  ^/m;-  9^*- 
nuticn  ;  and^  upon  certificate  thereof,  the  traufcript  Ihall  be  alfo  ^^"8^'  35»' 
amended,  if  it  appear  to  be  but  the  negligence  of  the  clerk  o-nly. 

(a)  Seez7.  EUz.  c.  8.  2.Cromp.  Prad.  from  the  original  record,  or  other  defef^, 
369. — By  5.  Ceo.  i .  0.13.  all  writs  of  er-  fhaU  be  amcn4ed  by  fudi  coiuta  vvbere  Tucb 
ror,  ithercln  there  (hall  be  any   variance     writs  are  Kturnable. 

Anonymous.  Cas«  5. 

TF  a  man  plead  by  force  of  an  indenture  which  is  loft,  nnd  affidavit  If  *  P^^r  p*«*^ 
*  made  thereof,  the  party  (hall  be  compelled  by  the  Court  to  Ihew  *^^^J^^J^'  ^'V 
his  counterpart,  and  he  to  plead  thereto,  or  otherwife  the  Court  ^^^^'ifjiothcr 
may  grant  an  imparlance :  fo  it  is  if  he  willdepofc  tiiat  he  never  had  party  mail  pro- 
any  counterpart.  duce  jhe  count- 

terpart.     i.  Saund.  &,  9,     1.  BaCr  Abr.  i^t,     j.  Tcr.  Rep,  t^t* 

Anonymous.  caii?  6. 

T  JPON  a  rule  given  in  the  cdmmon  pleas  for  a  prohibition,  the  if  a  prohibftioo 
^  party  laid  by  his  prohibition  ;  and  the  ecclefiaflical  court  pro-  be  allowed  bur 
ceeded  to  fcntcnce:  afterwards  the  party  appealed,  and  two  Terms  no^deiiterfdtiu 
after  the  other  delivers,  prohibition.  bS^^'Z"! 

The  Court  held,  in  regard  he  had  furceafed  his  time,  and  fuf*-  ^-^^  ^  revived, 
fered  the  fentence  to  pafs,  tiiat  he  now  fhould  not  have  th^  benefit  **°^*'  ^^3- 
of  the  prohibition  ;  and  a  difference  taken  where  a  prohibition  was  Cro.  Car.  gy* 
granted,  and  the  party  not  ferving  it,  fcntcnce  of  excommunica-  Cor-b.  44S. 
tion  is  pronounced  in  default  of  anfwer  :  there  upon  the  matter  he  ^'  ^^^'  ^^' 
Ihay  have  the  benefit  of  his  prohibition,  but  not  where  there  is  2iLd!*RaV.'}^, 
fcntbnce  definite*  Do'ugi.  3*78^  ' 

I.  Term  Rep.  551.    3.  Tprm  Rep.  3- 

Anonymous.  Cas«  ^. 

A   PROHIBITION  prayed  to  tlie  fpirirual  court,  upon  a  fu^  a  oew  mill  is 

^^   geftion,  that  the  parfon  libelled  for  tithes  of  a  mill  which  was  Habk  to  riihc, 

crcded  upon  land  difcharged  of  tithes  by  the  Statute  of  Monafleries,  although crede^ 

31.  Hen.  8.  c.  13.— And  denied  per  tot  am  Curiam  j  for  demo-  charwd<rf'Iuhe 

kndino  de  novo  ere^o  nonjacet  prohibition  «.     .  ' 

^         ^  March.  15. 

3.  Com.  Di^.  tox.     3.  Atk.  17.    4«  Mod.  45, ' 
Set  9«  Edw.  1.  c«  e.  and  3.  Bulft^  %\%.     12.  Mod.  243. 

Hampton 


Case  t* 

rhheiiRocdoe 
tor  tleiMAuring 
I  ftddk-horfc 
tept  by  the  oc- 
:apier  of  tbo 
land  for  por- 
pofes  of  hnf* 
Landry. 
Port.  575. 

E.Roli.Ab.64f4 

[!rOft  Can  237. 
Cro.EUfc.446. 
176. 

I.  Bom.  iju 

Biinb.  3.  313. 

^oph.  126. 
I.  Vent.  236. 


Case  9. 

Toohar^awo- 
natf  with  hav- 
tng  ba2  the  pox 
is  a€Koaabie. 
Hob.  119. 
i.RotUAb.  43. 
k.  Com.  Dic^. 

*S4.  (D.  «9-) 
Ld.  Ray.  710, 
ft.  Stra.  11S9. 
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,  .  Hampton  agahifi  Wild. 

A  PROHIBITION  was  awarded  to  thefpiritaal  cdutt,  foi-  tha{ 
-^^  Hampton^  piifon  of  Thimbletborpey  fued  It^Ud  in  the  fpiritu^l 
courts  becaufe  the  faid  0^ild  had  let  a  certain  clofe,  referving  pas- 
turage for  his  faddle  gelding; 

The  parfbn  had  fued  him  for  tithes  to  be  paid  of  things  reno- 
Viint ;  but  this  horfe  being  only  for  labour  and  travail,  wduld  not 
rertpw :  otherwife  it  had  been  if  he  liad  kept  an  horfe  to  fell,  where- . 
by  profit  had  beeii  accrued ;  for  in  that  cafe  he  Ihoiild  have  paid 

tithe. 

HotJGHtbN  centra  in  the  princijpal  pdint,  becaufe  by  the  pafturc 
he  may  increafe  the  profit ;  and  fo  it  is  a  profit  ratione  fundt^  as  \\\ 
cafe  61  barren  cattle  :  he  ought  to  alledge  further,  that  they  were 
ufed  to  labour* 

And  by  all  thS  three  Justices;  if  he  hid  Averred  iii  th* 
furmifc  that  lie  ufed  the  horfe  for  labour^  the  prbhibitioii  had  hm; 

Miller's  Cafe; 

A  CTlOk  UPON  ^HE  CASE  by  MilUr  artd  his  wife,  for  theft 
•^^  words  fpoken  againft  his  wife  :  "  Airs,  Milter  is  a  whore;  and 
"  hath  had  the  pox,  and  hatli  holes  one  may  turn  his  finger  in 
"  thcni :  Mr.  Ring  the  apothecary  gave  her  drtnk  for  it,  arid  therc- 
*'  fore  take  heed  how  you  drink  with  her."  It  was  moved  thait 
the  words  were  not  actionable  ;  and  Jeaneys  Cafe  {a)  and  Lamb's 
Cafe  (b)  were  cited  in  proof  thereof. — But  ALL  the  Gourt  hcld^ 
that  the  aSion  well  lay  ;  and  cited  Taylor  v.  Ba)tcks  to  be  adjudged 
accordingly,  "Thou  art  aleproils  knave"  {c) ;  arid  Davzs  v*  Taylor ^ 
"  He  is  rotted  with  the  pox"  {d)  ;  and  BacH^er^i  Cafe,  *'  Thou  waft 
•*  laid  of  the  pox"  (e). 


(-)   4.  Co.   17; 

(*)  9-  Co.  59. 

(e)  Ante,  144; 

(<7)  Cro.  El)f.64^. 

( r  )  Cro.  E  Ki  2 .  2 1 4,  St  J  v  lie  the  cafe  of 
Car(l;dce  v.  Mapkdorum,  Ea«tr  Term,  28. 
<?eo.  3.  where  theft  words  fpoken  of  a  vo- 
inan^  **  I  have  kept  her  comrhoti  the(b 


**  feven  years  \  (he  h^iih  given  ma  die  bUddif- 
**  Order  and  three  or  four  other  jcn:|eri1cii»'' 
were  held  r\oi  Co  be  aCtiohable,  becaufe  ttiey 
may  refer  tb  i  titlie  pa(i ;  and  there  is  nb 
reafon  why  the  company  of  a  pet  fun  who 
has  Imd  a  contagious  diforder  fhould  be 
avoided,    i.  Term  Rep.  473.  47 5^ 


Ca<«  to* 

A  rpint^iat  pef- 
fon  cpovtAed  of 
fnant!aoghter 
$x.  common 
law,  may  be  li* 
belled  agairiil  in 
the  fpirltual 
court,  in 
V6  a  deprivadoo, 
notwichfUoding 
the  alk>wance  of 
hi«  clergy. 
ftxRoll.Ab.zfti. 
l4ob»iat.i^S. 
204. 
Keilw.  ttU 


Searle's  Ci.(^^ 

PROHIBITION  was  prayed  by  Richardson,  j/f/X^iw/,  fotthal 
^  SearUy  parfon,  having  been  convifted  of  homicide,  and  allovved. 
his  clergy,  was  now  fued  in  the  fpiritnal  court  by  libel.  That 
whereas  he  was  convifted  of  homicide,  &c*  it  fliould  be  a  caufe  to 
deprive  him  of  his  benefice.  He  cited  a  precedent  in  Michaelmas 
jHrrm,.  ay.  fef  28.  Eli%,  in  the  common  pleas,  Roll  2574.  where  a 
prohibition  in  like  cafe  was  awarded. — But  per  tot  am  CtTRlAJvl^ 
no  pix)hibition  ought  to  be  granted.  Montague,  Chief  Jujlict^ 
(aid,  that  although  the  (iatute  of  t8.  Eliz.  c.  7.  ordains,  that  aftfer 
clergy  'the  party  Ihall  be  fet  at  latge,  and  Ihall  not  be  put  to  his  pur- 
gation,.yet  that  doth  not  difaffirm  thfc  judgment.  Whereto  Crok& 
and  DoDERiDCE,  Juftices^  accorded. 


t>y€r,  193.    March.  174.    Ld.  Ray.  1507. 


A» 
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As  to  the  objcftion,  that  the  libel  In  the  fpiritual  court  was  not  in  a  Hbel  to  ir* 
<igainft  him  as  an  homicide,  the  Court  held,  that  it  was  fo  much  ^"^J^* .■  ^^^ 
the  better  ;  for  if  it  had  been  fo,  a  prohibition  ought  to  have  been  cOTviflcd^bL 
granted ;  but  it  is^  quid  conv'Uiuifmt  de  homicidio^  as  it  ought  to  be ;  for  mlcide  In  the 
without  conviftion  there  is  no  caufe  of  deprivation  ;  and  ifit  were  temporal  courts 
wainft  him  as  an  homicide,  it  would  be  contrary  to  the  verdift '^f^^^^'pjrltwal 
given :  but  here  they  proceed  only  to  deprive  him  by  reafon  of  his  aeai^iThim/ir 
conviction ;  and  fo  do  thereby  affirm  tlie  verdift.  iA^Umulu;A 

prohibition  lies.     Hob.  iii.aSS.     Cowp,  Incumb.  53.     3.  Mod.  164.      F.  N.  B.  4s.     Jones,  3x9. 
i«  Lev,  138.     t.  Sid.  217.     1.  Keb.  7ti.  761.    Comb,  71.     Hob,  291. 

As  to  the  objeftion,  tliat  inafrauch  as  the  ftatute  of  18.  Eliz.  c.  7*  Wwhat  mann* 
hath  difabled  him  that  he  fliall  not  make  his  purgation,  he  fhalJ^'*»''-f'^«» 
410W  be  taken  to  be  as  if  he  had  made  his  purgation  before  the  fta-  ^^^^  ^.^j^^ 
tute ;  and  before  the  ftatute  he  could  not  then  have  been  deprived ;  •<  every  perfon 
it  was  anfwered,   that  anciently  by  the  conviflion  he  was  to  un-  ••admitted  to 
dergo  two  punifhraents,  the  one  of  death,  the  other  of  defamation ;  ||  hiiclergyihaii 
and  that  the  firft  was  difchargcd  by  allowance  of  clergy  ;  pcena  potefi ,"  ^^j^^^'^j;" 
dirimiy  culpa  pcremus  erit.     Afterwards,  in  the  time  of  AnsELM,  «  n^y^j,„,^  j^f' 
archbijhop  of  Canter  bury^  it  was  ordained  by  a  General  Council,  quod**'  ter  a'lowuizc 
tUrlci  non  IraUntur  mayubus  j^dicis  temporalis  j  which  Council  in  the  "  «nd  burning 
time  of  Thomas  de  Becket  was,  by  ufurpation,  received  here  ^^'!^^^J^^ 
England;  and  fo  far  prevailed,  that  if  any  fuch  perfon  prayed  hisa  charged  "is 
clergy,  and  was  delivered  €0  the  ordinary,  they  then  re-examined  to  be conftrued. 
him  by  twelve  fpiritual  perfons  ;  and  if  he   were  acauitted,  he 
Ihould  not  be  deprived  {a) :  and  this  trial  by  twelve  clerks  was  not  J^^j,®' "^* 
but  de  aedulitate^  fo  as  the  firft  conviftion  remained  (b} :  and  the  s.  p.  c.  131. 
purgation  did  not  difaffirm  the  verdift  ;  for  he  is  delivered  to  tlie  1.  Hawk.  507* 
ordinary  by  the  judgment  of  the  common  law ;  and  the  entry  5^»-  ^ 

thereof  is,  **  qucd  traditur  ordinario^  feff  .'*     And  the  law  was,  that 
if  he  did  not  make  his  purgation,  he  ought  to  remain  perpetually 
In  prifon,  and  have  flender  diet,  viz.  every  day  bread  and  wat^r* 
only  :  and  if  the  ordinary  refufcd  to  accept  of  his  purgation,  then 
he  might  have  a  command  to  the  bifliop  to  do  it :  and  note,  that 
the  writ  is,    *'^  fatis  kahnwr  Jujitilui*^  [c)  ;    fo  as   the   ftatute  of 
28.  Eli%.  c.  7.  doth  not  make  any  purgation  for  the  taking  away 
that  which  was  before  ;  and  the  purgation  before  the  ftatute  did" 
not  defeat  the  verdift,  but  affirmed  it :  and  it  is  a  rule,  not  to  grant 
^  prohibition  where  the  proceedings  in  ecclefiaftical  courts  are  noC^oj,,  ,,j^ 
Againft  the  law  of  the  land,  nor  the  liberty  of  the  fubjeft :  and  fo  Hob.  %%U 
llie  prohibition  was  denied  by  the  Court  (d). 

(«)  ViJk  Undwood  Canonica  fur^atU         (J)  See  Hunn*s  Cafein  Kellawiy^s  R«« 

fieunJa.  pom,  7.  Hen.  S.  pi.  iSi.  and  a.  Havrk. 

(♦)  Sec  flat.  We<t.  i.  c.  1.  P.  C.  51a. 
(t)  9^idtNstyra3rf^iMmt4St,C0r,ijyt 


Wefton 


43*  '  Trinity  term,  15.  jac.  i.     in  B.  ft; 

Caic  lu  Weftop  agaiNjl  D^bniet. 

to  r^u^ d?^  A  CTION  ON  THE  CASE;  Whereas  a  fuit  was  depcndirig  ifl 
jufticTtre^not  ^^^  fpiritiial  court  betwixt  one  J.  and  the  defendant,  in  v/hich 

aaionabft.  fuit  jf.  produced  the  now  plaintiff  for  a  witnefs ;  the  defendant, 
i^me,90.  ^34.  having  day  given  to  except  againft  the  witneffes,  put  in  his  excep- 
^9^"  tions  in  writing,  that  the  now  plaintiff  was  not  a  competent  w^it- 

t.Rotli  Ab.33.  nefs,  and  tliat  there  ought  not  any  credit  be  given  td  him,  becaiifc 
*7«  he  was  {)erjured  ;    whereupon  the  plaintiff,   hanging    this    Ibit^ 

i°^nd^i*i  brought  this  aftion  for  this  fc^ndil :  and  it  was  argued,  that  it  lajr^ 
I.  Lev.  140  gyj.  ^jjg  whole' ClotJRT  held,  upoil  the  reafon  in  Dixie" sCafc^ 

Hardr!"»iV.  *    4'  ^^*  '^  ^^"^^  '^  ^^^  not  maintainable,  becaufe  if  is  in  the  courle 
Bull.  N.p.'e.    of  juftice,  and  not  ex  malitid  :  for  if  one  bring  another  before  a 
4.  Biinr.  807.    juftice  of  pcace  for  fuppofitiori  of  ftlohy  without  any  jilft  caufe, 
i.Tcr.Rcp.iio.  yet  no  aaion  lies;    and  if  one  exhibit  a  fcandalous  bill,    if  tlie 
Court  hath  jurifdiftion   of  fuch  matters,     an  aftion   lies   not: 
otherwife  it  is,  if  the  Court  have  not  jurifdiftion  ;  or  havings  if 
the  party  publifh  his. bill  abroad,  the  faid  bill  being  falfe.     But 
in  this  cafe  the  defendant  proceeded  in  fuch  manner  as  the  fpi ritual 
court  hatli.  allowed  him,  zi%,  to  difprovc  the  tcftimony  of  thft 
ivitnefles  produced. 

Houghton  faid,  if  in  trefpafs  the  defendant  juiiifies  that  the 
plaintiff  was  a  bankrupt,  whereby  he  had  a  commiflion  upon  the 
llatute,  and  thofe  goods  were  delivered  to  him,  whercfes  the  plain- 
tiff was  not  any  bankrupt,  nor  any  commiffion  iiTued,  yet  thd 
plaintiff  for  the  words  contained  in  the  plea  (hall  not  maintain  any 
a£tion.  And  he  put  the  Chief  Juftice  in  mind  of  Breoks'  Cafe  {a) 
ftg^inft  the  Recorder  of  London^  who  in  evidence  to  a  jury  fpakc 
fcandalous  words  againft  one ;  and  yet  adjudged  that  no  a^ion 
lay.— So  PER  Curiam  judgment  was  here  for  the  defendant* 

(ii)  Ante,  90. 

Cais  11.  Henning*s  Cafe* 

Onapromifeto  A  SSUMPSIT.  Henning  bought  two  weighs  of  barley,  and  af- 
pay  as  muck  for  *^  fumed  to  pay  fpr  them  as  much  as  the  plaintiff  Ihould  have 
goods  as  wtry  Qf  ^^y  other,  abating  a  pennv  only  in  every  bufhel.  The  plaintiff 
%thtf  pavf,  the    ,,        -^     ,       '      r  1  j^    V/    n^     r   '     1  •        -^  ♦  1       i« 

rlaintiff muft     Ihews,  that  lie  fold  to  7.  5.  after  this  agreement  two  weighs  of 

five  notice  how  barley  for  eighteen  pounds,  which  (abating  the  one  penny  in  every 
inuch  oth<9r«  bufliel)  amounted  to  17I.  los.  and  thereupon  brought.his  aftion  : 
^^^'  and  becaufe  it  did  not  appear  in  the  declaration  that  notice  was 

Poft!  471.^403.  given  to  the  defendant  tliat  J.  S,  had  given  eighteen  pounds,  the 
^84.      '      '  judgment  was  arreftcd. 

463!*  ^  ^'  And  for  the  fame  reafon  a  judgment  was  reverfed  in  TiUi/i  v, 
ifob.  51.  Uoims  ;  and  this  difference  taken,  if  the  agneciiient  be  that  he  fhall 

1.  Sid.  36.  pay  fo  much  as  J,  S.  in  particular  paid  ;  in  that  cafe*  quia  conjlat 
^^-^^^l^fV  depcf^fona^  and  he  is  indifferently  named  betwixt  them,  the  dercn- 
l.  Leon.'  ?it'  ^^^^^  ^^  ^^^^  P^^^'  ^^^^^  ejiquire  of  him,  and  the  plaintiff  is  not  bound 
S.CoiiLDig.  53,  54.     Sail:.  22.     i.  WUf.  t%,    Dougl.  j^8. 

to 


Trinity  Term,  15.  Jac.  i.    Iii  fi.  ft.;  45$ 

to  give  rtotice  :  but  when  the  tierfon  is  altogether  uncertain,  there   Hinnikc's 
tlie  plaintiff,  to  ehdtle  himfclfto  the  i;aiori,pnght  to  give  notice.         ^^"' 

Houghton  cited  this  cafe  to  be  lately  Adjudged:  Oneaflumes  tb 
feve  harmfefs  J.  S.  of  all  oBligatiohs  wherein  be  fhall  be  bound  for 
y.  N. ;  and  in  ivx'affumpfit  brought,  he  Ihews  that  he  was  bound  in  Ante,  %U^ 
an  obligation  for  J^  N.  from  wWch  he  Was  not  faved  harmlefs,  and 
510th  not  fhew  that  he  gave  any  notice  t<)  the  dtftndartt ;  yet  hfeld 
tb  be  good  enough. 


tKO.  jAfc;  f  (  Michaetmif 


*^  iMicfiaeimas  Term, 

15.  Jac.  1.   In  the  King's  Bench, 
Sir  Henry  Monttgue,  Knt.  Chief  Jujlice. 
S/V  John  Croke,  Knt.  "] 

Sir  John  Doderidge^  Knt.  >  Jujiices. 

Sir  Robert  Houghton,  Knt.        J 
Sir  Henry  Yelverton,  Knt.  Attorney  GeneraL 
Sir  Thomas  Coventry,  Krtt.  Sol-cltor  Genera!. 


CMt  1-       Richard  Bfooks  agaitift  EHz.  Brooks,  and  Will.  Wright. 

'Hilary  Term^  13.  Jac^  \.     Roil  igw. 

ifacopyhoWer  TT^  JECTMENT  of  lands  in  IVelborough,  of  i  leatfe  t^ijohn 

furrcndcrkis         M       fVright. 

iftate  generally,  -* — '  Upoh  not  giiiltv»  it  was  found  bv  fpecial  vcrdiS,  that 
to  whofc  u^^^^  >*«  fVrighU  father  of  the  leffor,  was  copyholder  m  fee  of  this 
is  made,  and  land  of  the  manor  of  JFelborough^  and  lurreudefed  it  into  the  lord's 
the  lord'  re-  hands,  who  regrantcd  it  in  this  manner  :  **  MkmoraI^dum,  quod 
grant  it  to  the  ♦«  Jqhn  W RIGHT  ceplt  de  domino  c€Ux  ten',  cut  domlnus  concejjity  hide 
ifclXT^toVim**  fcifinand,  HABENDUM  e'ldem  ] OH Aum  et  Elizabeth  uxor i e/uSyet 
and  hit  wiVin  **  h^redibus  eorum  de  c-rponbus  fuh  esCeuntibus,  remanere**  to  tlie  faid 
uil,  the  wife  John  Upright*  The  faid  John  Pfnght  dies  ;  the  leffor  as  his  heir  en- 
ihaii  take,  ^^^5 .  artd^if  the  faid  Elizabeth  (hall  take  by  this  copy,  they  praf 
thwjgh  not  ^j^g  dlfcrction  of  this  court;  and  then  find  for  the  defendant;  if 
T^iZ         otherwife,  for  the  plaintiff.  • 

t>  8  6  A"^'  ^P^"  ^^^^^  argument  at  the  bar,  it  was  ADjUDcfco  for  the 
a.^RVAb?67t<lefendant:  for  although  there  be  ho  words  of  grant  in  the  copy^ 
p'oph.  115.  '  nor  is  there  any  grant  to  the  wife,  but  an  habendum  only;  yet  if 
Co.  Cop.  9.  ^as  held  good  enough  :  for  the  intent  of  the  lord  appears  that 
^fi'b*^'  *"'*'  bothfhould  take;  and  there  is  no  more  granted  to  th«  hulband 
Cil'iwt*«  Ten.  ^^^^  ^^  ^^^  ^^^®  '  ^^^  ^'^^^^  ^^^  ^^^  ^^^  words  of  grant  to  the  hnf- 
155.159.  '  band  but  *^  ccpit  de  dominoy  cui  domimts  concefftt  fetfinam/^  but  ail 
Ld.Raym. 614.  the  words  of  grant  and  limitation  are  in  the  habendum:  and  in 
^*^'  ,      many  manors  there  are  no  other  form*  of  grant  or  limitation ;  and 

I.  Pew  Will.-   .^^  ^j^^  ^^  £.^^^^^  ^   ^1^  J  j^  where  a  gift  was  made  to  a  hufband,  ha^ 
'bendumjimulcum  his  wife  in  frankmarri;^ge,  Ihe  being  the  lord's 
.  kinfwoman,  it  was  adjudged, to  be  good,   although  fhc  were  not 
'  named  before  the  habendum.     Wherefore  it  was  adjudged  for  tbs 
defendant.- 


*7 


CaS£  2. 


Holms  agahtjl  Brokct* 

Hilary  Tanty  1 4.  Jac,  1.     "Roll      . 

To  debt  on  TERROR  of  a  judgment  in  the  common  plcrfs.  The  efrdr  af- 
4ond,c«MtitioA.  ^  figned,  For  that  in  dcl^t  upon  an  obligation  the  condition 
ed  to  pay  <>«  the  5gin^  for  the  payment  of  fixty  pounds  upon  the  25th  oi  Junif 
iji\i  of  June,  a         j^^  j^  3^  j^j^  j^Q^f^  ij^  Flcct-Jireet ; 

pjea  of  payment  ^  .  .  "^  ,  j. . 

on  the  xoih  of  June,  Jecunditmf»rmMm,  Vf.  is  bad  aficr  verdifi  j  for  ch«  Iffoc  k  dihrs  lh«  cofiditioa. 

Antc»j77.  Poflr.  ^^^  585*  ^. 


Rllchaelnias  Term,  15.  Jac.  i.   In  B.  k.  43i 

The  defendant  ipleaded,  that  he  paid  t\it  forefaid  fum  of  fixty  Hoims 
pounds  the  20th  day  of  ^««f,  anno  12.  Jac  i.  it  tht  faid  houfe,  »^f^7^ 
fecundum formam  et  effedum  tndorpimenu pisdUlh 

The  plaintiff  l-feplies,  that  he  did  not  pay  it  the  forefaid  2bth  of  Cro.  Car.' 54. 
yune^  b^c,  ;  and  iffne  thereupon,   dnd  vtrdift  foUnd,  that  he  did  184- 
not  pay  it  the  forefaid  aOth  otjune;  and  judgment  thereupon:        ^^w\P' 

Error  for  that  caiife  aflighedj  For  the  ifluc  is  taken  dehors  the  ,.  Burr.  297. 
matter  of  thfe  condition  ;  and  fo  kn  ill  piea,  and  void  iflue :  for  it  »i  ^ut.  94^. 
may  be  true  that  he  did  hot  pay  it  the  20th  of  June^  yet  it  may  be 
paid  upon  the  25th  of  June  :  and  altlti^ugh  it  were  fhewn  to  be  ati 
ill  plea,  yet  it  fhall  be  aided  by  the  ftatute  of  32.  Hen,  8.  c,  30. 

But  it  was  refolved  that  it  was  hot  aided  ;  for  it  is  hierely  void*  Co:  Lit.  m.hi 
^nd  no  iflue,  being  found  for  the  ^laintilF:  for  it  may  be  that  the  Dyer,  221. 
obligation  was  not  forfeited,  riotwithftanding  this  vtrdift:  but  if  cr^  03^^284!* 
the  yerdift  had  been  found  for  the  defbndant,' that  the  payment  ^,  sjd,  78. 
was  the  20th  ofjune^  peradventure  the  verdift  had  made  it  good,  Cro.  Eljz.  i4.ti 
as  in  tlie  cafe  of  Chdmberlaln  v.  Nichdls  (a) :  for  payment  iefore  Savii,  96. 
tlie  day  is  good  payment  at  the  day;  and  the  plaintiff  hath  not  caufe  ^^^j^'^^"  ,  j 
of  aftion  ;  but  non-paymfcnt  at  the  day  before  tlie  true  day  in  the  ''   *  '     '^    * 
ipondition  is  hot  a  non-paynierit  at  the  day  :  for  it  may  be  that 
he  paid  it  upo,n  the  25th  day,   although  it  were  not  paid  before; 
Wherefore  the  judgment  was  reverfed  (i): 

(a)  ^,  C6.43;     (b)  StdvitU  4«  &  5.  Ann.c.  i6.  f.  12. 

Johns  uf^ainft  Wilfon.  bA5«  3. 

'TpRESPASS;  quare  claufum  f regit ^  et  ffinai  fuht  ad  valentijm  fuc- '^^9^^^$  ^'Jt^^ 
'  ^   cldtt,  Aftct  verdift,  Upon  not  guilty,  and  ^urtd  for  the  plaintiff,  ^'^'y*'''''^^^^ 

It  was  nioved  in  ari-eft  of  jiidgrtieiit,  that  the  declaration  was  not  «  fufiicient, 
good,  bccauft  he  doth  hot  Ihew  the  quantity  of  the  loads  or  load,  without  fhevra 
.^lid  lb  it  is  uncertain  ;  ai  in  5;  Co.  34.  Playitr-'s  Gafe,  Vtefpafs',  qu^re  J-),^^**  "*"***' 
fifces  fUas  cepit.  Poft.664. 

And  of  that  dpihion  was  tWe  CobRT  ;  fcut  they  \vould  advife;  Cro.  Car.  573. 
and   on  beiiig    moved  again  in  the    ciid    of  the  Term,  many  ^'^*  ^« 

f Precedents  were  (hewn  for  the  maintenance  tiieireof.     Wherefore  ^^®:^''**  *37- 
t  was  adjudged  for  the  plaintiff  (<t)  ;  \  uld^^o. 

Salk.  643;    Stra.  65^.  1094.     Ld.  Ray.  1410.     Andrewi^  24i.    3.  WUf.  £9^ 
{a)  Sed  viJe  Bertie  vl  Pickering,  4*.  Burr.  245  J. 

{  Wyke^  ^gdinjl  Sparrow:  Ca«  ^ 

Trinitv  Term,  1 5 .  Jac.  1 .     Roll  j-j'j^. 


It  was  moved  in  arreft  of  judgment,  becaufd  it  wis  hot  fliewn  ac^?l1K^^ 
what  every  clofe  contained,  or  whether  it  were  arable,   or  what  fufficicntly  c^r- 
other  land  !  and  the  words,  **  containing  three  acres  of  land,"  do  ^'°' 
hot  contain   any  certainty  j  arid  for  that  piitpofe  SavWs  Cafe-  **"'*•  ^^'^* 
\\,  Co.  55.  -was  vouched;  •'  '  ^^o-  Caf.  5<jj* 

But  It  was  anfwered,  that  this  differed  from  that  cafe,  for  there  u^^i!\%.^^' 
is  neither  quantity  nor  quality  of  the  land  ;  but  here  the  quality  of  ?•  ^-^^'-  97- 
the  land  is  mentioned :  and  a  precedent  was  fhewn  in  Trinity  Terfrii  **  ^*"**  *5+. 

m,   .  -.  ,  "<     .»        *  Show.  i-ig.  46i« 

4.  Mod- 14  ?•     3.  Leon:  a j8 :    Rtinkhg;  Ej«a.  iS,    i .  Term  Rfp.  1 15 ' 


43^  ^iichaeimas  'tefm,  15.  jac.  i.    In  B.  ft. 

Wtkm      .10.  Jac.  I.  R&ll  1338.  or  1329.  tliat  in  an  tfjeamcrit  for  the  fite  o^ 
5rir«iw     ^  "^^nor  and  three  clofes  .by  name,   upon  demurrer  to  tlie  .dc- 
FAfctuw.    ^i^j-ation,  it  was  adjudged  for  tlie  plaintiff. 

But  it  was  thereto  anfwered,  tliat  that  cafe  was  riot  much  ar- 
gued, and  it  was  before  Savil's  Cafe. 

After  it  was  twice  mo^cd  at  the  bstr,  Montague,  Cro^^e,  and 
DoD  BRIDGE,  delivered  their  opinions  for  the  plaintiff;  for,**con- 
**  taining  three  acres  of  land,"  and  the  cjofesbeing  named,  it  is  ccn- 
tainenough  whsCt  natureofland  it  is :  and  they  agreed,  thckt  although 
the  cleyfes  cohtaih  more,  yet  he  fhall  ifccover  the  whole  ck>fe$. — 
But  Houghton  was  ftrongly  againft  it,  tliat  in  ejedment  lies  not 
df  a  dole,  as  it  is  held  in  SavlVs  Cafe ;  and  tlie  **  containing  three 
•*  acres  of  land"  do  not  add  any  more  certainty  thereto,  and  therefore 
It  is  altogether  uncertain.  Notwkhftanding  bis^  opmion,'  however^ 
It  was  sd/udged  (oi  th^  pl^htiff^ 

^^ASE^.  Page  agaUift  Keble- 

^ords  not  ac-    A  CTION  f  6R  THESE  WOkDS ;  '*  TUon  irt  perjured,  fo^ 

^1^\\  I  o  *^"  ^^^  f<&rfworn  in  the  bijhop  of  Gloucifier's  cmrtr     After 

au?4.  '5  •  ^®'  vcrdift  it  was  moved,  thtt  an  aclion  lay  not  for  rhefe  words. — ^THt 
Cro.  Eiiz.  i85.*CoURT  was  of  that  opinioft  ;  and  gave  jxAt  for  jodgnaent  »* 
Kob.  283.         cordingly. 
iCom.Di|;.l89. 

Ca<e  6.  Stephens  ^^tfi;/y?*Keblethwayt,  -and  Otheri. 

itcfefen^Wifi  -t>  EPLEVIN,  for  taking  tliree  cows  at  Blewherry.  The  defeiV- 
upkvinc^nti&i  "-  Jant  cognovlt  captionem^  for  that  the  place  ^hkre  is  pa^el  o^ 
Mttk  <w"f  ^^  nwi^or  of  Bleu'herryy  beiiig  waftc  ground,  and  that  there  were 
ftfantt  andTprny  ^^^  hlin'dred  Copyholders  there  who  had  common  in  that  place ; 
«#  return  In  his  and  flicws  9  cuftom,  that  they  chofe  every  year  a  furveyor  of  theil* 
own  name,  If  he  fields  who  i>fed  to  diftrahi  tiicir  czttlt  damage  fefant ;  and  fliew.^ 
had  no  fpedai  that  ^r  was  eledled  furveyor  according  to  the  cuftom,  ami  found 
tlnic  of  the  dif-  ^^^  COWS  there  damage  fef ant ;  whereupon  cognovit  captiofiem^  and 
irtfs.*  prayed  return  :  and  it  was  thereupon  demurred. 

?©<?  **^'  Afterwards  it  was  adjudged,  that  this  arowry  is  not  good ;  fo/ 

^'^'         although  peradventure  they  had  futh  a  cuftom  to  make  furveyors 

t'l^?""'^*'^'^'  of  their  fields,  and  that  tliey  might  diftrain  damage  fefant^- yet  Xh^X 

f,  Lev,  205.     ought  to  be  in  the  nam6  of  him  who  hath  the  freehold,  and  ctf 

Sir^.  507.         foifte  commoner,  but  riot  in  his  own  right ;  and  fo  ought  thtf 

common  pounder :  but  peradventure  that  cannot  he  any  good  caufc 

of  juftification,  to  make  an  avowry  to  have  reurrn.     WHerrfoiFeife 

Wajs  adjudged  accordingly. 

See  If.  Ceo.  i.  c.  19.  {:iz» 

Case  7.  Worlcdgc  againft  Bcnbnry. 

Triftity  Term,  l^.Jac.  1.     RoU 

U  copyhold      Tj^  JECTMENT  of  a  leafe  of  Jfthn  Jf^ocdfn  of  knds'  in  SoufJP 

Jjmdsbedemired  *— •  peterton. 

where  the  cuf.  Upon  not  guilty,  a  fpccial  verdifl:  was  found,  that  it  was  copy-' 
roni  of  the  ma-  hold  land,  parcel  of  tlie  raanof  of  Southpcterton^  demifable  for  thrco 
nor  is,  that  the 

frftnameinthe  copy  fhall  enjoy.  It  only  during  hit  life,  and  the  tenant  for  liii  commit  wafte,  iri«4r 
IbrfeUurc  of  the  ofUue.    91 C.  a,  BulA.  226.    5.  C.  1.  ftoli.  R«|u  tz. 

Hves> 


Michaelmas  Tcrm^  xj,  Jac.  i.     In  B.  R.       »  43/ 

lives,  and  that  by  cuftom  of  the  manor  the  firft  name  in  the  copy    Wo«i.ircK 
!hall  enjoy  it  only   during  liis  life^   ffjic  fuccej}ive\    thzx.  Loid       H^"^ 
Arundel^  of^IVardor^    granted  it  by  copy  to  Alice  M'cfted,   Robert       ^''■''»'«'' 
W^fied^  Ttxid.Jribn  Wefted^  her  fons,  for  their  live«;  that  Robert  \x\7iA^  i.RoU.Ab.330, 
waiftc  in  cutting  down  divers  timber-trees  growing  upon  it,  which  i.Roil.  Ab.  51. 
was  prefented  by  tiie  homage  for  Lord  Arundels  who  fcized  it,  and  *^"* 
panted  it  by  copy  to  J.  Wardefton  tlic  leflbr  for  his  life,  and  aftw  |^^°'^,?];  ^\ 
licenfed  him  to  let  tcnementtim  infra  fcriptum  in  quibus^  ^c,  for  live  x.TcnReprA-'^. 
years,  xiJohnXwt^  fo  iong  ;  that  he  let  to  the  plaintiff  for  three  738. 
years,  who  entered,  and  tliat  tlie  defcndar.t  ouftcd  him?     Etfifuper  a.Ter.Rq>.746t 
mam  materiamj  isfc.  3.T€r.Rep.j6», 

It  was  Irercupon  moved  for  the  plaintiff,  tliat  inafmuch  as  it  was 
It  good  leafe  made  to  the  plaintiff,  and  no  title  at  all  appears  tor  the 
defendant,  but  that  he  entered  upon  the  plaintiff's  polteflion,  and 
not  by  tlie  command  of  any  who  had  right,  although  there  were 
fome  matter  betwixt  the  plaintiff  and  the  firft  copyholder,  yet 
judgment  ought  to.be  fotmd  for  the  plaintiff. — And  the  whole 
Court  was  of  that  opinion.     Hde  5.  Co.  97.  Goodafs  Cafe^ 

But  it  was  then  moved,  that  the  leafe  found  to  be  made  to  the  A  leafe  by  a 
plaintiff  was  not  good  ;  for  it  was  made  by  the  lord's   licence,  copyholder  fo» 
whereby  he  was  to  make  a  leafe  for  five  years,   if  John  JVcodfon ^^^Zn^li'Jta^'' 
lived  fo  long  ;  and  lie  tet  it  for  thrge  years  without*  any  limitation.  ^Zn^lxvi^ccV 
'    Sed  non  allocatur  ;  for  the  licence  being  to  make  it  for  fivQ  years,  J.^«nc«  ^0  '«»*'^ 
the  three  years  are  therein  cpniprifed  :  and  this  being  betwixt  the  A.U^lwThvf 
plaintiff  and  the  lord  of  the  manor,  the  faid  lord,  if  he  will,  may  Ugood.     '   * 
queftion  him  for  it ;  but  it  it  not  material  to  the  defendant.    Alfo,  Ante,  64. 
as  it  is  without  limitation  it  is  not  material ;  for  the  licence  is  2.RoH,Ab.26<^. 
granted  to  the  tenant  for  life,  and  this  condition  is  no  more  than  330- 
the  law  appoints ;  and  the  leafe  without  any  fuch  limitation  would  cro^Uzr'e  L 
determine  by  the  de^th  of  the  leffor,  and  therefore  not  material :  ^3^   ^ 
but  if  it  had'  been  with  a  limitation,  if  J.  S.  had  lived  fo  long,  that  Poph.  lo^ 
peradventure  had  been  material ;  wherefore  it  was  adjudged  for  tlie  »•  Com.  Dig. 
plaintiff.   But  a?  to  the  inatt^r  in  law,  nothing  was  Ipokcn  thereto,  i^.fj  5;'" 

PqwcJ  on  Powers,  ^15.    Doqgl.  565,     i.  Term  Rep.  yo%. 


Sander^  againjl  Sandfordt  Oasi  s. 


D 


EBT  upon  the  llatute  ^.  Edw,  6.  c.  13.  for  not  fettlng  forth  Not fcttlng forth 
tithes  ;  and  declares,  that  the  plaintiff  was  feifed  in  fee  of  a  ****^"  *^*"K  * 
portion  of  tithes  of  corn  and  hay  crowing  upon  fuch  a  eranee,  'J"^'  *  ^^^' 

^ ,  ri       jrj  ^'  ji'^ijri  °      tion  on  the  fta- 

whereof  the  defendant  was  occupier ;  and  that  the  defendant  was  tute  need  npt 

occupier  of  forty  acres  of  land  fown  with  wheat,  rye,  and  barley,  aUedife  any  j>«. 

and  reaped  the  corn  and  carried  it  away,  without  fetting  fortli  of'*«{''f''  «n'h» 

tithes ;  and  that  the  tithes  \vcrc  wordi   forty  (hillings,  an4   the  P**'*^**^' 

treble  damages  fix  pounds,  for  which  he  demands  fix  pounds.  ""*  ^     ^  '* 

^  ^  ^  r  t  a.  Bolft,67. 

Upon  nil  debet  pleaded,  it  was  found  for  i!*.c  plaintiff:  and  moved  aiS- 

in  arreft  of  judgment,  that  the  declaration  was  not  good  ;  for  he  ^!l^',,^J' 

entitles  himfelf  to  a  portion  of  titlies  being  a  lay  perfon,  and  he  i*  lc y .  ^ f  •^' 

doth  not  (hew  how :  and  it  *)eing  a  profit  in  another's  foil,  he  ought  ,1  vent.  ji6^ 

to  make  a  good  title  tq  hinif^lf  i  as  that  it  was  parcel  of  the  poffef-  «;.Bac.Ab.  10$. 

F  f  ci  "^.fionjBoU.N.p.iRs. 

^  *   5,Tcr,Rcp,.643, 
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Sanpch      fions  of  fuch  an  abbey  or  fpititual  corporation,   who  might  law- 
-i^/»/?       fiiliy  have  them,  as  7.  Hen.  6.  Dyer, 

oed  Hon  allocatur :  tor  this  action  is  grounded  upon  the  iort^ 
4ntr,  32g.  for  not  fctting  forth  of  the  tithes,  for  which  he  demands  the  pe- 
nalty of  the  ilatute,  and  the  feifin  in  fee  is  but  a  conveyance :  and 
for  this  aOion  hp  needs  not  to  make  a  title  ;  and  therefore  it  is 
ufual,  that  the  plaintiff  brings  the  a£lion  as  firmarlus  'Jtl  proprie- 
tariusj  without  (hewing  any  particular  title :  and  it  differs  from 
the  cafe  of  aflignment  of  tithes;  for  there  he  ought  to  make  good 
title  ;  and  in  debt  upon  a  leafe  for  years,  there  needs  not  any  title 
to  be  fhewn,  as  21.  Hen.  7. 
In  dcSt  on  SECONDLY,  It  was  objefted  that  it  is  net  good,  becaufe  he  doth 

i.£J|*;.6.c.i3.  not  flifw  what  was  the  quantity  of  every  grain  in  fpecic,  as  the 
ihcwn*  wLt^  y^^^A  courfe  is  ;  for  it  is  here  altogether  uncertain,  and  the  Court 
kind  of  grain  knows  not  how  to  judge  thereupon.— &^  non  allocatur^:  for  he 
%vas  fown.  fhews  what  the  tithes  were  wortli,  which  is  the  wrong  fuppofed  for 
Ante,  362.  the  canying  them  away ;  which  is  fuiiici^nt.  Wherpfore  it  was 
J-C0m.Dig.a27.  adjudged  fpr  the  plaintiff. 

Cau  9.     plij.  Gardiner  againft  Xhomas  Spurdant,  ^nd  l^^rances  his 

Wife. 
Tocharpe^wifc    A  CTION  FOR  WORDS :    Whereas  one  George  Gardiner  her 
fln^i  hcnfur  huiband  died  by  the  vifitation  of  God  iH  February,  li.Jac.  i. ; 

tand  is  aaion-  ^hat  tlie  defendant  Frances  laid  of  the  plaintiff,  2.  February^ 
able.  13.  Jac.  I.  ^*  Tiioi4  haft  poifoned  thy  hufband,"  innuendo  the  faid 

Ante,  306.423.  George  Gardiner,  "  and  1  will  juftify  it:"  and  afterwards  fhe  faid 
Hob.  26«.  to  7.  Afovox  of  the  plaintiff,  '*  Goodwife  Gardiner  hath  poifoned 
Cro.  Eiiz.  569.  ««  ijer  hufband,  and  1  will  juftify  it,  and  have  told  her  fo  much  tQ 
^Lak.      'Micrface." 

5°';-  5'V  The  defendant  pleaded  not  guilty  ;   and  fpund  for  the  plaintiff: 

Cow  'V°6        ^"^  mpved  in  arrdl  of  judgment,  that  the  aftion  hcs  not,  becaufe 

^wp.  i7  .       -^  .^  ^^^  ^^.^  ^1^^^  jj^^  voluntarily  poifoned  him,   nor  when  fhp 

poifoned  him,  nor  thiit  he  died  of  the  poifoning  ;  and  othcrwife  it 
is  not  felony :  and  forthj^tpurpofe  was  vouched  Barhanis  Cafe  (a)^ 
and  f^aux's  iJafc  (b). 

Sednon  allocatur  \  for  when  it  w^s  fhewn  that  the  plaintiff's  huf- 
band was  lately  dead,   and  the  defend.int  f^id   the  plaintiff  had 
poifoned  him,  it  is.  a  great  fcandal ;  Ihe  alfo  chargeth  hpr  with 
poifoning  to  death.     W  herefore  it  was  adjudged  for  the  plaintiff. 
(«i)  4.  Co.  20.  (^)  4. Co.  44. 

Casi  19.  •        Mayho  ^gainjl  Buckhurfl. 

Af*cc'ara?i  n  TERROR  of  a  judgment  in  the  king's  bench,  in  a  writ  of  cove- 
iT.  covenant  for  L  ^jj,^j  brought  againfl  him  as  alfignee  of  one  Thomas  A'fayho  ^ 
"'"f*^TJ"'^  for  tl>at  the  lellee  covenanted  to  pay  annually  during:  the  term  of 

ati  annuity,  ^  ^  .    .   *    J  J       ,        o  *.  ,^   . 

njujt  (hew  for  twciuy-one  year§  twcv*ty  inillings  tp  the  churchwardens  of  Saint 
what  time  the  Snz':CHr*s  ifi  Scuthwutk^  and  to  repair  the  houfes  and  leave  them 
fum  was  in  ar-  y^'^>\\  repaired  at  thp  end  of  the  term  ;  and  becaufe  the  aflignee  did 
If*!]"  not  pay  the  rent,  nor  repair  the  faid  I'incmehts,   the  aftion  was 

*^°  '  brouj;ht  :  and  jiKigmcnt  being  given  upon  a  whildicit^  and  entire 
•Hird^'s'^  *        damages  found,  it  was  adjudged  for  the  plaintiff. 

podb.   uo.        Mocr,  543.     Cro.  Car.  207,  5^115.159.  L<f.  Raym.  388.  2.  Ve:n.  423,  3.  Tcf.Rcp.  65. 

And 
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Aiul  now  error  afligned,  Bocaufe  the  aflignee  is  nqt;  chargeable  The  afljgnee  of 
with  this  covenant  of  the  payment  of  an  annual,  fum,  but  it  is  a  *  ^^""  "  "**' 
mere  coJlateral  covenant  :    alio,  it  is  not  well  affigneci ;  for  it  is  not  ^^luittrl^i^co^t- 
fliewn  for  what  time  the  fum  was  arrcar.  ,  ant. 

And  ALb  THE  Justices  and  Barons  held,  that  this  declara-  ^'°'*'  Sec- 
tion was  not  good  for  botli  caufes  ;  and  therefofc,  th^  damages  Dougl.  764. 
being  entire,  tlie  judgment  was  revcrfcd.  3.  icr.Rep.  39^ 

Euley  agabift  Sloley.  ^*^^  "' 

Trinity  Ttrm,  12.  'Jac.  i.     Roll  ^%i. 

ERROR  of  a  judgment  in  trefpafs,  andfiilfe  imprifonment  in  the  ^n  trefpaft  of 
king's  bench.  battery  and  falf<, 

°  imprifonment. 

The  error  affigned  was,  Becaufe  in  trefpafs  of  battery  and  falfe  the  defendant 
imprifonment  the  defendant  as  to  the  battery  pleads  not  guilty,  c^nrot  plead 
and  as  to  the  imprifonment  juftifies  :  whereupon  it  was  demurred  :  "otguiiry  of  the 
and  it  was  adjudged  that  the  plea  was  ill  {a)  \  wherefore  the  plain- ju^^^^^^^jj^n  l^ 
tiff  prayed  his  judgment  thereupon,  and  a  mile  profe^iui  was  entered  the  falfe  imprU 
for  the  refidue,  and  he  had  judgment  accordingly.  fonmcnt. 

S.  C.  2.  Roll.  Ab.  ICO.     S.  C.  Hob.  180.     Ld.  I^ayni.  23T.     t.  Term  Rep.' 646^ 

And  becaufe  as  to  l\\t  nolle  prGfiqul  judgment  was  not  entered  After  judrmcnt 
quod  eat  fine  die^  fo  as  ther«  was  not  any  difcharge  n^aJe  for  the  de^  °".  ^^n^^rtr  a^ 
fendant,  it  was  alledged  to  be  erroneous.  *   fe^endZs.  Ind 

But  ITWASHELD  cicarly,  that  where  there  are  two  defendants,  and  »  »<>''•  ffljt^ui 
the  one  pleads  not  guilty,  and  the  other  pleads  another  plea,  where-  againft  the 
upon  it  is  demurred,  and  judgment  for  the  plaintiff  againft  him  ^aj^li"*'^^!^ 
who  demurred,  and  a  nolle  pro/cqui  for  the  other,  there  of  neceflityy;^  die,  ^*°  '    ' 
it  ought  to  hejine  dle^  otherwifc  it  is  ill  ;  but  where  it  is  againft  -,  .    '« 
one,  there  the  precedents  are  both  ways,     Wherefore  the  judgihent  ,.RolLAb,77i. 
was  affirmed.  1!  Keb.  488, 

Sira.483.    Dougl.  169. 

{a)  But  now  hy  4.  Ann.  c.  16,  a  deftn*      by  leave  of  theCourt,  plead  a«  many  fererai 
danc  in  auy  aAion  in  4ny  court  of  record  oiayt     matters  a&  (hail  be  neqeifary  for  hi»  deieiice, 

Wood  and  his  Wife  againft  Doftor  Suckling.  casb  12, 

"pTlROR  of  a  judgment  in  Norwich  in  an  aftiou  of  trover  of  in /fw^r  againft 
^  goods  againft  the  faid  ff'^ood  and  u4mie  his  wife,   of  the  trover  of  hufl>.'ind  and 
the  wife,   and  converfion  of  the  wife  during  the  coverture.     The  ^*^®  (or  the  aft 
defendants  pleaded  not  guilty  ;  and  found  againft  them  for  part ;  tl]ih!i'i^^/!l 
and  for  the  other  pirt,    it  was  found  for  the  defendant :  and  the  rUordiA. 
judgment  was,  gucd  qucrens  recuperet  his  damages  found  ;  and  that  Ante,  203. 
the  defendant  Avne  y7^  In  mifericordia  \  and  that  the  plaintiff  fru, P"^* '*4»' 
falfo  clamore  quoad  refduum  uftde  defendentes  acquUtaii  e^iJiunU  ft  /«  i.Ron.Ab.2i5, 
mifericordia.    The  error  was  affigned,  "o*';  »»7- 

First,  Becaufe  the  judgment  is,  that  the  wife//  in  mifericordia-,  3-  Bulft.  151. 
whereas  it  ought  to  be,  that  the  huft)and  and  wife  fnt  in  miferi- 
cordioy  for  fhe  cannot  pay  it  without  her  hufljand  :  alfo,  becaufe  9.  Co.  73,  a. 
the  huft)and  pleads  with  the  wife,  and  doth  not  confefs  the  aciion,5tra.xj67.i»j7^ 
for  that  is  the  caufe  of  the  mifericordia:  alfo,  the  iifual  courle  is  in- 
aftions  againft  huftjand  and  wife,   for  trefpafs  done  by  the  wife 
dvring  the  coverture,  ifthey  be  thereof  conviftedj  to  h^vethejudg-" 

Ff4  mcnt, 
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Woo»  nicnt,  ijfo  caplaniur  againft  both,  yet  there  is  ilo  offence  by  tli^ 

ai^ainfl  hufband  himfelf.    And  all  the  clciks  affirmed  ?hat  fo  was  their 

S"^'^"''^-  courfe(«). 

Judgment  y«arf      Another  Error  was  allign^d,  Bccaufe  the  judgment  is  not, 

tmtfme  dit,  ^^-j  defcfuUns  eat  Jim  die, — And  for  both  caqfes  it  Was  held  to  be  cr- 

Barnes,  267.  roneous,  but  principally  for  the  firft.    Wherefore  judgment  w^ 

f.waM3,  rcvcrfcd.        ^     •         ^  ^    &  . 

(a)  Sec  16.  ^  17.  Car.  1.  ^.  $•  and  5.  &  €•  WUL  3,  c.  12. 

Ci^sE  fj.  B?do  againjl  Sanderfon. 

IikpaHntercft    TN FORMATION  in  the  exchequer;  for  that  the  defendant //r 
taktn  for  a  loan,  **•  viam  covrupta  bargan.  et  chevianfia  fac,  betwixt  the  defendant  and 


Ante,  2og,  in  the  coQnty  of  Middle/ex^  from  Afidfummer  14.  Jac.  i.  to  Aft^ 
Poft.  503.  chaclmas  i^Jac.  i.  fifteen  poun^is  ;  it  pro  aUentione  et  d^tentione  fo  • 

Noy,  151.  lutionis  one  thoiifand  pounds^  from  the  loih  ^pril  1614,  for  fix 
a.  BI.  Rep,  791.  months  then  following  fifty  pounds  ;  uhl  revera  pradi^,  mejfuagiutn 
Cowp.  775.  adtunc  vakbat  dimitUndQ  per  annitm  2Q/.  et  non  ultra ;  and  there- 
J  °wiif.^2co.  ^^^^  ^^  demanded  three  thoufand  pounds,  baing  the  treble  of  the 
1,  Hawk.  P.'c,  value  of  the  thoufand  pounds  fo  forborne. 

^J^  After  verdia  for  the  plaintiff,  upon  not  guilty  pleaded,  it  wa? 

a.Tcr.RcpatS.  ^lovcd  in  arreft  of  judgm^cnt,  that  this  information  was  not  good. 

In  an  jnfomia-       FiRST,  Rccaufc  he  doth  not  fhcw  the  Certainty  what^  the  bar* 

fi5n  for  Aifury,  g^Jn  was*  but  generally,  per  viam  corrupta^  Isfc^-Sed  non  allocatur  :. 

toferf^^h  "b  ^^^  *^  ^^  ^^^^*  ^^^  ^^  ^  *^  ^^^  ^        courfc  in  the  exchequer,  being. 

cpnlptTargain  gTouiidcd  upoq  the  receipt ;  and  that  is  to  be  proved  in  evidence : 

t^ncraiiy.  but  it  was  agreed,  that  in  pleading  to  avoid  a  bond  or  an  alTurance^ 

Cro.  Car.  cci  ^^  ought  to  bc  particularly  pleaded  and  Ihevvn,  for  the  party  is  privy 

t.  Mod.  35.  to  the  manner  of  his  contraft,  but  the  informer  is  not  privy  thcre-^ 

a.  Vcnr.  81.  to ;  and  therefore  it  fufficetli  him  to  Ihew  the  particulars  upon  th<v 

puft.  i«5.  evidence. 

Cowp.  72. 

2.Bac.Ah.4iS.     1.  Hawk.  P.  C.  533. 

In  an  inforraa-      Secokdlv,  Becaufc  it  is  Hot  fhewn  that  the  houfe  was  not 

tionforufurious  worth  abovc  twenty  pounds  a  year  at  the  time  of  the  bargain  ;  for 

jntercft  taken    pcradvcntqre  by  fiic  or  tempeft  it  may  fall,  /;/  toto  Vf:l  inparte^  fo  as 

mii^'^iHrrot**  at  the  tinic  of  tlic  receipt  it  was  worth  but  twenty  pounds :  and 

ficveflarytortaic  here  adtunc  valchut  cannot  be  referred  to  the  time  of  the  bargain  ; 

the  viucof  the  for  there  is  no  .time  laid  thereof:  but  there  are  three  times  alledged, 

kouie  n  the      ^/^^^  p^y^^  Rtwixt  the  23d  "^uve,  14.  Jac.  i. :    Sc  ^  \dl)\  The  occu- 

a^cVu^Twas'  P^^»°"  ^^  ^^^^  ^^^^^^^  ^^^^^  Mdfummcr  to  Michaelmas  :     Ibirdly,  The 

iDide:  ^  forbearance  of  the  money  from  1 6th  Apr'tU  14-  7''^-  ^  •  for  fix  months 

Po^  Lit.  303.     following:  and  then  it  is   faid,    ubl   revera  meffnagium  preedUhm 

'iA\r^€p.^lt.adiNne  valtbu4,  feV. ;  fo  it  is  uncertain  to  which  of  thofe  times 

M  adtu-ir''  refers  :  and  if  it  fhould  refer  to  the  laft,  as  properly 

flrfn/;:r  always  refers  to  the  laft  a;;^tccedent,   as  28.  ifrv.  8.  ^/.  iQ* 

Dyer^  Bold's  Cafe,  is,  that  it  ought  to.  be  fo  expounded  ;  thcri  this  is 

no  o(reiicc,  and  it  is  uncertain  to  which  of  the  times  it  fhall  refer, 

and  fo  the  information  is  not  good  ;  for  the  defendant  ought  to  bc 

certainly  and  precifely  charged  who  is  tO  be  fiticd  and  iniprifonedjN 
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aiid  not  by  argument  and  implicitively :  and  precedents  were  fhcwn,      '  •jrfo 
tl>at  in  fuch  caics  the  ufual  courfe  is,  to  alledge  it  to  he  of  fudi  a  ^  ^Sf""-^    .  - 
value  and  no  more  at  the  time  of  the  bargain,  when  the  wantof  ;hft  ^^**^"*  ^^ 
value  of  the  houfe  is  the  folc  offence  and  chevifaace  which  is  prc^ 
fended;  and  for.tli^t  purpofe  were   cited  precedents  in  tlic  ex:? 
dhequer  in  X^ 'w/j^  Term^  43.  EIlz.  Roll  102 .  Harr'ifon  v.  Bagjhavj  \  in 
Michaelmas  Term^  43.  Eli%,  Farnaby  v,  Beth  \  and  in  Trinity  Term] 
^•.Jac,  r.   Roil  132.  and  Loyedcty's  Cafe  in   the   AVzv  Bk.  of  Ent, 
Wherefore  it  was  prayed  that  th(j  defendant  might  be  difcharged. 

'  And,  after  argument  at  the  bar  by  th^  Attorney  Generai* 
and  Serj[Eant  Chiburn,  in  maintenance  of  the  information,  ancj 
by  Thomas  CueV,  ahdDAMPQRT,  and  GEORGECROKE,forthe 
maintenance  of  the  exceptions,  it  was  adjudged  for  the  plaintiff; 
yide  Fox's  Cafe^  Dyer,  1 6.  Stradllng's  Ca/ey  Flmvd.  193.  202.  and 
THE  Year-Boo|c,  5.  Ednv,  4.  pL  21, 

Cotton  agaUifi  Werticot*  Ca$«  14. 

Fide  Ante,  Page  420. 

rpHIS  eafc  was  now  argued  at  the  bar,  that  it  was  not  error:  For  A  mfant  €»jce. 
^    although  an  infanr  may  not  appear  by  attorney,  being  dcfen^  cutol-  muftap. 
flant  or  plaintiff,  in  anions  brought  in  his  proper  right,  and  if  ^^^^1P'^\ 
appear  by  attorney  it  is  error,  and  may  be  afligned  for  error  {a)y  J'f"*^  "°^  ^ 
although  he  were  of  foil  age  at  the  time  of  the  writ  of  error  brought ;  Poft.  t^,. 
yet  againft  an  infant  executor,  who  reprefents  die  perfon  ot  his  ,  j^^^i^,,     0^ 
tcftator,  who  was  of  full  age,  and  may  pay  debts  and  legacies,  and  3'  nuifr.  iso. 
receive  them,  and  make  acquittances,  ;^nd  be  outlawed  in  his  perfon/  5.  Co,  17.  b. 
there  is  no  dif^bility,  but  that  he  may  well  appear  by  attorney  :  '•  ^»^-  449- 
and  a  precedent  was  fhewn  in  court,  Bcitr  v.  Starkey  (^),  where  ^^^^^'i^^^^ 
jnfaiU  f^d  by  attorney  upon  a  debt  as  executor,  and  error  being  Pop.  ,30' 
afligned  for  this  caufe,  it  was  ruled  to  be  no  error;  but  the  judg-  Srfa.  783, 
pent  was  afterwards  reverfed  (c), — Note,  It  was  alfo  fo  adjudged  3-B»c.At,  151. 
m  the  cafe  of  Bartholomew  v,  Dlghton  {d). 

But  it  was  thereto  anfwercd,  and  fo  refolved  by  the  Court, 
that  an  infant  being  fued,  and  pleading  by  attorney,  although  he 
be  executor,  yet  it  is  erroneous  ;  for  being  fned,  he  may  by  a  faife  \ 

plea  be  charged  de  bonis  propriis  :  and  although  he  plead  truly,  he 
Ihall  be  charged  in  damages^*  i'oftis propriis ;  and  by  intendment  he 
cannot  inftruft  his  attorney  to  plead  :  and  a  guardian  is  always 
made,  that  he  Ihould  anfwer  the  infant  if  he  plead  ill ;  wherefore 
law  and  roafon  require,  that  although  he  be  an  executor,  yet  he 
ought  to  appear  by  guardian  :  and  therefore  difference  was  taken, 
where  an  infant  executor  i*  plaiutifF,  and  where  he  is  defendant, 
and  being  plaintiff  where  he  recovers;  for  if  judgment  be  given 
againft  him  where  he  is  plaintifJ*,  it  leemcth  all  one  with  this  cafe. 
—The  Justices  were  of  that  opinion  ;  and  for  that  reafon  it  was 
reverfed  :  and  it  was  faid,  that  an  attorney  may  plead  tion  fum  in^ 
formaiusy  but  a  guardian  cannot.     Fide  8.  Co.  58.  b.  Beechcr's  Cafe. 

(a)  By  ai.Jac.  1.   c.  13.  after  verd»£l  (^)  Cro.  Eliz.  541. 

givrh  in  any  court  01    record,  judgment 

/hall  noi  be  Oayed  or  reverfed,    by  reafon  (c)  In  the  edition  1 6^:9  it  is  printed,  that 

the  plaintiff  in  ejedlment  or  other  psrfonal  the  judgment  was  affirmed, 
a£^ion,  bcinjr  under  age,  did  Appear  by  at- 
^bincy,  and  the  vcrdia  pafs  for  \\m,  (flf)  Cro,  Elis.  414, 

IJa^rifoi^ 
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^^**  »5-  Harrifon  agahift  Metcalf. 

inanavowryqp  Ti  EPLEVIN.  The  defendant  ?vows  for  rent  of  twenty  pounds* 
a  diUrcft  for  IV  fuppofi,^^  that  Major  Vavafor  was  fcifed  hi  fee  of  the  place 
rent  unaer  a  P •        «     t^  ..  "^  •  ,•  i 

fcifin  in  fee,  if,  WHERE  ;  and  iR  28.  Lti%.  granted  a  rent  of  twenty  pounds  a  year  ; 

wpon  "  nm  ton-  and  for  the  rent  arrear,  in  the  twelfth  year  of  Jama  the  iirft,  he 
I'f^V'  t^»c     avow$,  &c. 

the^cnt  iffijcd  Pp^^^  ^^"^  '*  »^«  concejjity^  tli£  jurv  found  a  fpccial  verdift,  that 
(put  of  an  cft4tc  William  Vavajar  was  feifcd  in  fee,  and  let  tliat  land  anno  ix^Elix,  to 
tor  years,  deter-  Major  Vavahr  for  twenty -one  years^  and  he  fo  poflefled  granted 
t^J^r     ^^'  reat.    ■Etf^,  ^c. 

taken,  the judg.  Upon  this  vc|rdi<ft,  although  the  iflTue  be  found  "  qmd  conceffit,'* 
Ar'the'^  him*fF  *"^  ^°  ^^  ^^  '^'^^  ^^^^  avowant  ;  yet  becaufc  it  appears  that  the  eftatc 
ihou^h^hc  iffuc  o^t  of  which  thc  rent  js  granted  was  determined  long  time  before 
be  found  a^aia/?  the  diftrefs  taken,  fo  that  he  had  not  any  title  to  avow,  it  was 
i»im.  HELD  that  judgment  (hould  be  for  the  plaintiff,  although  tlie  iffuc 

Ante, 64. 183.    ^a^  found  againll  hiaj  {a). 

poA.  640.      If  Roll.  Ab.  67s.     4*  Bac.  Ab.  394.     2.  Mod.  4*    6.  Mod.  15s,    Garths  9. 
The  returii  of  a      SECONDLY,  It  was  moved  in  arrefl  of  judgment,  that  tlie  ventre 
^"'d'^'bTircth-'^^^^"^  ^^^^  ^^^  ^^*  J'^^y^  which  was  the  laft  day  of  Trinity  Term^ 
!fl^*  m^i°be^  *  *'^^  ^^  ^^  return  is  before  thc  tefie^  and  the  </^ri;/^/2j  ill  awarded. — 
amended.  But  IT  WAS  RESOLVED,  that  inafmuch  as  it  is  but  a  default  in  thc 

Ante,  64.  judicial  procels,  it  fhould  be  amended ;  wherefore  it  was  appointed 
Cro.  Eiiz.  605.  to  be  amended ;  and  judgment  was  given  for  the  plaintiff. 

'    ^  '  (0)  See  II.  Geo.  2.  c.  19.  f.  %i.  by      without  fettin^  forth  the  title  ander  which 

which  conuCance  may  be  made  generally,     diilrefs  for  rent  is  taken.    Ante,  44. 


Ca«e  t«.  Turner  againft  Champion. 

Equivocal  A  CTION  FOR  THESE  WORDS  :    *'  Thou  hail  -ftolcn  my 

words  (hall  be  xX  a  ^^^^  ^^^  carried  it  to  market." 

expUlnQd  Irom 

the  context  ac-  It  was  moved  in  arrcft  of  judgment,  that  the  aftion  lay  not,  for 

cording  to  ti.e  Jt  might  be  corn  growing,  and  then  it  is  no  felony  ;  and  words 

common  fenfe,  jj^^^  ^^  ^j^^j^  ;^  mltiorifenfu. 

and  not  taken  "^    •' 

in  mitio  ifenfu.       Scd  noH  allocatur  ;  for  it  fhall  be  intended  according  to  the  com-r 

Anic,  40.  mon  fenfe,  corn  in  the  barn,  not  in  Iheaves,  whereof  a  quantity  can-r 

Port.  457«  not  be  taken  and  carried  to  market,     Wherefore  it  wa^  adjudged 

Hob.  331.  £pj.  ji^g  plaintiff, 

Case  17.  Wife  agai^ij}  Bcllent, 

An  avowry  hy  "D  EPLEVIN.  The  defendant  avows,  Becaufc  that  his  anceftor  was 
a  huiband  alone  ^-^  fcifed  in  fee,  and  let  the  land  hi  qua,  feftr.  for  years,  rendering 
for  leni  due  to  rent ;  and  for  rent  dqe  to  him  and  his  wife,  in  right  of  his  wife,  he 
hin.  •«^/-'i;  M'ife  ^^,Q^,5  ^1^^  taking. 

IS  good,  lilt  ap»  .  .        , 

pear  upon  thc        After  verdicL  for  thc  avowant,  upon  a  collateral  iffbc,  exception 
record  th^r  h-    ^^^^  taken  in  arrcft  of  judgment,  Bec:^ufe  the  hufband  fole  avows, 
^^^^^'j^^jj^^'^/^  and  he  doth  not  join  his  wife  with  him  ;  whereas  it  appears,  tliat  • 
ir*f,^  the  rent  is  due  to  him  and  his  wife,  fo  he  Qught  i\Qt  to  avow  in  his 

,.Roii.Ab.3iS.  own  n.nmc  only. 
I.  Mpd.  2:3.     a.  Saund.  ij^y.     5.  Mud.  73.     Ld.  R^ym.  C4-     Doosl.  329, 
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But  bccaufc  he  fliewed  the  truth  of  the  matter  as  it  is,  and  did  wist 

aver  the  life  of  the  wife,  and  fo  the  diftrefs  well  taken  by  him,  againjl 

and  the  rent  due  to  him,  it  was  adjudged  tliat  the  avowry  was  B*4.likt. 
good  ei%ough. 

Sec  17.  Gio.  2.  c.  19.  f.  22. 


Churchcr  againjl  Wright. 


Case  iS. 


ASSUMPSIT.    After  verdia  for  the  plaintiff,  it  was  moved  in  H  the  (herir* 
arrcft  of  judgment,  that  xh^dijinngas  was  blank,  and  no  re-  "*™^  *^  "P®^ 
turn  thereupon,  nor  name  of  the  IherifF  added  or  put  thereto. — But  omiffioro/it 
becaufe  the  venire  facias  was  well  returned,  with  the  name  of  the  upon  the  i/i/"- 
fheriff  added  thereto,  and  this  diftringas  is  of  the  fame  jurors  who  trtngas  is 
were  well  returned  before,  the  Court  held, that  it  was  amendable;  amoodable. 
and  for  that  caufe  it  differed  from  Rowland's  Cafe,  5.  &.  41.  ;  for  p^J.^"^;  *^ 
there  the  flicrifPs  name  was  wanting  upon  the  venire  facial,  which  u  u 
guides  the  refidue  of  the  procefs.     Wherefore  it  was  ordered  that  j^iq^,*^ 'j|g^ 
^xt  fliould  be  amended,  and  judgment  was  given  for  the  plaintiff*.      Cro.  Eiiz,  dfi^^ 
See  21.  Jac.  I.e.  13.  Polt.  528.  704. 

Cowp.425,    Dougl.i14.135. 


Taylor  agahtfl  Welfted. 

Hilary  Term,  \^,Jac,  1.    Roll  1238. 


Cass  19. 


"CRROR  in  the  exchequer-chamber,  of  a  judgment  in  trefpafs  in  ^"  ^'^^P*^**  »f 
^  the  king's  bench.     The  error  affigncd  was,  That  the  declara-  lli^'clllipfed  w?^ 
tion  was  not  good,  becaufe  in  trefpafs,  the  plaintiff"  luppofcth  that  the  mdtuw  1$ 
the  defendant  31.  May^   13.  Jac,  I.  at  London  in  fuch  a  parifh  af-  ii>idem  before 
faulted  him,  et  adtunc  et  ilulcm  beat  and  wounded  him,  and  a  bag  ***«^5«*,  the 
of  the  value  of  twelve^pcnce  fi  oui  the  plaintiff*  with  one  hundred  f^*")^'^'*  ** 
pounds  of  money  therein,  took  and  carried  away,   ct  alia  enormia,  Ant^^fin 
b^c.     And  he  doth  not  fjiy  '*  adttmc  it  ibidem,''  and  fo  no  time  nor  Ydv.  94.*       ' 
place  mentioned  of  the  taking  and  carryinr;  away  of  this  bag  ;  and  ^'"o*  ^^»z-  97- 
thcrefore,  althoug'i  it  be  after  verdift,  yet  it  is  not  aided,  &c. — But  ^^'^^'  24* 
THE  CouitT  held  that  it  was  well  enough ;  for  "  e^  accouples  it  i^^^^\  *''''^, 
with  the  time  and  place  of  battery.  Bunb.'tif.ae*. 

a.  Hawk.P.C.263. 
It  was  then  moved,  that  there  wanted  in'the  declaration  "  viet  j„  j^of  ar$  the 
•'  armis,''  which  being  in  trefpafs  ought  to  be  of  neccflity ;  and  it  is  vl  etJlms  h 
not  matter  of  form  but  fubftance,  and  not  aided  by  any  of  the  matter  of  fub- 
flatutes  (a), — And   of  that  opinion  was  the  whole  Court. '*^"^*^- 
Wherefore  for  thi$  caufe  it  was  revcrfed.  !!°*|:  5*^;  537* 

Cro. Car.  407.  Salk.  ^36.  Stdvidt  i.  Snund.  81.  7.  lUn.  6.  pi.  13.  iMtn,  7.  pi.  i9.and  Ld   Ray.  oSc 
(a)  ra*  16.  &  17.  Car.  2.  c.  8. 

Nicholas  Brown  a^alnjl  Nicholas  Low.  Caik  lo. 

Trinity  Term,   1 5 .  'Juc.  i .    Roll  731. 
A  CTION  FOR  WORDS;  for  that  he  fpake  of  the  aforcfaid  ^"  *«  »^»^  ^0^ 
-^   Nicholas  Brown  thcfe  words  :  *•  Thy  mafter  Brown  hath  rob-  !!"!!?; ''"''^;' 
"  bed  me  of  all  my  goods."     After  verdift  for  thp  plaintiff,  and  c.  S'LThaTh 
damage?  found  to  five  pounds,  •«  robbed  me  •'• 

It  \yas  moved  in  arreft  of  judgipent,  that  thefe  words  were  not  »"y  P**"^""**^ 
actionable ;  for  he  ^th'not  fliew  that  there  was  anv  communica-  »*  "*"**  ^^ 

*  '  /#*"owii  may 

mmntain  the  atVlon,  If  it  be  averred  they  were  fpokcn  of  ///«,  a'» hough  It  be  not  averred  that  he  was  the 
r:^Y^er  of  the  perfon  ty  whom  tliey  were  fpokcn,     Ante,  107.  23 1 .  374,  i'oll.  O35.     i.  RoU.  Abr.  79. 

tion 
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B*ou-N  tiono'f  tfie  plaintiff,  nor  tliat  he  was  his  maftcr  of  whom  th« 
'^i^^fi  words  AVere  l|5oken,  nor  that  he  ferved  the  plaintiff ;  fo  nm  conjliat 
*^''^-         depcrforti'. 

Cro.  Car.  92,  Sed  non  allocatur;  for  when  It  is  allcdged  that  he  {pake  it  of  the 
*43-  plaintiff,  that  is  a  fufficient  certainty :  there  is  alfo  a  fufiicient  dc- 

^  StrT  s  ^^^'  monftration  of  the  pcrfon,  when  he  names  hhn  his  mafter ;  for  it 
99*  ^^u  j^Qj.  j^^  intended  that  he  had  more  maflers  of  that  name,  as  it 
was  objected  at  the  bar,  that  he  might  have :  wherefore  it  was  ad- 
judged for  the  plaintiff.  But  it  was  agreed  by  the  Court,  if  one 
faith  to  J.  S.  "  Thy  fon  hath  robbed  me,*'  and  his  fon  briuff  au 
adion,  he  cannot,  without  averring  that  he  had  no  more  lons» 
maintain  it  (a).  But  if  one  faith  to  a  fpn,  "  Thy  fatlicr,"  or  to 
a  wife,  **  Thy  huiband  hath  robbed  me,"  the  aftion  lies  for  tlic 
father  and  hufband,  witlioyt  any  fuch  averment  i  for  there  cannot 
);>^  more  fathers  or  hulb^nds. 

^a)  Harvey  v.  ChamherUiRi  pod,  635* 

Ci^st»i«  Leigh  againft  Gotyer. 

pnapromifcof  A  SSUMPSIT.  Whereas  upon  the  2^Juney  12.  Jac.  r.  at  f>. 
Huict  enjoy-  -^^  the  defendant  demiled  to  the  plaintiff  a  clofe  called  the  Lea\t 
inert^  V  breach  f^^  ^^  y^^^g  .  ;,^  confickration  whereof  the  plaiiitiff  ^7^///»r  et  ibi- 
diihaioe","? '^  ^^^  afTumed  to  pay  for  tliat  leafe  twenty-fix  pounds ;  and  that  the 
Dot  good,  with-  defendant  ciilhinc  a  ibidem  thereupon  promifed  todifcharge  and  favQ 
out  dicwing  him  harmlcfs  from  all  charges,  troubles,  and  incumbrances;  and 
elder  title.  ailedges  in:  faft,  that  he  had  not  difch&rged  him  of  all  charges  and 
Antc,3i5.4i4.  j^^^j^^jj^^^^^  .  ^^^  ^^^^  j^ry  Evcrard^  7,  Augtift^  12,  Jac.  I.  di- 
c/rcai*^'  ftrained  ii>  the  fiiid  clofe  four  of  his  kine  for  a  ftfm  of  money, 
i.^Leon!  24J6.    ^^*^  which  the  faid  clofe  at  the  time  of  the  diftrefs  was  lawfully 

2.  Saund.  180.  charged  and  MabJe  thereto,  and  tlie  faid  kine  impounded  and  de- 

3.  Mod.  135.    tained  until  he  was  inforced  to  pay  the  faid  money. 

Hob.*^°5.  *'  After  verdift  for  tlie  plaintiff,  upon  mnajfum^fn  pleaded,  it  wa& 

4.  Co.  ^o.  mtjved  in  arreft  of  judgment,  that  the  declaration  was  not  good, 
Vaugh.  txo.  becaufc  he  doth  not  fhew,  that  there  was  any  charge  before  due, 
^^M^d^'  nor  by  whom  granted  ;  and  it  might  be  charged  by  tlie  plaintiff 
DouJ.^*/^'  J^iJ"nlclf  after  the  faid  kafe  made,  au4  tliprtifprc  it  is  no  cxprefa 
I.  Term  Rep.  charge  upon  this  promife. 

*  Tcim  Ren.  ^^^  ^°^  ^'**^  caufe  it  was  held  tQ  be  ill  by  AH-  T^f  CouRT^ 
\     '        *'    Wherefore  it  was  adjudgei  fof  the  defendant. 


Cast.  22. 


T!:onia8  Lcefer  againft  Samuel  Weft, 

HiLiiyTerm,  t^,jfac,  i.     ^tf// 629, 


^  mtiiakc  In  "pRROR  cf  a  judgment  in  an  ejeflmcnt.  After  the  jccord  wa5 
t4^c  recoid  of  ^^  removed,  and  the  error  affigned,  it  W2^s  moved,  that  the 
ihcchiiitiin  record  niiglit  be  amended;  fox  the  entry  after  the  imparlance 
^?^'^.?-/"^,' .»  ^^*^^^>  ^*<^  '^''*'^  ^^^^  I'tinrunt  tarn  /)/vrc//V/z/j  TilOMAS  quam  pr/t^ 
of  the  ri^fen.  "•^^'  oAM^l-iX  per  nttornuL  Juos^  l5c,  lit  pnrdnl,  1  HOMAS  diftiP- 
^^nt,  rr;ty  hs  dlt  vim^  (5V.  €t  diut  tjGti  ijl  ifide  culpabiHs\  isfc,  and  fo  71)omas  is 
tfmend:ri,  yficr  niiftakcii  for  Satnuc! \  which  was  allcdged  to  be  but  the  default 
thf  reco.d  -^     ^^  ^j^^  clcrk- — Aud  altlioueh  the  record  was  removed,  and  the 

removed,   and  -^         ■    o  .  \ 

errors  .ifT^fjud.    Ante,  6.     Cro.  Eliz.  155.  2S1.     Moor,  71T,    5.  Burr.  2730,     Cowp.  42^.     Sccthecari^ 

01    Ritli.'jds  V.  iSiown    Dqj;I.  114.  and  liiidvyood  v.  Tlvaiqhtr,  3.  Tcicp  Rep.  151*749^ 

^  error 
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fcrror  affigncd^  yet  it  was  ordered  to  be  amended.  Precedents  .Ltiseit 
were  (hewn  of  amendments  in  like  cafes  ;  the  one  in  T/zV//// Terra,  ^"^^^l^ 
12.  ylc.  I.  Kolii  1466.    Oliver  Spray  v.  George  Parjijisia),  where  *"* 

the^itry  wa$,  **  et  pradlffus  Oliv  Alius  defendu  vim^  C5t'.''  where 
it  fhould  have  been  *'  pr^vdUl.  GEoiiaiua  ;"  *nd  after  the  error 
Hffignod  it  was  ordered  to  bd  amended.  So  in  Chamberlain  v. 
Elver  {lf)y  after  the  record  removed*  and  tlie  error  affigned,  the 
bill  upon  the 'file  was  amended  (<r). 

(a)  Ante,  14.  (^)  Ante,  365.  (f)  See  16.  and  17.  Car.  2.  c«  8» 

Anonymous*  Caie  ip 

A  LATITAT  was  fued  againft  ^.5.  and  A  S.  hufband.and  wifcj  On  a  latitat 
by  T.  Di     The  wife  was  arreftfcd^  but  the  huiband  could  not  as^'n^  hufhtrnt 
be  taken.  Thcflieriff  returncd"f^/>/f©rW'forthewife,and*'»(9//  o^?*^^^^        *^„ 
**  inventus^'  for  the  hulbandi  Tht  vrift  aerfelf  did  not  appear  for  the  be  returned  « 
huiband.     The  quefUon  was^  What  Ihould  be  done  in  tliis  cafe*?    to  the  wifr, 

And  It  was  held  by  the  Court,  tliat  notbhig  could  be  done,  ^',*^,^*/"^/-f  j** 
imlefs  there  were  bail  put  in  by  the  huiband  ;  for  the  wife  with-  ^^^  huA>and^ 
dut  the  hulbaad  cannot  be  fucd,  nor  can  put  in  hail ;  and  againft  the  wife  null 
the  huiband,  unlefs  he  be  firfl  taLen  and  put  in  bail,  there  cannot  be  be  dirdiargcd^ 
iny  declaration  ;  and  therefore,  in  this  cafe,  in  regard  the  plaintiff  ^'*'^^*.**P|'"f- 
cannot  declare,  the  wife  was  difmiiied.     And  it  was  faid,  that  he  *^,*^hchuAaft(f 
6ught  to  fue  them   by  procefs  of  outlawry^  and  by  that  mean  or  thty  be  fuei 
he  might  have  remedy  ;  for  it  Would  be  a  great  mifcliief  tlut  zfeme  to  oatlMwty^ 
€iivert  (tiould  intermeddle  and  merchandife,  and  procure  goods  into  cro.  ZWz.  ^70^ 
her  hands  {a)^  and  tlie  huiband  abfeiuing  himfeif,/>r  k*eeping  in  his  Cro.  Car.  52; .  " 
houfe,  there  ihould  be  i\6  remedy  againft  themi.    And  although  it  ^u^-  ^^• 
Wasalledged,  tliat  the  courfe  hath  been,  in  an  information  of  tccu-  *'  Y^JJ!'  ^^' 
lancy  againft  huiband  and  ^ife,  that  the  huiband  appearing^  hath  j^Mod.  V.^' 
been  compelled  to  iind  bail  fof  himftlf  and  his  wife ;  it  was  an-  6.  Mod.  j;. 
fwered,  that  it  was  at  the  difct'etion  of  the.  Court:  and  tlie  reaion  86.  105. 
thereof  may  be  alfo,  becaufe  tlife  huiband  is  to  put  in  bail  when  3*  wiifon,  ti^ 
ihe  appears,  and  the  lofs  lieth  only  upon  him  ;  but  this  rcafon  will  ^],  ^*^1  ^^;^ 
liot  lervc  wlicre  the  wife  only  is  arreiled.  xa7»!*  '*'*^^'^' 

j.Bac  Ab.  751.  2.  Bl.  Rep.  720.  i.  Term  Rep.  4860  Atf6  fee  Rule  £a/ltr  Term^  5.  €soi  «.'  ami 
Tidd's  Praaice,  49.  (a)  If  Ok  te  trolkd  as  a/uk  fok|  tik  murt  findXpecial  bail.  il^^«.Cj«y. 
hJi,  Mkh,  T^0t,  to.  Gm.  3* 

Ahonymol>s.  c*«»  »4. 

Michaeimas  Term^  10.  Jae.  1.     Roll  211^ 


cer» 


tj^RROR  irt  debt  uponan  obligation  of  one  thoufamf  marks.  A  writ  of 
^  The  aftion  being  brought  in  Mithaelmas  Term  3.  Jae,  r.   zvui  f*<^rari  mzy  be 
Continued  by  imparlance  until  Michaelmas  Term    lO.  Jot:,  i-.    and  ^"^^^^^^^^ 
flieri  judgment  given'  by  fjihii  dicit ;  tlie  error  was  trffiglicd,  BeCaufe  rlf!l!>ifa^d, 
the  continuance   was  ^h  OeiaL  Mich*  7.  Je^^  ■.  uJqH€  O^&h.  HiU  Ante,  369. 
7.  ?ar.  whereas  0£iay*.Afieh.  7.  Jac.  was  adjourned  tifyee  minjem  ,.R^|],y^b  mo. 
Mich.  7.  Jac.  Moor,  430.   °* 

The  defendant  pleaded,  in  nullo  eft  erfafwn.    Aftcrti^ard  awrit  of  Cro.  Eia.  466. 
iertiorari  vrsa  prayed   to  certify.thc.Wtrt>of  adjotirnment ;  and  it '*  ^***- »^^' 
ivas  much  doubted  whether  it  Ihould  be  awarded  after  in  nullo  ejl  i.^jerm'iUpk 
trratum  be  pleaded,  becaufe  it  extends -to  reverfe  a  judgment,  and  y'si. 
not  \tk  affirmanec  tliereof,  ipi  wt^ich  ca£s$vOf)ly  it  hatli  b;ett  ufuaUy 
Ijraated. 

But, 
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Anomymovs.       But  IT  WAS  RESOLVED,  that  it  lllduM  Be  awarded  to  infbmit 

the  truth  as  well  for  the  reverfal  as  hi  ztffirniJtncc  of  a  judgment  ; 

and  it  was  awarded  accordhigly. 
Accntinuance  And;iow  this  Term  the  quellion  was.  Whether  a  contiriuancc 
entered  upon  iftay  be  entered  upon  O^fab.  Mch.  ufque  Odab.  Phi.  j- J^ac.  P 
J^®  ^*^',/^gn.  ^"^  ^^  ^^^  moved,  that  it  might  not ;  for  by  the  writ  of  adjouru- 
til  the  Oaavt  "  fe^nt  hothiiif^  can  be  done  at  tha;t  day  but  to  adjourn  the  Term  to 
cf  Hiiary  is  thc  day  appointed,  and  no  appearance  caii  be  made  rior  any  thin^ 
erroneous.  donc  butto  read  the  writ  of  adjournment  orlJy,  and  to  adjotfta  all 
Ante,  231.       appearances,  and  all  matters  and  proceedings  and  jurors  unto  tho 

day  appointed  by  thc  writ  of  adjournment.   /^/W^/Af  Year-Books^ 

4:  EdtuL  4*  pf;  ad»  ct  41.    21.  £^vv.  4.  pi.  37; 

CAt»  lii  Fowler  agaittjt  Sanders. 

Trinity  Term ^   l^.  Jac,  i.  Roll j^zS, 

Aprtjfcription  A  CTION  UPON  THE  CASE,  for  laying  in  thehighwav  m 
■d  lay  logs  of  XX  Cogge/Sall,  k^dins  from  Coggejhall  to  Brainlree,  divers  loadi 
kl^  highways  ^^  ^^*'  whereby  they  much  ftraitcncd  the  highway ;  fo  as  tli't 
before  ihc  doors  plaintiff,  upon  the  evening  of  fuclr  a  day,  riding  on  the  faid  way; 
of  ancient  his  horfc  ftumbled  Uj^on  thofc  blocks,  add  much  hurt  hira  ;  fot 
boufcs,  IcAvIns'  <«7hich,  &c; 

Kaf!? U^^d;  The  defendant  corlfefles  it  to  be  i  highWiy  ;  Uut  he  faith,  that 
andihoufjhitisithe  towp  o(  Cogge/hall  IS  an  ancient  vill,  wherein  all  the  inha- 
fMbiic  nifi&nce,  bitants  there,  having  ancient  houfes,  ufed  time  whereof,  &c.  to 
yet  a  pcifon  dc-  j^y  j^gg  j^  wafte  placeS  of  thc  faid  way  before  their  dodrs  for  their 
c^"damage  ^^^>  'leaving  fufficicnt  paffage  fof  chariots,  horfehieri,  Snd  foot- 
may  have  a  pri  "^cn  ;  and  that  he  wfls  fcifed  in  fee  of  an  Ancient  hoilfe,'  and  laid 
«ttii#aaion-  '  \o^  for  his  fuel  in  the  wafte  places  of  the  hJghw^iy,'  leafving  fuffi- 
Ante,  151.  cicnt  for  pdlTage  of  Chafiots,  horferhen,  and  footmen,  &c.  and  the 
Poft.  491.  plaintiff  riding  by  thc  highway  /«^oz//ai  turned  his  horfe  upon 
March,  no.     the  blocks  and  fell,  &c. 

a*RoiLA^b.'26*5.  Whereupon  the  plahitifF  demurrfed:  aftd  without  ratrth  sirgu- 
Cro.  Car.  2«5.  *  Hicnt  it  wftS  'adjttdged, 

1.  Keb.  S47.  First,  That  the  aftion  well  lay  for  the  piaintifF;  becaufe  he 
cJthTi*  i^ct. '^^^^^S  ^P^^^^^  damage  had  caufe  to  bring  that  aftion,  although  thc 
Salk.  15^  16.  '  nuifance  be  a  public  nuifance.  27.  Hen.  8.  pL  27.  5.  Co.  73.  a. 
I.d.  Ray.^  37».  IVilliams*  Cafe. 

*  c°"*"d-^^^'      Secondly,  That  the  prefcription  to  make  a  nuifancfc  is  not 
tloac!  Ah!^i\  E^®^  '*  f^^  ^^  ^^  againft  law  to  prefcribe  in  fucli  manner. 
a.Burr.142.260.     .Thirdly,  This  prefcription  for  thc  inhabitants- is  llbt  good* 
Wherefore  it  was  adjudged  accordingly^ 

Casi  26.  Sheirs  againjl  Henry  Brcitori. 

On  a  covenant  ^QVENANT  brought  in  Londoiu  ftippoflng  the  place  of  the 

'"  ti7houfcs  ^^"^^^^  ^^  ^*^^  P^"^^  ^^  *'•  ^'^''y  ^^  ^^'^  '"  London,  of  ar  mef^ 

^^slrr^y,^\\t  fuage  in  Dorking  in  the  county  of  Surrey^  and  therein  a  covenant 

breach  muft  be  to  repair  the  houfes  ;  and  alledgcth,  that  at  Londony  in  iMk  plEtfilh; 

aiTisnad  at  the  &c.  he  permitted  the  houfes  to  decay; 

▼lottTcET  Upon  demurrer,  to  a  vicious  bar  pleaded,  it  was  fhewcd  for  ex- 

at  Lo»i*».    '  ception  to  the  Court,  That  tliis  breach  is  of  a  matter  local,  and  not 

Ante.  142.  tranfitory,  and  is  not  in thiscafc  well  affigned. 

**^'  '57«  And  THE  Court  was  of  that  opinion  :  whereupon  tlie  plairN 

kay.  Sc!*^  ^ff  difcontinued  his  fuit,  and  begaii  de  novo. 

I,  K«b/57|.  Lumlqr 
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Lumley  agawjl  Hutton.  Cas»  27. 

Trinity  Tirm^     l^.Jac.l,   Roll 

iTjEBT  upon  an  obligation  of  four  hundred  pounds,  4.  iSfcfo;,  On  a  fubmiffio* 
^^  <),Jac.  I.  conditioned  for  the  performance  of  the  award  of  ^°  arbitrators 
two  arbitrators,  to  be  made  before  the  2Cth  oi  May  following,  of  ^^^^^["^'^ 
all  fuits,  controverfies,  and  demands  betwixt  tliera  ;  and  if  they  and  demaodi, 
fhould  not  make  an  award,  then  to  perform  the  umpirage  of  Ran-  betwUc  the 
dolph  JVoolky^  fafr.  to  be  made  before  the  ift  of  Jtf/rr  following.  P»f«'«» »  dcbc 
The  defendant  pleaded,  quid  nullum  fecerunt  arbltnu?n.     The  plain-  t"fe^^f"in^^ 
tifFihews,  that  one  Vincent  Busfield  was  indebted  to   him  by  bill  thc^^particrat 
in  two  hundred  and  feventy-fix  pounds,  and  died,  and  made  Eli-  executrix  is 
^abcth  his  wife  his  executrix,  and  left  her  ajpts^  i^c.  who  took  to  within  the  f«b»» 
hufband  the  defendant;  and  that  there  being  a  controverfy  betwixt  "»'^»<>"' 
them  for  this  debt  and  other  matters,  they  fubmittcd  themfelves  i.Roli.  ^^bw 
front  the  condition,  4cc*  and  that  the  umpire  within  the  time  pre-  *4^ 
fixed  ma^e  an  award,  that  the  defendant  fhould  pay  two  hundred  '•  ^°*^'  ^*P* 
.and  forty  pounds  to  the  plaintiff,  in  fatisfaftion  of  that  debt,  at  ^„^'  ,5^^^ 
four  feveral  payments,  within  two  years,  and  expreflcd  the  fcveral  stra".  1144! 
Jays  and jplaces  for  payment,  and  that  uoon  the  lail  payment  the  i.BacAb.  13s. 
plaintiff  mould  make  a  general  releafe  ot  all  aftions  and  demands  *•  '^^^  ^^P* 
before  the  date  of  tl^e  releafe  ;  and  affigns  the  breach  of  non-  ^^^* 
payment  of  one  of  the  faid  four  fums.     The  defendant  takes  iffiie 
that  he  made  not  any  fuch  award ;  which  being  found  for  the 
plaintiff,  it  was  now  moved  in  arreft  of  judgment,  That  this  arbi- 
trament was  void ; 

^  First,  Bccaufe  tliis  duty  is  not  due  by  the  hufband  himfclf, 
tut  in  right  of  his  wife  as  executrix ;  and  there  is  nothing  in  this 
fubmiilion  but  that  it  is  due  from  him  in  his  own  right.— 5if^  non 
allocatur  I  for  the  arbitrators  have  power  as  well  to  make  an  award 
for  that  which  is  due  in  his  bwn  right,  as  of  that  which  is  due  by 
him  in  right  of  his  wife  as  executrix,  which  is  in  another's  right: 

'  and  fo  it  was  adjudged  liere  before  in  Fanhre  andDribblcfs  Cafcy 
12.  Jac,  !.     Vide  21.  Hen.  6.  /»/.  19. 

Secondly,  It  was  faid,  That  this  arbitrament  to  pay  two  hun-  An  award  td 
dred  and  forty  pounds  in  fatisfaction  of  a  bill  of  two  hundred  and  P»y  =>  ^^^  ^""» 
leventy-fix  pounds,  cannot  be  any  fatisfaftion ;  for  a  fingle  bill  *" ''^^**^^*°'^ 
tannot  be  difcharged  by  a  nude  payment,  and  it  is  not  awarded  \^  ^oSiT^^^ 
that  he  fliall  accept  it  in  fatisfaftion. — Sed  non  allocatur  ;  for  being  Ante,  86,  377. 
awarded  that  he  Ihall  pay  it  in  fatisfaftion,  it  is  therein  implied  ^  ^^^ 
that  the  plaintiff  fhall  accept  it  in  fatisfaftion  ;  and  if  he  do  not  *'        *  ^°^* 
accept  tlicreof,  and  fue  the  bill,  he  forfeits  his  bond,  for  he  doth 
not  ftand  to  the  fubmiffion  ;  which  is  a  fufficient  tie  to  him  that 
he  ftiall  accept  thereof,  and  being  accepted,  the  arbitrament  is  a 
good  bar. 

Thirdly,  It  was  objcfted,  That  the  arbitrament  Is  void,  for  An  award  muft 
the  award  to  make  a  releafe  two  years  after  of  all  matters  before,  is  be  mutual, 
void  ;  and  then  nothing  effcftual  is  awarded  fo  be  done  on  the    ^^^^  ^^  ^ 
plaintiff's  part ;  and  then  nothing  being  awarded  on  the  one  part,  1'.  Buirt.  145.^' 
It  is  void,  as  it  is  held  in  7.  Hen,  6.  pi.  40. — Sed  non  allocatur ;   for    ' 
although  this  award  is  void  for  the  making  of  this  releafe,  as  it 
was  agraed  by  all  tke  Court  (for  they  awarded  to  make  a  re- 
leafe    • 
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Ldmley  Icafe  of  matters  after  the  fubmiflion),  yet  the  ivirard  being  good 
HoTT^  in  point  of  payment  of  .the  nioney  in  fatisfafition  of  the  debt 
Xntc,  353/*  fwhich  is  well  ai^arded  for  both  parties  therein),  and  the  breacli 
Poft,  578.  664I  peing  affigned  in  that  poiut,  it  wa$  held  to  be  a  fufficient  ?irbltra- 
10.  Co.  131.  ^.*^?^>  ^"4  afutficient  breach  alfigncd;  fot  whith  caufp  it  was  ad- 
^a)  f^de  Baf.  J^^cd  for  the  plaiiitiit  (a). 

pole's  c«fc,  ^  Biit  the  fame  Term  another  cifd  was  adjtidgcd,  Afaw  v.  Samurl^ 
S.  0)^57.  \^herc  the  arbitrament  was,  thit  the  one  fhould  pay  forty  ftiilliags, 
and  die  other  (hould  make  a  releafe,  at  fuch.  a  day  after,  of  all  ac- 
tions arid  demands  until  the  date  of, the  releafe:  and  it  was  ad- 
judged to  be  a  void  arbitrament;  for  it  is  hot  awai-ded  that  it 
fhould  be  in  fatisfaiftion  or  difcharge  of  any  debt  due  qr  trefpafs 
done  before  the  fubmiffibn ;  fo  it  doth  not  appear  for.  what  caufc 
It  was  awarded,  nor  that  tUc  dtfcndint  fliould  have  any  benefit  by 
the  paymeiit  thereof; 

thtxxt.  iting  agatnft  RximbalU 

A  teftator  de*  T  ^  {^xttA  in  ftc  of  foccage  land,  devifeth  it  by  tliefc  woids  r 
bhds  to  his  **  Item,  I  give  to  iny  wife  Joan  ill  my  houfes  and  free-lands 

\\iliox  fift  '*  for  her  life,  and  after  her  death  to  my  thi-ec  daughters  equally  to 
rtitiaindet-  td  "be  divided,  v'lx.  tO  ^oan^  jivlce^  and  jitice ;  and  if  any  df  them 
hU  thrcedaugh-  "  dic  befoi-ethe  other,  then  the  others  to  be  her  heirs  equally  to  be 
icrs  equally  to  m  divided  ;  and  if  they  all. die  withoilt  iflue,  then  to  thi-cis  others 
a'^dTatJW     "  ^^^^^  irt  tt^^  Will,  &C- 

them  dic  before-     The  fole  queftion  was.  What  cilate  the  daughters  ihould  have  ? 
the  others,  then — ^j^j  adjudged  by  THE  WHOLE  CoURT   to  bfe  all  eftate-taU. 
ZtlZV^^^ll'^^'^S'     iS-^14-     lS^Hen.S^     t.Co.^U    Bnresfard^s  Cafer 
if  they  aU  die      0.  CV.  l6.  ^ 

without  iifue,  remaiflder  aver :  Adjudgcd,that  they  all  took  vjitd  diants^iiiU  Ante,  415.  Poft.  695:'^ 
&C.X.A0U.  Abi  j(33«  S.  C.  Moor|487.  S.  G.  s.  Roll.  Ab.  89.  3.  Co.  39.  ^.  Mod.  xio.  Ld.  R&y« 
xof.  204.  a..  Verfl.  3S3.  Co,  Lit.  214.  b.  i.  Burr.  %%%,  1.  Peere  Wms.  170.  605*  Feame,  167. 
Cowp. 234.410.  83^.     Dougl.  :i66.     3.  Term  Rep.  4S4.  488. 

A  tcftator  dc-  And  in  JFihb  V.  Herring  («),  "  A  inan  devifeth  to  his  fori  after 
vifeslanditohis  «*  the  death  of  his  wife;  and  if  his  daughters  outlive  xht  mother 
d  "  h^'^f  hi^  "  ^^^  *^  brother,  and  his  heirs,  that  then  they  Ihould  have  it :"  it 
J'f^^ii£jj.,was  refolved  to  be  an  eftatc-tail  in  the  foh  ;  for  it  is  ijiipoffiblc 
daughiersont-  that  the  fon  ftiould  die  without  heirs  as  long  as  his  fitters  are 
live  their  mother  alive  ;  and  therefore  the  intent  of  the  devifor  fhall  be  conllrucd 
anJ  brother  and  j^  extend  to  the  lleirs  of  his  body,  and  fo  to  be  an  cilate -tail.  * 

His  hciis,  that  •  "^  .     '' 

then  they  fliall  have  It ;  this  conveys  an  (^att-iail  to  the  Ton*  .  Ante,  415.  428.      i.  Roll.  Ab.  83^. 

3i  kcb.  589.     1.  Burr.  39.     3.  Lev,  71.     1.  Peere  Wms*  13.    i^ougl.  254.  321. 

i.  Saund.  104.  HouGiiTpN  put  this  Cafe:   A  man  feifed  6f  three  mcfliiagci 

I.  Veiit.  224.  hath  iflue  three  daughters,  and  he  devifeth  one  houfe  to  one,  ano- 

Vau^K.  267.  ther  to  the  fecbnd,  and  the  third  to. the  third  daughter  ;  and  if  his 

1.  Peere  Wrtis.  daughters  die  without  iflue,   then  to  remain  to  a  flranger :  the 

3^Term  Rep.  Q^^c.dics  without  iflue  ;  qu€tre,  Whether  the  ftrangec  Oiall  ukc  it 

t].  146.      *  prcfentiy,  or  (hall  expcft  until  aU  be  dead  without  iflue? 

(^  Ante^  4l«. 


^aikervik 
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Baikervile  againft  Brocket.  ^^"  *5»     , 

17  JECTMENT.     One  feifed  of  lands  in  fee-fimple  becomes  bail  If  «  psrfon  be- 
y  in  the  king's  bench  in   an  aftion  of  debt /and  after  ifi'^e^^^^];*^^^^ 
joined,  lets  his  lands  to  Bajkcrvlle  the  plaintiff:  judgment  is  after- J^j^^.j^J^^j^^ 
wards  given  againft  the  principal,  and  an  extent  is  taken  upon  the  and  jodgmcnc 
faid  leafed  lands ;  Bajkervile  being  thereupon  ouftcd  brings  this  be  afterward* 
aaion.  fhr"rin«Ja 

The  queftion  was,  Whether  this  land  is  liable  to  the  recogni- ^^^rtf,  if  ^„ 
zance,  and  fo  extendible  during  the  Term  ?  extiwt  can 

Bridgem  AN  and  Harris,  for  the  defendant,  argued,  that  the  land  ^i^l^^^^^f  th« 
is  chargeable,  and  that  thii  execution  is  local,  and  that  the  bail  is  bail  bmaJiiB 
in  nature  of  a  recognizance,  and  fo  as  a  judgment  which  fliall  fold  or  leafed 
bind  the  lands,  in  whofefoever  hands  they  afterward  fliail  come  :*/''';'''»  ^" 
and  although  at  the  time  of  the  bail  it  was  uncertain  whether  ^^'^^'^^^\\^\^^,, 
plaintiff  would  obtain  judgment,  yet  when  the  judgment  is  given,  mcnt againft  ih« 
It  fhall  relate  tp  make  it  certain  from  the  beginning;  for  when  principal  ? 
two  times  are  rcquifitc  to  the  perfeiSion  of  an  aft,  it  Ihall  be  faid,  cro.EUs.40i; 
upon   their  confummation,  to  receive  its    perfeflion  from  the 
firft  (a)  ;  as  Dyevy  246.  of  a  fine  levied  by  zfemefoU\  and  in  war^ 
rantia  charts  TLTnzn  Ihall  recover  ^ro  loco  et  tempore,  i^c. ;  and  in  the 
Ye  AR-BooK  of  8.  Edw.^.  pL  5.  it  is  faid,  that  if  bail  or  mainprifc 
be  acknowledged,  although  it  be  not  entered  of  record,  yet  it  is  fuf- 
iicient,  and  may  be  entered  in  another  Term.     The  words  of  the 
ftatute  oiWeJim'inJler  the  fccond,  13.  Edw,  i.  c.  18.  "  that  no  elegit 
"  (hall  iffue  but  when  dehitum  recuperatum  fuerit^^  were  ftrongly 
urged  by  them  ;  for  the  words  are  not  only  "  quamdo  dehitum  fuerit 
*'  recuperatum^*^  but  *'  cum  dehitum  fuerit  recuperatum^  vel  in  curia 
**  regis  recognitum.''     And  in  this  cafe,  although  there  is  not  **  dchi-^ 
"  turn  recuperatum^^*  yet  there  is  "  dehitum  recogniium'in  curii  regisy^ 
and  fo  within  the  exprefs  provifion,   *'  that  a^i  elegit  fhall  iffue  out 
"  of  the  lands  which  he  had  ciim  dehitum  fuerit  recognitum^  It  may  be 
objefted,  that  the  principal  might  alien  his  lands  bona  fide  before 
judgment,  and  if  the  bail  might  not  da  fo,  he  would  be  in  a  worfc 
condition  ;  but*  that  Ihall  be  accounted  his  own  folly  :  and  cverv 
bail,  although  he  be  bail  but  in  one  aftion,  yet  Hands  bail  for  all 
aftions  brought  by  the  fame  plaintiff  againil  the  fame  defendant  ia 
that  Term  (h).   And  they  faid,  that  if  a  conufee  releafc  to  the  co- 
nufor  all  demands  and  rights  in  the  land  before  the  execution,  tha 
releafeis  not  good :  yet  it  was  adjudged  in  Hyde  v.  Morley  (r),  that 
if  a  conufor  make  a  feoffment,  and  before  execution  the  coiiufec 
releafc,  it  is  good,  becaufe  he  hath  not  any  means  to  have  execu- 
tion againft  the  feoffee  but  by  way  oi  extent  \  whereas  in  the  hands 

{a)  By  29.  Car.  a.  c.  3.  the  day  of  ihe  Abr.  214,  215. — But  this  extraordinary 
month  and  year  in  wb'ch  any  judgment  is  praflice  is  now  altered  by  a  rule  nude  in 
il^ed  ftiall been tcrt^  on  the  margin  of  the  Trinity  Term  2a.  Car,  2.  and  by  ano- 
record;  and  fuch  judgments  as  againft  pur-  ther  rule  madeKafter  Term  5.  Geo.  2.  by 
chafers  h^nafiit  for  a  valuable  confideration  W'hich  it  is  now  fettled,  *•  That  where 
(hall  be  judgments  only  from  the  time  they  **  the  plaintiff  declares  for  and  recovers  « 
arc  fo  Tigned :  and  the  day  of  the  month  and  *•  g^caur  fum  than  is  exprcfTed  in  the  pro- 
year  of  the  inrolment  of  the  rec^gnizancei  '«  ccfs  on  which  lie  declares,  the  bail  fiiaH 
ihall  be  marked  on  the  roll  j  and  no  recognt-  <*  be  liable  for  fo  much  only  as  is  fworn  to 
aance  ftiall  bind  any  hnds,  tenements,  or  *•  and  indorfed  on  the  procefs,  or  for  any 
hereditaments,  in  the  hands  of  any  pur-  *«  t^Jfer  fmm  which  ihe  plaintiff  in  fueh  me- 
chafer  b^afidi  for  a  valuable  confideration,  <*  tiit  (h;iU  recover,  together  with  the  co>fs 
but  fvom  the  lime  effuch  inrolment.  <*of  the    original    adtion.'*     Lofr.    545. 

{b)  4,  Inft.  179.    I.  Mod.  16.   2.  Show.  Doug.  3  t6.     Tidd's  Prattice  B.  R.  x  3  x . 
XS3.  335.     I.  Com.  Dig«  490,     z.  BaQ.         (r)  Cto.  Eliz.  40* 

CKO.  J  AC.  .  G  g  of 


4SO  Michaelmas  icrm,  15.  Jac.  i.     In  B.  K. 

Baskkrvile  of  the  conufor  tkeland  was  not  debtor:  and  the  New  Bk,  o/Ent.  224^ 
a^awft       ^j^j  l^y  tjiei^-j  vouched  for  proof  of  the  principal  cafe. 

SkOCKET.  •'  i         .  I  i 

^  ^  jj.  George  Croke,  and  Coventry,  SoUdtor  Gn-icva!^  TugucA  for- 

477,478.49*0.  thcplawtiffi  that  the  lands  Ihould  not  be  charged;  for  itisclear^ 

502.  that  the  common  law  doth  not  allow  execution  of  laixi  for  a  per- 

a.Hac.Ab.  329.  fonal  duty,  unlefs  in  two  cafes  ;  tlit  one  of  the  king  by  his  prero- 

3.  Bic.  Ab.  25.  gj,j.;yg^  the  other  oF  tlic  heir,   where  otiRrwife  the  debt  would  he 

loft  ;  as  mJ)av'ic  v.  Fc.tpcs,  Plo^v,L  43S.  and  Sir  Ifdrtam  Herbert* s 

Cafey  3.  Co,  12.:  fortius  execution  is  grounded  upon  theftatutcof 

Ji^cjim'mjhr  the  fccond  ;  the  words  whereof  are,   *•'•  mm  deb'iiumfue- 

**  rit  recupcrctum^  vcl  in  curlJ  re^is  icco^nitiimy  Vi  I  damna  judicata  Jini 

**  de  ca'icro  inelcSiiont^  l^cJ**     The  qutilion  therefoic  depends  upon 

the  true  expofition  of  the  faid  ftatute  ;  wlicrein  it  was  agreed,  that 

this  bail  to  fomc  intent  w^as  a  recognizance  in  fomc  manner,  bl^t 

not  fuch  as  this  ftatute  requires,  and  generally  to  be  taken  ;  there 

.  being  a  diverfily  between  an  abfolutc  recognizance  and  a  rccogni- 

n  c,  401,        xance  conditional.  An  abfoluie  recognizrince  is  of  a  fuiit  certain,  at' 

the  time  ofthc  recognizance's  entering,  a^in  mainprifc;  whereby  it 

becomes  a  judgment,  and  the  party  thereby  enlarged  :  but  it  is  not 

lb  in  cafe  of  /;«//,   until  all  the  conditions  tliercof  be  performed  ; 

which   confift  of  five  parts: — i.  St  judhium  rcddltum  Jit : — 2.  If 

judgment  be  given,  and  tlic  dcfcndajit  doth   not  pay  the  condcm- 

iiation  : — 3.  Or  render  his  body  to  prifon  : — 4.  Tunc  vult  et  co^i- 

cedit : — 5.    ^uod    dchitum   piivd'ittum  fit    rccupaatum^    tsfc.    currat 

fupcr  me,  et  terras  fucas,  &c.  So  that  the  bail  doth  not  make  any  co- 

nufancc,  except  all   tiie  firft  parts  thereof  be  performed :  for  tunc 

conccdity    and    not    before,      qucd  fit  rccupcratum ;    fo  that   until 

judgment  given  there  is  not  any  conufance  ;  for  '*  ex  tufic^*  defigns 

the  time  fro:^i  whence  it  Ihall  !)e§in  as  a  duty  :  alfo^  although  the 

party  be  bailed,  yet  in  judgment  of  law  lie  Ihall  be  faid  to  be  always 

(0  S«  THE     in  aifiodla  rnarcjchall'i  (;).     But  it  is  not  fo  in  the  common  pleas  ; 

Ye  A  R.BooK     for  the  party  there  is  not  hi  the  cuftody  of  the  Warden  of  the  Fleet, 

pi.  10.  ^   ' 

36.  lUn,  6.   pi.  40.     21.  HtH^  7.  pi.  3-5.     Hob.  264.     Cro.  Car.  330.     Cowpcr,  4.55*     Ticld%  Praft. 
B.  R.  i86.         {%)  Iinpcy's  Practice  C  B.  3d  edit.  622. 

Secondly,  If  this  bail  fhould  be  a  recognizance,  na  capias 

would  lie  ;  as  it  was  rcfolved  in  the  caic  of  Oj.W  v.  Pafion  {a),  in 

Weaver  v.  Clifford  (u),  and  in  Putcnhaini  Cafi- [c)  \  for  the  ftatute 

of  execution  IS  only  *'  dc  ten  is  et  catoHis  debitor':  s,  l3^cJ'  and  not  of 

Sec  Gilbert's     the  body  i  and  it  is  fo  exprelTed  in  the  tenor  of  the  recognizance, 

Executions,  6-    [\^^^  \^  \^  to  b^  levied  ^*  de  bonis  catallisy  terns,  et  tJricmcntis,  ^c.'* 

Then  when,  by  the  rule  of  tlie  common  law,  the  bail  was  charged 

in  the  fame  degree  as    tlie  principal,  and  when  the   ftatute  of 

15.  Edzv,  3.  c.  17.  gave  therrt/)/V?iagainft  the  principal,  the  body  of 

the  bail  fhall  alfo  be  charged  by  the  equity  of  that  ftatute,  fo  that  it 

3. BlCtm. 281.  cannot  be  faid  to  be  a  recognizance:  but  in  the  common  pleas, 

bccaufe  there  is  a  recognizance  in  a  fum  certain  w-bcn  tlic  bail  is 

entered,  the  execution  is  always  elegit ^  qt  fieri  facias,  and  not  2Lcapiat 

ad  fatis faciendum . 

Thirdly,  The  ftatute  alfo  gives  an  ekgit  in  cafe  of  debt,  "«« 
*^  debitum  fit  recognitum  \*  but  of  damages,  *' cttwi  damna  fint  adju^ 
•*  dicaia\'  and  therefore  it  cannot  be  any  recognizance  when  a  man 

(a)  Cro.  Eli«.  t6j.  (*)  Anie^  3.  (c)  P/cr|a97. 3x7* 

becomfi» 
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tccomcs  bail  in  an  aflion  of  covenant,  &c.  becaufc  there  is  not  any  Bas»krvil» 
dutv,  but  all  is  to  be  recovered  in  damai^cs.  -n^^T 

Fourthly,  The  entry  of  the  bail  is  "  Inplacito  pradlHo^'  only,  Sec  paw  449. 
yet  by  that  entry  he  is  fubjeft  to  all  aftions  in  the*  fame  Term  by  "o^c(*)* 
the  fame  plaintiff  agai nil  the  fame  party ;  which  would  be  agreat  in- 
convenience to  the  fubieft,  and  therefore  ought  only  to  be  charge- 
able from  the  time  of  the  judgment,  as  the  principal  himfelf  fhall 
be,  and  not  from  the  time  of  the  recognizance  ;  for  then  he  fhould 
be  in  aworfc  condition  than  the  principal,  which  is  inconvenient, 
and  agai nft  reafon.     The  booLs  in  expofition  of  this  ftatute  fay,  8.  Co.  171. ». 
that  it  binds  as  to  the  inheritance  from  the  time  of  the  judgment,  Cro.  Car.  149. 
and  for  chattels  from  the  time  of  the  execution  awarded,  42.  Edw.  3.  ^Qg/"'    *** 
pi.  II.     ^7.,  Jjf.  pi.  17.     2.  Hen,^.  /)/.  14.     And  whereas  it  was 
faid,  that  when  judgment  is  given,  it  Ihall  then  relate  to  th.c  taking 
of  the  recognizance  ;  it  was  thereto  anfwered,  that  where  two  ce- 
remonies are  neceffary  for  the  perfeftion  of  a  thing,  it  is  not  tlicrc 
of  any  validity  until  the  laft  be  cfFeftcd  ;  and  that  it  fhall  not  re- 
late, &c.  for  then  it  would  be  to  the  prejudice  of  a  third  perfon  ;  and 
in  proof  thereof  the  laft  pomt  put  in  But/cr  v.  Baker'  (a)  was  cited. 
And  whereas  it  was  alfo  faid»  that  when  bail  is  entered  in  a  Term, 
it  fliall  relate  as  to  bind  from  the  iirft  day  of  the  Term ;  it  was 
thereto  anfwered,  that  it  Ihall  not  bind  the  perfon  but  from  the 
time  of  the  conufance,  as  Hind's  Cafe  (b)  :  although  one  may  not 
have  an  exprefs  averment  agai nft  a  record,   yet  when  the  time  is 
material,  he  may  aver  in  what  time  of  the  Term  a  fine  is  levied. 

Fifthly,  Ahd  to  the  objeftion,  that  although  it  is  not  *'  ^^- 
•*  bhum  recuperatum^^  yet  it  is  **  debhum  recognitum  ;"  it  was  an- 
fwered, that  it  cannot  be  faid  to  be  debhum  recognitum  before  it 
is  c&gvitum  :  and  here  it  is  not  any  debit um  cojinitum  until  the 
time  of  the  judgment  ;  and  it  is  not  any  duty  or  demand  before. 
Vide  H$e's  Cafe  V),  25.  y^Jf.  pL  7.  25.  FJuj,  3.  *•  Executionj'  130. 
And  whereas  it  was  faid,  that  if  the  land  in  this  cafe  Ihould  not 
be  chargeable,  the  bail  might  alien  his  land  betwixt  the  time  of  the 
recognizance  entered  and  the  judgment,  and  fo  defraud  the  execu- 
tion ;  it  was  thereto  anfwered,  that  fraud  fliall  not  be  prefumed, 
unlefs  it  be  averred;  and  then  if  it  be  by  fraud,  notwithftanding 
the  alienation,  the  land  fhall  remain  chargeable,  as  Oxford's  Cafe  (d)^ 
and  Fleetwood's  Cafe  (e) :  and  if  the  law  Ihould  not  be  fo,  then  a 
bail  might  depend  twenty  years,  and  be  impoffiblc  to  be  difcovered, 
and  no  purchafer  be  in  any  certainty  of  his  lands  ;  and  how  far 
purchafers  arc  favoured  in  law,  Fide  8.  Co.  96.     Dyer,  363. 

Lastly,  They  faid,  that  there  are  not  any  precedents  in  cafes 
of  bail  to  the  contrary;  the  New  Bk.  of  Ent.  224.  vouched  on  the 
othei'  fide,  not  being  againft  it :  for  tliere  the fcire facias  is,  that  he 
fhall  have  the  lands  ^^  fecundum  formam  recognitioms^'*  which  may 
very  well  be  taken  to  be  from  the  time  of  the  judgment  rendered ; 
and  the  New  Bk.  of  Ent.  87.  accords  in  an  audita  ([uerela, 

(/i)  3.  Co.  35,36.  (d)  10.  Co.  56.6. 

{b\  4.  Co. 71.  b.  (r)  8.  Co.  i;i. 


(*)  5.  Co.  70.  b^ 
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B^scEiviiB       Broom,  the  Secondary^  faid,  that  the  precedents  upon  the  entry 
againft       of  a  judgment  againft  the  bail  are,  *'  dii  tempore  recognitionisy  fecun- 
"  dum  formam  recognitionis,** 


Ic  appears  by  the  report  of  this  cufe 
Popham,  1 3» .  that  Mon  t  a  c  u  i  ,  Chief  Juf^ 
tUtf^ndCttOKhfyuJict^  wtre  of  upimon, 
that  the  lands  vwcre  hound  by  the  recogni-  - 
zancein  the  hand^of  the  ItfTee \  but  Hot  c h- 
T<»N  beln|»  of  a  contrary  upimon.  Curia  ad 
vifurt  vult.  But  in  rhe  abridgement  of  this 
cafe,  3.  Danv.  31 7.  it  is  faid  to  have  beea 


aJjuifgitf^  that  the  lands  were  not  liable. 
Bux  L  KD  Chipt  Barom  CoMYh'^  f^ys, 
l<  Di$.  501.  that  if  there  be  execution  o£ 
tk."  land  o(  ihts  bail^  it  Ihall  relate  to  lands 
h,:  had  at  the  tl.iie  of  the  recognizance, 
th,>u§h  they  are  ri/7r««/ after  wards.  Scdvid0 
Ante,  p.  44^;.-  note  ^«  • 


Cat  I  }0. 

tTnity  of  pof- 
feflton  alone, 
without  (hew- 
ing a  fpecial 
{round  of  dif* 
char^ge,  will  not 
exempt  abbey 
lands  from  the 
payment  of 
tithes  By  virtue 
of  31.  Hen.  8. 
c.  13. ;  for  by 
that  ftatute  they 
Qiall  only  be 
held  difeharged 
In  ttie  fame 
manner  as  they 
nrere  in  the 
iiandsofcheab. 
bots,  and  unity 
sf  poiTeflion  on> 
\y /ti/pendcd,  but 
lid  not  txttB" 
\uijh  the  pay- 
ment of  tithes. 
Port.  559.  608. 

I.  Co.  44. 49. 
Cro.  Car.  543. 


Doubitofte  againft  Curteenc/ 

A  CTION  of  debt  for  fixty  pounds  upon  the  ftatufc  of  2.  EJw.  6* 
'^  c.  13.  for  the  fubftradlion  of  tithes  to  the  value  of  twenty 
pounds. 

The  cafe  was  thus  :  The  abbot  of  Evejham  and  his  predeceflbrs 
were  fcifcd  of  a  reftory  and  of  land  within  the  fame  parifh,  time 
WHEREOF,  &c.  until  the  twenty-fixth  year  of  kingf/irw-^thc  eighth, 
at  which  time  the  abbot  made  a  leafcof  the  faid  land  for  fixty  years, 
and  by  that  leafe  demifed  aJ]  tithes  renewing,  &c.  upon  the  faid 
land,  wz.  hay,  corn,  &c.  ixddcndo  perlnde  certain  corn  rent ;  and  by 
the  fame  indenture  it  was  covenanted,,  that  the  leflee  fhall  not  fct 
forth  tlic  tithe  of  the  hay  and  corn  to  tlic  lelfor  and  his  fucceflbrs, 
but  that  the  leflee,  his  executors,  and  affigns,  Ihall  fet  forth  tithe  of 
wool  and  lamb  to  the  lelfor,  &c.  and  fniall  tithes  to  the  vicar,  &c.  ; 
all  which  was  performed  accoidingly.  Afterwards,  in  the  tliirticth 
year  of  Henry  the  eighth,  the  laid  abbey  v/a$  diflblved  \  and  id 
31.  Hen,  8.  c.  13.  the  ita'^ute  was  made  which  enafts,  *'  That  the 
**  purchafers  (hall  hold  it  difeharged  in  the  fame  manner  as  it  was 
**  in  the  hands  of  the  abbots  ;"  and  tlicn  the  ilatute  of  2.  Edw.  6. 
c.  13.  was  made:  the  Icalb  has  fince  determined,  and  the'reftory  come 
to  the  king,  and  the  land  whereof,  &c.  conveyed  to  another.  The 
queftion  was,  Whether  this  land  Ihall  be  dilcliarged  of  tithes,  or 
not  ?    , 

It  was  argncd  at  the  bar  by  Davenport,  for  the  plaintiffs  and  by 
Coventry,  Solicitor  General,  for  the  defendant ,  and  ?.fterwards  at 
the  bench  by  Doderidge.  The  points  which  had  been  moved 
in  the  cafe  were  two  : 

First,  Whether  the  unity  of  poflcfBon  withthefc  circumftanccs 
fhall  difchargc  \v — And  he  held  that  it  Ihould  not. 

Secondly,  Upon  the  ftatute  of  2.  Edw.  6.  c.  13.  Whether  the 
aftion  be  maintainable,  in  regard  there  had  not  been  any  tithes  paid 
within  forty  years  laft  paft,before  the  making  of  the  ftatute? — And 
be  held  tliat  it  was. 

First,  Predial  tithes  are  collateral  to  the  land  ;  and  if  he  who 
hath  the  tithes  and  the  land  make  a  feoffment,  the  tithes  do  n«t 
pais  included  in  the  feoffment^  as  ^z.  Edw.  3.  is :  aUb,  pofleilion  of 

thf 


Michaelmas  Term,  15.  Jac.  i.     In  B.  R.  45? 

the  land  only  cannot  fufpend  or  cxtinguifh  tithes,  &c.  although  it  DouatrorTi 
may  fufpend  the  payment,  becaufe  he  cannot  pay  tithes  tohimfelf ;  q^^J^^*^-^^^ 
ana  therefore  unity  of  poircfTion/^r/W/^r/V  ihall  not  difchargc  the 
land  of  tithes :  but  if  tithes  were  never  paid,  then,  becaufe  it  may 
be  intended  they  were  difch.irgcd  by  grant  from  the  pope  by  rea- 
fon  of  orders,  or  by  real  compofition,  or  fatisfa6\ion,  or  by  other 
mcan*^  which  means  cannot  be  now  known,  theftatute  of  31.  Hen.  8. 
c.  13.  made  fuch  ^n  unity  which  hjujia^  aqualh^  llbcrc^  et  pcrpctua^ 
to  be  a  difcharge ;  lor  it  may  be  reafbnabiy  inteiidcd  that  they 
were  difcliarged  by  ccmpolition  :  and  if  a  parfon,  patron,  and  or- 
dinary grant  land'  to  y.  S.  dii'ch^rged  of  tithes  lie  ihall  hold  it 
difchargtd. 

There  are  alfo  in  this  coife  many  circumAances.  Flrft^  There  is  a  a  icafc  of  ab- 
demife  of  the  land  and  of  the  tiViics  rllb,  which  is  an  argument  bey  lands  and 
that  they  were  due  and  payable,  and  by  that  demife  to  be  ^i^c'^^^g^^'*,''j[^"|,J^^^ 
from  payment;  Sfcpri/ly\  '1  here  is  a  provifion  that  he  fhall  pay  ^^^^au  no^c 
other  tithes.  Thirdly y  There  is  a  covenant  for  the  tithes  leafed,  fct  them  out,  j, 
n'iz,  *'  You  (hall  not  be  compelled  to  fct  them  forth."  evidence  that 

they  were  not  wholly  difchatged.     2,  Co.  48^ 

Whereas  it  hath  been  objcfted,  that  the  rent  doth  not  iflue  out ^f  ^*n^  "n** 
of  the  tithes,  it  was  agreed,  that  in  point  of  remedy  it  is  not  iff^ing  l^'*'^^^®^^^ 
out  of  them  ;  but  it  cannot  be  denied,  but  that  the  rent  is  greater  ^^^  Jhall  iiTuc 
in  refpeft  of  the  tithes  :  as  if  a  man  hath  a  reftory  and  a  barw,  the  whoiiyoutofthe 
barn  being  worth  four  pounds  a  year,  he  dcmilcth  both  for  one  **n<^  >»  po»n\o' 
hundred  pounds  a  year  \  although  the  rent  was  not  ilfuing  out  of '''7^^»  **"**" 
the  tithes,  yet  all  know  that  the  rent  was  referred,  having  regard  to  ^t'onioth  to* 
the  tithes  :  alfo,  in  this  cafe,  forafmuch  as  they  are  deihifed  to  the  gcther. 
leffee,  and  he  hath  them  by  way  of  retainer,  it  is  as  ftrong  as  if  hcPoft.  454. 
had  paid  them  to  the  abbot ;  and  in  proof  thereof  he  put  the  cafe,  a.RoH.Ab.  451. 
if  there  be  a  lord  and  tenant,  and  the  tenant  hold  in  foccage,  ren-  Co.  Lit.  47.8. 
de ring  three  fhillings  rent,  and  the  lord  intermarry  with  the  te- »•  S»«n«*.  304. 
nant,  &g.     So  3.  Edw,  3.  exchange  of  an  acre  of  land  for  the 
releafe  of  rent  iiiuing  out  of  another  acre  is  a  good  exchange,  yet 
he  hath  nothing  but  by  way  of  retainer:  and  4.5.  Ajf,  tenant  for 
life  is  -impleaded,  and  he  vouches  jiis  leflbr,  he  fliaU  recover  in  value, 
*  but  tlie  rent  iliall  be  recoup  cdy  &c. 

The  Second  Question  is  upon  the  ftatute  of  2.  Edw,6,  c.  13.  The  ftatute 

the^words  whereof  are,  **  Every  of  the  king's  fubjefts  fliall  from*-^^**'-^-^-'3« 

^*  henceforth  truly  and  juflly  divide,  fet  out,  yield,  and  pay  all  man-  l^lll'^.r"*!"': 
,.  r   1     •  J-  1    •  L      •       L    •  1'     I  1        •'  ,  I nat tithes  fliaU 

"  ner  of  their  predial  tjth? s  in  their  proper  kind,  as  they  renew  and  \^  paid  in  the 

"  happen,  in  luch  manner  and  form  as  have  been  of  right  yielded  dme  manner 

"  and  paid  within  forty  years  next  before  the  making  of  this  aft,  3* '^"^y  ^»ad  been 

*•  or  of  right  and  cpftom  ought  to  have  been  paid."     He  faid,  that  [he/f^^'^^T' 

this  was  beneficial  for  thoiewho  had  reftories,  and  for  others  alfo ;  ^j^^n^pj^  fu^jj 

for  tliofc  who  had  reftories,  becaufe  upon  tlie  llatute  of  21.  Hen,  8.  lands  only  at  ' 

c.  7.  many  perfons  thought  that  they  were  difcharged  of  tithes  Uy  were  difchargc^ 

the  ftatutc,  and  by  reafon  thereof  they  fubftraded  them,  and  the  **y^''/" '>"*'«' 

parfon  was  put  to  his  fuit,  which  was  onljr  in  the  ecclefiaftical^"j,^^°|j,*^p^* 

pourt ;  now  the  ftatute  of  a.  Edw.  6.  c.  13.  gives  him  remedy  atmcnt«f  tithet 

has  been  fuf. 
pended  by  nnere  pnlty  of  poffeflion,  or  any  other  competition  not  r#W>  Fofl.  f>66.  s*  Infl.  643. 
fi^.  247.     Lat9hr48t     X.  Vem.  274.     2.  Lev.  103.    Ld  Ray.  4^6.    Bunb.  8. 17. 
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DouBiTOFTi  the  common  law,  and  trebles  his  damages :  it  is  alfo  beneficial  n^ 

agaififi       ^j-j^  owners  of  land  ;  for  the  ftatutc  is,  *'  You  (hall  pay  no  otherwifc 

utTiEMs.    ^4  ^j^^j^  j^^^j^  j^^^^^  p^jj  vrithin  forty  years  next  before  the  makings 

"  of  the  ftatute."     And  he  faid,  that  the  rcafon  of  limiting  it  to 

forty  years  was  this :  twenty  years  in  the  ccclefiaftical  law  make  a 

prclcription  for  the  church,  and  forty  years  a  prcfcripcion  againft 

the  church  (a).     But  if  the  difcharge  by  the  Ipace  of  forty  years 

was  by  reafon  of  unity  only,  or  any  other  compofition  not  real» 

(«)  nd*  for     yet  the  right  continued  ,  a-.id  after  feverance,  or  the  compoficioix 

tions  ^'^EJw'    ^^^^^*  ^^^^y  ^^'^^^  within  the  ilatutc,  and  payable  again- 

pL    .6.    Edw.  ^  pi.    .     S.  £f/a^.  4.  pi.  .     2i'£</u;,  4.  p).    • 

Tuhcs  paid  by       Also,  for  another  reafon  (which  was  not  moved  at  the  bar),  be 

•the  farmtT  of     \\q\^^  that  tithcs  in  tliis  cafe  ought  to  be  paid,  for  it  is  found  that 

foreYhcDiflblu-  ^^^""h  and  wool  were  paid  in  kind  ;  and  then  the  payment  of  part 

tion  dcflroys     of  ^he  tithes  is  a  feifin  of  all,  for  that  fhews  tliat  the  land  was  not 

the  prcfump.     difchaiged  by  rea(on  of  any  real  compoiition  ;  and  although  tithes 

tion  of  difcharge  of  com  and  hav  were  not  paid  during  the  unity,  y^t  by  right  they 

arifingfrom      were  payable,    and  or, ly   privileged    by  the  unity  :  wherefore   he 

fion?  °  ^*^  '' '  conceived  that  the  plaintiir  ought  to  have  judgment. — Houqhtok^ 

Croke,  and  Montague,  accordant 
».  Co.  47.  49. 
II.  Co.    14.      Hob.  298.311.     Comb.  511.     CiO.  Eliz.  51 1.     Bunb.  123. 

No  abbey  lands  MoNTAGUE  faid,  that  when  titmor  papa!'!:  waj»  here  in  £/?l7^^//;^/, 
can  bcdifcharg-  all  monks  Were,  in  refpccl  of  their  order;,  difcharged  of  tithes-;  who 
ed  from  tithes  aflcrwards  increafingto  fo  great  number,  and  leaving  here  great  re-. 
by  31.  Htn,  8.  ygj^^^g^  f}^^  \^Q\y  church  w  IS  tlierehy  impovirrilhed,  ct  jilin  deioravit 
buuhofc  wiiich '''^*^''^'''«  •  fo*'  remedy  whe.eof.  Pope  P,if:lvi I  the  fecond  ordained, 
vrcrc  derived  iliVut  CiJI^rtiaKs  (a) ,  Tc?}^pLirSy  and  f/5//://..//,;j  only  ihould  be^fif- 
from  the  order  charged,  and  that  all  other  orders  ihould  pay  their  tithes  ;  which 
of  Temphn^  alfo  in  rcfpeft  of  their  great  revenues  was  found  to  be  an  impo- 
H»}puVlUr^!  vcrifhment  to  the  church  ;  and  therefore  Pope  J.Inan  conirirutcd 
Ante,  57.  '  tliat  the  lands  of  the  Tcmphirs^  Cijtct  iiaris,  Tiud  No  (pit. /Hers  ihouid 
Poll,  559.  be  only  difcharged  ^ucepropnis  radnihui  cxohintur.  And  now  by 
Inft  6^2  ^^^^  ft  I'utc  of  31.  Hen.  S.  c.  13.  f  21.  all  lands  are  difcharged 
a.  Co. '44.  b.  which  were  difcharged  in  the  hands  of  the  ai)hot :  and  for  the  re- 
Qwcn,  45.  fervation,  he  faid,  that  the  rent  id ucd  out  of  the  land  and  tithes  in 
Cfo.  Car.  24.  point  of  render^  but  out  of  t^.'e  land  only  in  point  of  rcmcdy.'^i, 
Hob.  3o6-2^>7,  jvidgjiientwas  riven  for  the  plaintiff. 

3.Com.Pig  84,  -^       o  ^  * 

^5.   5.Bac.AU«9«  ,  . 

•     ^  (a)  Sc5  7.  Hen.  4,  c.  6. 


Case  31.    '  Damc  Griffin  agnhift  Stanhope. 

A  Icafc  for  years  /^N  evidence  to  a  jury  ?.t  the  bar,  the  matter  being  fent  out  o.fthe 
made  by  a  huf  \Jf  ^Laiicerv  to  he  tried  here,  the  cafe  appeared  to  be  thus:  I'licre 

band  CO  truitccs  ,        .  ,  -  .        .  '^  .      *  •,  •        c^-      -n   1  /-»•>' 

fur  the  Mfeof  havmg  been  communication  or  marriage  betwixt  tar  Eobert  Gn/- 
his  wife,  with  fin  and  Lady  Stoivcil ;  the  faid  Griff n,  before  the  affiance,  promifed 
a  condition  in-  *to  ,fiure  to  her  one  thoufand  pounds  per  annum  for  her  jointure, 
dorfcduoihc  his  cflate  being  then  worth  twelve  thoufand  pounds  per  annum  \ 
voldonhismtk^^vlicrcfore  flie,  repofing  confidence  in  his  promife,  married  witli 

ing  her  a  join- 

turc,  is  good,  if  executed  in  purfuance  of  a  promife  of  fuch  jointure  made  pjevious  ta  v^^  in  CDnfide. 

r.iion  of  tl-.cir  ir.  trmarriagi.     Ante,  153.  iSo.  , 
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him  before  any  afTurance  or  covenant  in  writing  whatfocver  (a).     GRirFnt 
But  afterwards  he  bv  cleeJ  convcvcd  lands  of  great  value  to  foine       oi^^"*fi 
friends  of  La.<fy  Stoivrfl  {then  h:s  wife),  to  the  ufe  of  the  faid    S*^'^""'^''- 
Jady  for  term  of  one  hundred  \ears,  if  flie  fliould  live  fo  long,  to  2.  Roll.  Ab. 
commence  after  his  death  ;  '^nd  it  was  iiidorfcd  upon  the  back-fivlc  22,  23. 
of  the  faid  deed,  tliat  thr  intent  tiicreof  was,  that  when  there  ihould  ^^^*  ^79- 
be  a  jointure  of  one  thoufand  pounds  per  annum  fettled  upon  her  'i^j/*^"'  ^^ 
according  to  thefirft  aj::reement,  that  then  the  Icafe  Ihould  be  void:  I'vcm.  510. 
and^  Whether  this  were  a  fraudulent  le^ilc  or  no?  was  the  cjuef-  701. 
tion,  bccaufe  it  was  with  ^  provllo  to  determine  at  the  will  of  the  *•  ^v-  'S^- 
hufband. — Thr  Court  took  thij  diffbrer.ce  :  That  where  Icafcs  are  *^7. 
made  with  ^proinjoy  *'  that  if  the  lefibr  pay  ten  fnillings,  that  then  ,.ciian?Caf.99. 
**  the  leafe  fhall  be  void^"  fuch  leafe  fhall  be  void  as  to  the  purchafer,  Powel  on  Pow- 
bccaufe  it  is  apparent  that  the  funi  to  be  paid  is  not  of  the  value  of  crs,  316.  ' 
tlie  land,  but  only  limited  as  a  power  of  revocation  :  but  if  a  man  ^ 

mortgage  his  land  for  one  thoufand  pounds,  provifoy  *•  that  if  the 
*'  mortgager  pay  the  one  thoufand  pounds,  that  then  the  leafe  (hall 
♦*  be  void,"  this  is  not  a  fraudulent  leafe,  but  fliall  begood  againft  the 
purchafer,  if  tlie  money  be  not  paid  thereupon.  And  the  Court 
ITELD,  tli>.t  thii  leafe  being  made  inpurfuance  of^the  firft  promifc, 
although  there  was  not  any  mention  of  any  leafe  to  be  made,  yet 
it  was  grounded  upon  a  good  confideration,  and  not  fraudulent. 

Another  Objection  was,  thr.t  the  lady  had  concealed  this  ^  "*"^^>**"^ 
leafe  during  her  hufbatid's  life,  and  therefore  it  Ihould  be  fraudu-  ^*  "onfldcra- 
lent,  becaufe  if  fhe  had  fpoken  thereof,  Ihe  might  have  hindered  tioo,  though 
purchafers,  he. — But  it  wds  tliereto  anfvvered  bv  Montague,  Chief  mz6c  fccretly 
Jujikcy  that  all  aftions  onr;Iu  to  have  their  rcfort  to  their  firft  ori-  *«**  ^^}  ^o"- 
'ginal ;  and  he  agreed,  that  it  had  been  better  if  Ihe  had  discovered  J^^'^Jj*^!^^^ 
that  fhe  had  fuch  a  leafe  ;  but  the  leafe  being  good  at  the  firft,  the  ^^^^^ , -g[ 
concealment  thereof  cannot  make  it  ill:  -  ,,  Vent.  lox, 

I,  Sid.  134,    2.  Com.  Dig.  578.     Shcp.  Touch.  62. 

Another  Objection  was  made,  that  her  hufband  was  tenant  lo  contcfting 
in  tail  at  the  time  of  making  this  leafe,  and  tlKrefore  it  was  a  void  rhe  validity  of 
leafe  to  begin  after  his  dccrarc.   And  to  this  objeftion  the  Court  *«>"""»<>"  «- 
feemed  to  incline  ;  but  to  avoid  it,  thofe  of  counfel  with  the  'ady  ^^''*^.,*  ^^^ 
produced  a  common  recovery  which  had  docked  the  intail :  whore-  fume  a  good 
upon  the  counfel  on  the  otiier  iide  prelled  them  to  prove  who  was  tenant  to  the 
tenant  to  the  precipe  at  the  time  of  the  recovery*;  but  the  COurt  f^^^P*t  "nl«f« 
would  not  allow  thereof,  for  it  ihalL  be  intended  to  be  a  good  re-  ipp^"^"*^^ 
covery,  and  if  it  were  otherwife  the  proof  ought  to  be  made  by  . 
the  otlier  party.  ^"J!^;  ^|f'' 

I.  Mod.   117.      I.  Vent.  257.      x.  Atk.  44.     Stra.  526.      Cowp.  704.     Crulfe  on  Recoveries,  22 • 
a.  Barr,  1069. 

Another  objection  was  made,  that  this  was  the  land  of  king 
Henry  the  third,  who  gave  it  to  Elinor  with  his  eldeft  fon  in  tail, 
the  reverfion  in  the  crown, fo  thatGV/^*i  had  notany  titlq  to  make 
this  leafe  ;  and  they  (hewxd  a  grant  from  the  king  to  entitle  them- 
felves.  Whereto  Hilcham,  Scrjeart^  faid,  that  if  there  were  si 
gift  in  tail,  the  reverfion  in  the  crown  before  the  ftatute  dedonis^ 

(a)  6/29.  Car.  2.  c.  3.  f.  4.  no  aftion  morandum   or  no'e   thereof  (hall  b«  in 

fliall  be  brought  whereby   to  charge  any  writing,    and  figncd    hy  the  party  to  be 

peribn  upon  any  agreement   made  upon  charged  therewith,  or  fome  other  perfon  by 

fonfifieraaoii  of  marriagei  uplefs  fome  ms-  him  lawfully  authorized.   See  Vent.  194. 
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CRirriN     and  thepofleffion  hath  been  time  whereof,  &c.  in  purchafcrs  ;    i^ 
^gaim/l       xhe  pofleffion  cannot  be  proved  to  be  in  the  king  after  the  llatute 

iTAVHors.  ^f  ffyimin/ier  the  fecond,  it  fhall  be  intended  to  be  made  fojl  pro^ 
Urn fufcltatam^  and  before  the  ftatule  de  donis.  And  fo  if  a  parfon 
^ews  tliat  two  hundred  years  certain  land  was  parcel  of  his  glel>c, 
it  is  not  therefore  of  neceffity  that  the  other  (hould  produce  a  con- 
firmation from  the  patron  and  ordinary ;  for  the  continuance  of 
thi  pofleffion  makes  it  intendible  to  be  according  to  law  at  the  ti xne 
when  it  was  made. 

Afterwards  they  on  the  other  fide  flicwcd  a  record  in  the  tentix' 
year  of  Edward  the  third  (which  was  long  after  the  fiatute  €£e 
donis)^  proving  it  to  be  in  the  reign  of  king  Edward  the  thircl, 
and  that  the  euate-tail  then  continued. 

Montague,  Chief  Jujiic^y  faid,  he  would  be  better  advifed. 
Wberpuponj  and  by  the  motion  of  the  other  Juftices,  the  parties 
agreed  to  have  a  juror  withdrawn  ;  which  was  done  accordingly. 

Aleaftmay  NoTE,  It  was  faid  in  this  cafe,  that  alcafe  may  be  determined 

^determined  fcy  force  of  a  condition  indorfed  upon  the  back-fide  thereof,  if  it 
-tiir/Uf?  ^^^^  ^  before  the  enfealing  and  delivery,  as  well  as  by  force  of  a  coa- 
Co.Lit.*a  6  b,  ^^^9**  within  the  deed.:  ivhich  was  not  denied  by  any. 

ft37.  a.  Cm.  £112.623. 7^5*  Mopr,8iT.  i. Co.  113.  x.  B^oll.  Abr«^590.  2.  Sauod.  48.  Garth* 
H.    5.  Co.  50,    Salk.  573. 
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1  5.  Jac.  !•    In  the  King's  Bench. 

Sir  Edward  Montague,  Knt.  Chief  Jujiice. 

Sir  John  Croke,  Knt.  1 

Sir  John  Doderidge,  Knt.  I  Jujiiccs. 

Sir  Robert  Houghton,  Knt.  \ 

»S;>. Henry  Yelverton,  Knt.  Attorney  General. 

Sir  Thomas  Coventry,  Knt.  Solicitor  General. 


CAf  t  U 


Sir  Philip  Stanhope  againft  William  Stanhope. 

trinity  Termy  i^.Jac.  i.   R0II611, 

ERROR  of  a  judgment  in  the  common  picas,  in  a  writ  of  if  the  nanw  «c 
annuity,  where  the  ilTue  was  "wo«  eft  faHum^^^  and  found  a  jurorbc  mai 
againft  him.    The  First  Error  aifigned  was,  liecaufe '**^"*  *"***"*• 
a  juror  was  returned  upon  the  venire  facias  **  Hugh  Maltby,''  and  riff^lhbJlAtijt 
upon  the  diftringas  ''Hugh  Meltby' '  was  returned  and  fworn. — And  it  of  ^ce,  mty 
was  held  to  be  a  manifeft  variance  and  error,  unlefs  it  might  ap-  be  examined, 
pear,  by  examination  of  the  under-lherifF,  that  he  was  the  fame  *"**  **^  "***«» 
perfon.     And  although  this  was  in  the  time  of  another  iheriiF p"^"**"^'     - 
who  was  difcharged  and  the  under-lherifFalfo,  yet  he  being  pro-  ^^^  ^*^'  ^^* 
cured  to  come  into  court  and  examined,  with  the  juror  himfelf,  ,.RoJi?Ab.  i9«. 
whether  he  were  fworn,   and  it  appearing  that  he  was  the  fame  cVo.  Car.  56> 
perfon  fo  named,  it  was  awarded  that  it  Ihould  be  amended.  ^o^p.  415. 

A  Second  Error  afligned  was,  Becaufe  one  John  Collingham  a  mifprifim 
of  Cortiington  was  returned  upon  the  venire  facia s^  and  one  John  hetvftcn  tha 
Collingham   of  Collington  was  returned  and  fworn  upon  the  habeas  *'*'""';*  ■'^<*. 
corpus^  and  fo  another  man  not  firft  returned;  and  in  rei  '^^^itate^'^''^^^'^^ 
there  was  not  anv  fuch  town  of  Cortiington  or  Cortlingiony  but  it  which  a  juw 
was  a  village  called  Cortlingeftthorpe :  .and  it  was  argued  that  it  is  fommoned, 
Ihould  not  be  amended,  becaufe  it  was  ill  and  miftaken  in  the  ve-  "  amendable. 
nire  facias.  Ante,  144. 39(J. 

354. 

But,  after  divers  motions,  the  Court  rcfolvcd  that  it  was  i.Roii.A,b.iQ7. 
well  enough  ;  for  the  alteration  in  the  name  of  the  vill  whefe  the  i.  Com.  Dig.  * 
juror  inhabited  is  not  material,  for  he^may  be  an  inhabitant  of  3*3- 
fuch  a  vill   at  the  time  of  the  venire  facias  returned,  and  at  the  ^S'^^i'^^'g 
time  of  the  diftringas  returned  he  may  be  commorant  at  another  ''  ^'  ^'^  ^ 
Vill,  and  fo  it  may  be  well  intended,  and  when  by  any  intendment 
it  may  be  good  it  (hall  never  be  reverfed.     And  this  differs  fiom 
the  cafes  where  a  juror  is  mifnamed  in  his  chriftian  or  furname, 
as  the  cafe  in  5.  Co.  42.  Wherefore,  not  withstanding  the  exception, 
the  judgment  was  affirmed. 

Ellis  againft  Fitch.  Ca^i. 

A  CTION  for  tbefc  words :  **  Thou  haft  ftolcn  as  mych  cpm  ^,  if  charginj 
^^  "  out  of  my  fields  as  is  worth  nine  or  ten  ftiiljings."  a  aian  with 

After  writ  of  enquiry  of  damages,    upon  nihil  dicit,   it  was  ^***r  4.^, . 
pipyed  in  arrcft  of  jud^nient,  that  an  adlion  lies  not  fpr  thefc  ^lif be  takcn^^^ 

fn  imputafi9Q  of  fc^opy  i    Ante>^Of  J05.  441.     Hpb,  5^1, 

Yvprds  |. 
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words  ;   for  it  may  be  well  intended  /landing  corny  and  then   th« 
Ame,  4c.         taking  is  not  felony,   and  fo  no  aiSlion  lies.-*But  the  Court 
doubted  tliereof,  and  would  advile. 

Case 3.  Goddard  agaii'Jl  Hampton. 

If  the  name  of  A  CTION  UPON  IHE  CASE.  After  verdift,  it  was  moved 
a  juror  be  right  ^^  in  arrcll  of  judgment,  that  one  John  Jt'alc  was  returned  upon 
"r°"and^r' n"  ^^^  vejiire facias,  and  upon  the  diftrmw  one  John  Pf  ats  was  re- 
upon^thc  r^^r^  ^^rned  and  fworu.  Upon  the  cxau:i.)ation  it  appeared  that  thfe 
a  nenu  vtn'tre  juror  was  named  John  /Fats,  and  not  John  fVaJe. — Wherefore  the 
ftiall  ifruewith-  CouRT  held,  that  the  trial  was  ill,  and  t!ie  record  not  amendable^ 
out  abating  the 
writ.  But  it  was  then  moved,  Wliethcr  there  might  be  a  venire  facias 

5.  Co.  4a.  b*     de  novo,  or  that  the  writ  Ihould  abate  ? — And  it  was  refolvcd,  that 
P0USLX14.135.  venire  facias  de  novo  fhould  be  awarded ;  for  the  fault  was  only  in 
the  trial. 
^^^^  Marfliam  againji  Bulwer. 

In  the  Exchequer-Cbamber. 
Intr.  Hilary  Term,  \^,Jac,\.  Roll  ^-j^.  in  B.R.  L.  C.  B.  Parker'sMS. 

A  ^tn'ire  facias  C^RROR  of  a  judgment  in  the  king's  bench.  The  error  adigned 
tcfted  previous  *-»  was,  Becaufe  the  bill  was  filed  die Mcrcurii  poft  O^ab.Purificat* 
*h  'h*ii^*'"^  ^^  ^''"^  Lv^JacX.  which  was  upon  the  12th  Fehuary-y  and  the  parties 
error-  for  ifU  being  at  iffue,  the  vcjiirc  facias  bare  tcfte  the  lotli  February,  which 
be  awarded  on  was  two  days  before  the  bill  was  filed  j  it  was  before  any  iiTuc 
the  roll  the  fame  could  be  joined,  and  fo  an  ill  mmyefa.'uiSy  and  not  holpcn  by  the 

day  tlHJ  bill  was  ftjitute. 

filed,  it  i>  fuf-  tiii'>T^t»i 

ficicm.  But  ALL  TF^E  jrsTicEs  AND  Barons  held,  that  It  mould  be 

Ante,  64.  as  if  there  had  been  no  venire  facias  \  for  it  cannot  be  intended  a 

3.  Bi.li>.  290.     venhc  farMs  in  this  aci ion,   being  before  the  aftion  commenced, 

Doug:.  62.        and  itis  contrary  to  the  roll,  which  mentions  it  to  be  awarded  af* 

tcr  tl.c  ilfuc  joined  ;  v.-;:creforc  they  oiiglu  to  have  regard  thereto, 

^         and  not  to  the  awarding  of  the  vmrc  facias,  wliich  is  before  the 

acHon  hc?:ins.     And  although  in  tlic  a£tion  (which  being  joined 

the  fame  Term,  and  by  the  fame  roll)    the  award  was  of  a  venire 

faciiis  returnable  alio  dieAftrcurii  pfiO^fah.Ptnificat,  (which  was 

the  fame  day  whereon  the  bill  was  filed  and  he  pleaded)  yet  it  wa^ 

held  good  enough,  and  the  judgment  was  affirmed* 

Case  5.  SiP/lth    Cgai/'J}   Bolc. 

A  kaft  hab.n-  If  JECTivIENT  of  a  Icafe  made  by  Smith,  a  prebend,  to  the  fald 
dun:  a  die  (C.I.  -L  ^j/^,^  Upon  a  fpecial  verdict  the  cafe  was  thus:  The  pre- 
/v/fTw/j,  and  hendary  was  ufually  let  with  the  exception  of  all  crab-trees  and 
urwardrV^*  fuch  like  trees,  rendering  feventecn  pounds  a  year.  Upon  tho 
gcod!     '  8th  Auz,yft^  6.  Jac,  i.  the  prebend  made  a  leafe  of  the  laid  pre- 

Ante,  1";^  bencifhip,  omitting  the  exception,  habendum  a  die  confc^ionis  for 
I'oft.  5^)3.  xhxi:^  lives,  rendering  the  ancient  rent,  and  made  livery  the  9th  5^- 
2.r<c!!.Ah.45-.  lemhcr,  6.  Jac,  1.  The  qucftion  was.  Whether  this  was  a  goo4 
3.  DuJt^  200.     \^.^r  ^^  i^jpj  j|^^  fucceffor  bv  the  ftatutes  of  32.  Hen,  8.  c.  28  and 

mrg.Co.L:t.     ^^  ^^^^^   C    10.  ?  ^ 

44  First,  Whether  this  leafe,  habendum  a  die  confeBionis^   and 

3.  Com.  Dig.     I'jvcry  made  after,  bo  good  or  not? — Refolvcd,  that  it  was;  for  the 

3.^Lrv.  A:f^.  liverv  being  made  af^cr  ;he  day,  not  working  futqrely,  was  goo4 
Ccvv;  :i^7^5.  enou-h. 

5l:co^nLV, 
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Secondly,  Whether  this  exception  of  the  tree?,  being  in  all  Aleafe  by  a 

former  Icafes,  and  omitted  in  this  leafe,  makes  it  void  ?  prebcnd  for 

three  lives. 
It  was  refolvcd,  that  it  was*  void  ;  for  there  being  more  let  than  without  cx- 
'Vvas  antiently,  the  trees,  and  the  profits  of  the  trees,  and  the  foil  «pt»ng  trees, 
itfcif,  is  excepted  by  this  exception,  fo  as  every  fucceffor  cannot  ^^^^^^^^  hc**ncx- 
have  the  benefit  ot  boughs  and  fruits  yearly  renewing ;  and  the  ceptcd,  '^^^d, 
foil  itfelf whereupon  tliey  grow,  is  excepted:  but  by  this   new 
leafe  the  trees  and  profits  are  let,  and  the  foil  itfelf;  and  fo  more  co.  Lil.'4x.^b 
being  let  than  antiently,  it  is  not  within  the  ftatute  of  32.  Hen.  8.  j.  Roni  Ab.  * 
c.  28.:  and  it  is  void  by  tlie  ftatute  of  17,. £11%.  c.  10.;  tor  it  is  not  455. 
the  anticnt  rent  where  there  is  more  let  than  was  before.    Where-  ^y»  74-  77. 
fore  it  was  adjudged  for  the  plaintiff.  .  Fide  14.  Hen.  8.  pL   i.  ^'co^"*'  5*^ 
Dyer,  2,1^.     4^6.  Jidw.  3.  pL  22.     4.  Cq.  63.      il.  Co.     Liford's  Jioor*  197. 
Cafc^fol.  50.  a.  Cro.  Car.  23, 

I.  Leon.   147.     3.  Bac.  Abr.  363^ 

Child  ogdhjl  Baylie  and  Others.  Case  6. 

T7JECTMENT   of  a  leafe   of  Thomas  Heath  of  lands  in  Jl-  ^^  under  Iwfe 
•*  '  church.  maftrbyaleOee 

Upon  not  guilty  pleaded,  a  fpecial  verdift  was  found  upon  ^°[^^'"  *'^"*" 
the   cafe;    which    was.   That    JVdliam    Heath,     poflellcd    of   a  ^tu^da7*ccr- 
Jeafe  for  feventy-fix  years  of  the  land  in  queftion,  let  it  to  on«  tain,  and  t» 
Blunt  from  the  day  of  his  death  until  the   firft  of  May  1629,  commence  im- 
( which  was  three  nionths  before  the  end  of  the  leafe)   if  Dcrothy  m«dj««Iy  <>«  hh 
Jiis  wife  lived  fo  long.     Afterwards  he  devifed,  that  f4V!}am  Heath  l^'h^l ^^ 
liis  fon  and  his  afligns  fhould  have  the  faid  tenements,  and  the  re-  the  time, 
verfion  of  them,  and  all  his  title  and  intereft  in  the  faid  tenements,  Palm.  333. 
for  all  the  others  of  the  faid  feventy-fix  years  which  Ihould  be  un-  Plowd.  4.2X. 
expired  at  the  time  of  his  wife's  death,  *'  provided,   that  if  the  ^^'^' 
•'  faid  IViU'tam  die  without  iffue  living  at  the  time  of  his  death,  that  cro.^^ii.  ^6ou 
**  Thomas  his  fon  (the  now  lefTor) Ihould  have  it  for  all  the  rcfidue  of  i.  co.  155. 
**  the  feventy-fix  years  unexpired  from  tlic  death  of  his  faid  wife,  and 
*'  of  jyUliam  without  ilTue  ;  and  if  he  died  withou^t  ifluc,  then  to 
**  his  daughters  ;'*and  made  his  wife  his  executrix,  and  died.  The 
wife  afTented  to  tlie  legacies  ;  li'iUiam  alfigncd  all  this  leaf«  and  liis 
intereft  thereto  to  the  faid  Dorothy,  who  aifigned  it  to  Mr.  Combs 
under  whom  the  defendant  claims  :    afterwards  Dorothy  died,  and 
then  IVtlDnm  died  without  iffiie.     Thomas  the  devifce  enters,  and 
makes  this  leafe  to  the  plaintiff". 

After  divers  arguments  at  the  bar,  it  was  adjudged  for  the  de- 
fendant. 

First,  It  was  rcfolved,  where  a  leflcc  for  year^  let  it  after  bis 
death  until  tiie  firft  oi  A'fay  1629,  ^^*^^  '^  ^^''^^  ^  g^^^  leafe,  which 
began  immediately  by  his  death,  he  dying  witltin  that  time. 

Secondly,  That  the  leafe  being  made  to  begin  after  his  death  KpogibiUty 
unto  the  firft  of  May  1629,  the  leafe  being  made  12.  Jugvjl  1553)  ?^"P'«*.'^'^'^  *•* 
\i Dorothy  his  wife  lliould  fo  long  live,  he  did  not  therebyconvey  "!'*'"'-^'  '*  ***" 
the  intereft  and  remainder  of  the  term,  vi%.  from  the  fi.rft  of  May  po^.  l^^ 
1629  to  12.  Jugujl   1629,   and   the  poflibility  of  a  long  term  if     ^^    \^ 

1,  Roll,  Abr,4S.  Poph,  3,    Co.  Lit.  \%.    Shep.  Touch.  431,    i.PcereWais.  572.  $63.  i.BLRep.  .»i5. 

J,  liurrl  1131.    3.  JcrmRep,  28,    Term  Rep.  C.  6.  3g, 

Dorothy 
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Child       Dorothy  died  before  the  firft  of  May  1629,.  which  intercft  and  poT* 

agatnfi       fibillty  together  he  niic:ht  dcvife  to  JV'illiam  Heath  his  fon. 
BATLiE.and  /       °  ^ 

The  THiRi)  and  main  queftion  was,  Whether  this  devifc  being  " 
to  William  Heath  and  his  afligns,   with  a  provifo^  that  if  he  died 
without  iffue  living,  that  Thomas  Heath  mould  have  it,    and  he 
aliens  it,  and  afterwards  dies  without  iflue,  Whether  this  alicnatiop 
Ihall  bind  Thomas  Heathy  or  that  he  may  avoid  it  ? 

A'leflte  for  It  was  resolv£i>>  that  this  alienation  Ihall  bind  ;  for  when  he 
term  of  > cars  limited  to  him  and  his  affigns,  all  the  eftate  was  vcfted  in  him,  and 
wfc^ Mf  ^^ '  ^'^  ^^^  ^^^  abfolute  power  to  difpole  thereof ;  for  the  law  doth  not 
imd  afterwards  cxppft  his  dying  without  iffue.  The  difference  therefore  is,  where 
to  IFiUitm  his  a  leafe  is  devifed  to  one  if  he  livefo  long^  and  afterward  to  another  ; 
cMeftfonand  the  firft  hath  but  a  qualified  eftate,  and  the  other  hath  the  abfo- 
httafligna,  |^^g  intereft,  and  therefore  this  alienation  fhall  not  prejudice  hina 
Tf* he^fa"'  *  ^^^  ^^^  ^^  abfolute  eftate ;  but  when  it  is  limited  to  him  and 
pyiiiiamdlc  his  anjgns^  then  the  proviso  thereto  added,  is  void  to  reftrain 
without  iflue  the  alienation :  and  the  limitation  to  the  heirs  of  the  body,  and 
JiTiog  at  the  the  provifoy  arc  all  one  ;  for  all  long  leafes  would  be  more  danger- 
d'^tlv^^iat  ^^^  ^^^  perpetuities :  and  tlicrefore  this  cafe.diflfers  froip  the  cafes 
7^iiMx, another'"  8.  Co.  96.  and  lO.  Co.  46.  Lamfet\  Cafe^  that  a  devifee  for 
fon,  Oiotili  life  could  not  bar  him  in  remainder :  and  Lewknor^s  Cafe  (a)  in  the 
bave  ir,  the  dc  cxchequer-chamber  was  cited.  Wherefore  it  w^s  adjudged  for  the 
^(tio n.mm  defendant, 
la  void. 

Poir'sfo/  Note,  Upon  this  judgment  a  writ  of  error  was  brought  in  the 

s  c  Tones  I  ^^chequer-chamber  ;  and  |he  error  affigned  in  point  of  law,  That 
s.  c.  1.  Roi?  *'^c  remainder  of  this  term  limited  to  Ihomas  Heath  after  the  death 
<Abr.  612.  of  IViHiam  without  iffne  then  living,  was  good,  and  the  alienation 
8.  c.  1.  Eq.      of  fVilliam  fhali  not  bind  him  in  remainder. 

Caf.  Abr.  191.  ' 

Rt^  la  ^"'^  It  was  argued  by  Bridgmak,  and  afterward  by  Humphrey 
s.*c.  Fahii.  4S.  T)av£nport,  for  the  flaintiff  in  etror^  that  it  was  a  good  limita- 
333.  tion  of  the  remainder  of  the  term  to // V/Z/V/w  and  his  afligns,with  th^ 

t>y^r,  35. 7if.  provffo,  that  if  he  died  without  iflue  then  living,  the  tlien  remainder 
^Sh  177'  3»^»  Ihould  be  to  Thomasy  iffc.  and  that  it  is  no  more  in  effcft  than 
Co  Litt.  46.  ^fterhis  death;  and  therefore  it  differs  from  Lewknor^s  Cafe  (a), 
3.  Leon.  64.'  adjudged  in  the  exchequer,  where  a  dcvife  of  a  term  to  one,  and 
I.  Uv.4i;.%9o.  the  heirs  of  his  body,  and  if  he  die  without  iflue,  that  it  Ihall 
Cro.  Cat,  167.  remain  to  another,  was  held  to  be  a  void  remainder;  for  he  cannot 
*^R  u"*R  liniit  a  remainder  upon  a  term  after  the  death  of  another  without 
129.°  *'*'  i^^^  •  ^^^  ^-^^  ^^  ^s  ^^^  ^  remainder  after  the  death  of  one  without 
a.  Danv.  Abr.  jfl"ue,  viz.  PP'iUtfim  dying  witliout  iflue  then  living ;  fo  upon  the 
5*i'  matter  it  depended  upon  his  death,  and  tlierefore  not  like  to  the 

3-  ^'  **•  faid  cafe ;  but  it  is  agreeable  to  the  reafons  put  in  the  cafes  of  8.  Co^ 
i.^Mod.  5,.      ^^  Maith.  Manning's  Cafe,  and  10.  Co.  46. 

3.Chan,  Caf.  I. 

X.  s;d.  37.456.  But  It  was  now  argued  op  Ae  other  part  by  Thomas  Crew 
Efougi.  264.  and  George  Croke,  tliat  the  judgment  was  well  given  in  the 
3.  Term  Rep.  king's  bench;  for  here  the  limitation  being  to  M^tlltam  after  the 
*  ^'  death  of  the  devifor's  wife,  of  all  his  eftate  and  intereft  to  him  and 

his  affign?,  it  is  but  a  remainder;  fortlie  wife  may  outlive  all  the 

(«)  Eartcr  Tcriij,  14,  Jv.  X.    1.  Roll.  Rep.  35^, 

terra. 
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term,  and  then  this  devife  of  the  remainder  of  the  term  is  given  to       Child 
him  in  particular,*and  IVIIliam  hath  but  a  polTibility  ;  and  then  to        *'^'''*/       . 
limit  it  to  Thomas  after  the  death  of  IVilllam  then  living,  is  to     oVH»it! 
limit  a  poffibility  upon  a  poffibihty,  which  is  againft  the  rules  of 
law,  as  it  is  held  in  theReaorof  G6i^/i«^/(?«'i  Cafe  (a),  and  LordStaf-- 
ford" s  Cafe  (b). 

Secondly,  That  this  limitation  to  Thomas  after  the  death  of».  Bulft.aK. 
IFilliam  without  iffue  then  living,  is  all  one  as  if  it  had  been  limited  a-^anvcrs,  518. 
upon  his  death  without  iffue :    and  the  addition  •*  then  living^'^  ^^yltl^^'  1. 
doth  not  alter  the  cafe ;  for  at  the  firft  limitation,  non  ccn/lat   that  x.Pc«reWai/i. 
he  fhould  die  without  iffue  ;  and  the  law  Ihall  not  expcft  his  death 
without  iffue  :  and  it  is  not  like  to  the  cafe  when  it  is  limited  after 
the  death  of  one;  for  it  is  certain  tliat  one  muft  die,  and  it  may 
be  that  he  may  die  during  the  term,  and  the  law  may  well  cxpcft 
it ;  but  that  one  fliould  die  without  iffue,  the  law  will  never  expeft 
iuch  a  pof&bility,  nor  regard  it :  and  it  would  be  very  dangerous 
to  have  a  perpetuity  of  a  terra  in  tliat  manner ;  for  it  would  be 
more  mifchievous  than  the  common  cafes  of  perpetuities  which  the         ^ 
law  hath  fought  to  fupprefs :  and  therefore  it  was  faid,  that  this 
cafe  was  like  to  fome  of  the  cafes  which  had  been  adjudged,  that 
the  remainder  of  a  term  after  tlie  death  of  one  perfon  is  gpod,  and 
ihould  not  be  deftroyed  by  the  alienation  of  the  firft  devifee.     ViJe 
8.  Co,  94.  Mannings  Cafe,       10,  Co,  Lampet*s  Cafe,      Plowd.  520. 
^  540.     I>yer  74,  277. 

After  divers  arguments,  AtL  the  Judges  of  the  common  pleas, 
v/z.  HoBART,  Winch,  Hutton,  and  Jones,  and  all  the  Ba- 
rons (except  Tanfipld,  Chief  Baron)  agreed  with  the  firft  judg- 
ment :  for  they  faid,  that  the  nrft  grant  or  devife  oi  aterm  made  to 
one  for  life,  remainder  to  another,  hath  been  much  controverted, 
whether  fuch  a  remainder  might  be  good,  and  whether  all  may  not 
be  deftroyed  by  the  alienation  of  the  firft  party ;  and  if  it  were  now 
firft  difputed,  it  would  be  hard  to  maintain ;  but  being  fo  often 
adjudged,  they  would  not  now  difpute  it. — But  for  the  cafe  in 
queftion,  where  there  was  a  devife  to  one  and  hisafligns,  and  if  he 
died  without  iffue  then  living,  that  it  would  remain  to  another,  it 
is  a  Void  devife ;  and  it  is  all  one  as  the  devife  of  a  term  to  one  and 
his  heirs  of  his  body,  and  if  he  die  without  iffue,  that  then  it  Ihall 
remain  to  another,  it  is  merely  voidY  for  fuch  an  entail  of  a  term 
is  not  allowable  in  law,  for  the  mifchief  which  otherwife  would 
cnfue,  if  there  Ihould  be  fuch  a  perpetuity  of  a  term. — And  al- 
though Tanfield,  Chief  Baron^  AoMhl^d  thereof,  efpecially  by 
rcafon  of  a  judgment  given  before  in  the  king's  bench  in  Rethorick 
1;.  Chappel  [c) ,  where  "  William  Cary  poflcffed  of  a  term  for  years  de- 
**  vifed  it  to  his  wife  for  her  life,  and  afterwards  that  John  his  fon 
**  fhould  have  the  occupation  thereof  as  long  as  he  had  iffue  ;  and  if 
**  he  died  without  iffue  unmarried,thatthen  Jofper  his  younger  fon 
*•  fhould  have  the  occupation  thereof  as  long  as  he  had  iffue  of  hi* 
**bo<iy;  and  if  he  died  without  iffue  unmarried,  he  devifed  the 
*•  moiety  to  Dorothy  his  daughter,  the  o'ther  moiety  to  Robert  and  j 

•*  ff^Uiam  his  fons,  and  made  his  wife  executrix,  wno"aflented  to  the 

(«3  X.  Co,  156.        {h)  8.  Co,  73.    (0  HiL  9.  Jac.  f .    i.  Bolil.  »t*    Codol.  149. 

"legacies 
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*  Cr»^o       <«  legacies  and  died.  %*wand  Ja/per  died  without  ilFue,  unmai  rieJ  ; 
m^ahft       «*  and  afterward  Robert  znd  U^illiam  entered  upon  the  defendiiit^ 

oVh'eIs.  *'  claiming  tlie  moiety,  and  let  to  the  plaintiff.  Upon  a  fpecial  vcr- 
**  dift,  all  this  matter  being  difcovercd,  it  was  adjudged  for  the  plai  11- 
"  tiff,  that  he  ftiould  recover  the  moiety,  which  is  all  one  cafe  with^ 
**the  cafeinqucftion.  But  the  defendant's  counfcl  in  the  writ  of 
"  error  fhewed,  that  there  w^s  a  difference  betwixt  the  faid  cafes  ; 
"for  First,  in  that  there  is  a  devife  but  of  the  occupation  only  : 
*'but  here,  of  the  term  itfelf.  Shcondly,  It  is  a  devife  here  of 
•*  his  cftate  and  term  to  him  and  his  afligns,  wherein  is  authority 
**  given  that  he  may  affign.  Thirdly,  The  limitation  is  there* 
**  if  he  die  without  ifllic  unmarried,  which  is  upon  the  matter,  that 
**  if  he  die  within  the  term  s  for  if  he  be  not  married  he  cannot  have 
*'  iffuc" — but  in  the  cafe  here,  he  might  have  iffuc  ;  and  yet  if  that 
iffue  fhould  die  without  iffue  in  his  life-time,  it  flioula  rema'»n ; 
which  the  law  will  neither  expcft  nor  will  fuffer  :  yet  the 
Ju.sTiCEs  AND  Barons,  by  the  aflent  of  Tanfifld,  all  agreed, 
that  judgment  fhould  be  affirmed  :  and  m  HildryTcrm^  20.  Jac.  i. 
it  was  affirmed  {a). 

(«)  Bat  the  judgment  In  this  cafe  IS  dc-  227.      Prcc.  in.Ch.  15.      t.  Vem.  151. 

nied  to  be  law  by  Loxn  Nottingham,  in  2.  Bl.  Com.  174.      Skin.  .341.      x.  Pcere 

the  duk6  o(  NorfcikiCafif  3.  Chan.  Caf.  t.  Will.  198.  432.  563.  663.  748.     z.  Pcere 

Pcllexfen,  223.    i.  Eq.Caf.  Abr.  192  j  and  Will.  471.     3.    Ptere  Will.   258.     Cafes 

by  Lord  Holt,  in  Lamk  v,  Archer^  Salk.  Temp.  Talb.  55.  245.     2.  Aik.  308.  376. 

225.    Carth.  267.     And  a  $reat  many  fub.  3.  Atk.  287.  396  449.      2.  Vczey,  lao. 

fequent  cafes  have  been  decided  ontheprin-  181.  318.     6.  Brown's  Cafes  in  Pari.  309. 

ciples  upon  which  Lord  Nottingham  pro-  429.450.      i^  Brown's  Chan.  Rep.  i-^o. 

cceclcrd.    Fcam,  Con.  Rem.  353.     3.  Chan.  187.     2.  Bro.  Chan.  Rep.  33.      2.  Com. 

Caf.  36,  37.     Cro.  Car,  230.      2.  Chan.  Dig.  «*  Chancery,"  (4.  G.  i.)  (4.W.  19.) 

Rep.  J4.     Skin.  340.     Comb.  208.  Holt,  1.  Bac.  Ab.  76,  77. 


Case  7.  *      Large  agaht  Alton. 

The  fptritual  PROHIBITION  was  prayed  upon  the  ftatute  of  5.  Edw.  6.  c.  4. 
couitmayaward  A  f^,.  brawling  in  the  church -yard,  becaufe  cofts  were  there  civen, 
«»//f,  bw  •*'^»      -  —        —  ^  ^  .    .     ->       .  -     .    .  -= 

4*  Cd.  20.  a. 

Cro.  Eliz.  680.   i.Burr.  24X.     Ld.  Ray. 850. 


^/if^butnot    f^^ — The  Court  refufed  the  motion,  the  cofts  being  there />r# 
expenfti  litis ;  otherwife,  if  it  had  been  pro€lamnis. 


Caii  8.  Anonymous. 

The  Court,  in  "VTOTE.  That  onc  outlawed  prayed  to  appear  by  attorney  ;  and 
Ipccial  favour,  -*-^  upon  an  affidavit  made  of  his  ficknefs,  the  Court,  ex  gratia  fpe* 
may  difpcnfe  ^/^//^  allowed  him  to  appear  by  attorney  :  but  the  clerk  was  com- 
ipviih  pcrfonal  ^^^ndcd  to  enter  it,  **  quod  venit  in  propria  per  fond  ;"  for  the  law  i$ 
appearance  in,  ,  ?  1  i*^-/- 

jputUwry.  Port,  clear,  that  upon  an  outlawry  he  ought  to  appear  in  perfon. 

6x6.     1.  Com.  Dig.  441.     3.  Bac.  Ab.  775.    2.  Hawk.  P.  C.  388. 

*  By  4.  &  5.  Will,  tt  Mary,  c.  x8.  in  all     dant  may  appear  by  attorney  to  reverfc  an 
cafes  except  Creafon  and  felony  the  defen.      outlawry. 

CAii-f.  Sir  William  Read  and  his  Wife  againft  A. 

Words  not  ac     A  CTION  UPON  THE  CASE  againft  J.  for  thefe  words  fpoken 
-TX  ^f  ^jjg  plaintiff's  wife:  "  Thou  art  a  fbrfworn  whore  ; 


tionabic.  xX  ^f  ^^  plaintiff's  wife:  "  Thou  art  a  fbrfworn  whore  and  aii 

AthiU 


i.RoU,Ab.44.«  qU  bawd." — And  adjudged  that  they  were  not  a£lion*blc, 

Lro.  Car.  jay.  ^      •*  ^ 
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Athlll    aglUnj}    Corbet.  Case  ,0. 

'T^RESPASS,  for  the  taking  of  a  greyhound  with  a  collar.     The  Trefpafs  v.\\\^ 
^    defendant  faith,  that  the  dog  was  courfing  a  hare  in  his  land,  He  for  raking  a 
and  therefore  he  took  and  led  h.im  away  ;  whereupon  the  plaint ifF*'*'^*'?"''^ 
demurred. — And  adjudged  for  the  plaintiff,  becaufe  the  plea  isfri-  orthTdefen-** 
volous  whereby  it  feeras  trefpafs  lies.  And  in  12.  Hen,  8.  fL     and  dant'i  Und. 
a.Edw.  2.  ''jivoivry^'^  it  was  adjudged  that  replevin  lies  of  a  ferret.  Ante,,44. 
Hob.  283.  3.  Lev.  28.  I.Sid.  356.  Lut.  1494.    i.  C'?m.  Dig.  597.  5.  Com.  Dig.  362.  x.  Term  Rep.  33  4. 
1.  Saund.  84.    F.  N.  B.  86.    Cro.  £liz.  125. 

Hutchins  ^p-j/V/y?.  Glover.  ^*"  "• 

Hilary  Teim,    H*  J^c.  I.     Roll  221 » 

I7JECTMENT.    The  cafe  was,  That  one  Haniy  being  incum-  If  a  ftranjcr 
-^  bentof  J.  and  lying  in  extremis^  one  IVingfielcly  who  pretended  prefenc  to  a 
to  be  patron,  and  G\over  the  defendant,  whom  PTingfield  i^^^nded^"'"^'^'  *"f  ^j^ 
to  prefcnt  to  tlie  faid  church,   entered  a  caveat  with  the  bi(hop  in  ^^J  inftit^cd 
this  manner,  '*  Caveat  cpifcopus  Norwiccnjis  -ne  quis  admittatur  ad  iht  church  is* 
*'  ecde&am  de  K.  n'tfi  convocati  Glover  r^  Wing  field.'*  The  next  full  againft 
day  following,  the  parfon  died.     Nanton,  a  (Iranger,  prefcnted  *^^\.y  ^••"w« 
Morgan,  who   was  admitted  and   inftituted-      Immediately  ^f^^^'il^i^l^^^^^^ 
IVing field  "fxtituttd  Glover,  who  was  admitted,  inftituted,  and  in- tcnccof  thecci 
dufted.     Afterward  the  king  (he  being  found  by  jury  to  be  the  ckfiafticoi 
true  patron)  prefented  i?c;fl«,  who  was  admitted,  inftituted,  and  in-  courti  <<ectaring 
duaed.     After  that  Aftf/-^^?;i  was  induftcd.^    The  fentencc  in  the  j.^^^j^'^^^^; 
fpiritual  court  being  declared  to  be  inanls,  irrita,  et  nulla,  by  reafon  prcvlcunylm  *' 
of  the  caveat  entered  by  JVingfieldy  t^c.  Roan  entered,  and  let  to  the  tered,  vxiil  not 

plaintiff,  &C.  render  a  >/*r- 

itifiltution  by  m 

It  was  argued  at  the  bar  by  Henden,  Serjeant^  for  the  plaintiff ,  common  pcrfon 
and  by  Davenport  for  the  dfcndant :  and  afterwards  by  thc^^i^J  butua- 
TufticCS  ''^  induaion 

^  ^  the  church  it 

Houghton,  ^w/z/Vr,  held,  that  by  the  admiflion  and  inftitution,  ^^}^  ^^P^  *<*.  '*• 
there  is  a  plenarty  againft  common  perfons,  as  1 1.  Hen.  7.  pi,  29.   3^  *"**  'l'.* 
Dyer,  360.     9.  Co.  132.  but  the  church  is  open  to  the  induftion  [he  ["JfuTin- 
ot  the  king ;  fo  that  this  cafe  refts  only  upon  confideration  of  tlie  cumbcnt. 
caveat,  what  aid  is  given  to  G/^i^^r  thereby,   the  determination  of  ^  j^^^h^  ^t,^ 
the  canon  and  civil  law  being  contrary  to  the  common  law  ;  the  220,  282. 349. 
right  of  patronage  being  tried  inforo  ecclefiaftlco  in  other  nations,  Co.  Litt.  1x9. 
but,  as  Linwood  faith,  aliter  utituv  in  Jnglid  \  therefore  in  fuch  cafes  344- 
they  ought  to  adjudge  after  the  common  law.     Ftde  Dyer,  293.  Hob^^al'^* 
BedingsfielcT s  Cafe,  and  DotJor  and  Student,  foU  113.     A  man  dc-  5.  co.49. 
vifeth  ten  pounds   to  J.    S.    to  be  paid    at   his   full    age,   and4.  co.  79. 
he  fucs  for  it  when  he  comes  to  the  age  of  twenty-one  years ;  7»  ^o.  a6, 
altliough,  by   tlie  ecclefiaftical   law,    full  age    is    at  tv^enty-iive 
years,  yet  in  tliat  cafe  they  ought  to  adjudge  after  our  law  :  and  a 
difference  was  taken  betwixt  afts  of  parliament  and  fentences  in  ec- 
clefiaftical courts  ;  for  an  aft  of  parliament  may  make  a  nullity,  as 
if  the  thing  never  had  been  done,  as  4.  Hen.  7.  St.  Legcr's  Cafe^ 
that  which  was  puniftiable  was  made  difpunifhable  ;  but  other- 
wife  of  a  fentence:  and  in  this  cafe,  if  this  fentence  ihould  make 
the  admiflion  and  inftitution  void  ab  initio^  it  would  deftroy  the 
—  Sec  7.  Ane.  c,  i8. 

inJuTiion 


484 
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HuTCHiKs   Ji^duftion  of  the  king,  and  make  the  fupcrinflitution  (which  at 

«mIvi'.      ^^^  fi^ft  ^"^^  merely  void)  to  be  good  ;  and  this  fentcnce  may  be 

twenty  years  after  the  induftion,  whereby  it  may  happen  that  the 

patronage  fliould  be  loft.     Wherefore  judgment  Was  given  for  the 

plaintiiF,  and  that  the  king's  prefentce  was  the  lawful  mcumbent. 

AMVMf  inthe  Mont  AGUE  faid^  that  the  cavfat  entered  in  the  life  of  the  in- 
tccieftafticai  cumbent  was  idia,  and  to  nopurpofe;  and  Doctor  Talbot 
court  U  only  io  then  faid,  that  a  caveat  is  of  force  for  three  months  only,  and  that 
force  for  thiee  ^ny  one  may  fafely  prefent  after  the  end  of  three  months,  as  if  no 
o  II  i»_    caveat  had  been  entered. 

X.  KoU*  Kep. 

991*     a.  RolL  Rep.  6.    i.  Keb.  62.  72.    i.  Sid.  293.    i-  Lev.  iS6.    i.  Bqrn^s  Ecc.  Law,  265. 


CaIX  12. 

If  a  perfon  con- 
vi&ed  of  felony 
fo  abroad  after 
.  gxigeBt  award- 
ed, he  cannot 
affign  his  ab- 
fence  to  rcvcrfe 
the  OQtlawry  ; 
bat  if  he  af- 
tfgn  that  he 
wai  abroad  at 
tke  time  the 
outlawry  was 
pronounced, 
and  the  At  tor* 
ney- general 
confeileS)  ic 
Iball  be  re- 
▼cried. 

s.  Roll.  Ab. 

S04. 

5.  Co.  zio. 

a.  Hawk.  P.  C. 

640. 

5.  Bac  Abr. 

75S- 


(a)  Cro.  Car. 

3.  Mod.  42. 
S.  Mod.  16. 
3.  Hawk,  f .  C 


CASt: 


»i- 


Carter's  Cafe. 

"pRROR  was  brought  to  reverfe  an  outlawfy  for  murdcn    The 
error  affigned  was,  ^lod  tempore  tromulgationis  utlagaria  et  diu 
antea  et  poj}^  he  was  in  partibus  tranfmarinls^  viz.  apud  Haarlem  in 
JfJeJ/amiia,  i^c.    The  Attorney -general  confeffed  it. 

It  was  moved  at  the  bar,  that  this  affignment  of  error  was  ill ; 
for  he  ought  to  have  faid  at  the  time  of  the  exigent  awarded,  and 
not  at  the  time  of  tlie  judgmeitt  of  the  outlawry.  Vide  3.  Hen.  6. 
pL  46.  ^  29.  Edw,  '2. 

But  to  prove  that  this  afGgnment  was  good,  was  vouched  on  the 
other  fide  i.  Hen.  7.  pL  13.  7.  Hen,  6.  pL  25,  and  the  New  Book 
of  Eniriesj  23.  Ellz.  Skirrow*s  Cafe. 

Et  per  Curiam,  If  a  man  commit  a  murder,  and  after  exi^ 
gent  awarded  he  flieth  out  of  the  realm,  and  after  he  is  outlawed, 
he  (hall  not  reverfe  this  outlawry  for  that  caufe,  for  he  departed 
defiinato  confdioy  and  upon  fet  purpofe  to  avoid  the  law ;  and  there- 
fore by  his  abfence  he  fhall  not  have  the  benefit  of  the  law  :  and 
if  one  commit  felony  or  murder,  and  after  exigent^  and  before  out- 
lawry, depart,  and  afterward  brings  error  thereupon,  and  aflign 
his  abfence  for  error,  the  king's  attorney  may  reply,  tliat  after 
the  exigent  J  and  before  the  outlawry  pronounced,  he  departed.  But 
forafmuch  as  in  this  cafe  the  Attorney -general  hath  confefled,  et  ncn 
conftat  to  the  Court  that  he  departed  for  that  caufe,  the  outlawry 
was  revcrfcd,  and  he  pleaded  to  the  indictment  {a)  not  guilty^  ^c 
and  was  found  guilty  of  homicide. 

1.  Vem,  170.  175,     1.  Vcrn.   312.     4.  Pcere  Wms.  445.     2.  Pcere  Wnas.   26^. 
.  655- 

Holford  againft  Piatt. 


w#.  an  infant,  ASSISE  OF  NOVEL  DISSEISIN.  The  tenant  pleads  are- 
Cues  out  an  af-  "^^  covcry  in  a  former  aflife  againft  him  :  the  defendant  replies, 
fifeuf  novel  that  he  was  an  infant,  and  avers  that  he  was  not  terre-tenant  at 
diffcifin  againft  j^^  ^jp^g  of  j^^  recovery,  but  that  Piatt  was  tenant,  and  that  it 
the' k\nTv^  ^*"  was  a  recovery  by  default  ;  whereupon  the  tenant  demurred. 

bench  j  but  between  the  uju  and  return  of  the  writ,  B,  fues  out  an  aflife  againft  *4.  in  the  common 
pUas,  and  obtaining  jddgmentby  default,  pleads  the  recovery  in  bar  of  the  firftaflifc.  ,<^. replies  that  hewai 
AW  infant  at  the  time,  that  he  wai  not  the  terre-tenant,  and  that  the  recovery  wai  by  default.  And  on 
d-murrer  to  this  replication  it  was  An  judo  en,  that  A.  bctn^  tn  Infant,  and  »li«  judgment  «gainft  him 
by  default,  the  r.^.very  was  no  Oat  10  ths  aflion. 

This 
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ThU  cafe  was  argued  feveral  times  at  the  bar ;  in  Trimty  and  /r^-    -Hoi  fo»p 
thaelmas  Terms  by  \  inch  and  Coventry  for  the  defendant^  and  by      /f^'^ 
Davenport  and  Ireland /<?/•  the  flalntiff \  and  now  tliis  Term 
it  was  argued  at  the  bench. 

HoUGHTov,  Jujlice^  held  the  bar  to  be  good,  and  tliat  a  reco-  s.c.Hob.  266. 
very  in  an  aflife  is  a  good  bar  in  another  aflife,  as  31.  Ajftfe^  pL  28.  ^p^\"*    '^  * 
9.  Hen.  7.  pL  23*     6.  Co,  7.  &  8.   And  he  faid,  that  the  replication  §  c/'fe."  Co.  3, 
confided  of  three  allegations. — First,  Thatbeforetheaflifc  brought  3'.Bac.Ab.i47» 
in'the  common  picas  the  demandant  was  feifed,  and  by  the  tcrtantdif- 
feifed  ;   whereto  he  faid,  that  a  general  allegation  is  no  good  plea 
againft  a  judgment;  and  cited  5.  Hsn.  7.  foL  30.  CoWs  Cafe^  and 
22.  //cvi.6.^/.5i.thatwherea  fiue,froman  anccftorof  the  plaintiff, 
is  pleaded  in  bar  of  an  affife,  if  thc^  plaintiff  be  an  infant,  the  allife 
fhall  not  be  taken  at  large,  becaufe  it  is  matter  of  record  whereto  be 
ought  to  anfwer.  lo.  Hen.  7.  pi.  5.      8.  j^Jf.  pL  16.      3.  Hen  6* 
pi.  27*  14.  Edw.  3.  title  *'  Jyely    i.   And  the  opmion  of  Parking* 
that  where  a  recovery  by  default  is  pleaded  in  an  aflife,  the  plain- 
tiff might  notwithftandingbe  received  to  aver  his  writ,  was  denied, 
by  the  other  Juftices,  to  be  law :  and  the  cafe  in  9.  AJf.  pL  10. 
that  where,  in  an  affife  brought,  the  tenant  pleaded  that  he  recovered 
againft  a  ftranger  in  an  affife  the  fame  land,  and. the  plaintiff  made 
title  to  himfelf  by  general  allegation,  viz.  that  long  time  before  the 
Writbrought  he  was  feifed  until  diflcifed,  and  iffuc  being  joined  there- 
on the  title  was  awarded,  without  fhewing  how  he  came  thereto, 
Wai  held  by  him  to  be  good  law.    But  the  cafe  at  the  bar  differed 
from  it ;  for  here  the  recovery  is  againft  the  plaintiff  himfelf,  and 
in  the  other  it  was  againft  a  ftranger  :  and  where  it  hath  been  ob- 
jefted,  that  if  a  man  hath  a  judgment  to  recover  in  an  affife,  the 
tenant  in  fuch  cafe  may  have  an  affi.fe  of  an  higher  nature,  it  is 
to  be  intended,  where  a  feifin  which  is  more  ancient  than  the  dif- 
feifin  fhall  be  alledged  ;  for  the  recovery  binds  all  feifins  which  are 
^«//wrto  the  firftdiflcifin,  except  in  the  cafeof  dower.— The  second 
allegation  is,  Tbat  the  plaintiff  (defendant  at  the  time  of  the 
former  recovery)  was  an  infant,  and  yet  is.     To  that  he  anfwered  m-^^w.  5. 
amd  agreed,  that  an  infant  fhall  have  divers  privileges  which  a  per-  ".^**?^?*' 
fon  of  full  age  fhall  not  have.     If  judgment  be  given  againft  an  in-  j-.^gjw.lt!* 
fant  by  default,  after  the  default  he  fhall  have  a  writ  of  error,  and  *»  savcr  De- 
tcvcrfe  the  judgment  for  his  nonage  ;  yet  he  faid,  if  an  infant  after  *•  fault,*'  ^^. 
appearance  make  default,  judgment  fhall  be  given  againft  him,  and  34-^''"^-3-P**'<' 
he  fhall  not  reverfe  it.     And  it  default  fhall  not  bind  an  infant,  then  ^'^^^^t^pu  ' 
a  recovery  could  not  be  had  againft  him  until  full  age:   and  as^er,'it>4.  i!^ 
the  cafes  in  7.  Hen,  4.  pL  22.  where  an  infant  brings  an  affife,  and  Cro.  Car*  ^07. 
was  barred,  and  afterwards  brings  Kfeire  facial  to  execute  a  fine  of  309* 
the  fame  land,  and  the  bar  in  the  affife  pleaded  againft  him  was  not  ^^^'  ^^'*'  S'* 
allowed,  and  in  3.  Edw.  \ .  title   '*  Infancy^^  may  feem  to  contradift 
his  opinion  ;  he  faid,  there  was  a  difference  betwixt  a  concluding 
by  pleading)  and  a  bar  of  his  right  by  judgment. — The  third 
ALLEGATION  is,  Th2t  Hol/ord  was  not  tenant  of  the  freehold  : 
thereto  he  faid,  that  that  fhould  not  help  him,  for  he  fhall  not  be  . 
«R0.  JAC.  H  h  allowed 
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HoLro*b     allowed  to  plead  "  mh  tenure,'*  generally  againft  the  judgment,  as 
^^'"ifi       14.  EJw,  4.  pi.  2. 

DoPERiDGE,  Jnfikts  argued  to  the  contrary ;  and  faid,  that  ^ 

recovery  was  not  fo  facred  but  tliat  it  might  be  falilficd  as  well  in 

point  ot  recovery  for  the  thing,  as  alfo  betwixt  the  fame  parties. 

The  cafe  in  qucuion  is  concerning  ^n  infant ;  and  as  it  appears  hj 

Dyer,  104.  and  tHE  Year  Book  5.  Edw,  3.  that  tlie  Judges  ought 

to  be  his  counfellors,  in  this  cafe  alfo  the  infant  cannot*  have  error 

or  attaint,   and  therefore  he  may  falfify.— FiksT,  Here  is  a  title 

and  judgment  pleaded  againft  an  infant,    whereas  his   title    is 

not  difcovered  ;    which   ought    to   be  done  two  feveral    ways, 

"viz.  By  appearance,  or  By  default.     Upon    his  appearance   in 

two  manners,  viz.  By  confejfion,   or  By  nient  Jedire.    If  an  infant 

in  an  affife  will  confefs,  the  Court  Ihall   not  receive   his  con- 

(n)  i.ttakiH*  feflion  {a)  ;  and  if  he  will  not  plead,  the  jury  Ihall  not  enquire 

frofter,  70.        tipon  the  point  of  feiCn,  but  at  large.  26.  Edw.  3.  jf>I.  6^.  If  he  make 

^*^jj^'***^''' a  default,  and  fo  will  not  difcover  his  title,  his  default  is  either 

"*  **  "*  tncra  negUgentiay  and  that  Ihall  not  prejudice  him,  17.  Edw,  2.  "  Sa* 

*'verDefau/i,**jS.   t^.^J/lpI.^T.   14,.  Edw.  3.*' Saver  Default,' '  j^O. 

or  it  is  rugiigentia  cum  contemptu,  as  BracTON  calls  it,  and  is  in  the 

fame  degree  a^  a  departure  in  defpite  of  the  Court;   as  if  he 

appear,  and  after  make  default,  and  there  judgment  Ihall  be  given 

againft  him.    9.  Edw.  4.  pL  16.  W  34.   Dyer,  104.     7.  Edw.  a. 

"  Saver  Default,''  75.  78.  W  80.    l^xxt  pojito,  thiat  judgment  were 

given  againft  him  upon  laches^  he  may  have  a  writ  of  error,  and 

alledge  that  he  was  an  infant,  and  that  it  was  given  againft  him  by 

Cro,  C*r.  307.  default ;  and  the  other  Ihall  not  plead  in  nullo  e/i  erratum,  but  th« 

tftue  fhall  be  upon  the  nonage.   But  in  this  cafe  he  cannot  help 

himfclfby  a  wntoferror;  for  the  judgment  is  notgivcn  againft  him 

upon  the  default,  but  the  affife  is  upon  the  default,  as  Ferrer's  Cafe^ 

b.Co.  8.     Alfo,  lie  cannot,  in  this  cafe  have  an  attaint ;  for  it  may 

be  tliat  the  vcrdift  is  true  ;  as,  admitting  that  Piatt  was  feifed  and  dif- 

feifcd  by  Hotford  and  then  releafed  to  Holford  and  afterward  dif- 

feifed  Holford,    the  verdift  in  this  cafe  is  true,  and  yet  he  may 

maintain  the  aflife  again^  Piatt.     It  hath  been  faid,   that  one 

fliall  not  faWify^  where  himfelf  is  party  ;  but  that  rule  hath  three 

exceptions — First,  If  I  can  ihcw  by  way  of  replication  that  this 

recovery  is  void  in  law,  I  may  faliSfy  it  in  an  affife  ;  as  36.  Hen.  6. 

P^'  3^'  39*  -^  ?'•  ^*  *"^  6.  Edw.  3.  pi.  54. — Secondly,  If  a  man 

recover  againft  mccertain  tenements  in  B.  and  they  lie  in  J.  and  I 

bring  an  affile  of  my  franktcnement  in  J.  the  recovery  in  £,  fhall 

ftotbar;  20.  Edw.  2.  ^^  Patcc  Recovery,"  12.— Thirdly,  Where 

the  recovery  by  default  was  upon  a  writ  abated ;  as  if  an  affile 

were  brougm  apainft  my  father,  and  he  died  hanging  the  iffiie, 

and  judgmtnt  is  afterwards  given  againft  him  ;  in  tliis  cafe,  bc- 

caufe  the  wrk  was  abated  dtja^9,  1  may  falfify  the  recovery. 

32.  Edw.  3.  Jff.  99. 

*•  Croke, 
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CaeKS,  Jvjilct^  to  the  contrary.    First,  He  granted  that  ari     HoLroi» 
Infant  hath  divers  privileges,  as  well  touching  his  ptrfon  as  his      pf^'**^ 


% 


tftate  ,  and  that  in  all  real  aftibns  an  infant  fhall  have  his  age^ 
47.  Edw.  3.  fl.  7.  21.  Rdw.  4.  />/»  78.  13.  Ediu.  3.  "  ^^r,"  7.  ^-  ^"^^  ^' 
But  the  difference  is  betwixt  thofe  things  which  concern  the 
hereditary  right,  for  which  the  parol  fhall  demur,  and  thofe  ac- 
tions which  are  brought  and  grounded  de  Jon  tort  Jiemefne\  as  in 
wafte,  diiTeifin,  or  the  like :  and  the  reafon  is  well  exprefled  ill 

Hen,  7.  fL  4.  that  he  (haJl  not  be  there  privileged,  quia  malltia  . 
fupplet  ataiem  ;  and  where  it  is  faid  in  3.  Hen.  6.  pi.  io»  tliat  an  in- 
fant fhall  not  lofe  by  default,  it  is  to  iJc  underftood  of  ah  heredi- 
tary right. — S£CONDi<Y,  He  held,  that  this  point  having  been  tricdi 
it  cannot  be  tried  again  ;  and   relied  upon  Ferrer  s  Cafe  {a)^  and  C^)  <»Co.  7* 
THE  Veah  Book  of  Henry  the  fixth  {b), — ^Thirdly,  He  held,  W  19.  to«.64 
that  the  infant  might  have  error  or  attaint:  for  firft,  the  jury  ipay  P*-  s*  9. 
have  prccife  conulance.   The  proof  alfo  is  in  the  affirmative,  viz. 
a  feiiin  and  difleiiin ;  and  the  burthen  thereof  lies  upon  Piatt  to 
prove :  nor  ought  the  Court  to  recede  from  the  former  judg- 
ment ;  for  judicia  in  curia  regis  reddita  non  debent  reverfari  vel  an^ 
nihilarij  niji per  errorem  vel  attimiam. — Fourthly,  It  is  not  mere 
negligence,  but  a  contempt  is  thereto  joined ;  and  tliere  is  a  dif* 
ference  betwixt  a  default  upon  Xn  original  in  another  a£tion,  and 
a  default  in  an  affife  for  the  folemnity  of  that  a£tion ;  but,  as 
this  cafe  is,  he  conceived  there  was  not  fufficient  matter  to  ftay 
the  taking  of  the  affife.    For  firft,  the  defendant  Piatt  pleaded  it 
by  way  of  elloppel  and  conclufion,  and  dotli  not  fay  infaHo^  that 
he  himfelf  was  feifed ;  but  the  chief  reafon  is,  the  circumftance 
and  mifchicf  which  would  enfue;  for  the  fraud  is  fo  vifible  and 
palpable,  quod  manu  tra^ari  poie/i :  and  then  the  rule  holds,  ^i 
per  fraudem  agit  frufira  agit.      By  THE  Y^ear  Book  44.  £dw.  3-  j^  //^  I  I 
pi.  46.   ^i.JjU'.pL^i.    2i.ytJJlfL  I.  recovery  by  collufion,  pending  ^Edw.  3!^* 
the  a£tion,  mail  not  abate  the  firft  writ.     By  5.  Edv>.  3.  and  pi.  46. 
5.  jljf.  3.  if  tenant  for  life  fuffer  a  recovery  by  collufion  or  niera  !•  ^o-  7*»  7f • 
dtdire^  it  is  a  forfeiture  of  his  cftate* 

MoNt  AGtJt,  Chief  Jujttce^  atgued*  that  thiS  recovery  pleaded  \ti 
bar  is  void,  becaufe  the  affife  is  depuifne  temps  to  that  affife^  and  fo 
jirevcnted  to  have  recovery  before  the  plaintiff,  which  is  confefled 
Dy  the  demurrer.  He  agreed,  that  regularly  a  bar  in  an  afiife  is  a  bar 
in  an  action  of  the  fame  nature*  But  tnis  rule  hath  three  excep- 
tions.— FiR8T|  In  cafe  of  a  parfon,  prebend,  or  tenant  in  tail, as  {,  Co.  i  «^ 
tME^YEAR  Book  of  8.  Edv).  3.  pL  aB.  is.— Secondly,  If  he  be  in 
from  any  title,  10.  Hen^  y,  pi.  5.  aa.  Hen.  6.  pi.  18. — Thirdly, 
If  he  be  an  infant,  as  5.  Edw.  3.  pi.  3a.  "  homes  nonjuvenes*'  is ;  for 
an  aifife  is  not  fo  ftrong  an  eftoppel  as  other  a£lions  ;  as  5.  Hen.  7. 
pL  12.  the  tenant  pleads  in  bar,  the  plaintiff  fhews  all  his  title  at 
large,  without  anfwering  to  the  bar ;  fo  in  9.  jt[f:  pi.  j  o.  3  and  there  is 
notany  difference  where  the  recovery  is  againlTa  ftranger,  and  where 
it  is  againfl  the  tenant*  And  ho  faid,  that  this  affife  was  brought 
9f  a  ieifia  to  the  difleifin  alledged  in  the  firft  affife ;  ^nd  cited 

H  h  a  3.  Sdw* 
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KoiFoiD      3.  Eifw.  3.  pi,  46.      13.  Edw.j.  "  Title.^'b.      22.  Hen.-f>.  pL  id* 
tIa't^       21.  Edw.  3.  //.  23,  and  21.  Jjfl  pi.  9. 

As  to  the  objeftion,  quodjudlda  reddha  in  cur'i&  regU^  f^c.  it  hold? 
not  in  this  cafe  ;  for,  as  Doderidge  faid,  it  cannot  be  hclpfcd  by 
any  of  the  faid  ways.    An  infant  alfo  is  out  of  the  intent  of  this 
llatutc.    For  a  judgment  sgainft  an  infant  Ihall  not  bind  hiai;  and 
all  judgments  arc  either  By  award,  By  confcfiion,  By  defeult,  or  By 
•    trial.     First,  Judgment  by  award  fliali  not;  forasS.y^ />/.  I7.is, 
'lie  may  plead  a  releafe  in  bar  after  an  affife  awarded :  fo  by' 10.  Hen.  6. 
'//.1 4*  judgment  in  account  againfl:  an  infant  '*thathe  Ihall  account" 
doth  not  bind  him,  if  he  doth  not  enter  into  the  account  —Se- 
condly, Judgment  upon  confcflion,  9.  Edw,  3.  pi,  38.     28.  jlffl 
pL  52. — Thirdly,  Judgment  upon  trial  by  default,  as  3.  Hert,  h^- 
pi.  10.  and  28.  Aff' — Fourthly,  Upon  juclgmcnt  bv  trial,  that  it 
fhall  not  bind  an  infant,  the  Year  Book  of  33.  Hen.6.  pi-2i. 
that  if  there  be  a  trial  by  verdift,  it  Ihall  bind  an  infant,  is  to  be 
expounded  by  7.  ITe/f.  4.  pi.,  25.  where  it  is  faid  to  be  in  a  trial 
tsrhere  the  infant  fliall  once  appear  ;  and  for  authority  in  the  cafe, 
vide  li.JJf.  pi.  16.  ib.JjJlpl.t. — An  affife  was  thereupon  awarded; 
and  after  this  demurrer  adjudged  for  the  plaintiff. 


>enecii       The  tenant,  in  EaJlerTcrm^  j6. Jac.  i.  being  demanded,  made 
"V  ***   default,  whereupon  the  jury  were  direfted  by  the  Court  to  enquire 


Ifjudgmenec 

ji  demurrer  b ___  __  _______ 

fj^^lnam  ^^an  ^"^'y  of  damages  from  the  time  of  the  diflci^n  ;  for  the  feifin*and 

^feofnovti    diffeilin  arc  confefled  by  the  demurrer  of  the  tenant:  as  in  15.  jiff\ 

difcifiM^Md  on  pi.  15.  and  17.  ^ff  pi'  2.  if  to  an  aflife  the  tenant  plead  a  releafe  m 

bang  demanded  tar  which  is  found  againft  him,  tlic  aflife  Ihall  be  awarded  in  right 

fauiT^dri^^acs  ^^  ^^""^ges  :  and  it  is  there  faid,  with  a  nota,  that  if  die  tenant 

ih"il V'yU^.  plead  in'bar,  and  after\yard  demur  in  judgment  upon  another  point 

paired  <>r  from  out  of  the  point  of  the  affife,  and  judgment  pafs  upon  the  demurrer 

the  time  of  the  againft  him,  that  the  affife  fhall  be  awarded  in  point  of'damages, 

dijfcifm.  ^rjj  riQ^  a-  large;  and  hy^i.Hcn.  6.  upon  a  plea  pleaded  which  is  out 

of  the  point  of  the  affife, /?//7«  fhall  be  taken  to  be  confefled,,atid  the 

jury  Ih^iU  enquire  only  of  tlic  damages.    And  fo  the  judgment  was 

here  given  accordingly* 


Caji  14.  Southern  agaiftjl  How. 

>  mcrch^nt  A  CTION  ON  THE  CASE.  The  plaintiff  declares,  That  the 
confijns  jewcii  *^  defendant,  being  poffeired  of  divers -goods,  if/s.  of  thtee  coun- 
Tvi^^{^ft\ror  ^^^^^^^  jewels,  and  having  faftors  in  Barbary^  and  kfiowing  that  the 
pxiKwLan^'^  plaintiff  was  beyond  the  feas,  acquainted  his  factor  therewith, 
fl^^n/todifpofe  and  commanded  him  to  conceal  the  counterfeiting  thereof,  and 
of  them,  and  dircfted  him  to  the  plaintiff,  being  there  5  that  the  faftor  came  to  the 
recei^i  from  plaintiff  and  entreated  him  to  fell  thofe  jewels  for  him,  telling  him 
cccdsonhcflii!  ^^^^y  ^^^^  8^^^  jewels ;  that  hereupon  the  plaintiff,  not  knowing 

Tl*e  purci.iif.jr,  afterwards  rtifcovering  that  the  jewels  are  counterfeit,  arreftt  the  igeot,  and  recovers  back 
the  purcliafc  ipvncy.— an  act  ion  will  not  lie  by  th4  aft^i  agaiod  the  mercUnt,  althoug;h  the  agent  was  \%^ 
norant  of  the  fr^ud  when  he  mad^  the  fale,  efpecially  if  the  jury  do  not  find  that  tbt  mtrtbani  iktiSttA  thg 
faaw  to  employ  tbt  agent,  or  ordered  bim  to  conceal  the  fad  of  tbe  jewels  being  cotthterfeit. 

th«t 
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that  thcv  were  counterfeit,  fold  thejewek,  being  of  the  value  of  one    Sooth  t»>i 
hundred  pounds,  to  the  Kwg  of  Barbary  for  eight  hundred  pounds,       ^^"^^ 
and  delivered  the  money  to  the  factor,  who  delivered  it  over  to  his.         ^' 
xnafter  ;  that  the  Kiyig  of  Barbary  afterwards  finding  they   were  s.  C.  i.  Roll, 
counterfeit,  committed  the  plaintiff  to  prifon  until  he  repaid  to  the  Rep.  5.  a6. 
faid  king  the  eight  hundred  pounds;  that  afterwards  the  plain- 1-^- ^"^8- "5- 
tifFrcquefted  the  defendant  to  pay  back  to  him  the  faid  eight  hun-  j^^^^  ,T.'at».' 
dred  pounds,  and  he  refufed  fo  to  do.  Saik/289] 

The  defendant  pleaded  the  general  ifluc ;  and  tlie  jury,  upon  a.?-  ^^'  3^^* 
fpecial  verdift,  found  all  this  matter,  excepting  that  the  defendant  had  1^^/*"'     *^' 
direfted  his  faftortothe  plaintiff,  and  that  the  defendant  had  coni-  3  sic  Ah.  561. 
jnanded  his  faElor  not  to  difcover  tlKit  the  jewels  were  counterfeit,  lh.  Ray.  649. 

3.  Bl.  Com,  159* 

It  was  argued  for  die  plaintiff,  First,  That  where  one  is  party 
to  a  fraud,  all  which  follows  by  reafon  of  that  fraud  flialj  be  faid 
as  done  by  him  ;  and  here  the  defendant  is  the  firft  aftor  in  this 
fraud,— ift,  By  his  knowuig  they  were  counterfeit ;  and  adly,  By 
fending  his  faftor  and  felling  them  in  Barbary,  And  to  that  purpole     „     ^  . 
were   cited  Sanders*  Cafe  [a)  of  the  poifoned   apple,   and  (^ore^s^^^/H^^^'^^ 
Cafe  {b).  That  in  this  cafe  it  is  a  deceit,  although  there  be  not  any  41.  Aff.  pi.  g.* ' 
warranty;  as  in  Chandler  v.  Lppus,  adjudged  in   this  court  (r),  t-^'*  4P**M* 
where  one  fells  a  BczarHone,  fdcns  that  it  was  counterfeit,  and  "•^•''^■♦jP'^' 
he  did  not  warrant  it ;  yet  becaufe  that  it  was  **yZ-/Vwj"  tlic  plaintifF^'  co^th 
had  judgment.  >Q.f/«,6.pL3s- 

Secondly,  It  was  argued,  that  although  the  jury  had  not  found 
nU  the  matter  contained  in  the  declaration,  yet*  as  they  have 
found  matter  fufficient,  the  plaintiff  fhall  recover.  And  to  that 
purpofe  were  citpd  Bridges'  Cafe  (^),  and  Sydenham  v,  Man  in  this 
court  (£?),  where  words  were,  •'  If  Sir  John  Sydenham  could  have 
♦*  his  will,  he  would  kill,"  &c. ;  and  the  jury  found  that  he  fpake 
thefe  words,  **  I  think  in  my  cbnfcience,  if  AVr  John^  i^cJ*^  and  it 
was  there  adjudged,  that  although  the  verdift  be  diiierent,  yet  be- 
caufe the  matter  in  the  vcrdift  was  fufficient,  the  plaintiff  fhoul4  ' 
recover :  fo  here,  &c. 

It  was  argued  to  the  contrary  for  the  defendant,  that  th^  finding 
jn  the  vcrdid  is  fo  material  a  variance,-  that  there  renlains  no  n^at- 
ter  fufficient  in  the  declaration  to  maintain  the  a£lion. 

First,  They  cannot  be  faid  to  be  counterfeit  jewels,  becaufe  it  Owen,  15!* 
is  qonfeflfed  by  the  plaintiff,  and  fo  found  by  the  jury,  that  they  *•  ^^^  *^P^ 
were  of  the  value  or  a  hundred  pounds,  which  is  a  competent  value  '^^*  '^'* 
for  good  jewels  :  and  the  value  of  a  jewel  confifls  in  the  eftimatio^ 
of  him  who  will  buy  it;  and  to  that  purpofe  was  cited  Dampat  v*        ^ 
Sympfon  (/). 

Secondly,  Becaufe  there  was  npt  in  this  cafe  any  warran^ 
made  to  the  plaintiff  that  it  was  a  good  jewel,  as  u .  Edw.  4.  pL  o» 
y.  Hen.  4.  and  13.  Hen.  4.  i, 

Thirdly,  The  deceit  done  to  the  plaintiff  is  charged  to  he^Foft.  690. 
done  by  his  fervant ;  and  the  jury  find,  that  the  matter  did  not  i 

(a)  Plowd.  473.     ijf)  9.  Co.  %u  b.     (c)  Ant^  ^     {d)  Dyer^  75*      («)  Ante,  ^j,^ 

%  H  h  2  CQHunaud 
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SjnTHf  iir    command  the  fcrvant  to  conceal  them  to  be  counterfeit ;  and  then 
-r^j//       by  his  general  power  to  fell,  the  maftcr  Ihall  not  be  charged  if  the 
fcrvant  exceed  his  power,     ride  9.  Hen.  6,  33.  and  Dr.  and  St.  137, 

Fourthly,  The  fcrvant  had  but  a  power  given  him  from  his 
maftcr  to  fell,  which  pbwer  he  cannot  affign  over  to  any  other. 
7*hercfore  for  thcfe  material  variances,  an  aftion  upon  the  cafe 
being  an  adtion  founded  upon  the  truth  of  his  cafe,  which  if  it  feil 
the  adlion  muft  alfo  perifli,  he  conceived  the  aSion  was  not  main^ 
tainable. 

And  to  that  opinion  the  Justices  inclined,  and  principally 
for  the  tliird  leafon. 

In  TrinityTe-m^  1 6.  Jac.  i.  it  was  argued  again  by  Davenport, 
for  the  plaintiffs  who  anfwered  to  that  objeftion,  that  the  matter 
ought  to  be  refponfible  for  the  fale  by  the  fcrvant.  And  he  faid,  that 
as  the  fraud  in  the  matter  was  general,  and  his  direction  for  the 
fale  thereof,  fo  he  fhall  be  anfwerable  for  the  damages  which  any 
Cd,  t:t.  56.  a.  particular  pcrfon  hath  thereby;  and  compared  it  to  the  cafe  of 
27.  Hen.  8.  pL  22,  of  a  nuifance  in  a  highway ;  and  that  what  is  done 
,  by  the  fcrvant  the  matter  fhall  not  avoid,  appears  9.  Hen  6.  pL  53, 

and  II.  Edw^  4.  6.  Long  ^uinto,  ^.  Ediv.  4.  />/.  17.  Dyir^  238, 
In  this  cafe  alfo  the  mafter*s  receipt  of  the  money  for  the  jewels, 
joined  with  his  precedent  command,  fliall  charge  himfelf;  for  an 
aflent  fubfcquent,  without  any  precedent  command,  fhall  charge 
bim  as  to  his  own  aft.  2.  Hen.  7.  pL  17.  2.  Htn,  4.  pL  18.  And 
as  to  the  objcflion,  thAt  there  is  fuch  a  material  variance  betwixt 
the  verdi£t  and  the  declaration  that  it  dcftroys  the  adion,  he  faid, 
that  wliere  many  circurottances  arc  allcdecd  to  induce  an  a£^ion, 
and  fome  parts  of  them  are  material,  and  fome  not,  if  fo  mncli  be 
found  by  the  vcrdift  as  will  maintain  the  aftion,  it  is  good  enough  : 
othciwife  it  is  in  an  aj/umpfitj  founded  upon  two  confederations  ; 
if  the  jury  find  the  one,  and  not  the  other,  there  the  afliou 
falls,  becaufe  the  affumpfit  is  founded  upon  the  total  copfideration, 
as  27.  Hen.  8.  //.  24. 

SU  Thomas  Covewtry,  S^licitnr  dneraU  for  the  difcndant^ 
vouched  fcveral  cafes  wherein  the  matter  u  not  charged  fori^ic  aft 
of  his  fcrvant :  and  as  to  the  Book  of  9.  Htn,  6.  pi.  53.  urged 
againft  him,  he  faid,that  Fitz.N.  B.f.  ()4.  is  otherwife;  which  i^ 
that  if  one  felJ  certain  pipes  of  wme  with  warranty,  and  they  are 
corrupt,  an  aftion  upon  thecaie  lies,  which  impii<;;sjthat  it  lies  not 
Aatc^  fffr  T^'ithout  warranty :  and  that  may  be  reconciled  \  for  as  n.  Edw.  4. 
pi.  6.  is,  if  a  man  fell  corrupt  viftuals,  an  aftion  upon  the  cafe  lies 
without  warranty,  becaufe  it  is  prohibited  by  the  law  to  fell  cor- 
rupt viftuals  ;  but  in  the  fame  cafe  of  wine,  if  it  be  fmall  wine, and 
the  party  buy  it  for  ftrong  wine,  no  fuch  aftion  lies:  and  in  this 
cafe,  although  the  defendant  commanded  his  fcrvant  to  fell,  &<;. 
it  is  not  to  be  taken  ia  fale  in  lawful  manner,  as  ij.  Edw.  4. 
9.  Hen.  6.  pi.  51.  and  13.  Hen.  7,  pi.  15.  The  plaintiff  alfo  in  this 
cafe  h^th  not  alledged  any  legal  damage  \  for  he  ought  to  have 
^Hedged,  tliat  he  was  arretted  and  imprifoned  according  to  the  law 
of  B0rlfary\  bxjt  if  the  iraprifgnmcut  were  tQrt'mSi  then  he  hath 

MS 
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not  any  legal  damage,  as  a6.  Hen,  S.  pL  ^.  Alfo  in  an  aflion  upon    S«wTfr«t« 
the  cale,  there  ought  in  the  original  to  dc  mention  made  of  all      V«*V 
the  caufcs,  as  38.  Hen*  6.  is  :  but  here  are  three  material  variancea      *•*'• 
betwixt  the  declaration  and  the  verdict,  fo  as  there  cannot  be  any 
caufe  to  maintain  this  aftion,  &c. 

DoDEKiDGE,  Jufttce.  If  a  goldfmith  make  plate  wherein  he  F**"*^**'* 
mingles  drofs,  fo  that  it  is  not  according  to  the  ftandard,  and  fend  his  -jIJ^  ^  the" 
fervant  to  a  fair  to  fell  it,  who  fells  it  for  good  plate  according  to  ftindard,an»c. 
the  ftandard,  an  adion  upon  tlie  cafe  lies  againft  the  mafter  ;  to  tkm  lict  againd 
which  Montague  aflented,  bccaufe  it  fails  in  the  price  in  filver;  thtnwftw. 
but  here  it  fails  only  in  the  value,  for  jewels  are^fold  by  their  va-  *g^^J'*  ^^  -' 
Juation,    Note>  1  his  divcrfity  prctii  et  valorise  '        *  *,  s*ik.  «ga, 

2,  Salk.  440,     3.  Bac.  Abr.  560, 

HobcHTON,  Ju/tice,  If  one  command  his  fervant  to  fell  an  ill'A  mafhr  i$  noc 
borfe,  and  the  fervant  fell  him  for  a  good  one,  whereby  the  fcr-  ***Wc  oa  t^ 
vant  is  arretted  and  indamaged,  yet  the  fervant  fhaU  not  have  his  i^*JJJIJ)2t. 
remedy  againft  his  mafter. 

DoDERincE  cited  a  cafe  to  be  adjudged  33.  Elix.  in  tlic  com-.  D««atf»»nyuOnf 
mon  pleas  :  A  clotliier  of  GloucefierJIhire  fold  very  good  cloth,  fo  ^^J^^^L^ 
that  in  LonJ0n  if  they  f^w  any  cloth  of  his  mark,  they  would  ISteT   *^^ 
buy  it  without  fearching  thereof;    and  another  who  made  illsatk.'ig9. 
gloth  put  his  mark  upon  it  without  his  privity ;  and  an  adion  Veos.  256. 
upon  the  cafe  was  brought  by  him  who  bought  the  clotli,  for  ihi$ 
deceit,  and  adjudged  maintainable. 

T^E  Court,  in  the  principal  cafe,  incliu]^  in  their  opinionft 
^inft  th^  plaintiff. 


H  h  4  Eafiet 
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Sir  Edward  Montague,  Knt.  Chkfjuflkc. 

&fr  John  Croke,  Aj»/.  1 

Sir  John  Dodcridgc,  Knt.  I  Jujficfs. 

Sir  Robert  Houghtou,  Knt*  \ 

Sir  Henry  Yelverton,  Knt.  Attorney  General., 
Sir  Thomas  Coventry,  Knt.  Solicitor  Generatl 


c^n  I.  Burwel  againft  Wood. 

A  breach  trf CO  ^**^OVENANT.  For  riiftt  the  defendant  covenanted  by  inden- 
vcnint  to  piy  f  turc»  w!^EREAS  he  had  fold  to  th^efcndant  all  his  copy- 
is>x(o  PMny  \^^  JjqI^  land  i,i  Framlingham,  and  if  it  all  exceed  the  quantity 
IhJf  mca*f!rc  of  eight  aacs  (to.be  meafured  according  to  the  proportion  of  fix- 
need  not  ftarc  tccu  toot  and  a  1^1  f  to  every  pole),  that  he  (hould  pay  for  every 
the  ;.dmeafdre-  acre  over  and  above  the  «ight  acres  (fo  to  be  meafured) ,  according 
ricnt.  jQ  ^^  f^  ^2Xji  of  four  pounds  for  every  acre  ;  and  alledgcth  in 

Ante,  j9i.       ^1^^  jj^j  ^^^  copyhold  land  was  twelve  acres  meafured  by  qie  faid 
^Roii  Ab       meafurcr ;  and  becaufe  he  had  not  paid  fixtccn  pounds  for  the  faid 
4^2.  4^0.  '      ^^^^  ^^^^  ^"^^^  ^"^  above  the  faid  eight  Acres,  he  brought  the  faicj 
#.  Com.  Dig.    a£^ion. . 

J^Com  Di  '^^^  defendant  pleaded,  that  there  were  not  trj'clve  acres  mea- 

I^      *    *^     furcd,  &c.  and  ifliic  being  joined  thereupon,  it  was  found  for  the 
plaintiff*. 

It  was  moved  in  arrcft  of  judgment,  that  the  breach  was  pot 
well  aligned,  becaufe  it  is  not  well  alledged  that  the  lands  were 
admeafured ;  for  until  raeafurement,  the  furplufage  above  the 
eight  acres  cannot  be  known  ;  and  the  defendant  hath  not  broken 
the  covenant,  until  he  be  required  to  pay,  after  the  admeafure- 
ment;  which  ought  to  be  notified  unto  tlie  defendant. 

Sednon-aUecatur  ;  for  the  plaintiff  might  admeafure  it  privately, 
and  he  need  not  tell  the  defehdanl  when  he  admeafures  it  j  but  he, 
taking  upon  him  to  demand  fo  much,  whereas  iti  rei  veritate  it  is 
but  fo  much,  which  the  defendant  affirms,  an  action  well  lies : 
-and  here  the  iffuc  being,  that  they  contained  fo  much  to  be  ad- 
meafured, &c.  and  that  being  found,  it  was  held  by  all  thjb 
CouitTy  that  tlxc  declaration  w^as  ^ood  enough. 

« 

^V^^  Hart's  Cafe, 

An  indiamcfi^  TJ  ART  bdng  indiAed  in  London  for  a  refcous  made  to  a  ferjeant 
tor  •  rcfcous  i*  X^  of  the  mace,  upon  a  plaint  m  London  \  upon  not  guilty,  it 
good,  without  ^j^  found  for  the  king,  and  a  fine  affefled  of  ten  pounds,  and 

laying  vt  it  mr-  °  r  ^        ^ 

ms.  Ante,  145.  %.  9iiU^  ao^t  %•  Le't  ^ai,  Skin,  42$,  1.  I^cb.  6^x.  Pccrc  Wina»  Strange,  S34. 
$,  H4wk.  P  C,   34^; 

iipprif9n«i?Qt 
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imprifonment  without  bail  or  mainprife,  and  to  find  fureties  for  Haet'*  CA»e. 
his  good  behaviour  :  and  a  writ  of  error  being  brought,  the  error 
afligned  was,  Bccaufeit  was  not  v/  et  arrnh, — Sed  non  allocatur  \  for 
although  it  were  error  at  the  common  law,  yet  it  is  made  good  by 
the  ftatute  of  37.  Hen.  8.  c.  8. 

Secondly,  Becaufe  it  is  not  alledged  that  he  made  the  arreft  by  An  in^^menr 
virtue  of  a  warrant,  and  then  he  had  not  any  authority. — But  be-  ^.^^T!^^. 
caufe  the  indiftment  was,  that  by  virtue  of  a  plaint  before  fuch  a  ofa//ji«,  u 
fhcrifF,  naming  him,  &c.  he  was  lawfully  taken  or  arrcftcd,  it  is  to  good. 
be  intended  that  he  had  a  good  warrant ;  and  therefore  was  well  Ante,  345. 
enough.     Whereupon  the  judgment  was  affirmed.  i.Bi.Rcp.94. 

Sera.  i22jS.    2.  Lev.  221.  3«Bac.Ab.  X02.  4.6ac,Ab.  401.    i.  Burr.  406. 

Dent  agatrtft  Parfons.  ^^"  3. 

REPLEVIN.    The  defendant  avows  for  thirty-fix  pounds  rent  ^n  replevin  for ' 
for  a  year  and  half,  being  twenty-four  pounds  by  the  year.  JJ^"^  ^"  *^'^*  *^ 
The  plaintiff  "pleads  payment  of  twelve  pounds  ;  and  another  ^^^^'^^^,^^1^^^% 
was  brought  for  the  twenty -four  pounds.   And  for  the  firft  ifliie  it  verdia  on  the 
was  found  for  the  plaintiff",  and  damages  and  cofts  taxed  by  the  firft  for  the 
jury ;  but  it  was  found  againft  the  plaintiff  for  the  fecond  iffue :  P>»>«'ffi  and 
and  now  moved,  that  the  jury's  finding  of  cofts  and  charges  for  [gn^n/*^,  ^ 
the  plaintiff  is  void  ;  for  when  part  is  found  for  the  avowant,  he  '  **  ^^ 

fhall  have  return,  and  damages  and  cofts  ;  and  the  return  ftiall  be  *•  ^^-  ^V- 
for  the  defendant,  where  any  part  is  found  for  him.— Wherefore  ^^^^\  ^ 
it  was  adjudged  accordingly.  Com.  R^^na^ 

2.  Com.  Dig.  54$.     i.Ld.  Ray.  788.    Sayefs Damages,  78.    Cowp.  ^SS, 
See  7.  Heo.  8.  c.  4.  and  21.  Hen,  8.  c,  zt^. 

.     Marlhal  and  his  Wife  againft  Doyle.  c^s*  4. 

TRESPASS  bv  huiband  and  wife,  for  breaking  of  the  clofc  of  Trefj>af*byhuf. 
the  hulband  ad  damnum  eerum  :  and  for  this  caufe,  after  ver-  ^*Jjf/"^  '*"*' 
did,  it  was  moved,  that-the  declaration  was  not  good,  nor  aided  by  poT'e^fsec. 
the  ftatutc^And  it  was  fo  adjudged.  '^  ^^  ^  ' 

2.  Keb.  387.    Cro,  Car,  555*    5.  Com.  Dig-.  194,     3.  Term  Rep.  627, 

Barmun4^s  Cafe.  Cask  5, 

A  CTION  UPON  THE  CASE  for  faying,  "  diat  he  had  two  Likelihood  of 
•**  "  baftards,  and  Ihould  have  kept  them  :"  by  reafon  of  which  divorce  cannot 
words  difcord  arofe  betwixt  him  and  his  wife,  and  they  were  likely  J^^*^***^'** 
to  have  been  divorced.     After  verdid,  it  was  moved  in  arreft  of      *^" 
judgment,  that  thefe  words  were  not  adionable,  becaufe  he  doth  i.RoU.  Ab.34. 
not  (hew  any  temporal  lofs ;  as  lofs  of  marriage,  or  the  like  :  but  2.RoiLRep.24, 
tl^is  imagination  to  be  divorced  is  not  to  any  purpofe,  for  it  is  but  a  5^' *^' 
caufelcfs  fear. — All  the  Court  were  of  that  opinion;  and  there-  cro.  cU.^it 
fiyrc  it  was  adjudged  for  the  defi?ndan^    .  '  436'. 

"t.  Com.  Vi%,  193* 

Furnis 
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^^'*  ^*  Furnis  agAinft  Lciceftcr. 

If  a  vendor  A  QTION  ON  THE  CASE.    The  declaration  ftated.  That  the 

^^1!^  wbc  defcndanr////o  et  deapuve  fold  to  him  fuch  a  day  two  hundred 

fcrs.^wing  ^"^  twenty  fhcep,  affirming  that  they  were  his  own  Ihecp,  tiki  rc^ 

tiiem  to  be  a  Vera  they  were  the  flieep  of  J.  S.     The  defendant  pleaded  not 

ihanger's,  an  guilty  ;  and  it  was  found  againft  him. 

iKe  deceit,  ^^  ^^*  moved  in  arreft  of  judgment,  that  the  aftion  lay  not,  be- 

tbough  (he  caufe  he  dotli  not  ihew  that  the  defendant  had  committed  any  of-- 

roods  are  not  fencp  in  affirming  them  to  be  his  ;  and  he  doth  not  fhew  tfiat  he 

fccuimed.  jjg^j  ^j^y  damage,  or  that  J.  S.  had  retaken  them»  or  fucd  him  for 

Carth.  90.  them,  as  4^,  Affl  8 

Cooib.  141. 

-Ante,  197.  Sed  ficn  allocatur :  for  the  falc  of  goods  which  were  not  bis  own, 

1.  S|k)w,  68.  but  affirming  them  to  be  his  goods,  knowing  them  to  be  a  ftraii* 

cr  ^Ei-  *^*'  S^'^'^'  ^^  ^**^  offence  and  caufe  of  thcaftion  ;  and  if  he  (hould  tarry 

loncs,  106^  until  the  goods  were  taken  from  him  again,  it  might  peradvonturc 

i.RoiJ.  Ab.  96.  be  mifchievous  to  him,  and  he  fliould  t^  without  remedy.   Where- 

I.  RolL  Rep.  fore,  abfente  Montacue,  it  wad  adjudged  for  the  plaintiff,     f^ide 

*76-  Q.  Hen.  7.  pL  2T.  b.                                                       *    * 

Moor,   126.  .             '     '^ 

Yek»  10.  40.  i.KoU.  Ab.  91.    Sid.  146.     i.  Lev.  ic\%,      i.  Bac«  Ab«  49,  50,      i^Com,  Dig.  k66» 

Ld^Raym.  593.      3.  Ter,  Rep.  B.  R.  57. 


Caib  7. 


Kirkman  againfi  Thompfon. 


A  eonTeyanceof  TJ*  JECTMENT.    Upon  a  fpecialvcrdift  the  cafe  was.  That  one 


\  eonTcyanccof  TJ*  JECTMENT.      Up^ 
Bds  by  a  huf.  XI.  Richard  Grcycraft  w* 


£id  w  w  wf  ^^  *  Richard  Grcycraft  was  feifcd  in  fee  of  the  land  in  ^ueftion,  and 
c«ftor  w  a'huf'  ^7  indenture  covenanted  with  Richard  Boles^  as  well  in  confidera- 
band  and  wife,  ^^on  of  two  hundred  pounds  paid  by  the  faid  Richard  Bales,  as  in 
» within  the  confideration  of  a  marriage  betwixt  Leonard  his  fon  and  jfnn  the 
proteftion  of  daughter  of  the  faid  Richard  Boles,  to  convey  the  land  **  to  the  ufc 
AouKh'L«*^  **  ^^^^^  ^^'^  Leonard  znd  Arm,  and  the  heirs  of  the  body  of  the 
AH^mH^a^e  **  f^^^  ^^  *o  ^<5  engendered,  and  to  his  right  heirs."  The  mar- 
be  blended  in  riage  takes  effeft.  The  father  dies  before  the  afiurance.  Leonard, 
•he  eonfidera-  in  performance  of  bis  father's  covenant,  makes  the  afllinince  a<;- 
^*  cordingly.    Afterwards  they  have  iffue  Richard  the  leflbr  ;  and  af^ 

*  ^'  tcrwards  Leonard  infeoffcd  one  Ifjiodroff-  Leonard Bnd  his  wife  le- 
Moor,  93.  250.  vied  a  fine  to  the  faid  IVoodroff,  under  whom  the  defendant  claims. 
Cro^CaV*'  Richard  Greycroft  enters  as  for  a  forfeiture  by  the  ftatute  of 
Dyer, i47,*i48.  ^^'  Hen.'],  c.  20.  The qucftion  was,  Whether  tbU  entry  was 
B«md.  40?  lawful  or  not  ? 
X.  Vem.  489. 

Cro.  Eiiz.  I  a.  FiRST,  This  being  a  conveyance  as  well  made  for  money  Ifbr  the 
Figot  on  Re«)v,  father  of  the  wife  as  tor  a  marriage,  not  being  found  exprefslytobe, 
c  f  R  ^  jointure,  Whether  it  fhall  be  faid  to  be  a  jointure  within  the  fta- 
^ruireonRccOT.  ^^^  ^^  ^  ^  j^^^  ^  ^  ^^  ?— And  IT  WAS  RESOLVED  that  it  fhouW ; 

for  the  conveyance  being  by  the  huiband  or  his  anceftor  in  con- 
iideration  of  a  marriage,  although  it  be  conjoined  with  a  coniidera* 
tion  of  money,  is  within  the  ftatute ;  and  it  Ihall  be  expounded  as 
4  jointure  within  the  letter  and  intention  of  tlxe  faid  ftatute. 

SECONDLY) 
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Secondly,  It  was  moved,  Whether  this  were  an  eftatc-tail  in  A  gfift  to  huf- 
the  wife  only,  or  in  the  hulband  and  wife  ?  for  if  it  be  an  eftate-  ^^^^th^h*-^*^ 
tail  in  the  hufband  as  well  as  in  the  wife,  then  it  is'clearly  a  good  ths^y^'hc 
alienation  out  of  the  ftatutc. — And  rr  was  held  an  eftate-tail  in  wife,  <^onvcyi 
the  wife,  and  but  an  eftate  for  life  only  in  the  hufband.  an  eaace  far 

life  to  the  huf- 
band, and  an  eAi«ce  in  fpecial  uil  to  the  wife.  Litt»  Se^.  26,  zy,  Yelv.  jji.  Co,Ltf«  »6.  Lase,  i/* 
Bob,  84*     3.  Com.  Dig.  220. 

Thirdly,  (which  was  die  principal  queftion)  this  being  ^  Afirwlcvi^hw 
jointure  within  the  ftatute.  Whether  the  alienation   by  the  wife  huiba(jd  and 
with  her  firft  hufband  who  limited  it,  be  a  forfeiture  within  the  fU-  wife  of  the 
tute  ?  For  it  was  moved,  that  this  ftatutc  intended  to  provide  for  ;^ife'k  joimuw 
the  ifTues  of  fuch  wives  who  are  inheritable  to  the  laid  entail,  and  **,"hZ*7^I«! 
it  is  as  an  advancement  fettled  by  the  anccftor  of  the  hufband  ;.aad     "    .     ' 
therefore,   although  the  firft  hufband  who  made  the  limitation  %o!*<o!6l^' 
joined  in  the  affiirance,  he  having  but  an  eftate  for  life,  it  fhall  be  pjowd.  461. 
a  forfeiture  in  the  wife. — But  it  was  refolved  by  all  the  Court,  YcK  i«i  .  * 
that  it  was  not  any  forfeiture  within  the  words  nor  within  the  Jo»hj*»  ^d. 
intent  of  the  ftatute.  First,  not  within  the  words  ;  for  the  words  ?'^*'"«^'^7?* 
arc,  ••  If  any  woman  being  folc,  or  with  any  after-taken  hufband,   !^  *^  ^^^ 
&c."  And  lierc  fhe  was  not  fole ;  and  this  hufband  who  conveyed  cVwp.  zou 
it,  is  he  who  was  married  to  the  wife  before  the  conveyance.    But 
DoDKRiDOE,7«//iVr,faid,  if  that  conveyance  had  been  a  conveyance 
by  the  father  to  the  wife  before  marriage,  and  afterward  fhe  had 
taken  the  fon  to  huft>and,   it  would  peradventure  have  been  a 
more  difficultqueftion. — Secondly,  It  was  held  to  be  out  of  the 
intent  of  the  ftatute,  becaufe  the  hufband  who  made  the  afTurance 
Joined  with  the  wife  in  the  alienation;  and  this  ftatute,  being  in 
reftraint  of  the  common  law,  is  to  be  taken  ftriftly ;  and  the  fta- 
tute did  not  intend  but  to  provide  that  difinherifon  fhall  not  be 
to  the  heirs  of  the  hufband  contrary  to  his  intent ;  but  here  this 
being  with  his  intent  may  well  ftand  with  the  ftatute,  and  h  not 
any  alienation  againft  the  purview  thereof.    Wherefore  it  was  ad-  ' 

judged  for  the  defendant,  • 


Hingen  agairfft  Payn.  Casii. 

TAEBT  upon  an  obligation  of  four  hundred  pounds,  condi-  ^f «  plaintiff 

^-^  tioncd  for  the  performance  of  covenants  in  a  leafc.  f^'S"  for 

breach  of  a  con* 
The  d^i«nc)ant  pleads  performance  generally.  dition,  that  he 

The  plaintiff  fhews/ that  the  leflbr,  by  deed  enro!l«d  within  the  of*hu  houfc*^ 
fix  months,  bargained  and  fold  the  reverfion  to  7.  S.  and  T*.  D.  by#ti;o,and  th« 
and  there  being  a  covenant  in  the  leafe,  that  the  feflce  at  Afichael-  jury  find  that  it 
mas  (being  the  end  of  the  Term),  or  after  upon  requeft,  fhould  ^"'^'"'^rjlj'* 
deliver  the  pofTeflion  to  the  lefTor,  his  heirs  or  aiTigns,  he  alledgeth  iV^od. 
for  breach,  that  J.  S.  and  3".  D.  the  next  day  after  Mtchaelmasy  Ante,  63.  380. 
came  to  the  houfe,  and  required  of  the  defendant  the  delivery  of  407« 
poifefTion,  and  he  had  not  delivered  the  polIeiTion.     IfTue  being  1.  Ron.  Abr. 
taken  upon  this  requeft,  the  jury  found,  that  the  faid  J.  S,  only  4a8-  465- 
came  and  required  the  poflefEon,  and  he  did  not  deliver  it,  &c.  *•  ''**•  5* 
\l  wa^  movcQi  that  the  toding  of  th^  demand  made  by  one  is  not  i.Tw.Replasv 
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HiKctii      warranted  by  this  iffue. — 5<v/  nort  allocatur;  for  they  two  having 

vil'^       but  one  title,  tlic  demand  by  one  of  them  is  the  demand  of  botli, 

and  the  delivery  of  the  pollcirion  to  one  had  been  the  delivery  to 

both  ;  wherefore  it  was  a  good  demand,  and  the  iffue  well  found. 

A  grantee  ffiaU      SECONDLY,  It  was  moved^  that  the  breach  affigncd  was  not  fuf- 

Roct^  advan.  ficient ;  becaufe  he  doth  not  fhew  that  the  two  bargainees  gave  110- 

s^nMoirit  ^^^^  ^^  *^  defendant  that  they  h^d  the  reverfion  by  bargain  and 

has  given  notice  f^l^t  *°^  without  notice  the  tenant  is  not  bound  to  take  cogni- 

ti>  the  icffce,      zaacc  thereof;  nor  can  they  take  advaivGige  of  any  condition  for 

iftough  he  may  non-payment  of  the  rent,  no  more  can  they  of  this  obligation  to 

of  « covtna>it^   deliver  pofkifion.—Sic^  non  allocatur ;  for  bcmg  the  condition  in  a 

bond,  It  IS  at  his  peril  to  take  notice,  being  obhgcd  to  ddivcr  it 

Co.  Ut.  115.     to  him  or  his  alligns  ;  and  this  requeft  by  itbe  one  is  fuiticieat» 

i.B^c.  Ab!"     •  Wherefore  it  was  adjudged  for  the  plaintiff. 

4.  BuUi.  1^4.    9owp.  126.  597.     I.  Term  Rep.  645. 

Case  9.  Tgrnman  av;aiiift  Cooper. 

A  grant  to  huf-  U^  JECTMENT.  Upon  a  fpecial  verdift  the  cafe  was,,  That  ^ 
arS^hcirt -^  pcrfon  by  deed  gave  lands  to  huiband  and  wife,  and  to  their 

iiABtNDUM  "o  bcirs,  babindum  to  them  and  the  heirs  of  their  bodies,  remaiixief 
•hem  and  the  to  them,  and  tlic  furvivor  of  tlxem  for  his  life,  to  hold  of  the 
Mrs  of  their     chief  lord  ;  with  a  warranty  to  them  and  their  heirs. 

•Binder  to tbcm  The  qvftion  was,  Whether  this  were  an  eftate-tail  and  a  fee 
fer  life,  conveys  cxpeftant,  or  only  an  efh^jc-tai!  ?  for  the  donees  are  dead  without 
an  tfimu^saii     jflue,  and  the  plaintiff  claims  tinder  the  heir  of  the  donor,  and 

with  a/«  r*-    ^j^^  defendant  claims  by  the  devifc  of  the  furviving  donee. 

ftQiua  thereon.  '         ^  ^ 

Co  Lit    i  After  argument  it  was  adjudged,  that  it  was  an  eflate-tail  with 

ft.  c.  1.  Ron.    *  fee  expcdtant.  For  firft,  it  is  given  in  fee,  and  the  habendum^  al- 

Kep.  19.  23.     though  it  limit  an  eftate-tail,  doth  not  limit  the  eftate  to  any 

f.  Co.  154.       other,  fo  the  fee  remains  as  at  the  firft  it  was  limited  ;  and  this  . 

Pwkins,  170.     enforced  bv  the  tenure  limited  to  the  lord  paramount^  which  can- 

^•fii  °^'*5**  not  be  if  It  were  an  eftate-tail :    alfo  the  wairanty  being  to  the 

donees  and  their  heirs,  (hews  the  intent  to  be,  that  they  fhould 

have  a  fee  -,  and  then  the  office  of  the  Judges  is  to  expound,  that  all 

the  words  of  a  deed  fhould  be  eifeftual,  if  it  might  be  ;  and  by 

this  conftruftion  all  the  parts  of  the  deed  fhould  ftand  together; 

wherefore  it  was  adjudged  for  the  defendant.    And  they  held,  that 

there  was  a  difference  when  the  limitation  is  in  one  and  the  fame 

fentence,  as  a  gift  to  one  and  his  heirs,  Ji  harcdem  dccarnefuA  ha- 

tuerlt,  as  37.-^  pi-  15.  i«  ;  or  a  gift  to  one  and   his  heirs,  Ji 

hitredem  de  corporefuo  habuerit^  is  aji  eftate-tail  only,  becaufe  it  is 

one  and  the  fame  fentence.     But  when  the  limitation  is  firft  ab- 

/olute,  and  after  the  limitation  in  the  habendum  is  to  her  and 

the  heirs  of  his  body,  and  doth  not  limit  the  eftafe  over  to  any 

(41)  rTi9%\.     other,  *that  ftands  well  with  the  firft,  and  both  fhaU  ftand  {ay 

Hn,j.  pi.  7.   "Wherefore  it  w.is  adjudged  for  the  defendant, 
45.  £</w.  3.  pL  V      a 
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Travers  againji  Gerrard  Malyns,  Case  lo. 

T^EBT  for  fifty  pounds  upon  a  leafc  for  years.    The  defendant  A  varUnoe  he« 
^-^  pWded  letters  patent  of  proteftion  dated5.7tfr.  i.  recitrtig,  ^«^«  wW 
Whereas  he  was  indebted  to  the  kine  in  two  hundred  pounds,  the  ^^\l^^  1*?^'' 

I  .  r        1  r        1  °  /-  1  •      .  t  .f     ,    ,    '     .  ,  in  the  chniliafi 

king,  tor  the  more  ipcedy  payment  or  his  debt,  received  the  laid  name  of  Gtttrti 
Garret  Malyns  into  his  protection,  and  that  nonp  fhould  meddle  inAead  of  Grr- 
with  his  perfon  or  goods^nor  fue  nor  implead  him  in  any  court  for  '*^'^*'»  »*  f««ai- 
any  debt  or  trefpafs,  &c*  until  the  king  were  fatisfied  (^7,;  andfo  de-  i  Roi1.Ab.754, 
manded  judgment  if  be  fhould  be  iaforced  to  anfwer :  and  it  was  2.Roii.Ab.3i9. 

thereupon  demurred  :  ^**f^;  *^4- 

^  .      .  •  /  r.  Hawk.  P.  C, 

First,  Becaufe  Gerrard  Malyns  is   impleaded,   and    this  pro-  422. 
teSion  is  oi  Garret  Malyns^  and  fo  another  perfon. — But  it  was  l^ougu  n^. 
alledged,  that  they  are  one,  and  the  fame  perfon,   and  cited  fome 
authors  and  authority  to  that  purpafc. 

Secondly,  It  was  alledged,  that  by  the  ftatute  25.  Edw,  3.  A  writ  of  pr», 
c.  19-  thefe  proteftions  are  cxprefly  that  none  Ihall  be  delayed  up-  jeaion  can  onjy 
on  thedi,  but  the  party  fhall  anfwer  and  go  to  judgment,  but  exe-  ba/^^cxectT- 
cution  (hall  (lay.  tion. 

.Xhe  Court  here  for  this  caufe  held,  tliat  tliis  proteflion  is  not  Ante,  425. 
allowable,  but  when  it  came  to  execution  they  would  advife :  2.  Roll.  Ai>« 
whereupon  it  was  ordered  that  he  fhould  anfwer.  »35»  3*9' 

Cro.  £li2.  390i 
(<f>  The  exercife  of  this  prerogative  has     third,  in  1692,  to  LordCuttt,  to  protefthim  ^p»  V***  ^3«-  *•• 
jAng  faU»  intq  difafe*  The  lift  prote^on     from  beinf;  omlawed  by  hi»  taylor.   3.  Lev.  ^*ocbf  4i4* 
tfoac  was  {;raflted  was  by  king  William  the     332.     3.  Bl.  Com.  i2f. 


Thomas  Harrington  agahft  Sir  William  Garraway.  Case  h. 

Hife  jintey  page  424. 

p\EBT  upon  a  leafe  for  years  made  by  Sir  John  Harrington  to  in  debt  for  ret* 
^  the  defendant;  and  that  afterwards  he  was  bound  to  the  plain-  ''P^"  *  '^^« 
tiffin  a  ftatute  of  one  thoufand  pounds ;  and  that  tliis  rcyerfion  J*^^  a  it^utf 
and  rent  were  delivered  in  extent ;  wherefore  he  took  it  by  the  ex-  if  the  defendant 
tent,  uruU  aflh  accrevit.  plead  that  the 

The  defendant  pleaded  a  former  ftatute  to  Sir  rVdliam  Ct>ckiyn^^\J^^^ 
of  two  thoufand  pounds,  and  that  this  reverfion  and  rent  were /,„/ on  a  prior* 
extended  upon  that  ftatute.  ftatute,  the 

The  plaintiff  replies,  that  Sir  miliam  Cockeyn,  after  the  ftatute  ^J'*fj,37Jj^^ 
made  to  him,  and  the  ftatute  made  to  the  plaintiff,  had  taken  a  firftconufechad 
Icafe  for  years  of  the  reverfion,  fo  he  had  lufpended  his  ftatute.  taken  a  leafc  of 
Thereupon  iffue  being  taken,  that  Sir  John  Harrington  demifed  to  ^^  reverfion  $ 
him  this  land,  it  was  found  for  the  plaintiff,  quod  demijit.  *^^  ^^'J^ 2«!&^ 

Nov  now  moved  in  arreft  of  judgment,  that  this  is  no  caufe  fw</*. 
to  give  the  extent  to  the  plaintiff,  nor  can  he  avoid  the  extent  of  ^"^^  4*4' 
Sir  miliam  Cockeyn ;   but  upon  this  matter,   if  there  Ihould  be  ^^^-  5^9- 
caufe  to  avoid  the  extertt,  he  ought  to  have  brought  an  audita  que*  i.RolUAb.305» 
r^Ai  to  avoid  it,  and  not  otherwife ;  for  that  he  is  in  by  matter  ^'J**^^' 5*7i 
of  record,  as   17.  JfJ.  fL  45.  Edw.  3.  and  other  Books,  that  a  co.Lit.  190. 
k  ftatutei  4.  Co.  66. 
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lfA«Mvfeto.M  flatute,  being  of  record,  cannot  be  avoided  but  by  matter  of  rt* 

Sir  Wm.  Ga«- 
»AwAT.  Sednon  allocatur;  for  when  the  plain  tiflT  had  once  lawfully  ex  tend- 

ed, and  the  land  was  delivered  to  him  in  eYtent^he  may  ayoid^iti  this 
afrion  by  plea,  the  extent  upon  the  former  ftatutef  and  ihall  not 
be  pot  to  an  audita  querela  i  for  the  fecond  extent  never  was  law*- 
ful,  but  was  fufpended  by  taking  the  leafe  ;  and  then  the  plain tiiF» 
having  well  extended,  may  well  maintaia  this  aftion.  Wherefore 
it  was  adjudged  fof  tlie  plaintiff  (a). 


(a)  In  EaHer  Terrn^  i8.  (ftc.  i.  thit 
judg.nent  was  reverfed  on  a  writ  of  error, 
lor  a  fault  in  the  pleadings,  and  chertforc 


no  further  npinion  was  ^'ivcn  on  the  point 
of  Jaw«    I^BA.  569* 


Oast  la. 


J9t  may  en'er  on 
m  Ufftt  f^r  ytawt 
tolnrpeftwaile; 
and  if  tlie  Icilee 
prevent  the  in- 
Iped'ton,  an 
aiAion  on  the 
tale  will  lie  \ 
in  which  the 
plaintiff  need 
not  (hew  the 
wafte  done. 

I.  Stra.  614. 
I>avl.  7*7. 


A< 


Hunt  againfi  Dowman* 

Trinity  Ttrnit  \i*Jac*\,    Roll       • 

CTION  ON  THE  CASE.  Whereas  the  defendant  being 
leffce  forbears,  the  reveriion  in  fee  to  the  plaintiff  (and  Ihewy 
how),  the  plaintiff  coming  to  the  houfc  to  fee  if  any  wafte  wis 
Committed  therein,  or  any  defeA  in  the  repJirations,  that  the  de- 
fendant difturbed  him,  Tmd  would  not  fuffer  him  to  enter  and 
view  the  wafte,  by  realbn  whereof  he  is  without  remedy  to  punifli 
the  fame» 

After  verdift  for  the  plaintiff  upon  not  guilty  pleaded,  it  was 
moved  in  arrell  of  judgment,  that  this  aftion  lay  not. 

First,  fiecaufe  it  was  not  fhewn  that  wafte  was  done,  fo  af 
it  might  appear  to  the  Court  that  there  was  eaufe  of  aftion  of 
wafte. 

Secondly,  That  it  was  never  feen  before  this  prefcnt  that 
fuch  an  aftion  bad  been  brought,  and  therefore  it  is  not  allow* 
able. 

But  ALL  THE  Court  held,  that  the  aftion  was  maintainable: 
for  to  the  firft'objeftion,  the  law  will  not  prefume  that  he  cart 
come  to  a  precife  knowledge  what  wafte  is  done  without  a  view, 
and  therefore  fhall  not  be  bound  in  tliis  aftion  to  aflign  or  to  ibet^ 
It  in  particular.  And  they  all  held,  tliat  this  aftion  well  lay ;  for 
otherwife  none  might  ever  have  an  aftion  of  wafte,  if  he  might 
not  (bcw  in  what  place  the  wafte  is,  to  aiCgn  the  wafte  in  fpecie : 
and  as  the  law  gives  to  the  leflbr,  or  to  liim  who  hath  the  reverfion, 
libertv  to  enter,  to  fee  if  there  be  wafte,  to  the  intent  he  might  have 
his  aftion,  if  there  were  caufe-,  fo  if  he  be  diftyrbed  .in  his  en- 
trance and  view  (which  is  the  fole  means  to  have  remedy),  the 
law  will  not  leave  liina  without  remedy  to punifti  that  wrong,  and 
therefore  pvcs  hiui  this  aftion.  Wherefore  it  was  adjudged  for 
tbcplaintifi". 
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I^oltird  agalnft  Blight.  b^iE  13. 

ERROR  of  a  judgment  in  the  c^rtlinon  pleas,  in  trefpafs  of  af-  Upon  dimnn^  \ 
fault  and  battery  in  London^    where  the  defendant  pleaded  detitm  aiicdsed, 
foH  ajfault  demtfne  ;  and  it  was  found  againft  him,  and  damages  af-  */g^^g^^^^|;; 
feflcd  to  213I.  68.  8d.  ;  and  judgment  given  for  the  plaintiff.  onVcwimy,  iwf 

Error  thereof  was  brought :  and  the  error  affigncd  was,  That  another  county, 
Khereas  Middlefex  and  the  city  of  London  arc  feveral  counties,  and  the  ifnriauce  It 
evei7  original  writ  ought  to  be  dircfted  to  the  fheriff  of  the  county  f«  "J««cn-l  «'*« 
where  the  caufe.  of  the  aftion  arifcth;  et  mtalibet  aa'io  et  narrat'io  Ht^i!""''!^ 
fundata  Jupfr  tall  brevi  Ucandebmt  tn  eodem  comttatu  tn  quern  hrtve  <?n-^/^rt/inthef4m» 
glnaU  emanavit ;  and  whereas  the  treljpafs  whereof  tulh  breve  fuum  caufe,  and  fo 
tranfgrejjioms^  per  idem  brevefaPponiturjuiffi  apud hoJiVOV,  notwith-  «»^«<*  ^Y  ^^^ 
Handing  the  writ  was  dircdted  to  the  IherifF  of  iW/rf^/f//;r,  and  not-  butM«*"i>jJil 
withftanding  it  appears  by  the  record,  that  upon  the  defendant's  J!^iguJi^]!ndio 
appearance  m  the  faid  court  of  common  pleas,  at  the  fuit  of  the  tbt  trrnr  not 
plaintiff  in  the  plea  aforefaid,  the  plaintiff  declared  againft  him  in  a»<w  by  the 
the  plea  aforefaid,  and  brought  his  aftion  in  London^  and  complained  (^^"*^ 
of  a  trefpafs  in  LondMy  ^rew/ appears  by  the  record,  notwithlUndingp^"{^'gVl  5'  ^* 
ihc  vf Tit OTig}nzlproitcxittd in pJaeit./uper  quo narrathfundata  fuii  di-  ,     '.  ' 

re^.  ivit  vicecomit.  MlDD.  ab/que  a/iquo  alio  brevi oripfiali  ad  narratto^  Y^Usi    **^'  if 
nem  illam  warrantizandum^  etjic  atiio  et  nar ratio  pradiil.  verfus  defend,  cro.  Car? at i.' 
impvtratur  in  alio  comitatUf  ubi  kreve originale  emanavit:  and  fo  there  is  347. 
a  manifett  variance  betwixt  the  writ  and  the  declaration ;  and  the  dc-  c«»«  EK2.  1C4. 
claration  is  vitious,  and  the  judgment  thereupon  erroneous.    And  ??^ 
he  further  faid,  that  the  faid  writ  was  returnable  and  returned  in     M^od.Vier 
Trinity  Term^  13.  Jac.  1.  and  continued  ufque  Term.  Mich,  which  Ld.  Ray.  4/ 
writ  and  continuance  upon  them  were  never  certified  j  wherefore  4»».  "09. 
he  prayed  a  writ  Co  Lord  Hobart  to  certify  the  continuances,  "^<'' 
and  to  Thomas  Spencer  cuftos  brevium  to  certify  the  writ,  which  ^g.^^*^"] 
was   in  this   manner  :   "  /^/V.  Midd,  fahitem^  lie.   Si  Henricus  ^^g^  ^gg^  ^' 
**  Pollard  fecerit  te  fecurum^  lie*  tune  pone^  Wr.   Willielm.  n.  Mod.  61. 
"  Blight,  quodfitcoramjujiitiar.  juare  vi et armis apud LoiJDOK. in  F'»«g.96- 
**  ip/um   Henricum  injultum  fecity  lic.*^    and  upon  return  in^*'""»3n« 
Hilary  Term,  that  the.plaintiff  o^/w/Z/yr ,  lie.  the  defendant  appeared;  |*^;  \^';.  '^iS. 
and  upon  the  eopias  returnable  ^ind.  Trinitat,  and  after  an  alias  787.S89.  891/ 
€apuis  returnable  Offab.  Mich.  Dougi.  1 1 4. 1 3  5* 

I.  'itrm  Rtp* 

The  defendant  thereupon  prayed  z  fare  facias  ad  audiendum  hro-  78*. 
res ;  and  upon  this  the  defendant  in  the  writ  of  error  pleaded,  in  nullo 
c/i  erratum  :  and  thereupon  bein^  moved  in  court,  it  was  faid,  that 
this  writ  in  Middlefex  is  no  writ  to  warrant  the  declaration  in 
London  ;  and  then  after  verdifi  the  want  of  an  original  is  helped  by 
the  ftatute  of  x8.  EU%.  c.  4. 

But  THE  Court  held  h  was  error ;  for  true  it  is,  that  where 
there  is  no  original,  it  is  holpen  by  the  ftatute,  but  a  vitious  ori- 
ginal is  not  helped.  And  it  being  here  fhewn  and  aftigned  for 
error,  that  this  was  the  original  in  this  plea,  and  this  original  is 
certified  as  an  original  upon  this  plea,  which  is  vitious,.  and  doth 
not  warrant  the  declaration,  it  being  variant  from  it ;  wherefore 
^ot  this  caufe  the  judgment  was  reverted :  for  the  Court  is  certified 
I  '  that 
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PoLtARD     that  this  IS  the  writ  in  this  plea  bet^vixt  the  fame  parties  ;  and  thft 
agaitft       Court  will  not  intend  another  writ,  or  thit  it  was  without  writ. 

.  Ry  5.Xeo.  i.  c.  13,  afwr  vcrdidl  no     courtof  record  for  any  v«i*nee  m  *njr. writ- 
judgment  ibdU  be  ftayed  or  reverfcd  in  any     from  tlie  decUradon  or  other  procedin^, 

tAsi  14.  The  King  and  Parker  a^ainji  Webb. 

To  an  informa-  T  NFORM  ATION  by  Parker  for  the  king  and  himfclf  againft  Sir 
tion  fuitnm  on  ^  John  fVebh  and  his  lady,  on  thcftatuteof  23.  Eiiz,  c,  i*  f.  n.  for 
the  25.  Eiiz.  ^i^at  the  wife,  being  of  the  age  of  iixteen  years,  did  not  repair  to  any 
^ot  rtp-aring 'to  ^^^"^^'^  °^  chapel  to  hear  divine  fervice  at  any  time  within  eleven 
churcVuIfuant  niontlis  laft  paft  :  wherefore  he  dexBanded  two  hundred  and  twenty 
to  I.  Eiiz.  C.2.  pounds,  and  prayed  to  have  the  third  part  thereof  for  himfclf,  ac- 
mutrefois  convia  cordiug  to  thc  ftatute. 

ontiufUtute  The  defendant  pleaded,  that  this  information  being  upon  the 
19.  Rtiz.  C.6.;  ftatutc  of  23.'  hiiz.  c.  1.  f.  II.  another  ftatute  was  made,  29.  Eliz. 
*»^  J*y  ****  c.  6.  whereby  it  was  enafted,  **  That  every  offender  in  not  repair- 
f  ^  on  tiic''  "  '"S  ^^  divnie  fervice,  who  hereafter  ihall  be  thereof  once  con- 
roovi£^tonofa  **  vifted,  fliall  ill  fuch  of  the  Terms  oi  Eajler  or  Michaelmas  as 
fcaufwvtrt  for  "  fliall  be  next  after  fuch  convidtion,  pay  into  the  receipt  of  the 
this  offiBDce,  the  «  exchequer  after  the  rate  of  twenty  pounds  for  every  month 
tilVTbchtt?* "  which  Ihall  be  contained  in  the  indiftment  on  which  fuch  con- 
Und  hai*iii*her  "  vidion  fliall  be  had ;  and  if  default  of  payment  be  made,  that  thc 
right  may  b«  **  queen  fliall  take,  feize,  and  enjoy  all  the'goods,  and  two  parts  of 
fciied  by  «-  ^  •*  thc  landsand  Icafes  of  fuch  oftender."  And  it  was  therebt 
chequer-pro-  FURTHER  ENACTED,  "  That  upon  the  indidment  of  fuch  an 
If  ttec«nv^*on  **  offender,  a  proclamation  fhali  be  made  at  the  fame  affife  wherein 
of  a  femt  cwtrt  "the  faid  indiftment  fliall  be  taken,  whereby  fliall  be  commanded, 
on  an  indUt-  "  that  the  body  of  fuch  offender  fliall  be  rendered  to  the  flieriff  of 
incrn  can  be  «<  ^hg  f^nie  County  before  the  next  aflife  or  gaol-delivery  ;  and  if 
i^o^td!n*"  "  *^  ^^^  ^^^^  ^^^^^  ^^  gaol-delivery  'tlie  fame  offender  fo  pro- 
againThcr  and  **  claimed  fliall  not  make  his  appearance  of  record,  that  th^n  upon 
herhoftMnd?  **  fuch  a  default  recorded,  the  fame  fliall  be  as  fufScient  a  con- 
Co  Q.  6<  **  ^*^'^^  ^  ^^  '^  ^^^  ^^^^^  ^"^^  ^y  verdia."  And  they  ftiew* 
2!  Rcii.  95.  ^*^  ^^^  wife  was  convicted  upon  fuch  a  proclamatibn,  ahd  dc* 
Bridg.  122.       mand  judgn^ent,  if  the  informer  ought  to  maintain  this  aftioru 

I.  Hawk.  p.C;    ^ir.  Attorney  General  thereupon  deinurred. 
*s*  *?•  ,  .    •  *  ^  -      ■ 

I.  Bac.Ab.294.  The  fole  point  was,  Whether  a  ferne  coveft^  being  coiuri&ed  by 
the  indiftmcnt  at  the  king's  fuit,  be  liable  to  the  fuit  pf  an  informer 
upon  the  ftatule  of  23.  Eiiz,  c*  i.  f/ 11.  after  the  year  that  flic  was 
convided  ?  '.  .' 

In  the  decifion  of  which  queftion,  there  are  three  ftatutcs  to  be 
taken  notice  of  and  confidercd : 

Fir  T,  Tbe  23  E/iz.  c.  1.  f  11.  whereby  it  is  cnaflcd,  "  Thftt 
••  every  one  who  is  abfent  for  a  month  Ihall  forfeit  twenty  pounds 
*'  for  the  month,  being  iftde  kgitimi  conviflks^  to  6c  deniiandcd  in 
**  any  court  of  record  within  a  year  after." 

Secondly,  The  o/).  EHz,  c.  6.  which  provides  further,  "  That  if 
**  a  man  be  ortce  indiftcd  for  recufancy,  this  iiidiftment  fliall  be  good 
••  for  the  forfeiture^  and  that  the  offender  fliall  forfeit  by  the  month 
••  until  fuch  time  u  he  conform  himfclf,  &c.'* 

Thxruly, 


\ 
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Thirdly,  Upon  the  35.  Etiz.  c.  i.  f.  16.  which  ordains,  **  That  The  King  and 
•*  the  forfeitures  may  be  recovered  by  the  queen  by  debt,  &c. ;"     ^^^ah^ 
whereas  before  there  was  not  any  rcmed/  for  the  queen  to  recovet      w»b8. 
the  entire  but  by  indiftmcnt.     This  ftatutc  of  35.  EUz,  c.  i,  f.  10. 
doth  not  repeal  the  former  afts,  being  in  the  affirmative :  in  V^^^^q^^q^^\  ** 
whereof  was  cited -Dy^,  19.  A  leflce  for  years  ought  totakchedgebote  j^^'^,^'*'^^!^^* 
by  affignment,  yet  he  may  take  it  without  affignment ;  for  the  af-  Poft.  519.  * 
firmativc  doth  not  take  awajr  the  power  which  the  law  gives  him  ;  Hob.  173, 
fo  upon  the  ftatute  Gregory^ s  Cafe^  6.CV?.  19.  &  20.     And  upon  thefe  5-  ^^'  »S»  «- 
ftatutcs  of  recufancy  the  remedies  are  cumulative^  and  not  privative  i 
as  by  the  ftatute  of  ffyimin/ler  the  Second,  c.  20.  of  elegit^  the  king 
may  take  his  execution  after  the  ftatute ;  he  may  fue  bj  exchequer- 
procefs  if  he  pleafe,  forhc  is  within  the  ftatute,  for  his  benefit^  but 
not  for  his  difadvantage.     Fide  6.  Co,  45.  and  11.  Co.  66.     And 
whereas,  it  hath  been  objeficd,  tliat  the  king  by  this  fuit  by  the  in- 
former will  bealofer,  bccaufe  now  he  is  to  have  but  .the  third 
part,  whereas  before  he  was  to  have  all,  after  the  hufband's  death  ; 
It  was  thereto  anfwered;  that  the  law  rcfpeSs  a  prefent  benefit  more 
than  a  future  poffibility.  5.  Co,  25.    And  to  prove  the  king's  pre- 
rogative in  fuch  cafei,  were  cited  18-  Edw.  3.  *•  &cire  Facias^'*  lO.  ix.  Co.  66.  •• 
if  the  king  brine  an  aAion,  and  the  party  die,  his  writ  ihall  not         ' 
abate ;  and  30.  Hen*  h.pk  2.     12.  Hen.  7.  ^/.  12.     i  !•  Hen.  'f.  pi.  i. 
and  7.  Edw.  6.  Bro.  New  CaJeSf  pi.  439.  if  an  information  be  exhi-  Savtl,  64. 
bited  in  the  exchequer  by  a  common  perfon  for  the  king,  and  the  4- Com.  Djj. 
defendant  plead  in  bar,   and   traverfe  the  information ;  the  king  ^  ^* 
may  traverfe  the  matter  of  the  bar,  if  he  pleafe,  and  is  not  bound 
to  maintain  the  matter  contained  in  the  absque  hoc,  &c* 

But  on  the  contrary  fide  it  was  fliewn  by  George  Croke, 
that  by  the  35.  Eliz.  c.  I.  f.  10.  there  is  not  any  new  penalty  given, 
but  a  remedy  only  for  the  ancient,  et  nemo  debet  bis  puniri  pro  uno 
delicto ;  and  if  the  hufband  fhould  be  new  charged,  and  the  king 
after  the  death  of  the  hufband  fhould  feize  the  goods  and  lands, 
ihe  had  not  any  remedy,  for  fhe  cannot  have  an  audita  querela 
againft  the  king.  And  in  Green  v.  Edwards  (a),  where  an  infor- 
mation was  brought  for  the  cutting  down  ot  two  thoufand  trees, 
the  defendant  pleaded,  that  at  another  time  one  J.  S.  had  brought 
an  information  for  the  fame  matter ;  and  it  was  demurred  there- 
upon, and  adjudged  againft  the  king :  the  reafon  there  given  was, 
becaufe  an  audita  querela  lies  not  againft  the  king.  And  he  agreed 
to  all  the  cafes  before  cited  touching  the  king's  prerogative  ;  but 
it  doth  not  extend  to  charge  a  man  twice  for  one  offence,  for  that 
would  be  injuftice :  and  he  faid,  that  when  the  party  is  convifted 
at  the  king's  fuit,  it  is  fo  appropriated  to  the  king  as  no  other  may 
meddle  therewith ;  andtotbatpurpofe  he  vouched  Fo/ler*s  Cafe{b)^ 
and  Harrises  Cafe  (r),  where  an  information  was  exhibited  upon 
the  ftatute  o($.Rdw.  6.  c.  7.  for  buying  of  wools  :  and  afterwards 
another  informed  againft  th^  fame  party,  to  have  the  fpeedier  exe-< 
cution  for  the  king;  and  adjudged  that  he  could  not.  In  the 
4*  Jac.  I.. one  Ormjdich  informed  againft  a  papift  after  conviALon ; 
and  adjudged  that  it  lay  not. — But  note,  that  was  not  in  cafe  of 
Zjfeme  covert.  In  Trinity  Term^  14-  Jac.  i.  in  C.  B.  Roll  2582, 
7%ree/e*s  Cafe^  and  Trinity  Term,  14.  Jac.  1 .  Roll  2390.  in  C.  B.  accord. 

{a)  Cro.  EUx.  326.  (^)  11.  Co.  65.  {*)  Cro.  Eliz.  261. 

CRo.  JAC.  I  i  An^^ 
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Kffmttvjtrt  And  wli^reHs  it  hath  been  objcftcd,  that  Ihe  being  \feme  covert 
^\&^^cq(  ^^  ^°^  ^^  ^^  charged  ;  he  thereto  anfwered»  that  the  hufl)and  is 
recufancy/^  not  charged  btit  in  refpecS  of  his  wife  ;  and  therefore  the  perfon 
'  of  the  wife  being  difcharged,  Ihall  difcharge  the  hufband  alfo. 
3.°Pccre  Will.  ^"*^  Chantock  v.  (Voorjlcy  [a)  was  cited,  where  hufband  and  wife 
160.  276.  fcifed  of  land  in  right  of  his  wife  (whereof  the  hulband  was  en- 
Saik.  384.  titled  to  be  tenant  by  the  courtefy),  levied  a  fine  thereof,  the  wifc. 
Sua.u2i.       being  within    age;    and,  upon  error  brought,  adjudged  that  it 

Ihould  be  reverfcd  for  both,  and  tliat  the  hufband  fhouldre-have  it, 

fo  that  the  fine  was  utterly  avoided. 
Lan'is  of  »/c«*  Alfo,  in  cafe  where  the  wife  is  convifted  of  recufancy,  it  is  ufual 
rtcuflnc'*^'***'*^^  feize  the  lands  and  Icafes  which  her  hufband  hath  in  her  right 
rccu  ancy.  y^^  exchcquer-proccfs ;  and  therefore  lately  in  the  exchequer,  the 
9.  Co.  72.  .yvjfe  of  one  Wood  being  convicted,  there  was  feizure  maae  of  the 
1.1- 1*0.      iji^js  and  tenements,  and  alfo  of  her  Icafes,  &c* 

MoNtAGUE,  Chief  Ju/fice^  agreed,  that  if  (hehad  been  a^m^ 

fole  It  had  been  a  good  bar.     But  in  this  cafe  he  inclined  agaiuft 

the  defendant.     Et  adjourmtur  (b). 

(a)  Cro,  ZYiz.  129.  (B)  Ttit  Poft.  529. 

®^"  '5.  Sir  Francis  Fortefcue  agatuft  Markham. 

FafierTerffi^  12,  Jac,  i.  Roll  ^^j, 
Appearance  T^  RROR  of  a  judgment  given  in  an  ajfitrppfii.  The  error  afligncd 
Indim  o  T''  ^^'^'^'  T^^^^  ^^^*  ^'^^  "^^'^  plaintiff,  at  the  t  me  of  the  faid  Mark- 
^mdd:mT.  ^  ^^^  l^finging  his  action  againft  him,  was,  and  yet  is  a  knight  of  the 
>^mc,  115.  Bath\  in  which  cafe  the  then  plaintiff  ought  to  have  brought  his 
J  j^QjiHg^^  bill  againft  him  bv  the  name  of  Francis  Fortescue,  knkkt  of 
i.Ko\\.ikb,tb^jhe  Bath^  and  not  by  the  name  of  knight  and  baronet:  but  foral- 
872.  much  as  he  hath  appeared  to  that  name,  a!id  pleaded  thereto,  he 

Cro.  Car.  1C4.  \i2L\h  concluded  himfeif ;  and  fo  the  judgment  was  afGrmed  by 
I'^Tcr  RCP2AO  ^^^^^  Jufilces  at  Serjeants- Inn  h\  Fleet -Jlreet* 

Caw  16.  Mingay  againft  Hammond. 

A  barriftcruho  A  NNUlTY,^rtf  ccnftllo  ImpendendOyhvought  hy Mingay^  a  bencher 
accepts  a  r«.     t\  ^(  ^|jg  j^^^y,   ^fgrnple^   againft    Hamfnondy    and  demands  fix 

u\^  but  not  to  The  defendant  pleaded  in  bar,  that  he  had  divers  injuries  offered 
f!f"ia*hcuufc^'"^- ^^-  fo^^^^^'c^^  1^^  Intended  to  exhibit  a  bill  in  the  ftar- 
©"hirclienl  "*  chamber ;  and  that  a  bill  was  drawn  accordingly,  which  he  brought 
'ES'  I  fi  ^°  Mingay',  and  entreated  him  to  put  his  hand  to  it,  and  he  rcfafed ; 
X.titi!!^.'^,%t^^^^'^^^^^  heccafcd  his  annuity,  fuppofing  that  by  tliis  denial  the 
i6.iPiw.3.pl.22.  annuity  was  determined. 
2i.^^ty.3.  pi.7.     y         j^jg    .  j^  ^^^  plalntifF  demurs. 

41.f1/tu.3.pi.6.  The  whole  Court  was  ofopinion,  without  argument,  tliatit 
\^^'t\^^^'  was  an  ill  plea,  becaufe  a  counfellor  (who  hath  fuch  a  fee)  is  not 
3°BLCom.' 164':  bound  to  put  his  hand  to  every  bill,  but  only  to  give  counfel ;  and 

day  was  given  to  fhew  caufe  why  judgment  mould  not  be  given  for 

the  plaintiiF. 

Lord 
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Lord  Chandoii'  Cafe.  casb  17. 

'T^WO  men  riding  over  the  riVer  Tr^nt  were  drowned  by  thcT>codind. 
*    violence  of  the  water :  and  it  was  moved,  for  the  king,  that  *-'^oli.Rcp.t3. 
their  horfes  Ihould  be  deodands  ;  but  denied  per  totam  Quriam,         j*^"***^  ^  ^* 

Poph.  136.    5.  Com.  Dig.  661.     Salk.  %zo,     6.  Mod.  1S7.      Sera.  6r. 

Hurford  agatnjl  Pile.  Cask  is. 

Michaelmas  Term^  13.  Jac,  l.    Roll  ^^^, 

A  SSUMPSIT.  Whereas 5^. 5.  being  in  execution  for  forty  pounds,  A  defendant 
•^^    the  defendant  faid,  "  Deliver  J.  S    out  of  execution,   and  «»""«'  P^^^  ^o 
**  what  it  coft  you  I  will  repay;'*  wherefore  7.  5.  was  ^if^hargcd*^^^*^^'!^^;* 
by  the  plaintiff.     The  defendant  for  plea  laith,  that  after  the  a/-  ^rJmJfg^ 
fumpjity  and  before  the  plaintiff  had  done  any  thing  in  that  buili-  Foil.  6ao. 
nefs,  he  forbade  him  to  meddle  therein,   and  that  he  would  not  ,.Roll.Ab.  31, 
Hand  to  his  promife.     The  plaintiff  demurred;  and  it  was  ad- Cro.  Car.  384. 
judcred  for  the  plaintiff.  '-  ^•«**  »77- 

^      ^  ^  a.  Sid.  78. 

Houghton,  JuJIice^  faid,  that  a  man  may  difcharge  an  ajfumpfii  3.LCV.237.244. 
made  to  himfelf,  but  he  cannot  difcharge  an  ajfumpfit  madr  by  him-  i.  Mod.  i6a. 
fclf:  but,  at  another  day,   the  defendant's  counfel  moved,  that  J^**  J!°^**^'' 
was  a  good  plea,  and  that  as  long  as  nothing  was  done,  it  was  but  ^*  ^^^  ^^' 
an  executory  promife.  '  ,^,. 

DoDERiDGE.     If  I  promife  to  J.  S.  that  if  he  build  an  houfc4-^**^'  ^^ -^^ 
upon  my  land  before  il^/Vi&tf^/wwi,  I  will  pay  him  a  hundred  pounds, 
and  I  cotmtermand  it  before  he  hath  done  any  thing  concerning 
the  houfe,  it  is  a  good  countermand. 

Houghton  }  contra  ;  but  he  faid,  that  may  be  confidcrcd  in  da- 
mages.    £t  adJQurnatur, 

Afterwards,  in  Trinity  7>rm,  judgment  was  given  for  the  plaintiff. 

The  Bilhop  of  Carliile's  Cafe,  Cah  19. 

PROHIBITION  was  pra^rcd  upon  the  23.  Hen.  8.  c.  o.  for  that  if  abi(hop,hav- 
^  the  Bifijop  of  Carlifle having  a commendatary  within  his  diocefe,  »"8  *  commcn- 
libelled  for  tithes  in  the  court  of  the  archbiftiop  of  Tork,  and,  hang-  h^^Sl^^^, 
injr  that  fuit,  died,  and  the  executors  of  the  bifliop  revived  that  ^r  tithes  in  tho 

fuit.  court  c»f  the 

DoDBRiDOE,  Juflice.    The  queftion  is.  If  a  fuit,  bein^  lawfully  ^f  Ji^ll'^'^e 
commenced  in  the  archbifliop  s  court,  fliall  afterwards  be  prohi- fuit,  his  exccu. 
bited  as  illegal  ?  and  in  this  cafe,  althgugh  the  caufe  ceafe,  yet  the  tors  may  revive 
fuit  (hall  continue  ;  for,  by  the  civil  law,  the  death  of  the  plaintiff  *j^* 
or  defendant  is  not  any  abatement  of  the  libel,  but  they  have  a  r#-     '^^*  ^*^* 
viver^  as  we  (a  refummons  in  "ravishment  of  ward;"  and*-^-  »-Roll. 
where  a  court  is  once  lawfully  poffeffed  of  a  caufe,  and  have  jurif-  ^^^^' 
diftion,  it  would  be  hard  to  grant  a  prohibition  :  alfo  pofito^  that  J]  Uv/^. 
they  in  the  archbifliop's  court  have  examined  their  witneffes,  fo  as  2.  Kcb.  yet. 
thceaufc  is  caufa  conclufa^  and  they  would  not  hear  any  more  exa-  778. 
minations,  but  arc  ready  to  give  Icntcnce,  the  intent  of  tlie  ftatute  ^^  ^"f*  ?7' 
is  not  thatfuch  a  caufe  ihould  be  remanded,  whereby  the  plaintiff  ^5  °"*   **' 
fhould  lofc  the  cofts  of  hi$  fuit.— And  the  prohibition  was  denied  3.  Term  Rep.  3. 
per  totam  Curiam^ 

I  i  z  Trinitf 
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1 6.  Jac.  I.    In  the  King's  Bench. 
Sir  Edward  Montague,  Knt.  Chief  Jujlice* 

iS/V  John  Croke,  Knt.  ^ 

Sir  John  Doderidge,  Knt.  >  Jufiices. 

Sir  Robert  Houghton,  Knt.         J 

5/>  Henry  Yelver ton,   Knt.  Attorney  GeneraL 

Sir  Thdmas  Coventry,  Knt.  Solicitor  GeneraL 

c^**  ^*  Mr  John  Carew's  Cafe 

A  tirtitrarlan  A  WRIT  of  certiorari  wdiS  prayed  to  remove  indiftments  taken 
•n  iodiftmcnt  /-\  in  Pf^ales  of  riots ;  and  it  was  granted,  there  being  divers 
tot  riot,  and  •  X    X.  precedents  to  that  purpofe,  as  the  clerk  of  the  crown  in-r 

ft.  fa.  on  z        r  t  J  ^  r      I         » 

judgment  in      formed  the  court. 

debt,  go  into         DoD^RiDGE,  Jujl'ice^  faid,  that  if  debt  be  brought  againftone  in 

^'*'*'*  London^  and  the  defendant  afterwards  removes  and  inhabits  in  JVales^ 

i.Rol». Ab.  30S«  a  capiat  ad fatnfaciendum  may  be  awarded  againft  him  into  IVaUs^ 

ri'^MiS!  6  ^^li.  ^^  ^^^^  ^^y  county  palatine,  and  that  the  Regifter  makes  mention 

i.Vcni'93.x46.  ^^  *  certiorari  to  remove  a  record  taken  at  Calais,  . 

SaJk.  146.      2.  Mod.  136.  145.    Vaugh.  40T.  414.     1.  Saund.  193.-    i.  Lev.  x*)U    Ray.  206.     3.  BI« 

Com.  7f>.     Sid  vide  if.  i.  £d\y.  6.  C.  to*      17.  Hen.  8.  c.  16.   and  34.  Hen.  8.  c.  26.     Vaugh.  4x7* 

1.  WiJf.  193.     Cro.  Car.  147.      1.  Mod.  137.  140.        Godb.  214.       a.  RoU.  Rep.  141.      2.  Hawk. 

P.  C.  407.        Cowp*  751.     Doagt.  213.  751.     2.  Term  Rep.  115,     3.  Term  Rep.  658. 

CAfi  1.  Ifon  againft  Grey. 

JtiJ^dimi  •»/.  r\EBT.  The  defendant  pleads  outlawry  in  the  plaintiff.  The 
f<r to  a  plea  or  ^  plaintiff  faith,  "  nul  ticl  record.*'  The  truth  was,  that  at  the 
•uUawry.  ^jj^^  of  thc  plea  he  was  outlawed  ;  but  before  the  day  afligncd  for 
2.RoU.Rep.  38.  bringing  in  of  the  record,  it  was  reverfed. — The  Court  ordered  a 
Vc:"i\  refpcndeas  oujicr. 
Cro.  Car.  566.    5*  Co.  90.     Moor,  73.     Salk.  329.     Ld.  Ray.  xoi4« 

eA«t  3.  Sir  John  Tafburgh  againft  Day. 

Trinity  Term,  15.  Jac.  \.    R9U Suffolk. 

In  an  aftioo  for  A  CTION  ON  THE  CASE.  Wherc^s  he  is,  and  for  thefc  two 
the  (lander  of  "^^  years  laft  paft  was,  a  jufticc  of  peace  in  thc  county  of  Suffolk ;  and 
title,  it  mult  be  whereas  upon  tlic  fcvcnth  oiAIarch^  and  long  before,  he  was  feifed 
*u'ntfff  wls'Tn  ^"  *^  ^^*"^  advowfon  of  Sandcroft,  in  thc  county  oiSuffolky  and 
a^uLtrwiy  for  intended  to  fell  it  towards  the  payment  of  his  debts ;  that  the  dc- 
the  falcof  the  fendant  knowing  thc  prcmifes,  mtcnding  to  flandcrhim  in  his  re- 
cftate,  and  that  ligion,  and  to  caufe  him  to  be  reputed  as  a  papifl,  and  unworthy 
c^ard^m^^e*^  the  government,  and  to  flander  his  title  to  the  advowfon,  and  to 
Ante,*T^^  hinder  his  fale  thereof,  and  to  caufe  him  to  incur  the  pains  in  the 
Cro.  ^r  I  «  ftatutcs  impofed  upon  recufants,  the  aforcfaid  7th  March^  14.  Jac,  i. 
485!  ^  '^*'  having  communication  with  divers  perfons  touching;  his  title  to 
Cro*EUi.  197.  the  advowfon,  and  concerning  his  opinion  in.  religion,  fpakeof 
iJioil,  ^b.244.  theplaintiff  thcfe  fcandalous  words:  "  True  it  is,  that  Sir  John 
^^c  ^D*  "  ^ajburgh  was  the  true  and  undoubted  patron  of  Sandcroft ;  but 
*'  /"^'  '^  **  ^^^  ^^  ***^^  ^^^  ^^^  patronage  and  prefcntation,  by  being 
•*  a  fimonift  and  a recufant ;  both  which  I  will  prove  him  to  be:'* 
by  reafon  of  which  words  he  was  flandered  in  his  good  name,  and 
bmdcrcd  in  thc  falc  of  thc  advowfon. 

The 
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The  defendant  pleaded  not  guilty;  and  it  was  found  for.thcSir J.TAtut  c 
plaintiiFy  and  damages  aifsded  to  one  hundred  pounds.  H""/ 

It  was  moYcd  in  arreft  of  judgment,  that  this  aftion  lies  not  j 
for  he  doth  not  Ihcw  that  he  had  any  prejudice  by  the  flandering 
of  his  title  ;  nor  doth  he  Ihew,  that  there  was  any  communication 
to  fell  it  to  any,  nor  that  any  who  intended  to  buy  it,  was  thereby 
hindered  in  his  buying  ;  and  without  fome  fpecial  caufe  fhewii 
the  a£tion  lies  not :  and  for  the  words  touching  his  pe;*fon,  they 
are  not  aftionable,  for  they  do  not  touch  him  in  his  office  of 
jufticc  of  peace,  nor  is  there  any  damage  to  him  by  tlic  fpcaking 
of  which  the  common  law  takes  any  cognizance. 

The  Court  were  all  of  opinion  that  the  afiion  lay  not,  and 
therefore  it  was  adjudged  for  the  defendant. 


Hodges  againft  Robert  Marks  fen.  and  Robert  Marks  jun. 

Trinity  Term,  1 3,  Jac,  I.  Roll  Somerfit. 


Casi  4. 


A  CTION  ON  THE  CASE.    Whereas  William  Pawly  fe^  a  ihcriff-s  of- 
•^^  mor  and  William  Pawly  junm  were  indebted  to  him  by  ficcr,  in  making 
fevcral  bonds  in  thirty-five  pounds,  and  to  obtain  this  debt  he  *"  ^^^  o« 
procured  a  latitat  out  of  the  king's  bench,  directed  to  the  ^crifF*'^^'^'^''^'' 
oiSomerfet  to  arreft  them ;  and  (hews  the  courfe  of  the  court,  that,  ""  wirrant*'' 
upon  appearance,  bail  ihall  be  put  in :  whereupon  he  declares,  &c.  until  ti^e  party 
and  that  the  fheriff  made  a  warrant  to  Philip  Perry  and  otliers  to  fubmit  fo  the 
arreft  them,  who  by  virtue  thereof  arrcfted  William  Pawly  *"^^' ■"*****• 
junior ;  that  the  defendants  rcfcued  him,  whereby  he  efcaped,  and  """    '^ 
went  to  places  unknown,  fo  that  he  loft  his  fuit,  &c.  ^  j^^jj  ^^^ 

The  defendants  pleaded  not  guilty,  and  a  fpecial  verdift  foqnd  »'7« 
this  matter,  viz,  the  debt  due  to  the  plaintiff;  the  prof(?cming  of  ^'*°*  ?*^-  5?«- 
the  latitat  for  this  caufe ;  the  making  of  the  warrfint  thereupon  to  ,.^com.  Die^' 
the  IherifFs,  &c.  ;  and  further,  they  find  that  the  faid  kViUiam  a^. 
P<aw/ywasalfo  indebted  to  Philip  Pf:RRYy^wV,andthathe  fi^ed  s^  3-  Com.  Dig. 
Jatitat  againft  him,  who  made  alfo  a  warrant  to  the  fame  bailiff  to  *95'  303« 
arreft  him  at  the  fuit  of  the  faid  Philip  VEKKv/enior ;  that  it  was  ^*^*"*'  ^'^* 
direfted  to  them  conjurUlini  et  divifim  ;  that  tl)cy  were  not  known  4?  Bac.  Abr. 
bailiffs  ;  that  upon  8.  Jan.  1 2.  Jac,  i.  in  the  night  about  fix  of  the  396. 
clock,  they  entered  into  the  houfe  of  Robert  Marks  fcnior,  the  door  Cowp.  65, 
being  open,   and  IVilliam  Pawly  being  there  prefcnt,   the  faid 
Philip  Perry  junior  laid  his  bands  on  him,  s^i\d  then  having 
both  the  warrants  in  his  pocket,  faid  unto  hiip,  **  Here  I  do  ar- 
*'  reft  you  by  virtue  of  a  warrant  that  I  have  ;"  but  he  did  not 
ihew  him  tlie  warrant,  nor  had  it  \n  his  hand,  nor  told  him  at 
whofe  fuit  he  arrefted  him  ;  and  that  IVilliam  Pawly  did  not  de- 
mand to  fee  the  warrant,  nor  at  whofe  fuit  he  was  arrefted,  and        ' 
that  the  defendant  rcfcued  him  from  (h^  bailiffs,  and  he  efcaped  : 
ftjifttper  totam  materiam^  tsfc. 

And  it  was  First  refolvcd,  that  this  arreft  without  (hewing  the 
warrant,  and  without  telling  at  whofe  fuit,  until  the  other  de- 
;naq4cd,  was  legi^l  and  well  e  lour   .  and  that  he  need  not  fhew 

1*3  thQ 
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the  warrant,  until  the  other  obeyed,  and  demanded  it.  Fide  Mack- 
'     •         alleys  Cafe  (a),  and  Countefs  of  Rutland's  Cafe  (b). 

A  fheriff  may        Secoxdly,  That  this  arreft  in  the  hoiifc,  the  door  being  opcn» 

aftcVdalr'Io  ^^^  ^^  ^^  ^^  ^^^  ^'"^'^  ^^  "*^'^^'  ^^'^  g°°^  enough  againft  the 
execute  a/. /a.  P*^^y  arretted,  and  the  refcuing  him  was  utterly  unlawful. 

if  the  doors  are  open.     5.  Co.  92.     9.  Co.  65.     Cowp.  5. 

it*a  bairff  has  Thirdj^y,  That  this  arreft  without  having  the  warrant  in  his 
irhiT'^Tet  ^*"^»  *"^  having  both  warrants  about  him,  was  well  enough,  al- 
and Vh«  party  thoiigh  hc  did  not  ihcw  by  which  of  the  warrants  he  arretted  him  ; 
arrefted  be  icf-  for  he  being  uudcr  the  bailiff's  arreft,  is  in  cuftody  there  for  all 
cued,  rithcr  of  caufes  for  which  the  IherifF  had  made  his  warrants  againft  him, 
ti»«  pia.niiffi      iltliough  the  (heriff  or  bailiff  do  not  mention  any  fpecially.     Fide 

may  have  ac-       ^  ^     /--    r    t    \  jr»/i»^/-/7\  ^*^  ^ 

lion  againft  the  ^^''^^^  '  ^^/^  (o\  a:jd  Frofi  s  Cafe  (d). 

r-rojcrt.        2.    Ril).  Ab.  479.     6.  Co.  54.     9.   Co.    69.     Stile,  405.     4.  Bac.  Abr.  453.     Onflow's 

K.P.61.  Cowp.  1. 

An  »a]on  on  FOURTHLY,  It  washeld,  thatfor  this  refcous,  the  plaintiff",  atwhofc 
th*  cafe  Vns  by  Aiit  thc  arrcft  was,  ma*/  maintain  an  aftion  very  well ;  for  he  hath 
m  plaintiff  the  lofs,  and  cannot  have  his  aftion  againft  the  IherifF;  and  there-» 
^llt^^u^  fore  it  is  reafon  he  Ihould  have  his  aftion  againft  thofe  who  did 
4cbi*oT^fTom  ^^^  injury  to  him,  whereby  hc  loft  his  procefs,  and  his  means  to 
arreft  on  mfji$  rccovcr  his  debt ;  as  it  was  lately  here  adjudged  in  the  cafe  oi  May 
ffetjt.  V.  Proby  {e), — Whereupon  it  was  adjudged  tqr  thc  plaintiff.     Fide 

Ante,  419.  ^6^  £^^,  ^^  ^/   ^ 

Cro.  Car.  75.   109.  ^4%.    3.  Bulft.  200.    Hob.  180.    4.  Bac.  Abr.  399.    See  6.  Ceo.  i.  c  21. 

v«)  9.  Co.  68.     (*)  6.  Co.  54.     (f)  5.  Co.  %%,    {d)  5.  C9.  69.     (0  Ante,  419. 

«A»i  5-  Mills.  ^(2/>/r  Aftel. 

On  a  covenant  U  RROR  of  a  judgment  in  Northampton^  in  a  writ  of  cove- 
ns find  mf4t  nant. 

^xiA  f^thr  «#.  -Y\\z  error  alTigned  was.  That  the  declaration  there  was  ill,  be- 
blfeacnliiiencd  ^^^'^^  ^c  dcclarcs  of  a  Covenant,  whereby  thc  defendant  covenanted 
generally  in  The  to  find  the  plaintiff  wi til  mcat,  drink,  apparel,  and  other  neccfla- 
wordi  of  thc  rics,  and  doth  not  Ihew  in  particular  what  other  things  were  nc- 
covcnant,'<oM#r  ceflary  ;  and  the  breach  was  affigned  as  general  as  the  covenant, 
Xi^iCo^xftzx^  v/z.,  that  he  did  not  find  him  with  meat,  drink,  apparel  and  otlicr 
iyjn^**iht.S^^U  nccefFaries  ;  and  doth  not  fhew  in  particular  what  other  things 
bad.  were  neceflary,  fo  as  the  Court  mi^ht  adjudge  whether  it  were  nc- 

Ante,  171.        ceflary  or  not. 

1.  Lev.  ,J4.  And  for  that  c:|ufe  all  the  Court  held,  that  thc  declaration 

Si  ».^.  344.  ^jjj  jjj.  j,^j  jj^^  judgment  there  being  given  by  nihil  dlc'u^  and  eu- 
-i.^Lev.'J-o.     *^^^  damages  aflcffed,  thc  judgment  wa>  reverfcd. 

Saik.  150.  Sti  viJt  CartK  1 10, 1 1 1  and  Ld.  Raynrt.  478.  cMha.  2.Saund.  41 1 .  Stra.  aa7.  3.WUr.  530. 
DougJ.    114.      Cowp.  665.  717. 

Caie  6.  John  Witton  agaiiif  Bye. 

A  reieafe  of  all  T^EBT  as  adminiftrator  of  fFitton;  and  demands  twenty-five 
anions  a  id  de-  -"^  pound=J,  for  that  George  fFittoH  was  polfelfcd  of  a  Icafe  for 
iTiands  made  by  years,  and  2'.  Jac.  J.  alligned  that  leafcto  the  defendant,  rendering 
V(^^^lf'\\  *  annually  durinV  thc  terui  fifty  pounds  at  the  /Inrjuncktion  and  6'/. 
ciiiChafge  thc  MUhaehy  and  for  twenty-five  pounds  due  at  Michaelmas  15.  Jac.  i. 
fubictjuent  ar.  the  aftion  was  brought.  The  defendant  pleaded,  that  George 
rear  of  rcnf;-  ffuton  c.  Jac,  I,  rcleafcd  to  him  all  aftions,  debts,  duties  and  de- 
but if  a  iciToc  niahds  before  thc  date  of  that  reieafe i  whereupon  the  plaintiff  de- 
''T:K... --red.  ■  •  -  ' 

-eleaft  to  the  aflignee,  thc  growing  payments  are  difchargcd. — Ante»  170.  300.     2.  Roll.  Ab.  404. 
Co.  Lift:  191.     io«  C.^  4S.    Cro.   Eliz.   ec6.     1.  Sid.  141.     Velv.  214.     i.  Lev.  2^.  25. 

.  JO.  t»,  210.  240.     3.  Lev.  150.  €74.  295.  *' 

_  •        ■•         \\ 
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It  was  now  moved,  that  this  duty  having  accrued  after  the  re-   !•  Wittcs 

Icafe,  and  being  a  future  duty,  was  not  difdiarged  by  this  rcleafe  ;       ""b^* 

no  more  than  if  the  leflbr  fhould  rcleafe  to  his  Icflee  for  yelifs  all 

aftions  ancl  demnnds,  that  is  no  bar  to  the  rent  which  accrues  Saik.  575. 57!. 

rinnually,  by  reafon  of  the  profits  received,  becajiife  every  year  i$  1.  Mod.  95. 

^uaji  a  new.dutv.  **"•  405' 

"*     ■  •  2.  W.lf.  576. 

Houghton  was  clearly  of  that  opinion  ;  for  the  rent  goes  with  Cowp.  S03. 
the  reverfion  ;  and  this  rent  being  annexed  to  the  revcruon,  and 
attending  it,  is  due  annually  by  reafon  of  the  perception  of  the 
profits  ;  and  therefore  differs  from  the  cafe  in  Littieion  (^),  of  a  rc- 
leafe of  all  demands,  which  is  a  good  bar  of  a  rcnt-fcrvice,  or 
rent- charge. 

But  in  this  principal  cafe  Houghton  and  all  the  Court 
agreed,  that  forafmuch  as  the  leflee  had  affigned  over  all  his  tcrm^ 
rclcrving  this  rent,  it  is  not  attendant  on  the  reverfion,  but  is  only 
due  by  cbntraft  ;  and  this  releafc  of  alt  demands  difchargeth  this 
contrs^ft,  and  all  demands  concerning  it.  Wherefore  the  releafe 
was  a  good  bar  for  the  rent  incurred  after.  Fide  20.  AJf.pL  5. 
8.  Co.  1 54.  a.  AlthanCs  Cafc^  5.  Co.  701.  a.  Hoss  Cafe^  Dyer^  217. 
and  in  Harcroft  v.  Field  [h]^  a  releafe  of  all  demands  is  held  to  bo 
no  bar  in  an  a6lion  of  covenant  afterwards  broken. 


/ 


(«)  C«.  Lit.  191.  fe^.  510.        (3)  Ante,  170, 

Whilfter  agahift  Paflow, 


Casb  7. 


T>  EPLEVIN.    Upon  a  fpecial  verdift  the  cafe  was,  //^////^^Byanexccpttoa 
•*^  Hyde  being  felfed  in  fee  of  the  manor  of  Blvedon^  whereof  the  »■  a  leafe  of  aa 
place  in  qucftion  (being  twtnty  acres  of  coppice- woods)  is  parcel,  |^  '*^»  "■*'''• 
and  where  divers  timber-trees  and  others  were  ^flr^/w  growmg  « ^^/^^^ * 
within  the  manor,  made  a  Icafe  of  the  fcite  and  demefne  of  the  «  Mifrvotty'* 
manor,    •<  cxceptis  et  femfcr  refervat,  omnibus  bofcisy  fubbofcis^  co^-  the  foil  itfcif  i% 
"  pices  and   hedge-rows,   whjch  then  were,  or  any  time  after  •'^^^P'*** »  **"' 
*^  during  the  term  Ihould  b^,  in  or  upon  the  premifes,  or  any  par-  JJ!^J^v^^}f 
*•  eel  thereof,  with  fr?e  ingrcfs  to  fell,  take,  and  carry  away  the  ♦*  i;^^^  i^^- 
'^  fame  at  his  will  and  plcafure,  fo  as  he  leave  fuincient  fire-bote,  no  foil  u  ex- 
**  hcdge-bote,  plougl^-pote,  &c.  to  be  taken  and  fpent  upon  the  cf pted  but  thai 
^'  premifes,  to  Ihomas  Martyn  and  his  wife  during  their  lives,  with  ''^^^^^'''^^  ^^^^ 
"  liberty  to  take  tliQ  faid  botes,  &c.**     And  the  queftion  was,  p^'^^^. 
Whether  the  foil  of  this  twenty  acres  was  let  to  the  Icflcc,  or  ex-  ^o.  Lit.  4.  b, 
ccpted  to  the  loflbr  ?  the  iffuc  being,  Whether  it  were  the  freehold  j.  roU.  Ab. ' 
of  P^i9tt;whohad  purchafed  the  inheritance  of  tlie  manor  ? — And  4'5» 
after  the  firft  argument  at  the  bar,  without  s^ny 'difficulty,  it  was  ^yj^»  '9« 
Apj|mpEn,  that  the  foil  itfcjf  was  excepted,  find  that  it  pafled  not  Q^^ij"'  '^^ 
witiitne  fee.  And  this  difference  was  taken  betwixt  the  exception  CcL.r.  47. . 
of  wood  and  underwood,  and  the  exception  of  all  timber-trees  :  show   _.ii 
for  in  the  firft,  the  foil  itfclf   of   the  wood   and  underwood,  4*  Mod.  i^ 
and  what  is  known  by  th^t  name«  is  excepted  ;  but  in  the  lad 
cafe,  no  foil   is  excepted,  but  only  fo  much  as  is  fufficient  for 
the  vegetation  and  growing  of  the  trees  excepted.  3.  Hen.  6.  pL  45.. 
46.  Edw.  3.^/.  22-     Dyer^  19.  t^  79.     5.  Co^  II,  Iv^i  and  SMrns 
Qiff^  at\d  II.  C^.  49. b.  Ly ford's  Cafe, 
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^A"  '•  Lee  againft  Fydge. 

A  declaration  T^EBT    upon    ^n  obligation  of    fixty    pounds  conditioned, 

In  debt  on  »  LJ  Whercas  jQhn  Fydge  was  become  apprentice  to  the  plaintifF, 

^•^"ed  r"m*akc  ^^^^  ^^  ^^^  ^^^^  during  his  appreiiticcfliip  embezzled  or  con- 

fat^faafon  fumed  any  of  his  maftcr's  goods,    that  if  the  defendant  withia 

within  three  three  months  after  proof  thereof  made,  by  the  confcffion  of  the 

months  after  fajd  John  Fydge^  or  otherwifc,  and  notice  thereof  given,  fhould 

/remade of  make  fufficicnt  rccompence  for  all  fuch  things  lb-  ^mbcjilcd,  that 

xw  byTn?p\  tlien,  &c. 

notice  ihsreof  The  defendant  pleaded,  quid  nulla  frcbatlo  faSla  fv'it  by  thft 
given,  muft  aU  confeflion  of  the  apprentice,  or  otherwifc,  that  he  confumed  or 
ledge  how        cmbczzIcd  any  of  his  mafter's  goods,  &c.' 

much  he  em- 

nunne**'in  ^'^         ^^^  plaintiff  replied,  that  fuch  a  day  and  year  frohatlo  faeia  fult 

m-bich  the  proof  ^^^^  ^^^  ^^^^  JohnFydge  had  embezzled  four  pounds  of  his  mafter's  ; 

was  made,  aod  and  that  the  fame  day  the  plaintiff  gave  notice  thereof  to  the  de-» 

when  the  no-   fcndant,  aqd  that  he  had  not  fatisned  :  and  hereupon  the  defen- 

ticcwasgWcn.   dant  demurred, 

>ntc,  381.  , 

Wob.  117.  First,  Becaufe  it  is  not  alledgcd  infa^o  that  he  embezzled  fo 

Cio.  EJiz.  713.  much  ;  and  without  allcdging  it,  there  is  not  a  fufficient  breach 
DouTr  i^*  •  alTigned  ;  forthe  condition  is,  that  if  he  embezzle,  and  it  be  fuffi- 
^oug .  214.  ^.jgpjiy  proved  ;  fo  it  is  not  fufficient  to  fay  that  proof  was  made, 
I.  Term  Rep.  but  he  ought  to  alledge  precifely  in  faSlo  that  there  was  fuch  an 
^87.  29Z.  embe;izling;  for  proof  is  not  ixiateniil»  unlefs  fuch  a  thing  were 
done. 

Secondly,  It  is  not  alledged  how  the  proof  was  made,  which 
ought  to  be  of  neceflity  in  this  aftion  ;    for  the  defendant  hath 
.  .*^  three  mondis  after  proof,  and  notice  to  moke  f^tisfa^tion. 

The  whole  Coup-T  was  of  fhiit  opinion,  and  rule  was  given, 
that  judgment  fhould  be  entered  accordingly  for  the  defendant. 

Leare  to  dif-         But  afterwards  THE  Court  gave  day  until  the  next  Term,  and  li- 
continue  given  ^^pce  to  the  plaintiff  to  difcontinue  his  fuit,  otherwife  he  ihould 
^^\^^^  be  utterly  barred  of  his  bond.  Vidi  10.  Edw.  4.  pi.  11.  15,  Edw.4. 
Aim,  35.  2%upl*  2S'    7-  ^^*    ^'  ^^'  ^45- 
Bemffi     17Z.    169.    Burr.  192s.    Ld.  Ray.  856.     2.  BL  Rep.  Hi 5.     Cowp.  72. 

Case  9.     Barbara  Wood  a^ainfi  Sir  John  Shurley  and  his  Wife,  late 

Wife  to  Sir  Henry  Bqwyer. 
A  hu|band  eo-  TERROR  of  a  judgment  in  the  common  picas,  in  dqwer,  of  the 
T"d"f  f^d  dower  pf  Sir  Henry  Bowyer ;  where  the  tenant  pleaded,  that 

thTufe^orhiro-  ^'^  Henry  Bowyer  was  feifcd  in  fee  of  the  manor  of  IV,  and  in- 
U\i  in  tail,  re-  fcoffed  J*  5.  ;^nd  J.  D.  tp  the  ufe  of  himfclf  and  his  wife  for  their 
mainder  to  his  lives,  Without  in^peachn^ent  of  wafte  ;  the  remainder  over,  which 
vf'xitioT  liff,  ^as  for  jointure  to  his  wife ;  and  that  afterwards  he  died,  and  tlic 
"rTnTcrTn  uit  ^^^^  entered,  claiming  it  for  her  jointure  :  et  hoc,  bfc. 

reversion  to  his  rifjit  heirs  \  and  afterwards  maHrs  a  feoflTment  to  truiiees  to  the  uib  of  himfelf  and  his 
wife  for  their  litres,  without  impeachment  of  wade,  by  way  of  joinfure.  Thp  wife  (hall  not  tJOt  to  Uke 
(he  lafl  fettiemcnt ;  but  by  t)€r  entry,  after  the  death  of  her  hoih^nd  without  ifTue,  (hall  be  rtmitud^  fojr 
Wn  benefit  oT  hip  in  remainder,  to  her  firft  clUte  for  )ife.-^T«K  intu\l  claimed  in  the  firft  cftaie  bang 
a;.cc'|ed  ui  ihc  repfcatior,  mult  b«  Vtix-vfidin  the  rejoinder. 
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The  plaintifF  replied,  that  the  faid  Sir  Henry  Bowyer,  before  this        Woo© 
fcofFment  by  indenture,  the  2.  May,  4.  Jac.  1.  covenanted  to  ftand     g/*/^]'^^^ 
fcilcd  of  that  manor  to  theufe  of  himfeif  in  tail,  and  for  dcfaultof  g^^^^^^^  .,^^1 
fuch  iflue,  to  the  ufc  of  the  faid  wife  for  her  life,  and  after  to  the    hii  Wifi- 
\jfc  of  Sir  Thomas  Henley  in  tail,  and  after  to  his  right  heirs  ;  and 
that  he  afterwards,  upon  the  22.  May  4.  Jac,  i.  made  the  feoff-  ^^^'^^^^^ 
mcnt  mentioned  in  the  bar,  and  died  without  iffuc ;  and  after-  ,.Roii.Ab.4ii. 
wards  Ihe  entered,  claiming  that  eftate  by  the  indenture,  and  was  co.  uu^6. 
remitted,  &c.  '^Co^^J' 

The  tenant  rejoined,  thatthe  faid/m^,  afterthe  death  of  herhuf-  |;  Uon.'gi. 
band,  entered,  claiming  her  eftate  for  life  without  impeachment  of  Hutton,  51. 
waftc  by  the  faid  feoffment,  and  demanded  judgment,  ifagainft  her  ^- /^"^-  3<- 
plaim  Ihe  may  be  remitted  ;  et  hoc,  &c.     Whereupon  it  was  de-  ^y^^^,^^' 
murred  ;  and  adjudged  for  the  demandant.  ».RoU.Rcp  36. 

And  error  being  brought,  and  the  error  affigncd  in  point  of  s- Com.  Dig. 
Jaw,  wherein  two  queftions  were  moved,  *!  g*,^  ^^^  ^^^ 

First,  K  z  feme  covert  hath  an  eftate  limited  to  her  by  her 
huft)and  for  life,  remainder  to  a  ftranger  in  tail,  and  afterward  the 
huft)and  -alter  this  eftate,  and  limit  to  the  wife  another  eftate. 
Whether  the  wife  hath  eleftion  of  which  eftates  fhe  will  have,  and 
waive  the  remitter,  and  prejudice  him  in  remainder  ?  or,  If,  for  the 
benefit  of  him  in  ren;iainder,  ftie  fhall  be  remitted  volens  nolens,  not- 
withftanding  her  claim  to  take  by  the  fccond  eftate  limited,  &c.  > 

Secondly,  Whether  the  rejoinder  be  good  without  traverfing 
tlie  entail  claimed  in  ihe  firft  eftate,  alledged  in  the  replication  ? 
or.  If  the  demandant  ought  to  have  taken  traverffe,  becaule  that  the 
tenant  in  the  bar  pleads  an  entry,  claiming  that  eftate  by  the 
feoffment  i 

And  for  both  points  it  was  adjudged  for  the  demandant  in  the 
common  pleas,  that  Ihe  was  remitted  for  the  benefit  of  him  in  re- 
mainder, and  that  the  tenant  ought  to  have  taken  a  traverfe  to  tlie 
matter  alledged  in  the  replication  ;  and  that  for  want  thereof  the 
rejoinder  was  ill  in  fubftance,  and  not  in  form  only,  and  that  ad- 
vantage ought  to  be  taken  thereof,  although  it  were  not  fliewn  for 
caufe, 

This  cafe,  being  oftentimes  argued  at  the  bar,  was  now  this  Term 
argued  at  the  bench;  and  Croke,  Doderidge,  and  Houghton, 
held,  that  (he  is  remitted  inftantly  by  her  entry,  and  the  remainder 
vefted  in  him  in  the  remainder,  and  the  claim  cannot  alter  it,  and 
thzt  volens  nolens  ftie  is  in  of  her  firft  eftate,  and  that  it  is  not  any 
jointure,  becaufe  it  is  an  eftate  for  life  limited,  to  begin  after  an 
eftate  tajj  ;  and  although  the  eftate  tail  be  fpent  by  her  huft)and's 
death  without  iflTue,  fo  that  her  eftate  begins  prefently  by  the  death 
ofherhufband,  yet  forafmuch  as  it  could  not  be  faid  to  be  a  join- 
ture at  the  beginning,  whatfoever  happens  afterwards  Ihall  not  make 
it  to  be  a  jointure. 

But  Montague,  Chief  Jujiice,  argued  ftrongly  againft  it,  that 
both  eftates  being  limited  to  her  during  the  coverture,  and  of  that 
eftate  fhe  f^iould  be  in  \  and  therefore  there  is  a  difference  when 
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Wooi»        (he  hath  an  ancient  right  before  the  coverture :  there  if  fhc  take  a 
^^"'^       new  eftate  during  the  coverture,  tlic  law  pcrad venture  will  judge 
SHWR^EYt'snd  ^^^^  "^  '^y  ^^^^ti^r^  efpecially  it  being  for  the  benefit  ofliim  in  the 
hi»  WiFf.     remainder  ;  but  whenfhe  takes  two  Tcvcraleftates  during  the  cover- 
ture, Ihe  is  now  to  have  her  cleaion  which  of  them  ibe  will  have, 
and  her  claim  Ihall  determine  hgr  elcdlion.     ride  41.  E'dw,  ^.pL  1 7 . 
Dyer^  351.     17.  Hen.  4.  fL  I.     I2.  Ben,  7.  pL  20, 

^ob.  7»,  But  for  the  laft  point  they  all  agreed,  that  the  tenant  ought  to 

have  taken  traverfc  to  the  claim  alledgedj  and  tlie  not  taking  tra- 
verfe  made  the  plea  vicious  in  fubftance.  Wherefore  tlic  judgment 
was  affirmed. 


Casi  re^ 


Payn  q^ainft  Porter. 

Ih  the  Exchequer  Chamber • 


All  aftion  win  TERROR  of  a  judgment  in  an  aftion  upon  the  cafe,  for  that  the 
Kc  for  malici-  -CLi  plaintiff  felfcly  and  malicioufly  impofcd  upon  him  crimen  f do- 
fog  a  man7or^'  "''^»  fuppofing  that  hchad  robbed  him ;  and  falfely  and  malicioufly 
fdony,aiihougii  exhibited  againft  him  a  bill  of  indiftmeat,  fuppofing  that  fuch  a 
ilie  grand  jury  dajT  and  year  he  robbed  him  ;  and  exhibited  it  to  the  grand  jury  in 
throw  out  the  the  connVf  oi Nottingham^  and  affirmed  tlic  matter  in  the  bill  to  be 
^"'  true,  ubl  revera  it  was  falfe  ;  and  that  the  jury  found  an  Ignoramus 

Ti\\  Kh^  thereupon,  wHereby  he  was  inforced  to  great  colls  and  charges  for 
Ydv*.  46.  *  *'*'  ^'^^  defence  of  his  good  name  and  fame.  The  defendant  juftifies  ; 
Latch.  79.  and  it  was  found  againft  him,  and  judgment  given  for  the  plaintifF 
Hob.  267.  in  the  kirfg's  bench  without  exception.  *i  he  defendant  brought 
i.Saih.  14. 21.  a  writ  of  error;  and  alfigncd  for  error.  That  this  exhibiting  a  bill 
^MoH.  26 , .    ^f.  indiftment  is  no  caufc  of  a£tion. 

Stra.  651.  ^77.  ^ 

Ooaow'sN.P.  But  ALL  THE  JfSTICFS  of  the  COmmon  plcaS  AND  Baroks  of  thc 
l^HawJf.  p.c.  cxchcq^ucr  agreed,  that  the  action  lies :  for  althougli  the  exhibiting 
347.  of  a  bill  upon  true  and  juft  prcfumptions  be  excufable,  and  no 

Dougl.  215.  adion  lies,  yet  when  it  is  M(^ig^6.t\\7\x\\t  falfely  and  malldQu/l)\ 
».Tcr,Rcp.23i.  without  any  luch  caulc,  had  accuftd  him  of  felony,  and  exhibited 
this  bill  falfely  and  malicioufly,  that  is  a  great  caufeof  flander  and 
grievance,  and  juft  ground  ofaclion  for  the  plaintiff;  and  the  de- 
fendant having  made  his  j^ftification,  and  all  his  caufes  of  juftift- 
cation  found  to  be  falfe,  it  is  good  reafon  that  the  aflipn  ll>ouM 
lie.     Wherefore  the  judgment  was  affirmed. 


Casi  II.  Dcwell  agahift  Sanders, 

Theercaingof  'TpRESPASS.  Upon  demurrer  the  cafe  was,  Tliat  the  plain^tifF 
a  new  pigeon.  1  being  a  freeholder  within  the  manor  of  Jflewortb  (whereof 
freSLde/ofa  '*'  ^^"^^  of  Korthumberland  ^ff2LS  lord,  and  l^d  a  leet)  ereited  a  new 
manor,  is  not  a  dovc-cote  tlK'FCon,  and  ftored  it  with  pigeons,  and  fufTercd  them 
common  nui-  to  fly  out  and  in,  which  was  prefented  in  the  lect  as  a^mmon 
ranee  inquirabte  nuifancc,  and  an  amercement  of  forty  fhiUings  affcfled  aitd  affeercd 
7  b*  ^^l  n**"^  ^^^  ^"^  offence,  and  a  pain  of  ten  pounds  impofcd  that  he  Ihould  Hop 
^y  abroad  to  the  danwge  of  the  king's  fubje^s,  the  Judgf  j  of  afliic  may  ta^|CC  cos'MiJince  of  it.    Ante,  jti. 

u 
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iz  up  before  fuch  a  day ;  and  he  did  not  flop  it  up  according  to  the      ^«^"t 
laid  pain ;  whereupon  it  was  prefcnted  at  the  next  court,  and  the     $  *Ja'.jii* 
pain  impofcd,  and  afFeered  to  twelve  pounds,  and  for  non-payment 
a.  diftrefs  taken  ;  and  he  entered  into  bond  for  the  payment  of  the  i.RoU.  Ab.  jjg. 
faid  twelve  pounds,  and  brought  trefpafs  for  the  taking  of  his  cattle,  *•  Roll.  Ab.4* 
and  dctalnmg  them  until  he  had  entered  bond  for  the  payment  'f  co!^^i  io« 
of  the  faid  twelve  pounds :   and  the  defendant  difclofing  all  this  J^, '  ^*'  **** 
J3iattcr  by  way  of  pka,  the  plaintiflF thereupon  demurred.  Moor.xjS.^ti. 

F.N.  B.  176. 

And  after  divers  arguments  at  the  bar,  it  was  argued  at  the  bench  i.  Hawk.  P.  c, 
iDyMo^TAGVE,  Chief  JuJiice.CKOKEy  Doderidge,  and  Hough-  3^*- 
To^ ^Jujliees  \  and  they  all  agreed,  that  the  plea  was  ill  in  fubftance 
as  well  as  in  form ;  for  they  all  held,  that  the  crefting  a  dove-cote 
by  a  freeholder,  who  is  not  lord  of  the  manor,  nor  owner  of  the 
rcftory,  and  replenifhing  it  with  doves,  is  not  any  nuifance  in- 
\juirable  or  punifhablc  in  a  leet ;  ^.  Hen.  6.  pL  10.  27.  Affl  pL  6. 
9.  Hen.  4.  pi,  4. ;  for  nothing  is  mquirable  there,  and  punifhable,  • 
,  but  that  which  is  a  common  nuiiance  to  all  people:  but  this 
eroding  a  dovc-houfe  cannot  be  a  nuifance  but  to  thofe  only 
whofccorn  they  cat,  and  not  to  all  perfons  ;  and  therefore  it  is  no 
common  nuifance  inquirablc  there.  Alfo,  if  it  were  a  commoa 
nuifance,  neither  tlie  lordof  the  manor,  nor  the  parfon,  could  erefta 
dove-houfe  more  than  any  other  freeholder,  for  none  can  prcfcribc 
to  make  a  common  nuifance;  for  it  cannot  have  a  lawful  begin* 
ning  by  licence,  or  otherwife,  being  an  offence  againft  the  com- 
mon law,  as  it  was  adjudged  in  Fuller  v.  Sander s^  ante^  446f  for  a 
common  nuifance  is  to  the  prejudice  of  all  people,  and  it  is  a  con- 
tinuing offence,  and  cannot  be  difpenfed  with  ;  and  tlicrefore  they 
held  the  opinion  reported  5.  Co.  104.  b.  Boulftonv.  Hardy ^  in  this 
point  to  be  no  law,  and  no  direft  refolution  in  point  of  judgment. 
Alfo,  the  principal  cafe  proves  the  contrary;  for  if  it  were  a  nui- 
fance, every  one  who  hath  a  particular  grief  might  have  an  aftion 
to  punilh  it,  as  5.  Co.  73.  Jvilliams^  Cafi  :  but  this  cannot  be  faid 
to  be  a  nuifance  which  the  law  protects  and  favours,  and  for  the 
maintenance  whereof  ftatutes  are  provided  ;  for  it  appears  that  a 
dove-cote  is  demandable  in  a  precipe  next  in  regard  to  an  houfe, 
and  dower  fhall  be  thereof,  as  45.  Edw.  3.  pi.  22.  and  1.  Hen.  5; 
^/.  I.  and  AN  ACCOUNT  lies  de  columbaria^  as  10.  Hen.j.pL  6.  and 
therefore  the  common  law  doth  not  regard  it  as  a  nuifance  *;  and 
t)ie  ftatute  laws  are  divers  which  make  provifion  againft  thofe  who 
lake  or  kill  them,  or  fhoot  near  a  dove-houfe :  and  for  that  pur- 
pofc  alfo  fee  the  ftatute  of  18.  Edw.  2.  title  "  Leet^'*  that  the  de- 
llruftion  of  doves  is  enquirable  in  leets;  2.  Edw.  4.  c.  14.  that 
nonefiiall  fhoot  at  any  dove-cote  ;  8.  Efiz.  c.  15,  which  appoints 
cofts  for  the  taking  of  crows,  provided  that  they  take  not  any  doves  ; 
4.  Jac.  I.  c.  27.  that  none  fhall  fhoot  within  a  hundred  paces  of 
any  dove-houle :  wherefore  they  all  agreed,  that  this  was  not  any 
offence  enquirable  nor  punilhable  in  a  leet. — But  Montague 
faid,  if  thofe  who  have  not  any  lands  at  all  fhould  ered  dove- 
houfes,  and  inqrcafe  multitude  ot  pigeons,  to  the  grievance  of  tlit 

foiintry,  it  may  he  enquired  of  before  the  Juftices  of  aflize,  who 
lave  the  like  authority   as  to  luch  things  as  the  Juftices  in  oyer 

had^ 
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DKwsti.  had,  to  rcdrcfs  them  upon  the  people's  complaint;  but  not  every 
sfaiftji       Jqj-j  ^'(thin  his  leet;  for  the  Icet  is  to  redrefs  nuifances  within  the 

ANDiB9»  prccinft  thereof,  and  not  to  extend  further ;  and  the  ercfling  of  a 
dove-houfe  is  not  in  itfelf  a  nuifance  ;  but  the  ftoring  it  with 
pigeons,  and  fufFering  them  to  fly  abroad  into  the  country,  which 
IS  out  of  the  leet.  Wherefore  for  tliefe  reafons  it  was  adjudged  for 
the  plaintiff. 

A  man  may  NoTE,  That  in  the  argument  of  this  cafe.  Justice  Doderidgr 
kiu  pigeons  f^j  j^  ^]^^^  jf  pjgcons  come  upon  my  land  I  may  kill  them,  and  the 
own*°«nd°a«id  ^^ncr  hath  not  any  remedy  ;  but  tiie  owner  of  the  land  is  to  take 
the  owner  of  heed  tliat  he  take  them  not  by  any  mean  prohibited  by  the  fta- 
them  hath  no  tutes  (a)  :  to  which  opinion  CaoKE  and  Houghton  accorded. — 
remedy,  anlcfs  gut  MoNT  AGUE  held  the  contrary,  and  that  the  party  hath  jus  pro- 
lomrarVio  the  P^^^^^^^^  ^^  them,  for  they  are  as  domeftics,  and  have  animum  n- 
direlSon  of  vertendh  and  ought  not  to  be  killed  ;  and  for  tlie  killing  of  theln  arv 
ibme  (latAe.  a^^ion  lies :  but  the  other  opinion  is  tlie  beft. 
Hob.  119.  Cro.  Car.  388.    4.  Com.  Dig.  Utic  «  Leet,"  c  14. 

An  offence  en.  DoDEHiDGE  alfo  faid,  that  the  avowry  was  ill,  for  as  they  hav^ 
quirableina  pleaded,  they  have  not  made  it  enquirable  within  the  leet  ;  for 
ft«eT*to  hive  ^^^y  ought  to  enquire  of  public  nuifances  made  within  the  prc- 
been  committea  ^in^  of  their  leet,  and  not  of  nuifances  made  in  the  county  out  of 
vUhtn  hi  ju-  their  jurifdiftion.  But  in  this  cafe  they  fay,  tliat  he  ereded  a 
rifdiaion.  dove-cote  Within  the  leet,  et  quod  columba  volaiant  et  revolabant^ 

and  confumed  the  corn,  ad  nocumentum  totius  patriot ;  but  they  do 
not  Ihew  that  they  confumed  any  corn  within  the  leet. 

The  lord  of  a  NoTE  alfo.  That  where  it  was  faid  in  the  end  of  the  laft  argu- 
Tcwlfc  Ttcnant  ^^^^^  ^^^^  ^^^  erefting  of  a  dove-cote  was  a  liberty  fignorial,  and 
to  do  any  aft  not  royal,  viz,  that  the  lord  of  a  manor  may  licenfe  a  freeholder  to 
to  the  common  crcft  a  dove-c«te  ;  Montague,  Chief  Jujlice  (who  before  faid  fo), 
liuifancc,  &c.  Jij  now  deny  it,  and  faid,  that  if  it  were  a  nuifance,  neither  the 
a.Ron.Ab.139.  king  nor  the  lord  of  tlie  manprcan  give  any  liberty  to  ereft  a  coip- 
*c  ^d'  **6'  ^^^  nuifance;  and  therefore  27.  ndw.  3.  pi.  6.  licence  to  make  a 
4.  om.  jg4  9*  nuifance  is  void  ;  and  22,  Hen.  6.  if  a  man  will  plead  ^  pardon  fo^ 
a  nuifance,  it  is  void  as  for  the  continuance  thereof, 
(a)  See  2.  Geo.  \.  c«  29. 

^^•*'*'  Powie  againji  Hagger. 

Eajler  Ttrm^   13.  Jac.  x.  Roil  ^S 2. 

iTpona  ffomifis  URROR  of  a  judgment  in  the  compion  pleas,  in  an  ajfumpfit ; 
to  pay  upon  a  J-'  where  the  defendant  aflfumed,  in  confideration  of  divers  Aims 
^^forTO^rt^P*^^  to  him,  that  if  Cooper  affirmed  at  his  return  beyond  fea  that 
ftranger,  thc^  *  '^^ '■^^^i^^^  of  the  plaintiff  twenty  ppynds,  that  the  defci>dant 
plaintiff  is  not  vvould  pay  the  twenty  pounds  :  and  all^dged  in  faft  that  Cooper 
bound  to  give  returned  from  beyond  fea,  and  on  fuch  a  day,  year,  and  placc> 
notice  of  the  affirmed  that  he  received  of  the  plaintiff  twenty  pounds,  and  that 
"^Mt^xlTlxz.  ^^^?  defendant  l\ch  requifitus  fuch  a  day,  year,  and  place,  had  not 
Poft.'6S4.'  V^^A*  The  defendant  pleaded  mn  affumpfit  •  and  it  was  fouiKl  againft 
him,  and  adjudged  for  the  plaintiff. 

<^68.    Hob.14.  S6.    z.BiiU'm^.    Cfo.  Car.  133.     8.  Co.  9^.    4.  Mo4.  23^.    Cowp,  125. 

The 
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The  error  was  affigned,  For  that  it  is  not  fhcwn  before  whom      Fowl« 
he  affirmed,  nor  that  the  defendant  had  notice  given  to  him  of  this     ^'^^^'f^ 
affirmation  ;  for  without  notice  given  him  he  could  not  take  cog- 
nizance thereof,  nor  is  he  bound  to  pay  it. 

Sed  non  allocatur ;  for  the  defendant  is  to  take  notice  of  this  af- 
firmation as  well  as  the  plaintiff:  for  the  plaintiff  is  not  bound 
to  give  him  notice  thereof;  for  the  aft  being  to  be  done  by  a 
ftranger,  and  not  by  the  plaintiff,  the  cognizance  thereof  lies  as 
well  in  the  notice  of  the  defendant  as  in  the  plaintifPs,  and  there- 
fore the  plaintiff  need  not  to  give  him  any  notice :  whereupon 
the  judgment  was  affirmed. 


Walter  againft  Manfell.  ^^»«  n^ 

ipRROR  of  a  judgment  in  Newhury.    The  error  affigned  was,  The  vmrt 
-*-^  Becaufe  that  in  ajjumffit  there  the  defendant  pleaded  "  non  af-f^'''\ »"  «? 
*\fumpjit^''  yet  tht  venire  facias\vsis  de  vtcineto  de  Newbury^  ^'^^''^^J^'i^M^mlf 
it  ought  to  have  been  de  Newbury^  for  they  have  not  any  jurif-  j^  j,  vicimef, 
di£Vion  out  of  Newbury  \  and  for  this  point  was  vouched  8.  Hen.  5.  Ante,  308. 399. 
pL  10.  and  a  cafe  of  Loggjns  v.  Ferrer. — But  upon  view  of  divers  Poft«  5®S- 
precedents,  that  the  venire  facias  hath  been  held  good  both  ways,  s.RoU.Ab.613. 
THE  Court  was  of  opinion,  although  the  corporation  do  not  ex- 
tend their  jurifdiftion  out  of  the  vill,  yet  the  venire  facias  being 
awarded  de  vicineto  de  Newbury^  thofe  of  the  town  may  well  be  re- 
turned ,  and  accordingly  judgment  was  affirmed. 


Johnfon  againfi  Underwood.  Case  14. 

PRROR  of  a  judgment  in  Leicefter  in  ajfumpft.    The  error  af-  The  ftylc  of  an 
^  figned  was,  Becaufe  in  the  flylc  of  the  Court  it  doth  not  ap-  »nf<f«of  c^>^ 
pear  by  wha^authority  the  court  was  held,  viz.  whether  by  cuf-  by*i*|J|*t^J|^^ 
torn,  or  by  virtue  of  letters  patents  from  tlie  king.  rity  icwu  held. 

And  although  it  was  alledged,  that  it  needed  not,  becaufe  there  ^**'** 
being  an  aftion  commenced  and  profecutcd  there,  they  well  may 
take  cognisance  of  their  own  jurifdiftion,  without  being  infcrtcd  ?j  ^'  '33- 
in  the  ftyle  of  the  Court ;  and  here  in  the  certificate  it  needs  not  ,,^^*V. 
to  be  ihewn,  becaufe  the  writ  fuppofeth  it  to  be  there  profecuted  s.Comipi&6io. 
betwixt  the  parties  fecundum  conjuetudinem  villtt  pradiila  (a),  and  i.Tcr.Rep.151. 
fo   the  Court  takes  cognizance  by  what  authority  the  court  was  ^^J^P*'** 
held ;  and  the  record  bemg  removed,  (hall  be  held  to  be  according  \;^^  ^^  ^^.^ 
to  their  authority : 

Yet  THE  Court  held,  that  die  jurifdiftion  ought  to  be  fhewni 
but  tliey  would  advife.     Vide  13.  Edw.  4.  fL  8.    hyer^  26a. 

(41)  SwSliifkiM  V.  Ihsf  1.  Ld.  Raym.  1543. 


Whittingham 
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^^"  «5-  Whittingham  againft  Hill. 

no^tSimfcri  A  ^^^^^^^'^'  '^^  *^  ^^"^  ''^  Shrewjbury,t(i  pay  fuch  afum  for 
apprcnticccx-  warcs  fold.    The  defendant  pleaded,  that  he  was  within  age  at 

cept  by  fpeciai   the  time  of  the  wares  fold. 

canhTcontraft  ^^^  phintiW^  protcJanJa  that,  &c.  he  was  not  within  age,  pro 
tor  warcs  to  placito  dicit^  that  he  bought  them  pro  tucejfarit  viffu  et  apparatus 
carry  on  a  trade  et  ad  manuteniionem  fdmilia  fua^ 

roatfor^i^f-  '^^^  defendant  rejoins,that  he  kept  a  mercer's  (hop  at  Shrewjbury^ 
faries,ri». diet,  and  bought  thofe  wares  to  fell  again;  and  travcrfetli  that  he 
apparel,  and     bought  tlicm  pro  neccjfario  vi^u  et  apparatu. 

^^Blt*56o.  The  plaintiff  thereupon  demurred  ;  and  before  Baiion  Brom* 

LEY,  being  fteward  tlicre,  it  was  adjudged  for  the  plaintiff. 

fi.  6,  a.  A  writ  of  error  thereof  was  brought ;  and  the  error  afligned  in 

J>r.ar.St.ii3.a.  point  of  hw.  That  this  buying  by  the  defendant,  being  a  Ihop- 
Co.  Lit.  172.  a.  Ijeeper,  although  he  bought  for  tlic  maintenance  of  his  trade,  fhall 

Cro.  Car.    170.        Jt-    jt  i  •  ° 

,.RolLAb.7i9.  «0^  I'^^d '*»"^- 

Woor,  679-  The  Court  here  were  all  of  that  opinion ;  for  an  infant  fliall 

Codbf*"'  ^*^*  ^^^  ^^  bound  by  his  bargain  for  any  thing  but  for  his  neceffit^% 

AUen,  94?'  ^'^-  ^^^^  *^^^  apparel,  or  neceffary  learning :  but  his  buying  to 

March.  145.  maintain  his  trade,  although  he  gain  thereby  bis  living,  fhall  not 

i.Lev.  S6.  bind  him;  nor  his  covenant  to  bind  himfelf  apprentice,  uniefs  it 

Dyer,  104.  |jg  jjy  fpccial  cuftom.     Wherefore  the  judgment   was   rcverfed. 

CarVh!^i6cV'  '^'^^  '8.  £dw.  4.  pi.  2.    lo.  Hen.  6.  pi.  24.     Perkins,  foL  6.  and 

i.Salk.a79.'286.  5-  ^^i^'  ^'  4* 

Ld.  Ray.  344.  Stra.  t6S.  690.  lot^^.  iioi.  B.R.H.376  2# 6).  Rep.  132$.  3.Barr.  Z717.  1794. 
3.Com.Dif.i6s*  3.  Bac.  Abf.  134.  547.  695.  i.  Term  Rep.  41. — Sec  alfo  the  17.  Ceo^  3.  c.  26. 
/,  6.  by  which  alt  contrails  for  the  purchafe  gf  annuities  with  any  perfon  under  twenry>onc  year*  of* 
age  are  declared  to  be  void,  and  the  pcrfons  who  (ball  procure  or  folicit  the  grant  of  an  annuity,  Arc. 
from  any  minor,  made  liable  (o  puniihment  by  fine  and  impilfoninent. 


Michaelmas 


Michaelmas  Term,  *^^ 

16.  Jac*  I.     In  the  King's  Bench. 
-S»  Edward  Montague,  Knt.  Chief  Jujlice. 
Sir  John  Croke,  Knt.  1 

Sir  John  Doderidge,  Knt.  I  Jujiices. 

Sir  Robert  Houghton,  Knt.  J 

Sir  Henry  Yelverton,  Knt.  Attorney  GeiieraL 
Sir  Thomas  Coventry,  Knt.  Solicitor  Genera/. 


Caic  c. 


Sir  Walter  Rawleigh's  Cafe. 

MEMORANDU*M.  TUsTcrmSirfVaitcrRawIash.kwght,  The  kinVi 
who  was  attainted  of  treafon  in  Aftchaeimas  Term,  in  the  gr^^nt  of  a  mi. 
firftycar  of  James  the  Firft,  at  Wlnchejlcry  before  com- *»f*nrcomm-in4 
miffioncrs,  and  had  been  a  prifoner  in  the  Tower  always  after-  *° *  ^f'"^.  *** 
ward,  until  about  three  years  laft  paft  that  lie  was  permitted  to  go  IJ^^f^n  whl^™*! 
at  large,  and  had  a  commiffion  for  a  voyage  to  Guiana^  and  after  in  he  gi^e  him 
his  return  was  remanded  to  the  Tower,  the  record  of  the  attainder  Judicial  power 
being  brought  and  certified  into  the  king's  bench,  was  by  haheas^"^^^^^"*^^ 
corpus  dir^ftcd  to  the  lieutenant  of  the  Tower  brought  to  the  bar.    °ardl)n  f h^  h?A 

Yelverton,  the  hn^s  Attorney^  fhewcd  how  by  the  king's  fa-trcafooj  for 
vour  he  had  lived  thus  long,  and  had  fincc  don?  afts  for  which  *^y*nr  pardon  ^ 
injufticchc  ought  not  to  be  further  fpared,   and  the  king  had  ^JJ5|^J^''^ '^^^ 
given  command  to  pray  execution ;  wherefore  he  now  prayed  exc-  preS'i^ni^n 
cution  of  this  judgment  for  the  king.  of  it  by  the  ftji* 

Sir  Walter  Rawleigh,  being  hereupon  demanded  what  h«*"^**3«^«*-a- 
could  fay,  why  the  Court  fhould  not  proceed  and  grant  execution 
againft  him,  anfwered,  That  he  could  not  deny  but  that   he  was  ^"^'  *'• 
attainted  of  treafon  as  aforefaid,  yet  he  fuppofed,   having  com-  ^'gid^**^  ^^' 
mitted  no  other  aits  fince,   the  king  would  not  caufe  execution  j*  Le^/e,*, 
upon  the  former  judgment;  and  he  conceived,  that  in  regard  the  2.  Roll.  50. 
king  had  granted  him  fo  large  a  commiffion  for  his  majefty's  and  P^ph.  151- 
the  realm's  fervice,  and  thereby  had  given  him  authority  to  cxc-*'?*^*^*  ^'^' 
cute  judicial  law  and  power  over  the  lives  of  others,  that  it  was  a  ^^  '  ^^'' 
difpenfation  to  him  for  his  former  offences,  and  he  ought  not  now 
to  be  called  in  queftion  for  them.  ^ 

The  Court  replied  to  him,  that  he  being  attainted  of  treafon, 
there  could  not  be  any  difcharge  thereof  but  by  the  king's  exprefs 
pardon  ;  and  no  treafon  could  be  pardoned  but  by  exprefs  words 
mentioning  it ;  and  the  king  might  ufe  the  fervice  of  any  of  his 
fubjefts  in  what  employment  he  pkafcd,  and  it  fhould  not  be  any 
difpenfation  for  former  offences. 

Yelverton,  AutVyiey^  told  him,  that  he  had  fince  committed 
offences  which  were  jufl  caufes  of  proceeding  againft  him;  but  he 
being  a  prifoner  attainted  and  dead  in  law,  there  could  not  be  any 
proceedings  for  thefe  new  offences,  but  to  take  execution  upon 
the  former  judgment,  which  he  prayed  might  be  done. 

Whereupon  Montague,   Chief  jujiice^  ufcd   fomc  words  ofThekmg* 
exhortation  to  the  prifoner,  and  then  commanded  tliat  cxccu-*^"^^'"^^ 

.    ^  *^  .      '  award  execu- 

tion in  the  county  where  it  fits  on  an  attainder  removed  from  any  other coQit.  Hutt.  2t.    Cro.  Car.  1 76. 
1.  Lev.  61.-  J.  SLd.  71.    2.  Hawk.  P.  C,  655.    Fcfter,  140.    Stn.  553.    4.  Burr.  2086,    Ld.  Ray.  4S2. 

tion 
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Kir^L*E^I"«  ^fon  (hoald  be  done  according  to  the  firft  judgment,  not  men* 
CAit.  tioning  any  of  the  offences,  or  former  judgment ;  and  the  lieute- 
nant of  the  Tower  had  the  prifoner  delivered  into  his  cuftody, 
and  the  IherifFs  of  Middlcfex  had  a  writ  given  them  in  the  Hall  to 
receive  him,  and  to  do  execution  ;  which  was  done,  the  day  after 
Simon  and  Jude^  in  the  great  court  betwixt  the  Hali^and  Saint 
Peter's  church. 

Case  ».  Waitc  agalrtj  the  Hundred  of  Stoke. 

Theftatutcsof    A  CTION  upon  the  ftatutcs  ofmnton,Ji.EJw.i.fi.2.c.i.t£fl. 

lend^o  efface'  S"^  ?^  ^^  ^'^^  ^'>  ^P^"  "^^  g'^^^^X  pleaded,  and  a  fpccial 
the  inhabitanri  verdift  given, 

for*a  robb^y  '^^^  queftion  Was  only,  Whether  one  being  rbbbed  on  the  5tf»- 
comisicted  on  a  ^^y  niorning  in  time  of  divine  fervice,  and  making  hue  and  cr>s 
Smnday,  but  not  and  the  hundred  not  producing  any  of  the  robbers,  the  inhabi- 
ioT  a  robbery     tants  fliall  be  chargeable  by  the  ftatute  ? 

committed  in  •  . 

iU  ni^bt^  or  in  This  being  twice  argued  at  the  baron  both  fides,  the  Justices 
mpri^MUboufe,  delivered  their  opinions  /Jr/Vz/xw,  becaufe  it  was  a  leading  cafe  in 
Port'  ^' *^°'   this  point,  and  had  never  before  been  queftioned. 

2.  Roll.  59.  Croke,  Doderidge,  and  Hoxjghton  held,  that  the  hundred 
Cro,  Car.  485.  was  chargeable  ;  and  although  the  robbery  was  made  on  the  Smdaj^ 
7.  Co.  6.  jjj^j  ji,^  jjjjjp  ^f  divine  fervice,  yet  that  is  no  excufe  for  them; 
i.^Leomxea.  ^^^  ^^X  *^^  ^^  proviae  that  robberies  (hall  not  be  committed,  and 
Cro.  EHz.  753.  if  they  be,  that  the  robbers  be  fupprcflcd.  This  aft  is  made 
7.  Mod.  157.  for  tlie  peace  of  the  realm,  and  in  advancement  of  juftice,  and 
»6o,  .  therefore  Ihall  be  liberally  conftrued  ;  and  the  purfuing  of  felons 
Wiif  ^12.  i-r  ^^^®  attempt  to  violate  the  fabbath,  is  no  offencei  but  a  good  work 
Ld.  Ra"  sis!  of  charity  and  juftice,  and  otherwife  wo^jld  caufe  robberies  on  the 
If.  Mod.  8.  Sunday ^  and  for  that  they  efcaped  unpurfuing.  Sometimes  divers 
Comyns,  349.  pcrfons  are  upon  ncceflity  inforced  to  travel  on  the  Sunday^  as 
Strange,  406.  phyficians,  chirurgcons,  midwives,  &c.  and  it  is  reafonable  thev 
t!*Com.  Dig.  AowW  be  proteftcd  in  their  journey.  By  the  ftatute  of  27.  Hen.  ^. 
477*  '  c.  5.  it  is  allowed  that  fairs  may  be  held  on  the  four  Sundays  in 
a.  Hawk.  P.  c.  harveft ;  and  fo  it  allows  riding  upon  the  Sunday  ^  and  then  they 
''7«               who  ride  ought  to  be  protefted  tliat  day  as  well  as  any  other. 

Croke,  Jujlke^  put  the  cafe,  if  an  infurreftion  fhould  be  upon 
the  Sunday^  as  it  was  in  London  in  the  Earl  of  Ejpx'  Cafe^  if  it  be  not 
fuppreflcd  immediately,  the  officers  are  finable :  fo  if  an  affray  be 
See  Mr.  made  upon  a  Sunday  in  view  of  the  conllable,  if  he  doth  not  lup- 

Cjnst'j  edit,  prefs  it,  It  is  finable ;  a  tnulto  fortiori^  robbery  ought  to  be  fupprcT- 
•f  Bott  I  Poor  fed.  The  ftatute  alfo  doth  not  mention  any  day,  nor  time  of  the  day, 
illJd'aif  «d  ^^^  **^  ^^^^>'  ^^y  robbery  Ihall  be  fupprefTed.  In  Mackally's  Cafe 
t'.icCaVflof  (^)y  it  was  adjudged,  that  an  arreft  upon  the  Sunday  and  other 
SwMv.B'Qme^  miniftcrial  ads  are  good,  but  not  judicial  afts  ;  for  a  judicial  writ 

3.  Burr.  Rep.  bearing  te/te  upon  a  Sunday^  or  a  proclamation  of  a  fine  upon  a 
'^9$.  forwhat g^^j^y^  are  ill  and  erroneous,  for  they  fhall  be  intended  as 
done  on^4  Sun*  fi^i^^s,  bccaufc  it  IS  well  known  the  Court  docs  not  fit  that  day : 

day. 

(4)  See  alfo  2S.Edw.  3.  s.  ti.    ^7.  Ellz.  c.  r8.     8.  Oto%  %•  €.  i(.  and  21.  Gco.a* 
c.  24. 
(ij  Ante,  tSo.    ^  Co.  66.  b. 

••  but 
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\>ut  an  original  writ  or  patent  bearing  te/u  upon  the  Sunday  arc  Waiti 

good  enough  ;  for  the  Chancellor  may  feal  writs  or  patents  upon  tf '"d'-j  # 

any  day :  diis  ilatute  extends  to  the  day  and  not  to  the  night,  and  ^  ^^^J 
to  robbery  upon  the  high-way,  and  not  committed  in  houfes,  be- 
caufe  the  country  cannot  purfue  iu  the  liiglit,  nor  know  what  is 
done  in  private  houfes. 

Montague,  Chltfjujiicty  to  the  contrary.  For  tht  country  i5 
not  bound  to  watch  upon  the  Sunday^  and  therefore  refembled  it 
to  the  cafe  in  the  Year -Book  [a).  The  law  appoints  that  men 
Ihould  be  at  divine  fervice,  and  therefore  they  are  not  bound  to 
purfue  robbers,  and  it  is  at  tlieir  peril  who  travel  on  Sunday  if 
they  be  robbed  :  and  this  ilatute  is  to  be  taken  in  e(]uity,  that  rob- 
bers fhould  be  purfued  in  convenient  times,  which  is  not  upon  the 
Sunday^  no  more  than  that  they  fhould  be  purfued  in  the  night : 
wherefore  he  held  that  it  was  a  good  excufe  for  the  hundred. — But 
notwithftanding  his  opinion,  judgment  was  given  for  tlie  plaintiC 

(a)  5*  Edw.  3*  pi.  27* 


t'itzluigh  Cranvel  againft  Sanders* 


Case  3. 


P^JECTMENT.    Upon  evidence  to  a  jury,  it  was  relolvcd  fey  ^««>» »» *»« 
-^  THE  Court,  and  fo  delivered  to  the  jury,  that  if  one  make  ^^stJ?/*.**" 
his  will  in  writings  of  land,  and  afterward  upon  conununicadon uftatort inten. 
faith,  that  he  hath  made  his  will,  but  that  it  Ihall  not  ftand ;  or^  don  to  reT»kt 
"  I  will  alter  my  will,  &c."  thefe  words  are  not  any  revocation  *"•  ^»M  «m 
of  the  will>  for  they  are  wordi  but  iHfuturo^  and  a  declaration  what  ^*^^  •«»««« 
he  intends  to  do :  but  if  he  faith,  "  I  do  revoke  it,  arid  bear  wit-  Lu^7h^fty^ 
**  nefs  thereof,"  he  hereby  abfolutely  declaims  his  purpofe  to  re-  «« i  do  revoke 
voke  it  in  prafitui^  and  it  is  then  a  reVoeation  [a)i  it,"  it  it  fuffi. 

a'cAt. 
Ante,  115.   Cro.Eliz.306.  Dyer,3io.  i.Rotl.  Ab.6i4.  Styles,  343*  4i(.  i.  Sid.  ^3.    Owen,  76. 
i^owelooDev.  533.     1.  Com.  Dig.  10.  13.    s.  BI.  Rep.  1115.     Doiigl.  34*    Cowp.  52.  ^7.  tis«    i 

Alfo  Montague  laid  td  the  jiiry*  and  it  was  not  denied  by  any  A  tcftator  mtift 
other  of  the  Juftices,  that  as  one  ought  to  be  of  good  znd  fane  ^.<>f  fo*>»<* 
ikmory  at  the  difpoling,  fo  ought  he  to  be  of  as  good  and  fane  me-  [JJ^iU        *' 
mory  when  he  revokes  it ;  and  as  he  ought  to  make  a  will  by  his  6.  Co.  13;  •. 
own  direftiona,  and  not  by  queftions,  fo  ought  he  to  revoke  it  of  Powei  on  Dcy*. 
himfelf»  and  not  by  queftions  {b)k  '45* 

(a)  See  19.  Car»  s.  e.  34  f.  6.    Ante,  1151 116.  in  tntis*    (I)  See  4*  Gea  s.  e«  lo. 

Martin  Leefer's  Cafe.  thtt^ 

^OTEi    A  Dtecedent  wJw  fhewri  and  read  in  court  of  trinity  on  anindtd* 

Term^  2.  Hen.  4.  Hoil  2. — One  Martin  Liefer  Was  indidlid  in  mtntfi^r  yi/«ry, 
the  county  of  Surrey  before  the  j  ufticcs  of  peace,  becaufe  that  he /f&-  >f  ^^  i*»T^  ^^ 
nlouJlytntttcA  thehoufe  of  J.  5.  znd  Jilonioiifly  ftole  eighteen  pence.  J^JP*^  "^^^ 

Upon  not  guilty  pleaded,  the  jury  found  a  fpecial  verdlft,  that  *«»  obtiined  by 
the  faid  Martin  Leifer  and  one  J.  D.  arid  J.  N.  de  cognitione  fua  fj^*"?  ^'^^^ 
communes  lufores  haferdatores,  Anglice  common  players  and  ha- c^nrniythrt 
zadot-s,  cum  aleisy  ANGi.tcE  dice\  that  they  Ufcd  to  play  with  judgment  for 
falfe  dice,  and  coien  the  king's  liege  people  at  jplay  ;  and  that  th6y  the  *rtjpafs  ud 
entered  into  the  houfe  of  the  faid  7.  S.  and  dcfired  him  to  play  ^^f^^^''^^* 
with  them  at  dice,  and  with  falfe  dice  they  won  of  him  12  d.  ob.f'  ^'*'  "^' 
and  if  this  be  felony  they  prayed  the  difcrction  of  the  Court         I 
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*•  ^^{*-  ^'  ^-  This  iiidiamcnt  and  vcrdift  was  removed  into  the  king's  bcncfci 
z^  Roll.  Rep.  ^j  thereupon  judgment  was  entered,  that  although  th^s  was  not 
6.  Mod.  4»..  *^^  offence  for  which  he  Ihould  lofc  life  or  member,  yh  bccaufe  it 
1.  Sid.  312.  was  found  that  he  was  a  common  cozener  of  the  king's  people,  it 
Cro.  Eliz.  t35.  was  ordcted,  that  he  Ihould  be  fct  upon  the  pillory  three  fcvcral 
c^  Ca  ^^^^  '"  ^'^^  Strand,  and  three  leveral  days  in  Southwarkj  where  tbi5 

3,6!     ''  ^°^    offence  was  committed. 

'"k^7k  *p^c  Note,  That  Noy  Ihewcd  this  precedent  to  the  Court,  and  prc- 
3^3.^"^  *  fcntly  the  roll  was  viewed  and  read;   and  Montacue,   CA/>/ 

».  Hawk.  P.c.  ytijliccy  commanded  a  copy  to  be  taken  thereof,  as  a  good  prcce^ 
•15.  dent  for  the  jurifdiftion  of  the  Court,  and  government  of  the  com* 

.2.:>tra.  1137.    raonwcaltli. 

6«c  16.  Car.  i,  c*  7.  and  9.  Ann.  c.  14.  and  13.  Geo.  a.c.  19.  f.  9, 

Casi  5,  Lawlcy  againft  Gattacre. 

Hilary  Term,  14.  Jac.  1.  Roll  3368.— /»  C.  B, 
And Efijfer  Term^  15.  Jac.  I.    ^W/747.  ^alop. 

Jhhefirftde.  'pRROR  of  a  judgment  given  in  dower.  -  The  error  aflignetl 
cUraiion  luvc  a  T-i  ^y^g^  p^j.  ^jjj^f  ^j^  fl^f^  declaration  was  of  a  demand  dc  tertiA 

f^^^n'o/^^^' ^^^^^  ^^'^^^  ^^^^'^^'^'^  ^.-r.  tirr.  arr,  prat.  acr.  paftur.  in 
liiinj^nmoriai,  Harley,  all  with  blanks.  But  the  fecond  declaration  after  the  im- 
U  cannot  be  parlance  was  perfeft,  «y;z.  de  uno  me/funghf  icx>  acr,  terr.  40  acrt 
amwwied  by  the  pratl^  40  acr.  feiftur,  cum  pershuntus  in  Harley.  And  to  this  the  dc- 
piea.roU.  fendant  pleaded,  and  tried  againil  him  upon  nunques  feijie  pleaded, 

4ic?'  *^^  ^""  ^^^  judgment  given  accordinglv.  Error  was  now  aflfigned  for  this 
I'oit  537*  f^ult  in  the  declaration,  which  is  the  material  declaration  ;  for  the 
1.  Roll.  Ab.  other  is  but  a  recital  of  thii  record,  and  it  is  not  helped  by  the  vcr- 
19^  107.  *  dift. — And  of  that  opinion  was  all  the  Court,  Wherefore  tlic 
j.Com.Dip.  f6.  judgment  was  reverfed. 

JOougi.  114. 

*^^"  William  Pemberton  agairtji  Shelton. 

Cask  6.  Trinity  TirrUy  16.  'Jac.  I.     Roll  270. 

ft  the  conclu-    T^EBT  for  thirtv-thrcB  pounds  agAinft  the  defendant,  upon  the 
fionof  a  decia.  xJ  ft^tutc  of  2.  'Edw.  6.  c.  1 Q.  for  not  fcttiiig  fbrtli  his  tithe, 
ration  on  the  . 

a.  EdrM.  6.  The  plaintiff,  being  parfon  oUTigh-Ongar  in  the  county  ofEffeXj 

•'  »3'/®''.***  (hews  that  the  defendant  occupied  fo  much  of  araWc  land,  and  the 
S?ing?orlh  "^'  ^^'^  ^^^  Worth         ,  tlie  tenth  fart  whereof  was  ,  and  fo 

tUhci  bc'erro-    niuch  of  meadow,  and  that  the  hay  was  x^orth  thirty-three  Ihil- 
neous  from  mtf*  lings  and  eight  pence  per  anmtm  :  lo  the  entire  value  was  worth 
caftiiif5,  yei  the  eleveri  potfrtds,  and  the  treble  value  worth  thirty-thre©  pounds,  for 
lUainiiff  ihali     ^j^j^j^  ,^^  bpcnight  the  aftion. 
recover  the  da-  o 

maizes  fotfod  by      Thc  defendant  pleaded  tion  debet ;  and  found  againft  hira  for 
Cicjury,    '        twenty  fhillings. 
Ante,  247.  ^  ^ 

Port.  530. 569.  It  was  now  allcdgcd  in  arreft  of  judgment,  that  the  declaration 
Cro.  Car.  104.  was  not  good  ;  for  the  third  part  of  thirty-three  pounds  and  eight 
»i7-  33J«  436.  pence  is  ill.  as.  and  not  eleven  pounds  only,  and  thc  treble  value 
M^^r  \%  of  III.  8d.  is  thirty-three  pounds  twa  (hillings,  not  thirty-thre« 
cT'kut.  21.  pounds  only.  And  he  ought  not  to  demand  lefs  than  the  due  debt, 
yeir.  5.  unlefs  he  fliews  fatisfaftJon  ;  as  in  40.  Edw.  3.  pL  13.  and  9.  Edw.  4. 

Pomb.  285.     p/^  ^i.  debt  upon  a  fpccialty  or  annuity  cannot  b«.  dexasuided  left 

I.  Buin.  49. 

Fopli.    ao9.      Hob.  a79«    ^Lcr^^e.    x.  LuL  jj;.    .^  fiac^  A^*  }•»• 

than 


Michaelmas  Term,  i6,  jac  t;    In  B.  R;  499 

than  is  in  the  fpccialty,  but  he  o\ight  to  acknowledge  fatisfaftion  p»mbc«tpon 
of  the  refiduc.  -'^^'V' 

.  StJ  non  allocatur:  for  ALL  THE  CouRt  held,  it  was  well 
tenough  ;  for  there  is  a  difference,  where  it  is  grounded  upon  a  fpc- 
tialtyj  or  Upon  a  contraft  which  is  a  fuTn  certain,  or  upon  a 
flatute  which  gives  a  certain  fum  for  the  penalty ;  for  no  demand 
can  be  of  a  lefs  futa,  but  he  muft  (hew  how  he  was  fatisfied  of 
Ihe  refiduc  ;  and  he  may  nbt  vary  from  the  fpccialty  :  but  when 
the  demand  is  of  no  fum  certain,  nor  what  he  (hall  recover  in  cer- 
tainty, but  only  fo  much  as  Ihall  be  given  by  the  jury ;  although 
he  varies  from  the  iirft  valuation  it  is  not  material ;  for  be  Ihall 
not  recover  according  to  his  demand  in  the  declaration,  but  accord- 
ing to  the  verdift.   Wherefore  it  was  adjudged  for  the  plaintiffl 


Hunt  a^ainfi  Jones.  ,Ca$i  7- 

trinitj  Term,  lb.  Jac.  x.     Roll  501. 

pRRbR  bf  a  judgment  in  Briftol,  in  an  aaion  for  Words.    The  ||  Away,  you 
^^  error  affigncd  was,  That  the  words  were  not  aftionable  :  ^"<J  1  ^T^'^thou*^*^ 
there  the  plaintiff  Ihewed,  that  fhe  being  a  widow  of  a  good  name  <c  ^  ^ur^ 
and  fame,  and  having  ufed  for  divers  years  the  trade  of  a  baker^ "  pocky 
whereby  Ihe  got  gains  fot  the  maintaining  of  herfelf  and  her  fa-  '*  whore," ad. 
hiily,  and  being  a  widow,  was  dcfired  in  marriage  by  many  boneft  ^^"^^j  "**|  *^j^^ 
men  ;  the  defendant,  knowing  the  premifes,  fpake  thefe  fcandalous  accompanied 
Words  of  her,  in  fpeaking  to  the  plaintiff  in  the  prefcnco  of  divers  with  fpecial  da* 
others,  **  Away,  you  pick-pocket,  thou"   {Innuendo  jhe  plain*  magf. 
tiff)  "  art  a  fcurvy  pocky  whofe  ;"  whereby  fhe  is  hurt  in  her  ^"*^'*''  ^^3. 
fame,  and  loft  her  marriage,  and  divers  forbear  to  buy  bread  of  her.   ^  '  ^'*' 

After  not  guilty  pleaded,  and  found  for  the  plaintiff,  and  judg-  ,.*sid.7o.' 
mentforher,it  was  noW  ailigned  for  error.  That  an  adion  lies  not  codb.  478. 
for  thefe  Words  ;  for  it  is  not  ftiewn  that  (he  was  in  communica-  Sua.  nl^.' 
tion  with  any  for  marriage,  and  thereby  had  loft  her  marriage : 
ialfo  ihe  doth  not  fhew,  that  (he  was  a  common  baker,  and  fo  had 
any  lofs  by  thefe  words  ;  but  generally,  that  fhe  baked :  alfo  the 
words  arc  adjeftively  fpoken,  and  not  fo  ftrong  as  if  they  had 
been  abfolute  words  i  and  they  are  words  which  do  not  Ihew  any  in- 
tention that  he  fpake  of  the  French  pox,  which  Ought  to  be  fhcwn 
by  fome  particular  circumftances  from  the  words. 

And  of  this  opinion  was  all  the  CoUfiT.     Wherefore  the 
judgment  was  revcrfed* 


Thomfon  againft  Field. 


Cas»  %. 


T^EBT  upon  an  obligation,  conditioned  to  perform  the  cove-  ^  ^^?*^^  ^ 
'^  nants  m  an  indenture,  whereby  he  let  land,  rendering  the  JJ^h^fflJ^. 
rent  of  ten  pounds /fr  annum^  or  within  fix  days  after  thofe  Feafts.  \^^  how  icng* 
The  defendant  pleaded  performance  of  the  covenants.    I'he  plain-  be  came  beior* 
tiff  afligns  the  breach,  that  he,  on  fuch  a  day,  being  the  fixtfi  day  o«^^*»*<**'^f'*^ 
after  theFeaft,  before  fun-let,  demanded  five  pounds  for  rent  then  ^J^**®*"'  ** 


Ante,  423.    Raym,  4IQ.     i.Lutw.co^.    Doud.  483. 
K  k  2  due ; 


5^  Michaelmas Tertn,  i6.  Jac.  i.    InB.  R* 

Thomwh     due  ;  and  neither  the  defendant,  nor  any  for  him,  were  there  rc^6f 
riLL3        ^^  P*y  ^^'  ^^^  which,  &c.  And  hereupon  tiie  defendant  demurred. 

ChibborK,  Serjeant^  now  moved,  FiRst,  that  the  declaration 
was  not  good,  becaufc  he  doth  not  (hew  the  certain  time  when  he 
came  before  fun-fct,  and  how  long  he  remained  after  fun-fet  to 
demand  the  fame  ;  fo  as  it  might  appear  to  the  Court  that  there 
was  time  fufficicnt  for  tellingof  it  out. — Sed non  allocatur ;  forit  being 
fo  fmall  a  fum,  it  requires  not  much  time  for  the  telling  thereof: 
and  when  he  came  before  fun-fet,  and  ftayed  there  after,  and  none 
came  to  pay  it,  it  is  well  enough  alledgea,  although  he  doth  not 
fay.  what  time  he  came  before  fun-fet,  nor  how  long  time  in  cer- 
tain he  remained  there  to  demand  it. 

Demand  of  SECONDLY,  It  was  obje<5ted,  that   this  demand   is  not  good, 

«nc.  hccaufe  he  demanded  it  as  a  rent  then  due;  whereas  he  ought  to 

Ante,  310.-  demand  it  as  a  rent  due  at  the  laft  Feaft. — Sed  non  allocatur ;  for  the 
rent  being  refervable,  and  payable  at  the'  faid  Feaft,  or  within 
fix  days  atter,  it  is  not  due  to  oe  demanded  until  the  (ixth  day  ; 
but  it  may  be  paid,  if  the  tenant  will,  before.  Wherefore  the  de- 
mand was  well  enough. 

Non  payment  THIRDLY,  It  was  alfo  refolved,  that  the  condition  being  for 
oC  rent  is  the  performance  of  covenants,  payments,  and  agreements,  the  non- 
kreachofa  con-  payment  of  the  rent  upon  demand  on  the  laft  day  was  a  breach^f 
fo^^awcovc.  the  bond.     Wherefore  it  wis  adjudged  for  the  plaintiff. 

Mnts,paymeBts,  Itc.     Ante,  439.    Cro.  Car*  207.    Dougi.  3S1. 

Case  9.  Batefby  againft  Brooklbeck. 

In  an  ajfumi>fit  A  SSUMPSIT.  And  declares,  Whereas  he  bargained  with  Simon 
againft  *>f/y  •*!  £atejl/y  to  fell  and  deliver  to  him  one  hundred  and  fifty  ftonc 
muft^a^vcTihM  ^^  ^^°^  ^^^  ^^^  hundred  and  fourteen  pounds,  to  be  paid  at  a 
the  principal  hat^^^'t*''^  ^^Y  ^^  come ;  that  the  defendant,  in  confidcration  the 
not  performed  plaintiff  would  deliver  the  faid  wool  to  the  faid  Simon  Bate/by^  be- 
thc  condition;  czmt  fidejujfor  for  the  faid  Simon  Bate/by^  ajfumendo  et  adtunc  et  ibidem 
Ante,  46.  fromittendo  to  the  plaintiff  to  pay  the  (aid  money  to  the  faid  plain- 
Cro.  fiiz.ssp.  tiff:  and  alledgeth  in  fad,  that  he,  trtrfting  to  the  defendant's  pro- 
»  Burr"^'  '"'^'^^  delivered  the  faid  wool  to  Simon  Batejby  \  and  the  one  hun- 
^^*  dred  and  fourteen  pounds  not  being  paid,  he  thereupon  brought 
this  a£tion« 

Upon  non  affumpjit  pleaded,  and  found  for  the  plaintiff,  it.  was 
moved  in  arrcft  of  judgment,  that  the  declaration  was  not  good  ; 
for  he  grounds  his  declaration  upon  the  ajfuni^lity  and  there  is  not 
any  ajjumpfit  in  the  cafe,  but  that  he  became  'fidejujfor ;  antf  thcrt 
it  ought  to  have  been  fliewn,  that  the  principal  had  not  paid  it^ 
being  demanded  ;  and  fo  to  have  alledged  aT  default  in  him,  and 
afterwards  a  demand  of  the  furety  :  and  this  not  being  alledged, 
there  is  no  default  alledged,  and  therefore  the  a&ion  lies  not  againft 
him. 

And  of  that  opinion  was  all  the  Coukt,  ahfente  MoNTAdvB. 
Wherefore  it  was  adjudged  for  the  defendant  Hde  j\9.  Edur.  2- pi- i* 
39.  Edw.  2'fi'  12.     Dyer  J  570^ 

MooF« 
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Moore  againft  Bullock. 


CAtt  m. 


PROHIBITION.    The  furmifc  was,  That  the  abbot  of  5f^tf •  A  ftirmilfe,  in 
chiifiy  in  the  county  of  Derby^  being  feifed  in  fee  of  the  rcftory  probibition,ih*t 
of  Norton,  which  was  appropriated  to  th^  faid  abbey,  time  whereof,  f^gS'nftTof  a 
&c.  was  feifed  in  fee  of  a  clofe  called  the  Meadow  Close,  in  cwttindaffe, 
Green/ion,  in  the  parifh  of  Norign  ;  and  held  the  faid  clofc,  and  toolc  and  took  tho 
the  profits  thereof  in  right  of  all  tithes  of  bay  within  the  faid  proats  thereof 

fcamict  of  Green/Ion.  ''}^  *^^  ?*/.. 

-^  tithe  hay  withiB 

The  defendant  pleaded,  that  the  abbot  was  feifed  in  fee  of  that  the  fMrifln  U 
clofc,  as  parcel  of  fuch  a  farm  ;  and  traverfeth»  that  he  had  it,  and  J°*^!  without 
took  the  profits  thereof  in  lieu  of  the  tithes  of  hay  in  the  faid  wm'^^iwuV' 
hamlet.  liven  in  recoin* 

Ifluc  being  joined  thereupon,  it  wa?  found  for  the  plaintiff,         P*"*^*  **^ 

It  w^as  now  iQovcd  in  arreft  of  judgment,  that  the  furmife  was  x.RolLAb.649« 
not  good  ;  for,  he  flicwing  that  he  was  feifed  in  fee,  that  is,  as  J,*V^***  ''* 
parcel  of  his  glebe,  it  cannot  be  in  recompencc  of  the  tithes  :  but  ^.^moS^^ii, 
It  ought  to  have  been  (hewn,  that  it  was  gfven  in  ancient  time  in  cro.  Sliz.  587. 
Vecompcncc  of  the  tithes  ;  or  fhewn,  that  he  and  his  predqceflbrs,  73^* 
time  whereof,  &c.  have  had  the  occupation  of  that  clofe,  and  the  *•  ^*^  ^^ 
profits  thereof,  in  lieu  of  tithes  ;  and  not  to  fay  that  he  was  feifed,  ^^  ^^1*^ 
which  Ihall  be  intended  as  parcel  of  the  glebe.  ^  '^         Ld.iuy/36a, 

Sed  non  allocatur :  for  it  is  a  bctterform  to  fay,  that  he  was  feifed  in  I'Tor.Rtp- js»t 
fee  ;  for  it  is  fo  ancient  that  it  cannot  be  fhewn  when,  or  by  whom, 
it  was  given :  but  having  had  it  always  in  lieu  of  tithes,  it  is  good 
enough,  and  Oiall  be  intended  to  be  given  before  time  whereof,  &c, 
in  recompence  of  the  tithes  ;  and  tliat  in  regard  of  that  land  thedif- 
charge  of  thofe  tithes  had  its  beginning.  Wherefore  it  wa$  ad- 
judged for  the  plaintiff.  Fiiic  8.  Edw.  4.  pL  14.  Pirot  v,  Herns^ 
2,  Co,  45.  and  Cotton's  Caft^  cited  in  Auften  v*  Pigot^  Cro.  EliZn  Tjf}^ 
where  fuch  a  prcfcription  was  h^ld  to  be  good. 

Guy  againft  Livefey.  Ca«  iu 

'T^RESPASS  of  aff^ult  and  battery ;  for  that  the  defendant  did  Ahuftand  ma> 
■■•    aflault,  beat,  and  wound  the  paintiff;  menon  for  that  he  af-  Wnjaoaaioo 
faulted  and  beat  the  wife  of  the  plamtiff,  per  quod  confortium  uxoris  l^^^\^X\m 
Jfuit  for  three  days  amifit.    The  defendant  pleaded  not  guilty ;  and  wife  ftr  ^uod 
it  was  found  againft  him  in  both,  and  damages  afleffed  to  eiehty  twfonium  amifit 
pounds  (it  being  in  truth  a  great  battery  to  tl^e  hulband);  and  the  inhiiownname. 
damages  given,  for  that  the  plaintiff's  wife  went witli  the  defendant  *'°^*  ^^*' 
and  lived  with  him  in  a  fufpicious  manner.  And  it  was  now  moved  joiict,44o. 
in  arreft  of  judgment,  that  the  hufband  ought  not  to  join  the  bat-  2.RoU.Ab.5^. 
tcry  of  his  wife  with  the  battery  which  was  done  to  himfelf ;  and  *.Roii.Rcp.  51 
he  cannot  have  an  aftion  for  the  battery  of  his  wife,  but  ought  to  ^"^'  ?"'  9°' 
join  his  wife  with  him  in  tlie  aftion  ;  for  the  damage  done  to  the  scrtn^r977.^ 
wife,   (he  ought  to  have    (if  fhe  furvive  her  hufband)  ;  and  fo  B.II.H.  54J 
the  defendant  may  be  twice  puriill\cd  for  one  and  the  fame  hat-  Forf*  377- 
tcryt    if  the  plaintiff  here  Ihould   recover ;    for  this  recovery  '•  ^^*  ^**' 
Salk.  119.    Ball.  N.  P.  ^%»    i,  Ter.  Rep.  4, 166.     3.  Ter.  Rep 

K  k  a  of 
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Guy        of  the  hofband  (hall  not  bar  her  of  bringing  her  aftion,  if  flia 
hiyi""^      furvive  him,     Whpnsforc  if  the  hufband  wiU  bring  the  a^ion. 
ivMiY.     j^^  ought  to  have  joined  his  wife  with  hin^. 

But  ALt  THE  Court  held,  that  the  aftion  was  well  brought; 
Cro.  Car.  90.  for  tile  adion  is  not  brought  in  refpeft  of  the  harm  done  to  the 
Poft.  53S.  wife,  but  it  is  brought  for  the  particular  lofs  of  the  hufband,  foe 
that  he  loft  the  company  of  his  wife,  which  is  only  a  damage  am4 
lof^  to  himfelf,  for  which  he  Ihall  have  this  a£tion,  as  the  mailer 
(*)  Sowh^rt  fhallh^ve  for  the  lofs  of  his  fervant's  fcrvi^e  (a).  And  a  precedent 
JLc"?«*uati!!I»  ^^  (hewn  in  28  Eiiz.  in  this  court,  where  one  Cholmlcy  brought 
in  herfather^s  ^^  aftion  for  the  battery  pf  his  wife,  per  quod  negotia  fua  infeSfa  re- 
fjimiiy  as  to  be  tr.anferufit ;  and  had  judgment  to  recover.  And  another  precedent 
confidercd  his  was  cited  to  be  in  tlie  exchequer  in  Doyle/ s  Cafe^  tliat  fuch  aa  ac- 
forvam,thi»ac-  ^Jqj^  ^3^  adjudged  good.-r- Wherefore  it  was  adjudged  here  that  the 
ti^auching^^^^  Pl^>"^*'ff  fl^ould  recover,  g.  Edv^.  4.  fl  S^  ^6.  AVa-.  3.  pi.  3. 
fu^Jffrviuum  0.2.  Edw.  4.  pi.  44.  3.  Edw.  3.  *•  Bvevlum,''  737.  20.,  Edu.*.  3, 
mwttfii.  SecLd.  •'^rn/zW,"  251.  21*  JJf* 
Ray.  103  a. 
3.  WiJf.  iS.    3.  Bvrr.  1S78.   ».  Term  R«p.  x66» 

c^«  "•  Harris's  Cafe. 

The  omimonof  HTHIS  was  an  indiftmpnt  againft  Harris  and  others,  for  ereftingf 
•hc^iw/7/cr  in  A  ^'  nuifance  upon  the  river  at  Barnjlable.  The  defendant 
scnc^^^ffuc  un^  pleaded  not  guilty ;  and  it  ^vas  fpund  againll  him.  The  record  \va:| 
an  indiamcnt  brought  hcrc  by  certiorari^  and  on  exaipination  there  was  riot  any 
for  a  noifancc  iflfue  joined  ;  for  where  the  entry  upon  the  iffue  not  guilty  pleaded 
maybcamcndcd  f^^Quld  have  been  by  the  clerk  of  affife,  who  ough|  to  have  joined 
!vm7  6^45  the  iffue,  it  was  omitted  ;  fo  the  verdift  wj^s  without  iffue :  which 
Poft/siQ.  being  moved  in  court,  they  ordered  that  it  fliould  be  amended  ;  for 
J.  jj  it  is  but  matter  of  courfe,  and  by  intendment  was  then  omitted  iu 

Cro.^Ca/.\i?.  the  entry  by  default  of  thc^ clerk:  and  although  it  were  divers 
a.  Hawk.  346'.  years  fince,  and  in  the  time  ot  another  clerk  of  affife,  who  was  no\Y 
i.Com.  Dig.  removed,  yet  it  was  ordered,  that  the  clerk  of  affife  who  then  was 
3H-  sj*'  Ihould  mend  it;  which  was  done,  and  it  was  amended,  and  thcfe 
^^^ v.^  sua.  ^^^^^^^  ,,  j^^  Richardus  Ware/'  (who  was  then  clerk  of  die  ^ffifc) 
%.  Mod.  376.  **  qui  pro  domino  rcgeJequiturJimiUter^  Wr."  (a)  were  by  order  of  tJic 
Covirp.407.  Court  interlined  ;  for  it  was  faid,  that  if  fuch  faults  Ihould  not  be 
i)nuKi.ii4.x'';- amended,  ipany  of' the  trials  upon  indidlments  (and  p^radvcnturci 
V'^^^'**P-7?.*- in  cafes  of  felony)  \ypuld  be  overthrow'!^        '  ^*  "  * 

(«)  Sec  2.  Hawk.  P.C.  394, 

<^V»  '5'  Bo.urn  againfi  Carringtop. 

Indebtinanin.  T7l^RC)R  of  a  judgment  in  Derby  in  dc^t  ^ainft  the  heir,  uppa 
ferior  coort  -*^  all  obfigation  by  his  father.  The  defendant  pleaded  riens  per 
"n**"^br  ^*^'  ^fc/^rw/.  The  plaintiff  replies  a{fetsy  but  doth  not  ftew  any  place  ; 
of4jUancefl4>r"  ^"^  it  was  found  for  the  plaintiff !  and  now  error  afligncd,  Bccaufc 
Itmuftbtflitwn  he  did  not  Ihcwin  Jiis  iepUcatioi^  any  place  where  tl^qffcts  Ihould 
that  he  hath  af-  b^  i  and  fo  there  is'no  place  from  whence  the  venue  ihoxM  come. 


— f^j?^"  ^^  — ^"^  although  it  were  aUedged,  that  this  being  in  a  corporate  vill, 
iinte    <?"'      v^hich  hath  not  any  juri'fdifti'on  to  try  any  matters  out  diereof 

dk.»s. 


s.RoII.Ab.  494.    s.  Roll.  Rrp.43.    Dyer,  27X.     Ray*  187.     LuC  305*  1466.     Sbgw.  jjo.     Salk.»s. 
(^.G^.Di(«X59.  Cowp.  iS.ao.    1.  Term  Rep- iji. 
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(and  therefore  may  be  well  intended  to  be  in  Derby y  where  the  ac-      Bow»n 
tion  was  brought),  yet  all  the  Court  held  it  to  be  erroneous;  ^    H^''!* 
for  intendment  ihall  not  help  it,  and  the  replication  is  ill :  and  it  is    ^*"''®''^' 
all  one  whether  the  ^ion  is  brought  in  a  corporation,  or  in  any 
other  court;  for  in  both  the  plaintiff  ought  to  Ihew  the  place  oif 
(tffets  ;  and  becaufe  he  di4  not,  it  was  iU^  atid  the  judgment  was 
reverfed. 

And  in  the  feme  Term  a  writ  of  error  was  brought  of  :^  judgment  in  Hcbt  In  •« 
in  Lichficldy  in  Clerk  v.  Broughton^  where  in  debtagainft  the  heir,  upon'«/f  ••''^•^'f  ^ 
an  obligation  of  )iis  father,  the  defendant  pleaded  ^^"''^^  ^^  ^£/^<^«'«  *hw^  d^Z 
The  plaintiff  replies,  that  he  had  ajfets  by  dcfccnt  i  but  they  did  not  j^^j  hadaflcTr 
find  any  place  where:  and  the  plaintiff  had  judgment;  ^d  this  by  dlfcsm  ?  a 
judgment  was  affirmed,  although  it  ^y?re  objefted,  that  this  being  vwdia  linding 
a  private  jurifdiftion,  they  had  no  authority  to  enquire  of  any  thing  ^^rj^*  *^^!^ 
out  thereof,  and  that  this  differs  from  the  c^fe  of  anions  brought  nx^^^^*^  ** 
jhe  king's  courts,  which  have  a  general  jurifdiftion. — Sednon  tf//o-'Ant^  55. 
cutur  :   for  this  enquiry  is  good  enough  ;  as  j^n  enquiry  may  be  of  ^  j^^jj  ^^  --. 
4fl^ets  in  Ireland  (a).     Wherefore  tlic  judgment  w^  affirmed.  .  croVar.  570, ' 

Cro,  Elii,  io|*   Cowper,  19,' 
(4)  Dowdale*!  Cafe,  6.  Co,  46.    Ante,  5  j, 

Leneret  agai/ijl  Rivet,  ^*"  »♦• 

Trinity  Term,  l6,  Jdc,  I.  Roll      • 

ASSUMPSIT.     Whereas  one  Thomas  OgJf  had  acknowledged  in  «>»r//#,  if 
himfelf  to  be  indebted  to  the  plaintiff  in  ten  pounds  for  divers  ^*»«  plaintiff  de« 
tiefnaffes  done  to  him ;  which  ten  pounds  the  plaintiff,  at  tlie  de-^^^^^ 
fendant's  requeft,  was  contented  to  accept  of;  thattlie  defendant,  J^^^^ .^^"Jj^ 
in  coniideration  that  the  plaintiff,  gt  the  defendant's  requeft,  would  performance  of 
acquit  anddifcharge  the  laid  Thomas  Ogle  of  thefaid  debt,  and  per-  both  j  ind if onc^ 
mit  him  to  carry  out  of  the  plaiwtiff's  houfe  certain  goods  ^^  ^h?!!!T^*j^ 
faid  Thomas  Ogle's^  which  were  then  there,  affumed  and  promife^SJhwbacL^the 
^he  plaintiff  to  pay  to  hiin  the  faid  ten  pounds  at  fuch  a  day :  and  judgment  on  ^ 
c^Uedges  in  faft,  that  he  acquitted  and  difcharged  the  faid  Thomas  Renerii  verdia 
Og/e  of  the  faid  ten  pounds  debt,  and  fuffered  him  to  carry  away  <haMbewT«ftcd, 
his  faid  goods  out  of  his  houfe  ;  and  that  the  defendant  had  not^"^^'  'f^* 
paid  the  faid  ten  pounds  to  the  plajntiff  according  to  his  proinifc.  ^^^*  ^**''  ♦^^^ 
The  defendant  pleaded  w^/i  ajfumpjtt ;  and  it  wasi  found  againft  him.  Ydv.  iS.  76, 

\X  was  now  moved  in  arreft  of  judgment,  that  the  declaration  j^^' A*  ' 
was  not  good|  becaufe  he  doth  not  Ihcw  bow  he  acauitted  the  faid  lUy.  4o«. 
Thomas  Ogle ;  for  it  cannot  be  without  deed,  which  ought  to  be  Term  Rep. 
particularly  ihewn  ;  and  although  the  confidcn^tion,  to  fuffei:  him^-  ^-  *75* 
to  carry  out  of  the  plaintiff's  hpufe  the  faid  goods,  had  been  a  fuf-  ,,xw.Rlp.^5t^ 
ficient  coniideration^  2^id  was  wellalled^edif  it  had  beonhyitfelf,  '     '      '^ 
yet  when  it  is  joined  with  another  conflderation  which  is  good,  if 
it  had  been  alledged  to  have  been  performed  ;  it  not  bein^  well  al- 
iedgod  tq  have  been  performedt  nu^kcs  th^  whole  declaration  to  be 

The  Court  was  of  that  opinion.    Wherefore  it  wa*  adjudged Cro.  Eiii.  7^^ 
fyr  the  d^fendJ^^t^  ^"^  '^^ 


S<H 
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Case  15. 

To  fay  otafur. 
mtyor  that  he  it 
••  a  cofeningf 
^'ftiifting,cheat. 
« ing  knave/*  is 
adjonible,  for 
Coch  words 
touch  him  in 
hit  profeifion* 
Hob.  76. 
Cro.Car.  ftif. 

5i*'  {63» 


Blundcn  agaifijt  Euftace. 

A  CTION  ON  THE  CASE.  Whereas  he  was  a  furvcyor  and 
•^^  mcafurcr  of  lands,  and  gained  hi$  living  by  furvcying  and 
meafuring  of  land,  the  defendant  having  communication  with  him 
about  meafuring  of  land,  fpake  of  him  thcfc  words :  "  Thou  art  a 
*'  cozening  and  a  Shifting  knave,  and  a  cheating  knave/* 

After  vcrdift,  Upon  not  guilty  pleaded,  it  was  moved,  that  thefc 
words  arc  not  aSionable,  for  the  words  are  too  general,- 

But  Calthorpe, /a/" 'A^^A?/»/{if^  moved,  that  he  might  hav© 
judgment,  inafmuch  as  they  toucH  him  in  his  profeffion  and  means 
of  getting  his  living;  and  the  art  of  furveying  and  meafuring  of 
land  is  an  art  whereof  the  law  takes  cognizance. 

MoNTAOUE,  Chief  Jujiice^  faid,  although  generally  to  fay  that 
one  is  a  cozener,  an  a^ion  lies  not ;  yet  for  fuch  a  particular 
porfon,  this  touching  him  in  his  means  of  living,  the  aaion  well 
lies:  butTHE  OTHER  JUSTICES  doubted  thereof;  wherefore  they 
would  advife. 

Afterwards,  in  Hilary  Terniy  the  cafe  being  moved  again,  ali« 
THE  Court  agreed,  that  in  regard  a  furveyor  is  an  officer  of  Ikill, 
and  there  is  fuch  an  officer  for  the  king,  who  is  mentioned  in  a&s 
of  parliament  by  that  name,  thcfe  words  touching  him  in  his  pro- 
fcllion  thereof,  and  taking  from  him  his  means  of  gaining  his  Uving| 
the  adion  well  lay  ,  and  it  was  adjudged  for  the  plaintiff. 


upon  mfrvmifi 
to  pay  ■  certain 
fum  at  fo  much 
fi  month,  an 

the  entire  fum 
upon  every  de- 
fault of  pay* 
jnent* 

PofL  68$: 

Co.  {Ai,  a7a. 
3.  Co.  aa. 
7.  Leon.  >o8. 
%,  Mod.  56. 
3.  Lev.  383. 
Dyer,  113. 
'  Cro.  Eliz.  118. 
776.  807. 
«.  Lev.  107. 
Owen,  4a. 
Cro.  Car.  241* 
Andrews,  370. 
S.BacAb.^Ti, 


Beckwith  againj  Nott. 

Wchaelmas  Term^  15,  Jac.  1 .     Roll  510; 

TERROR  of  a  judgment  in  an  aftionon  the  caft;  upon  an  ^wjj/ii 
'*-'  made  at  Soutbwari. 

The  First  Error  afligned  was.  That  the  declaration  was  not 
good ;  for  he  declares,  Wheieas  the  defendant  was  indebted  to  hina 
in  four  pounds,  he  promifed  at  Southwark^  upon  fuch  a  coniidera* 
tion,  that  he  wouW  pay  it  him  by  five  fhilhngs  tlie  month  ;  and 
alledgoth  in  fad,  that  he  had  not  paid  the  faid  four  pounds,  nop 
any  parcel  thereof,  according  to  his  promife:  and  the  adion  was 
brought  within  four  months  after  the  promife  made,  fo  before  all 
the  mpnty  was  due  ;  and  declares  to  his  damage  of  fix  pounds. 
Upon  n^n  tf^iw^y?/ pleaded,  it  was  found  for  the  plaintiff;  and  the 
damages  were  aficfled  to  four  pounds,  and  judgment  given  aceor« 
dingly.  And  it  was  alledgcd  to  be  erroneous ;  for  he  ought  to  have 
fiayed  the  bringing  of  his  aAion  until  all  had  been  due.  or  to  hav» 
doipanded  the  fum  which  was  due  for  the  four  months  only, 
and  not  the  entire  debt :  as  in  debt  upon  a  bill  q^  recognizance 
payable  at  two  days,  he  may  npt  bring  his  a^iQU  ^nti^  the  whole 

71a,    X,  TeriniV^p!  I7t    »,  TcfW  Rept  »90t 

fm 
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fujn  is  due  npon  the  biU  (a).    But  it  was  thereto  aiifwered,  that    Bictwitm 
this  is  not  like  to  the  cafe  of  a  bill  of  debt,  which  is  grounded  upon       ^"^-^ 
the  fpccialty,  and  cannot  be  demanded  until  the  entire  fura  be         ^'^^^ 
due :  but  here  it  is  grounded  upon  the  promife,  which  is  broken 
by  every  non-payment  according  to  the  promifc ;  and  he  doth  not 
demand  any  fum  certain,  but  only  damages  ;  and  it  is  at  the  dif- 
cretion  of  the  jury,  whether  they  will  find  the  entire  fum  in  da- 
mages, or  only  fo  much  as  is  due. 

But  when  they  give  the  entire  damages,  as  here,  Doderidge 
faid,  that  it  is  with  an  averment  that  it  is  given  for  the  entire 
fum;  and  it  fhall  be  a  good  bar  in  a  new  action  on  the  caf« 
vpon  that  promife.  And  of  that  opinion  were  all  the 
Justices,  except  Houghton,  who  doubted  thereof,  and  held 
that  the  declaration  was  not  good,  becaufe  he  did  not  declare  in 
certain,  that  tlie  promife  was  not  performed  by  the  non-payment 
at  fuch  days,  and  did  not  demand  damages  for  it:  and  not  to  fay 
that  the  four  pounds  is  not  paid,  nor  any  parcel  thereof;  for  the 
four  pounds  h  not  yet  due.     Fide  4.  Co,  94.     -Dyer,  i  la. 

Another  Error  was  affigncd,  Becaufe  the  venire  facias  was  y^fn'rtfaeUt^ 
awarded  Je  vicineto  df  Southwarky  where  it  ought  to  be  dc  South*  ^'^"»*93- 
wark,  9,  Hen.  5.  pL  10. — Scd  non  allocatur. 

The  judgment  was  therefore  affirmed. — Nota  ex  hoc^  that  where  4^«^  for 
a  man  brings  fuch  an  aftion  for  breach  of  an  ajfumpftt  upon  the  non-payment  of 
firft  day,  it  is  beft  to  count  of  damages  for  the  entire  debt,  for  he  1^1?^'^;, 
cannot  have  a  new  aftion.  damages  10  the 

amount  of  the  whole  deht.    'Cro.  Car.  x^u 
(a)  See  $.  «p  9.  WiU.  3.  c.  xi.  f.  8.     3.  Bac.  Abr.  717.  and  Webb  v.  Dirilc,  3.  Bac 
Abr,  712, 

Bennus  a^ainfi  Guyldley.  ^^^^ 

*  Trinity  Term,  1 6.  Jac.  i .     Roll  1 389. 

A  CTION  UPON  THE  CASE;     Whc!reas  the  defendant  re-  An  afiion  ca 
^  -^  covered  againft  him  feven  pounds  ten  (hillings  for  cofts  and  «^«  "f« »«  »«- 
damages,  and  upon  that  judgment  the  plaintifF  paid  to  him  (even  '"'^  ^^  "^f  ^ 
pounds,  and  tlie  defendant  made  him  a  rcleafe  of  that  judgment,  J!!^  "on  a  jud^. 
?nd  by  his  deed  covenanted  that  he  would  withdraw  all  procefs  of  men!  after  a  re. 
execution  for  that  debt ;  that  the  defendant  intending  unjuftly  to  l<^afc>  but  the 

writing 


againft  the  plamtifFfor  this  debt,  returnable  in  Trinity  ^lerm  toJ-  .^rda 
Jowmg,  which  he   delivered  to  the  AerifF  to  execute;  who  bv     »„.,  AKr 
force  thereof,  afterward,  wz.  the  20.  July^  15.  Jac.  1.  arrefted  anJl  \,^ 
detamed  kim  m  pnfon  until  he  paid  the  feven  pounds  ten  Ihil-  2.  Vt.  Rep- 
hngs,  to  his  di^nage,  &c.  mi. 

The  defendant  demanded  oyer  of  the  deed,  which  was  entered 
\nhacvirba\  wherein  was  the  claufe  of  releafe  and  covenant  to 
withdn^w  the  procefs  of  execution ;  and  alfo  another  covenant 
which  was  not  mentioned,  viz.  to  ackno^vledge  fatisfa£lion  upon 
the  plaintiff's  coft,  upon  requcft. 

The  defendant  pleaded  hereto,  that  the  flierlff  did  not  arrcft 
|iim  by  his  appointment. 

This  plea  being  vitious,  the  plaintiff  demurred  ;  and  upon  ar- 
gument the  defendant  did  not  maintain  his  plea,  but  took  extep- 
tJons  to  tbQ  dccJamtipA.  ^ 

FlRSTf 
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BsMNut  First,  That  he  o\2ght  not  to  fuc  this  aftion  in  nature  of  a  dc-r 

tf^ai«/#^^    ^^j^  ^^^  j^  ^j^j,  pleaded)  for  fuing  forth  execution  againft  his  owa 

icleafe,  but  he  Qught  to  have  relieved  himfelf  by  an  audita  quirff/i. 

Coptnmnt  muft  SECONDLY,  That  hc  ought  to  havc  had  an  action  upon  the  cafe. 
be  broui?ht.  and  upon  the  promife  to  withdraw  proccfs  of  execution  ;  and  if  he  had 
not  ajfumpfit,  extended,  yet  an  affumpfn  lies  not  thereupon,  becaufc  it  is  bv  dccd^ 
i^'^lt:^^'*  "s"b  ^^^  ^^  ^^  ought  to  have  an  aftion  of  covcnanty  and  not  an  a£umpjiu 
4ta,    "^  "   ^  — And  pf  that  opinion  was  the  whole  Court  as  to  that  point. 

Folt.  598.  Cro.  Car.  343.  i.  Roll,  Ab.  11.  517.  Moor,  ^40.  Cowp.  128,  Sira.  648.  1027.  loi^ 
Dougl.  li.     (•  Term  R^rp.  441.      1.  Term  Ke^ ,  479.  4S3. 

inrj>*/i,  and  TiiiRDLV,  It  was  objcfted,  that  it  appears  by  the  plaintiff's 
not  cu  /,  lie.  for  p^n  Ihcwing,  that  he  w^s  not  grieved  by  this  procefs  of  cxecu-» 
arrctt.n^  a  man  ^j^^^ .  f^^  j^  j^  (hewti  that  the  IhcrifF  arretted  him  upon  the  2c. 
wu  wuc  war-  j^iy^  which  was  a  long  tiine  after  the  return  of  the  writ ;  fo  it  was 
I  Tcr.Rep  -  ^°"^  without  warrant,  and  is  falfe  imprifonment  in  the  fherifT, 
'  who  took  him  by  colour  of  that  procefs. — And  for  that  caiife  prin- 
cipally this  declaration  was  held  by  all  the  Court  to  be  ill. 

A  plaintiflTnccd  FOURTHLY,  It  wa3  objcfted,  that  the  declaration  was  not  good, 
^  'dl^T'^*  becaufe  he  declares  upon  a  deed,  and  recites  but  parcel,  whcre-s 
fo  nccciVuy  to  ^^^  ought  to  fhcw  thc  wholc  deed. — Sed  non  allocatur  ;  for  he  men- 
fupport  hisac.  tions  as  much  as  ferves  for  his  purpofc  in  this  aftion,  and  the  re- 
lion.  ficlue  (hewn  doth  not  alter  it.     Wherefore,  for  thc  firll  and  third 

Ante,  140.       exception,  it  was  adjudged  for  thc  defendant, 

Cowp.  665. 727^ 

ca.e  18.  Clerks  Cafe. 

Contemptuous  ^LERK  of  Heitferd  being  expelled  fiom  being  a  burgcft  there, 

words  fpokcn  V>*  procured  a  writ  {a)  to  the  mayor  and  burgefles  to  reftori 

a^ninyoHs  no^  1^™'  or  fignify  the  caufc  ;  who  returned,  that  he,  being  chqrcU- 

c»uft5  of  dif.  warden,  prcfeiitcd  one  of  thc  burgefles  malicioqfly  without  caufc. 

franchirerocnt,  for  being  abfcnt  from  the  pcrpnibulation  ;   for  which  being  re- 

Lut,  231.  bukcd  by  the  mayor  he  faid  conrrmptuoufly,    «♦   I  care  not  for 

2.  Lev,  200,  «»  \\x,  \jayor  nor  any  of  the  burgefles ;"  and  for  this  caufe  he  was 

M^'c^^H  a  ^^P^'^^^' — -^'^^  *^  ^^'^^  held  to  be  no  caufe  of  cxpuifion;  wbcr.efoic 

s'iies,^! 51.*  **  there  was  aiiother  writ  of  rcftitntion  aw^ardcd. 

Salk.  426.  (a)  Of  maiidanms.    See  4,  Com.  Pig.  acj.     5.  Mfd.  257. 


Case  19. 


Michel  {i^a!t[ii  Sir  John  Croft  and  Others, 

'Tiialt\  Tetm,   II.  Jac.  I ,     Roll  1 1 9. 


Toifcirt/aiias  CCIRE  FACIAS  upon  a  judgment  in  debt  againft  T/j§mas  Rii,^, 
on  a  judgment  O  for  two  hunJicd  pouuds  againft  his  terre-tenants.  Thc  Ihcriff 
t"  c"*  mlr'^^oM  returned,  that  he  warned  Sit-Jphn  Craft  and  three  other  terre-tenants. 
orth^ddcnT* '  The  three  made  default,  Sir  John  Croft  pleaded,  th^tonc  Thomas 
dnntsmay  plead  J?/Vf/ was  terre-tenant  of  twenty  acres  in  fuch  a  vill,  which  arc 
«« ihat  there  the  lands  of  thc  faid  Thcmas  Rivets  againft  whom  thc  recovery 
v.as  nojciytfa^  ^^^  ^^  ^Y\t  timc  of  the  judgment;  and  demands  iudgroent,  if  hc 
ctMer^Xfcn.***  fliall  be  put  to  anfwtV,  uiitil  the  i^^'xAXhormr.  Riv:t  be  warned 
dams.  3.  Co,  13,  14.  Crc.  Car.  ays-  5»8.  M««r.  5^4*  1.  Vent.  ^:»4,  105.  V  S>^' 59^*  6o«. 
2.   Saund.    8.    23.     ulA^t.zYy*  * 

Thr 
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The  plaintiff  thereupon  demurred :  and  after  arguiDent  at  the  bar,      Mxcftl 
it  was  adjudged  for  the  defendant,  that  the  plea  was  good.  ,.   *^*^>5^ 

Houghton,  Jujlke^  faid,  There  is  difference  betw^kt  a /aV^  and  others. 
facias  to  have  execution  upon  a  judgment  in  debt,  and  to  have  ex-  g^^  ^^^ 
ecution  upon  a  judgipcnt  in  a  real  aftion:  for  in  the  laft,  this  is  ^',^, 
not  any  plea,  for  every  tenant  ftiall  anfwcr  for  that  which  he  hath,  Scra,  464. 
and  the  one  may  lofe,  and  the  other  not ;  but  in  a  fche  facias  to 
have  execution  of  a  debt,  becaufe  every  cfhe  ought  to  be  contri- 
butory for  his  part,  the  pne  Ihall  not  anfwer  as  long  as  he  caa 
fhew  that  another  is  contributory  with  Jiim :  and  although  thq 
IherifF  returned,  that  fuch  are  terre-tenants,  yet  that  Ihall  not  con- 
clude tlie  defendant,  but  that  he  may  fay,  that  another  is  terre-tc-p 
nant  of  parcel,  who  is  not  warned  ;  and  a  purchafer  cannot  hav^ 
an  audita  querela^  until  he  be  grieved  by  tlie  execution  fued  againft 
him,  as  17.  JJf  and  17.  Edw,  j^.pL  29,  and  being  warned,  if  hq 
do  not  plead,  that  another  is  terre-tenant,  who  ought  alfo  to  be 
charged,  he  never  afterward  fliall  have  an  audita  querela:  and  tliat 
pne  may  have  an  averment  againft  a  fheriff's  return,  appears  by 
2.  Eli%.  Dyer^  17^.  41,  Edw.  3.  pL  36.  ii.  Edw.  ^.  "  BreviumJ* 
i86.  where  thi§  plea  pleaded  was  allowed  to  be  good  ;  but  tliat  the 
writ  Ihould  not  abate,  and  that  the  defendant  ftiould  not  anfwer 
until  the  other  was  warned.  Vide  12.  Edw.  3.  "  Executor^'*  77. 
— "VVhcrefoff  i^  was  adjudged  for  the  {lef^ndant. 

<  Roberts  againfi  Trenayne,  Ca«jio, 

Triifity  Term,  14.  J^ac.  l.     Roll  %^o,  Ccrnui* 

'T'RESPASS  de  claufi  fraffo  in  Northal/.  Upon  not  guilty  pleaded,  Money  fenc  on 
*     a  fpccial  verdift  was  found,  that  Cyprian  Cory  was  feifcd  in  fee  *  mortgage  for 
of  the  land  in  qucftipn;  and  that  it  was  agreed  that  one  Mary  J  *'»"*  A'™**  *^ 
Jddingtoi}  ihould  lend  to  hipi  one  hundred  and  fifty  pounds,  and  for  J^*^  ^  be"^*i<t 
the  fecurity  oftlic  repayment  thtx^oi Cyprian  Cory  leafed  to  the  faid  quarterly,  if  the 
Mary  Addington  this  clofe  for  fixty  years,  to  commence  at  the  end  tttuitrfo  long 
of  two   years,   upon  condition  that  if  he  paid  the  one  hundred  ''*'•  "  "f"/*' 
and  fifty  pounds  at  the  end  of  two  years,  the  Icafe  Ihould  be  void  ;  ^'„'dS^he 
^nd  it  was  then  further  agreed  betyrixt  them,  tliat  the  faid  Cyprian  contingency -,  and 
Coryy  for  the  deferring  and  giving  day  of  payment  of  the  faid  one  although  tho 
hundred  and  fifty  pounds  for  two  years,  inould  pay  unto  die  faid  P*y™«'*  ©^  'he 
Alary  jfddmgton  for  intereft  yearly  twenty-two  pounds  ten  Ihillings  l^p^ym^of 
quarterly,  if  the  faid  Mary  Jddin^ton  Ihould  live  fo  long :  that  in  the  i^ncipal 
performance  of  this  agreement,  fhc  lent  the  faid  Cyprian  Cory  one  be  fccured  by 
hundred  and  fifty  pounds,  aiid  he  made  the  faid  lealc  for  fixty  years,  ^V*'^  <*«cdf. 
and  granted  by  fine  to  the  faid  Mary  Addington  an  annual  rent  of  ^"'*»  *^"  *53- 
nventy-two  pounds  ten  fliillings,  to  be  paid  quarterly,  if  fhe  lived  Moor,  398. 
io  long,  and  afterwards  conveyed  the  inheritance  to  the  plaintiff;  *•  ^^^^  ^*' 
and  that  the  faid  one  hundred  and  fifty  pounds  was  not  paid ;  and  ^^  ff,*'  *°' 
that  the  faid  Mary  Addington  took  to  hulband  Trenayne^  who  enteted  5.  Co.  70. 
for  non-payment ;  ufi  fupcr  totam^  t^c.  1.  Lutw.469. 

Carth.  68. 

The  first  Question  was,  Whether  it  were  an  ufurious  con-  ».  shower,  s. 
traft  within  the  llatute,  becaufe  it  was  a  mere  cafual  bargain ;  for  *•  ^^^'  3oi. 
if  (lie  die  before  ai>y  day  of  payment  of  the  rent,  the  rent  was  J*Hawk.P.C. 

gone,  530. 
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Covvper,  ix».  gone,  anc}  yet  he  ftiould  retain  the  one  hundred  and  fifty  potindt 
•71.  770.  for  two  years,  |nd  payfnothing for  it? — It  was.  resolvfd,  that  it 
z^i.  Rep.  ^as  an  ufurious  bargain ;  for  by  intendment  (he  might  live  above 
*^TCTm  Re  ^^^^  y«ars,  and  it  is  an  apparent  poffibility  that  (he  (bould  receive 
«6  «x  ^'  ^l^^^  confideration  whereby  fhc  is  witliin  the  ftatutCr  Fide  5.  Ca.  70, 
^      *    '  Cir^ton's  Caf€. 

If  ftnrecal  f«u,  SECONDLY,  It  was  movcd,  Wlicther  this  leafe,  being  taken  for 
w""n  an  ufarU  ^^^  payment  of  the  principal  money,  wd  not  for  the  payment  of 
•04'coniiaa?"  ^^y  P^'*^  of  the  ufury,  be  within  the  ftatute,  to  make  tlic  bargain 
W»»  one  for  the  void  r — 1t  WAS  RESOLVED,  that  it  is,  becaufe  it  is  for  the  fccurity 
pincipai^  and  a  of  money  lent  upon  intercft,  and  for  the  fecuringof  that  which 
•itffercntoncforjj^g  ft^^^j^^  intends  he  ihoiildlofc:  for  otherwife  it  would  bean 
lwh*arc  voidr  ^^'^^on  out  of  thc  ftatute,  tliat  he  v/ould  provide  for  the  fecurmg  of 
Ante,  440.  '  the  payment  of  the  principal,  v/'.iatfoever  ufurious  bargain  was 
5.  Co.  69.        made,  which  the  law  will  not  permit- 

i'ro.  Eiiz.  ^8.   1.  Lev.  S.     Skin.  34S.     i.  Hawk.  P.  C.  532* 

In  an  ujorma-  Thirply,  It  wgs  objefted,  That  this  verdia  found,  that  tbert 
pom  for  perjury  ^^s  an  agreement  between  them  in  thc  fame  manner  prouty  frfc. 
kmuft b^ aU^  ^^  *^  ^^^^  ^^^  ^^^  ^^^  ^^  ^^  ^^''^^P^^  ogreatum^  which  ought  to 
kdged  10  have  bc  prccifely  found,  to  draw  him  to  be  an  offender  within  the  fta- 
been  wilfully  tutc :  and  therefore  in  an  information,  if  it  be  not  alledged  that 
mmdimruptly  cortupti  (igr eat wfif Jilt ^  it  is  nat  good;  (bupon  tlie  ftatute  of  5.  £7/2. 
committed  5  but  c.  g.  of  perjury,  if  it  be  not  alledged  that  he  voluntarih  et  corrupii 
w^h^^^^xtoi^^'^^^ifi^  P^^j'^*'^^^  ^^  ^^  "^^  good. — Sed  non  allocatur;  for 
■fury  is  good,  tliere  is  a  difference  betwixt  an  information,  which  ought  to  .be 
•hough  it  do  not  precifely  alledged,  and  a  fpecial  verdi£k  wherein  all  tlic  circum- 
ftnd  that  thc  ftances  are  found ;  which  being  apparent  to  tlie  Court  to  be  ufuri- 
^rtemeni  waf  ^^^.^  ^^^  cannot  by  intendment  have  any  other  conftru£tion,  it 
Xite^'e*.  210.  fufficeth ;  and  here  it  is  apparent,  that  thc  money  was  lent  for  in- 
'  *  tereft,  and  is  more  than  the  ftatute  permits  ;  wherefore,  being  ufury 
^o.  iz.  147.  jppjygnt,  the  Court  (ball  judge  it  accordingly.  And  the  cafe  of 
Cro.*rar.  501.  Higghis  V.  Mcrvin  was  cited  to  be  adjudged,  that  if  the  corrupt 
Hciiey,  IZ.  agreement  be  not  cxprefled  in  the  verdift,  and  the  matter  is  appa- 
J.  Hale,  169.  rent  to  thc  Court  to  be  ufury,  there  the  jury  need  not  to  fliew  that 
Shower^^'        it  was  corruptly,  for  res  ip/a  /oritur  :  otherwife  it  is*  if  it  be  but 

2.  Hawk.'p?c.  iroplied.    Wherefore  it  was  adjudged  for  the  plaintiff. 

??•  .3*1' ,  ^       Note,  That  Dodehidgb,  Jufiiccy  took  tbefc  differences  in  cafca 
'  of  cafual  ufury. 

If  money  h^  FiRsT,  If  I  lend  onc  hundred  pounds,"to  havetonc  hundred  and. 
km  on  a  rz/p*  twenty  pounds  at  the  year's  c^nd  upon  ^cafualty,  if  the  cafualty 
at  more  than  gocs  to  the  intcreft  only,  and  not  to  the  principal  it  is  ufury  ;  for 
wK^thrcaAwit  ^^  party  is  fure  to  have  thc  principal  agair^,  come  what  wiU 
affc«s  thc"r»/f-^^D^c '  b\3t  if  thc  intcreft  and  principal  are  both  in  hazard,  it  is. 
ttjt  only,  u  u  not  then  ufury :  and  it  was  therefore  adjudged  in  the  common 
ttfury.  pleas,    in  Dartmouth's  Cafe  (a),  where  one  went  to  Newfound- 

Ante,  251.  landy  and  another  lent  him  one  hundred  pounds  for  a  year  ta 
Cro.  Eiiz.  27.  viftual  his  Ibip  ;  and  if  he  returned  with  the  fhip,  lie  woul4 
643,741.         have   fo   many   thoufand  of  lilh  ;    ar\d  cxprefles  at  what   rate. 

Show.  8.  which    exceeded    thc    intcreft    which  tlie   ftatute    allows  ;    and 

1.  Uv.  54. 

Hard.  518.  i.  Butft.  -56.  1.  Sid.  1S2,  2.  Ch.  Caf.  130.  Vcm.  263.  x.  Ve».  1(4.  2.  Burr- 704* 
3    Bac.    Abr.    i^i.  691.  1.  lUwk.  P.  C.  53T.  and  die  tafes  there  fil^d.  ^ .  B\.  Rtp.  S63.  C<)«*p.  79S^. 

3,  Term  Kep.  531.  • 

(«)  Ai^tf,  209. 
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if  he  did  not  return,  that  then  he  would  lofe  his  principal ;  it  was 
adjudged  to  be  no  ufury. 

Secondly,  If  I  fecurc  both  intercft  and  principal,  if  it  be  at  A  loan  ttoorv 
the  will  of  the  party  who  is  to  pay  it,  it  is  no  ufury  :  as  if  I  lend  ^^^  ^^5  **^»* 
to  one  a  hundred  pounds  for  two  years,  to  pay  for  the  loan  thereof  "^^^j^^^ 
thirty  pounds,  and  if  he  pay  the  principal  at  the  year's  end,  he-jf  bytiwrejiiy- 
ftiall  pay  nothing  fDr  intercft,  this  is  not  ufury ;  for  tlie  party  hath  mont  of  the 
hiseleftion,  and  may  pay  it  at  the  firft  year's  end,  and  fo  difcharge  P'incipai,  the 

himfelf  borrower  may 

avoid  the  incc- 
refl.  ^.  Co.  69.  b.  i.  Atk.  342.  351.  z.  Burr.  S9Z«  x.  Vent.  254*  I.  9k].  37.' 5. Bac.  Ab.  4:>S. 
1.  Hawk*  P.  C*  531.    Cowp.  1134  794«     Dou^l.  71 2, 

Sheriff  againft  Wrotham.  Cashi. 

Trinity  Term,  l^.Jac.i.    Roll  61^. 

rpRESPASS,  auare  claufum  fregit  at  RiJguell.    Upon  not  guilty  On  a  devife  of  - 
-■-    pleaded,  a  Ipecial  verdift  was  found,  that  f,  ^^^^^^^ '°  ^- 

fyiUtMm  fVadij  being  leflcc  for  twenty -one  years  of  the  land  in  **  »«<>  after  tho 
queftion,  by  his  will  dcvifcd  the  benefit  of  his  leafe  to  Alice  hiil^^^\^^ 
wife  for  fix  years  after  his  death  ;  and  further  devifed,  that  after  u  ^  ^g' 
the  faid  fix  years  ended,  **  then  John  my  fon,  if  he  come  home,  «<  home.  (haH 
••  fhall  have  the  benefit  of  my  faid  leafe  during  the  refiduc  of  the  "  have  it  for 
•*  term  ;  and  if  John  my  fon  doth  not  then  come  home,  then  ||  ***  nM^e  of 
*'  miliam  my  fon  Ihall  poiTeft  and  have  that  leafe  to  his  benefit . I  ^qViTlff!  d» 
^^  \xni\\Jchn  my  fon  do  come  home."     And  he  devifed  to  his  «  not  then 
wife  ail  his  goods,  chattels,  and  implements  of  houfe,  and  made  '<  come  hotne^ 
her  executrix,  and  died.  "  ^-  ^«w  P<*<"- 

jflice  enters  clanumdo  virtuu  legaiionls.     WlWiam  the  fon,  during  u  the  leafe  uotU 
tlie  fix  years  (J^hn  being  beyond  feas  and  not  returned),  made  his  "  s.  da  come 
will,  and  deviled  that  leafe  to  Hejier  his  wife,  and  made  her  his  exe-  "  ^^^"^ »"  C.^ 
cutrix',  and  died.     The  fix  years  afterwards  expire  ;  John  doth  ^<^^^fj^t'^\^^ 
return;  and /7£/?^r  takes  to  hulband  thc*plaintiff,  who  enters:  Alice^  fix'yeari*'* 
takes  to  hufband  the  defendant  \  and  the  qu^fiion  was,  Which  of  expire,  and  if 
thefe  had  right  ?  ^-  <«•  ««« con>« 

.-_  ...  f     iii-».-       home,  it  ihall 

After  divers. arguments  at  the  bar,  it  was  adjudged  for  the  plain-  go  to  hit  exe- 
tiff,  that  HeJler  had  good  right  as  legatee  or  as  executrix  of  friUiam  cwtrix. 
the  younger  fon,  although  he  died  before  the  fix  years  expired.  ^"J^  395- 4fi»* 
Ana  although  it  were  objcftcd,   that  it  was  a  mere  poflibihty  in      '  ^^°' 
the  fecond  (on,  and  that  he  could  not  have  it  uiilefs  he  furvived  t.RoU.Ab.9r6. 
the  fix  years  and  his  brotlicr  did  not  return,  fo  as  there  were  two  ^-R^U- Ab.48. 
contingencies  therein,  and  it  was  never  vefted  in  the  teftator,  and  l^co?i^!  ^'' 
therefore  he  could  not  devife  that  his  executrix  fhould  have  it,  for  cro.  Eiiz*  878. 
fhe  can  take  nothing  unlefs  her  tefiator  had  the  intereft  in  him,  i.sid.  344.188. 

for  flic  cannot  take  it  as  bona  feflatoris^  when  the  teftator  never  had  3-  ^^  •  »6s- 
ji .  ^  I.  WUf.  105. 

225. 
Yet  ALL  THE  Court  held,  when  it  was  firft  devifed  for  fix4.Barr,2i57. 
years,  and  afterwards  for  the  tefidue  of  the  terra,  it  is  not  a  pofii-  »•  Aik.  376.' 
bility,  but  the  intereft  of  the  term  after  fix  years  expired.    And  al-  *  corn'oi^'^V' 
though  it  Ihould  be  accounted  to  be  a  poilibiKty  m  the  teftator,  J' saUc'.  231!^** 
yet  forafmuch  as  it  is  fuch  a  pofli bility  that  the  term  might  have  chan.Caf.  132* 
tefted  in  him,  if  he  had  lived  until  after  the  fix  years  expired,  the 
wife  by  her  entry  having  agreed  to  that  legacy^  the  rcfidue  of  the 

term 
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Sstftirr  term  might  have  vefted  in  him  without  any  other  ceremohy,  it 
^i^'^       was  held,  that  that  poffibility  might  well  go  to  his  executrix,  and 

AOTHAM.  ^j^^  executrix  fliould  have  it  bccaufc  it  might  have  Veftfcd  in  tlie 
teftator.  f^tde  3.  Co.  19  Bora/ton  s  Cafe^  that  a  term  certain  beir^g 
limited  to  one,  and  after  that  it  fhall  go  to  another,  is  not  a  con- 
tingent cftate,  but  a  mere  intereft.  Vide  P/ow^.  519.  WelJteniCafe^ 
and  10.  Co.  51.  Lampet^s  Cafcy  to  rcfolvcd.  And  although  a  judg- 
ment was  cited  in  this  court  Trinity  Tcrm^  %,Jac.  i*  R»ll  ^^9'  ^'^ 
Price  V,  Atmcre  («),  that  fuch  a  poffibility  ofa  term  (hall  not  go 
to  an  executor  or  adminiftrator,  they  held  that  it  was  riot  law, 
but  conceived  the  refolution  in  Lampet^s  Cafe  to  be  good  law  in 
this  point.  And  it  appears  here,  that  the  defendant  hath  not  any 
colour  of  claim ;  for  it  is  limited  to  her  but  for  fix  years,  fo  Ihe 
ought  not  to  have  it  for  a  longer  timc^  and  that  John  was  not  to 
have  it,  unlefs  he  were  returned  ;  wherefore  it  veued  in  fFtUiam  • 
arid  thereupon  adjudged  for  the  plaintiflF  (^). 

(4)  I.  Roll.  Ab.  916.  for  until  they  expired  heliad  no  intereft  | 

but  in  I .  Roll.  Abr.  9161  that  his  executor 

(i)  In  the  abridgment  of  this  cafe  (houM  have  it,  becaafe  it  was  a  pofltbilitjr 
2.  RoU.  4S.  it  isk  faid  thai/f^i/Z/fl^wcculd  not  fi«d  in  the  teftator,  and  depending  only 
d£vlfe  thi*  poHibi'iiy  during  th«  fix  years,     on  tbe  a^  of  God  for  Sts  perfeCtiod, 


CAaxft2.  Havergill  agabtft  Hare* 

Hilary  Term,  i^.Jae^  i.     RM 

If  a  rent. charge  PjKCTMENT  of  a  leafe  of  TFilliam  Fijhery  of  lands  in  Plum^ 
he  granted  in  ^  Jjed^  for  three  years.  Upon  not  guilty  pleaded,  a  fpecial  vcr- 
he  xvith  a        dift  ^as  found,  tliat 

claufeofdi- 

ftrcfs,  ani  a  Iriliiam  Parker  Was  fciftd  of  that  land  in  fee,  arid  the  3tft  Or- 

ftnc be  levied  of /e?^/rr,  S.  Jac.  I.  by  indenture  enrolled  within  fix  months^  granted 
the  lands  to  the  ^  j.g,^j  q£  twcntv  pounds  a  year  to  Ifaac  Warden^  and  his  heirs  and 
that^^f  the  fiid  ^^Aig'^s,  payable  at  Michaelmas  and  the  Annunciation^  with  claufe  of 
ytarlyrmt  diftrefs  ;  and  by  the  fame  indenture  covenanted,  for  himfelf,  his 
ihouid  he  be-  heirs  or  affigns,  upon  requcft  by  the  faid  Ifaac  fVarden^  hisf  heirs 
hind,  and  no  and  affigns,  to  lew  a  line  of  the  laid  lands  to  Robert  Hill  and  fVil^ 
ftr^r^^hV'"  //tf/Ti  Pewall,  which  fine  fiiould  be  to  tlic  ufes  fbUowing,  and  tliat 
grantee,  his*  ^^^Y  fliould  (land  and  be  feifed  to  the  ufes  intents  and  purpofes 
heirs  or  afligns,  after  exprcflcd :  *'  That  if  it  Ihall  happen  tlie  faid  yearly  rent  of 
mayentertiiitht'*  twenty  pounds  to  be  behind  and  unpaid,  and  that  not  fufficient 
rent  be  paid:  on  cc  Jift^fg  can  bo  fouiul  upon  the  premifes,  or  any  rcfcous,  potind- 
hecomin%  ar^"^  **  breach,  or  replevin,  fhall  happen  to  be  made,  that  then  and  from 
rear,  the  grantee  *'  thenceforth  it  Ihall  and  may  be  lawful  for  the  faid  Ifaac  Warden^ 
may  enter  j  (or  <«  his  heirs  and  afiigns,into  the  faid  lands  to  enter,  and  to  have  and 
this  is  not  a  <•  cnjoy  the  rents  thereof,  until  the  faid  rent  of  twenty  pounds^ 
'k!l^!lti^  io"lhe  "  ^^^^  ^^^  arrears  thereof,  if  any  be  arrear,  be  fully  fatisfied  to  the 
ttfe,  aAd  rbail  "  ^^lid  Ifaac  JVarden^  his  heirs  or  afligns."  They  find,  that  the 
be  conftracd  faid  Ifaac  ff^rden^  by  deed  indented  and  enroUea  within  the  fix 
tcGordingto  months,  12.  June^  ^nno  9.  Jac,  r.  bargained  and  fold  that  rent  to 
the  intent  of  ^jf^uiiam  Fijher  the  leflbr,  with  all  penalties,^forfeitures,  profits,  and 
epartiesi  advantages  Comprifed  in  the  faid  indenture ;  that  in  19.  Offober^ 
Co.  Lit.  103.  II*  Jac*  I.  the  rent  due  at  Miehaelmas^  being  arrear,  was  demanded 
i.Roii.Ab.846.  by  fyiUiam  Fijber^  and  not  paid,  nor  yet  is  paid  ;  tliat  in  Trinity 

%,  Roll.  Ab.  48. 

7^j.  Moor,S3i*     i.  X«^n.  246.     i.  Si4f344.    Fcarae,42j.    i.BiCi^t  il9..4to* 
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T^f'm^  12.  Jac,  I.  lyiHlam  Pcwutlt^  at  the  i:<^ueft  of  fViUiam  Fljhen,    HAv»kciLL 
cvicd  a  fine  to  the  ufcs  coraprifcd  in  thefaid  firft  indenture  ;  that       ^«*'i/* 
ifterAvards,  23.  Septtmbtr^  13.  Jac.  i.  William  /7//;<?r  diftrahied  for  ^**' 

rWis  rent  often  pounds  due  ^t  Michaelmas  y  11.  Jac.  i.  and  im- 
pounded the  di  fire  fs,  and  the  defendant  iw^i  z  replevirty  and  had 
the  diflrcfs  delivered  hyrfpkvwi  and  that //^////aot  i^i/Aw  entered 
and  let  it  to  the  plaintiff  for  three  vears,  prout  in  the  declaration; 
and  tlie  defendant  ouftcd  him  ;  etji^  tsfc 

This  cafe  was  often  argued  at  the  bar,  and  afterward  at  the 
bench. 

The  First  Qitestiok  made  was,  Whether  the  entire  rent  not 
\>€mg  arrear,  but  only  ten  pounds  for  half  a  year,  be  a  caufe  of 
entry  within  the  provljo  ?  for  that  the  words  thereof  are,   **  if  the 
•*  laid  rent  of  twenty  pounds  be  arrear,"  and  doth  not  fay,  "  or 
*'  any  part  or  parcel  thereof,  &c."  and  this  being  a  condition 
ought  to  be  taken  ftridly. — ^But  as  to  that,  all  the  Justices 
agreed,  that  it  is  a  fufficient  caufe  of  entry  i  for  the  rent  is  arrear, 
and  he  may  have  an  affile  de  redditu  fneW^,  although  half  a  year's 
rent  is  only  in  arrear,  and  it  is  within  the  words  and  intent  of  the 
condition.     Alfo  this  i$  not  a  condition,  but  a  limitation  of  the 
life,  which  is  to  be  conftrued  according  to  the  intent  of  the  par- 
ties ;  and  the  words  are  not,  "  if  twenty  pounds  rent  be  arrear,^ 
but  "  if  the  rent  of  twenty  pounds  be  arrear  j"  and  that  is  faid  to 
be  arrear,  if  any  of  the  half  year  be  arrear.     Wherefore  this  non- 
payment of  the  ten  pounds,  and  replevin  brought  upon  the  diftrefs, 
are  fufficient  caufes  of  entry. 

The  Second  Question  was.  Whether  this  contingent  and  if  a  rent  in  Air 
future  ufe  to  rife  upon  non-payment  of  the  rent,  and  tlie  replevin  ^  granted,  ami 
fued  upon  the  diftrefs,  which  was  limited  to  Ifaac  IFurden^  his  heirs  Jhc^Ji-c^nj^^^^ 
and  ailigns,  be  transferrablc  over  by  this  indenture  of  bargain  and  .^j  pJr^fc"  * 
fale  ?  for  it  was  ftrongly  urged  by  the  dcfendant-s  counfcl,  that  it  that  if  the  rent 
is  a  matter  in  privity  and  poffibility  only,  which  is  not  transfer-  be  arrear  tha 
rable  before  it  falls /«  ejje, — But  all  the  Justices  refolved,  that  5*^*"***  "*^y 
it  being  a  matter  of  iuhcritance,  and  being  for  the  fecurity  of  the  rwmingem*** 
])ayment  of  rent,  and  waiting  upon  the  rent,  might  wel)  te  trans-  and  future  ufc 
icrred  with  the  rent,  and  bjr  the  grant  of  the  rent  the  penalty  and  to  rife  on  the 
advantage  well  paflcd ;  but  if  it  had  been  a  mere  poffibility  or  a  non-p»y««cnt  of 
contingent  eftate,  not  coupled  with  any  other  eftatc,  then  it  had  |f^^^J^bte  " 
notpaffed.  ^  ovcr,bybargaia 

and  fale,  with  the  rent.     z.  Roll.  Ab.  48.    Cro.  Car.  359.  593.    Piowd.  56*    Ld.Ray.  52.  FearDe,4a3, 
t.  Wilf.  166.     2.  Bl.  Com.  165.  314. 

Thirdly,  Admitting  it  to  be  a  fufficient  breach,  and  that  he  a  fine  levied  to 
hath  the  title  well  conveyed  to  him,  the  quellion  then  is.  What  «^»«K'^*n*««of  • 
eftate  he  gained  by  his  entry  ?  becaufe  the  words  are,  that  *«  he  JJ||*|,'^J**^^* 
*'  (hall  enter  and  retain  until  he  be  fully  faiisfied."     Whether  he  u'mited^rway 
hath  fuch  an  efla'te  as  that  he  might  make  a  leafe  for  three  years  of  ufe,  to  enter 
out  of  it?  and,  Whetlier  the  leflee  upon  fuch  a  leafe  may  maintain  on  nonpay. 
an  ejefiment  ?  for  it  was  much  infifted  upon  and  very  ftrongly  urged  "*"^  ®/  ^^ 
at  the  bar  to  the  contrary  ;  but  only  that  he  fliould  have  the  lands  "^^     *?.f  T^^ 

r  11  ^  r   rr  ^  -ii  •*  '•  tain  Until  n© 

\uaji^  a  pledge,  or  as  tenant  at  luuerance,  until  the  rent  was  paid.—  •«  be  fuiiyfatis. 
**  fied,**  conveys  to  him  m  tntry  an  eftate  in  pofleflion,  of  which  his  leflee  may  maintain  ejeftroenc  \  fof 
It  is  fNo/i  a  conditional  inheritance  until  the  rent  be  paid.  i.  Rell  Ab.  8464  ».  R0U4  Rep.  \%,  Poph. 
u6. 147.  3.Bnl(t.25o.  1.  Sid.  32 j.  162.  344.  Rnym.  135.  i5t.  1,  Saund.  txa.  t.  I<8r.  17^ 
M%  i4(,    Cr9«  Car*  5U«    ^« Bac.  AU  17a*    4.Bac  Ab.  3#a. 

But 
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Hatfrgill   But  ALL  THE  JUSTICES  rcfolvcd,  that  hc  had  fuch  an  eilate  that 

Mgainfi      he  might  make  a  Icafe,  and  that  this  leafc  was  good  until  the  rent 

HARt4        ^^g  p^jj  .  ^j^j  j^  jg  ^^^j^  ^  conditional  inheritance  which  (hall  go 

Sec  Mr.  Har-   ^^  ^'^  hcirs  and  afligns,  but  always  determinable  upon  the  payment 

grave's  Co. Lit.  of  the  rent,  as  in  the  cafe  in  Littleton,     Feoffment  referving  rent 

p.ios»notc(3).  upon  condition  tore-enter  and  retain  until  he  be  fatisfied,  it  is 

no  abfolute  defeat  of  the  cftate,  but  a  retainer  as  a  pledge.     FiJe 

44.  Jfl:  pL  3.     21.  Hen.  7.  pL  7.     38*  Edw,  3.  pL  $.     Dyer^  375. 

14.  Hen.  8.  pL  4.     8.  Co.  96. 

i^.  Iftman  The  Fourth  QUESTION  was,  Whcthcr  this  rent  of  ten 
grant  a  rent-  pounds  duc  and  demanded  before  the  ffne  levied  (at  which  time 
charge  in  f«,  f^^  non-payment  no  ufe  could  be  raifed)>  and  afterward  the  fine 
to /#«^  « /«« to  ^^  levied,  and  then  a  diftrefs  is  taken  for  the  rent  due  before  the 
the  u(es,  in-  fine  levied,  and  afterwards  replevin  fued  tliereupoUi  gives  title  of 
tents,  and  pur-  entry  to  ff^Uiam  Fijher  f 

the  rent  i^  be.  And  in  this  point  the  Juftices  were  divided.  HotJCttTON'  and 
hind,thegranteeDoD£RiDGE  held,  that  he  had  not  any  title  to  enter;  for  this 
thtn  andfrmn  rent  being  duc  before  the  fine  levied,  by  the  levying  of  the  fine 
***"''& '*T  If  ^^  "^^^  ^^^^  raifed,  and  not  before,  and  that  cannot  extend  to 
tttwd^ihefine^"^  formerly  arrear  ;  for  it  ought  to  bearrear  after  the  ufe 

is  levied,  whe.  raifed,  and  there  ou^ht  to  be  a  diftrefs  taken  for  that  rent  which 
thcr  he  can  en-  is  arrear  after  the  uies  raifed,  and  not  to  any  rent  before ;  for  the 
tcr  for  rent  words  are,  "  If  the  rent  be  behind,  and  diftrefs  taken,  and  replevin 
^liJiT^  **  fued,  then,  &c."  which  cannot  refer  to  any  rent  due  before  thd 

fore  the  fine      fi^C. 

watievied?  Croice  and  MoNTAGUE  held,  that  the  fine  levied  and  the  firft 

f.RoU.Ab.800.  indenture  Z.Jac.  i.    (which  was  before  the  rent  due)  were  but  an 

a.  Co.  9^.        affurance,  and  therefore  being  levied  hath  his  cflcnce  for  theraifing 

'co  ^        of  ufes,  and  is  guided  by  the  firft  indenture,  which  was  long  time 

Dyer,  191.       before  the  rent  due ;  for  the  execution  of  all  things  executory  rc- 

fpe£t  the  original  a£t,  and  fhail  have  relation  thereto,  and  all  make 

but  one  aft,  altliough  done  at  feveral  times ;  as  the  Earl  of  Hut^ 

land's  Cafe  (a),  covenant  to  levy  a  fine  of  a  hundred  acres  within 

the  year ;  the  year  expires,  and  a  fine  is  levied  of  eighty  acres,  the 

fine  fhall  be  to  the  firft  ufe.     Alfo  tliere  is  no  caufc  of  entry,  but 

for  the  diftrefs  taken,  and  ^he  replevin  fued,  which  are  both  after 

the  fine  :  wherefore  they  held  that  he  might  well  enter.    But  if 

the  diftrefs  had  been  before  tlie  fine  levied,  and  the  replevin  after, 

it  might  peradvcnture  have  been  othcrwife :  wherefore  for  tbii 

point  they  would  advife* 

(«)  5.  Co.  s6.  b. 

Cask  »).      The  King  againft  the  Executors  of  Sir  John  Daccombe^ 

In  the  Exebefuer^ 
A  beneficial  Tjr  jf^Q  |AMES  made  a  leafe  to  S/>  Jdhn  Daecomhe  and  others, 
*rdeS°  hdd  ^^  ^^^  provifion  of  wines  for  his  IVfajefty's  houfe  for  ten  years, 
in  trurt,  is  for-  ^^  ^^uft  for  the  Earl  of  Somerfet,  They  made  a  leafe  for  all  th# 
feitcd  to  the  term  except  one  month,  renacring  ninfc  hundred  porrnds  a  year, 
king  on  an  at-  The  iarl  of  Semerfet  being  afterwards  attainted  of  feldnv,  the? 
t^^fon  *'''*'**'  queftion  was.  Whether  the  truft  which  was  for  the  faid  earl  wai 
»"rc1l Ah.  807.  forfeited  to  the  king  by  this  attainder  ?    And  it  Was  referred  td 

Kob.  214.  3C0.  3.  a,  2».Co.  i«  H4rd.  40^.495*  t,Uv.a79.  t- Sid.  160.  l.Asd.  a94« 
Suundf.  1S7.  b.  11 
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all  the  Jufticcs  of  Englamly  by  command  fromthe  king,  to  be  cort-    The  Kino 
lidered  of,  and  to  certify  ihcir  opinions.  The^xt^ 

Tanfjeld,  Chief  Bavdiu   now  delivered  all  their  opinions  to  of  sir  John 
be,  that  this  truft  was  forfeited  to  the  king ;  and  that  the  executor  DAccoMBg. 
Ihall  be  compelled  in  equity  to  ailign  the  reildue  of  the  term  and  Fofter,  123. 
the  rent  to  the  king.     And  he  cited  a  cafe  to  be  adjudged  24.  £//z«  Bunb.  92. 
where  one  Birkct  hjid  taken  bond  in  another's  name,  and  was  after-  »•  w**-»  up- 
wards outlawed,  that  the  king  (hould  have  this  bond  ;  and  that  '*  ^'^*  j7^- 
in  24.  £//z.  one  Armftrong^  being  leflcc   for  years,  afligncd  the  ^'g^^ 
leafe  to  anotlier  in  truft  for  himfelf,   and  oeiag   attainted  of5.C0m.  Dig. 
felony,  this  tiuft  was  forfeited  to  the  king.     But  he  faid  they  all  655. 
held,  and  fo  it  was  refoived  in  another  cafe,  that  a  truft  in  a  free-  »-fi'-^«P«  M^- 
hold  was  not  forfeited  upon  attainder  of  treafon. — Note,  This 
cafe  I  had  from  the  report  of  Humphny  Davenport^   who  was  of 
counfel  in  this  cafe. 

The  King  cgainjl  John  De^th.  caw  24. 

In  tbi  Exchequer. 
Trinity  Term,  l^.Jac,  I.    Roll        • 

TT  was  found  by  inquifition,   that  one  Tork  hid  recovered  five 
■*•  hundred  pounds  in  an  aftion  on  the  cafe,  for  words,  againft  Forftlture* 
yohn  Allen  [a).  Afterwards  John  Allen  and  Edward,  Allen  purchafed  javit  n. 
land  in  fee,  and  aliened  it  to  Jdhn  Death.     Tork  was  outlawed,  and  Une,  jo.  it^. 
fo  his  debt  became  forfeited  to  the  king.     Tlic  qucftion  was,  i-it.Rq>.  nj* 
Whether  the  king  fhould  have  execution  of  the  moiety  of  the  ^'S*'^^',    ' 
moiety  of  John  Allen^  or  the  entire  moiety? — And  it  wAs  re-  V^^^'    ** 
SOLVED,  that  he  Ihould  have  the  cjitire  moiety,  although  Tork 
ihould  have  had  but  the  moiety  of  the  moiety;   but  the  debt 
coming  to  the  king,  he  Ihall  by  his  prerogative  have  execution  of 
the  entire  moiety :  and  it  was  adjudged  accordingly* 

(/•)  Vide  Ante,  p.  78. 

Dalton  dgainjl  Bdrhafd*  cauiJ. 

frinity  Term,  16.  Jac.  i.    Roll 

'T'RESPASS*    Whereas  he  was  feifed  ilx  fee  of  the  tnanor  of^"^** /*«»«/. 
•*-     ku/k'mgton  in  Rujkington  and  Lefingham ;  and  he,  and  all  whofe  *^"^^>  '5o*  »9»» 
cftate,  «c.  have  had  eftrays  within  the  manor,  as  to  his  manor  ap;  ^"j*  -  ^ 
pertaining;  that  the  dciendant,  9.  Ojfoher,  15.  Jac.  1.   one  oX) 
coming  a$  an  cftray  into  the  faid  manor  at  Lefingham  aforefaid,  took    „  ^! Vu*|' !' 
fend  carried  away.'  hTX'''^ 

The  defendant  pleaded  non  culpahllh  \  and  being  found  for  the  ^'  q""'  l^ 
plaintiff,  it  was  moved  in  arrcft  of  judgnient,  thit  the  venire  facias  ?i.co;  li, 
vras  ill  awarded;   for  tlie  venire  facias  is  of  L^r^ham^  where  it     ' 
ought  to  have  been  of  the  manor  of  Rufkingt$n^  or  from  both  vills. 
Viz.  RufkitigtfH  and  Lefingham. 

SfJ  ntn  allocatur ;  ftwr  it  doth  not  appear,  th&t  the  prcfcriptiba 
was  in  oueftion,  as  now  it  ought  to  be  brought ;  but  the  trefpafs 
being  alledged  in  Lefingham^  and  he  pleading  non  culpaSilis,  which 
may  be,  for  that  he  never  took  the  ox,  or  for  ibme  other  caufe,  the 
venire  facias  was  therefore  well  awarded :  it  was  therefore  adjudged 
for  the  plaintiff, 

c^o.  JAC,  LI  Califord 
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ca*V*«.    -  '     '  -Califord  and  Joan  his  Wife  ugairtjl  Knighu'      '  i 

......  Z^.    ^'*"    ■"  Trm/jTerm,    t6,  JacJ  u    '     '     ,*""'[;  t /' ,1 
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Bonafonabu.  *^  a*"*  t  I>ocky  where-  (moaning  that  the  fatd/e^/f  hft4  thoffrrtedd 

Awe,  499.       pox):^'*  and  I  will  prov€  tliec  a  pockjr  wlioro.'*'  Tb«  dcl^nidartt 

Co  17.      '  pltadcd  not  guilty  ;  and  found  againft  him :  and  after  vcrdi«ft  U.was 

Godb.  iri.      n*oved  in  arreft  of  judgment,  that  thcfe  wotds  are  not  ajSj  job^fc^  * 

Stra.  1189.       for  the  firft  worJs,  *'Thou  art  Mutcaml/s  hackucy/'  an^  the.  fe- 

2.  Term  Kcp.    cond  >^ords,  **  Thou  art  a  tliievifh  whoi*e,"arc  not  any  accu/ation 

^^5'  of  felony,  for  llic  may  be  thievifti  in  that  which  is  not  felony: 

.and  for  that  purpofc  two  precedents  were  cited,   viz.  Powell'^. 

.  Hutchns  (r?),  and  I^ob'nts  v.  Hater  Jen  (If),  And  for  the  laft  word*", 

tlie  innuendo  cannot  make  the  words  to  be  intended  tlic  French  po3l, 

when  it  is  not  ihewn  by  any  other  ci re um (lances,  as  to  fay  tliat 

IJie  was  laid  of  them,  or  the  likc.^— And  All  the  Court  was  of 

tiiat  opinion  ;  whereforcf  it  was  adjudged  for  the  defendant. 


CAiE  17. 


(*)  Ancti  I04.  {h)  Ante^r  ^Sr 


Violet  aiainft  Blague. 


A  mtp  lyin^  at  pROHIBITION  prraycd  to  the  admitalty,  f»r  riiatfjp/rt  libelled 
anchor  at  Lim$-  ^  in  that  court  againu  BUt^uey  fuppofine  nim  to  be  in  a  (hiplying 
huft  ikxMi  at  anchor  at  LlmeUufe.  The  libel  was  in  nature  of  a.  detinue  at 
m'tXvturrr-'  •  ^^^  common  law ;  and  bccaufe  it  is  in  cort9re.  comitatus^  ai^d  not 
•!•  tion.  * '  -wiihln  the  admiral's  jurifdi^ion,the  prohimtion  wuis  prayed ;  ar^i 
4.inft.  134,141.*  caft  cited  in.  13.  Jac,  r.  where  4  ihip  lying. at  anchor  dX  Bl^'A- 
Cro.C4r.  S96.  jkW^  \va»  brokcu  by  another  (hip,  ajid  thereupon  fuit  being  coin^ 
MQor,89i  9i6.ffnt^nLcd  in  tiie  admiralty,  a  prohibition  was  gran^ed.-*-£x  p&icpv* 
*  u'1I'^!^**'*"»  JAM  it  wa?  granted  in  liiis^  cafe.     t^iJeTufnp,  Edw.  1.  *'  ^vcwry^^" 

J.  ^1178.    I.  C6m.D'ig..i76:    s.Bac.  Abr  623.     • 

GAfv.tl«  Sly  tigaiftfi  Finch..  ..;  .-    % 

A^r^f^Hsi  ^4DCiRE  FACIAS  was  brought  againftthc  defendant,  as  the  ftierifF 
^^IJP^^*^^  of  G/ci'^/i-r,  for  that  the  plaintiff  having  brought  iL^mfuciag 
return  toa/.  J^Y^^  .a  judgment  a^aintt  one  Tuvkt  of  one  hundred  and  fixtvpounds 
fm.  tlut  he  hat  direfled  to  tlic  defendant  Finch,  he  returned,  that  he  had  taken  into 
i«vicd  the  goods,  his  hands  goods  to  the  value  of  feventy-two  pounds,  and  had  fold 
*^fin'*"hmj**  ^  much  olthcto  as  amcmntcd  to  eleven  pounds ;  and  that  tHe  re- 
ale  tfcey  were***  lidue  remained  in  his  hands,  pro  dcfetlu  ^m/)f*r«m^  until  fuoha4a;^ 
f(fcueix  hut  at  which  time  he  put  tlieni  to  fak^  and  they  were  then  refcued 
•lot on  arecurofrom  him;  upon  which  rcturiitheyirr^yjir/^  was  brought,  com- 
*^^^>^'  ptehending  alijtliis  matter:  whereupon  tbo  defetiidan^^iqaor^ 
Jocifwwn  in  ^'  ^ft^Jf  argument  rft  the  bar,  it wai  slrguedat  the^bttiA^..:  •  ^  ' 
Vi4  haiuii/rfv  Houghton,  "Juftice,  held,  that  rfeirefatias  la'y  ridtrltl'fliis^^ift. 
d^fiiuxmf^fp.  It^was  agreed  o\\  both  fides,  that  the  return  is  •  nbt  g6od  *toi^^«he 
4ntf,7a.  Por^  5^6..-^3i;ownK  5.    HooTfiU,     ft,  RoU«  Sep^.j^;..  '0^«,)8.,^  'Marcb.'i^  .  Cnz, 
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ftifcuc,  and  that  the  flicrifF  by  this  return  hath  charged  himfclfi        5'  ^ 
The  qucflfion  otify  is,  Whtithir  he  hath  dtatged  himTclf  by  this     ^f^'^'^ 
writ  ?  And  he  held  that  he  had  not  j  and  to  that  purpofc  he  cited 
34.  Hen.  6.  pL  36.    Dyer,  a^i.    isf  9.  EJw.  4.  pL  50.     For  al-  ^^'""^'^^J- 
thtnigh  the  Iheriif  hath  returned;  th^t  the  gookls  are  of,  the  ^'^^^^^^a^lio^i 
bf  (eventy^tmJ  pounds^  it  is  not  any  teftoppcl  to  him,  but  he  Tn-^y  ,,  Burr.  ^^7 
fcH'therii  for  more  or  lefs,  as  he  can  get  for  them  ;   and  therefore  i.  BL  Htst^ei;* 
itu  tibt  reafonable  he  fhould  be  charged  with  that  eftimated  value. 

l3'oDERiDGE,  Jujltce,  to  tlie  contrary,  and  that  thelheriff  is 
chargeable  fey  the  (cirefaciasy  for  he  cannot  diminifh  aught  from 
the  power  tliat  the  law  gives  him  ;  ind  tor  that  purpofe  hc'cited 
19.  Edw.  1.  ^'Execut:'  147.  2.  Hen.j^,  pL  15.  13.  Rich.  1.  />/.  74- 
The  ftatilte  bf  fVeJlmmfter  the  fecond  is,  "  ^Id  vicecomitH  mul- 
**  todei  dant  nfp9nfi6nesi  quod  non  pojfunt  exequi  pracepta  regis  propter 
**  rejiftent'iam  potejiath  alicujus  magnatis^  de  quo  caveat  vicecomes  de 
*^  catero,  quia  hujufmcdi  refponjiones  redundant  in  dedecUs  dom^  regis  et 
**  corcnafua** 

Another  CiuEsTiON  hath  been  made.  Whether  the  Ihcriff 
hath  charged  himfelf  by  this  return?  Arid  he  held,  that  if  he  had 
returned  only,  •*  quid  remanent  in  manibus  pro  difetiu  emptorumy* 
he  ftiould  have  charged  himfelf,  for  therein  he  had  doiie  his  office  ;  j^ob.  i«i« 
land  in  fuch  a  cafe  a  diftringas  fhould  iiTue  Co  fell  the  goods,  and 
deliver  the  niohcy  to  the  new  flieriiF,  according  to  34.  Hen.  6.  But 
when  lie  faith  further,  that  they  are  refcued  out  of  his  cuilody^  be  .  , 

therein  hath  mifdemeaned  himfelf,  and  therefore  he  is  charg^able^ ..    .  . 
g3.  Ben.(h  pi.  J.   liyerj  141. 

^Thirdly^  He  held,  that  the  ftierifF  had  charged  himffclf  by  this    /  \    .. 
fiire  facias  as  well  in  regard  of  his  mifdemcanour,  as  alfd  for  rtAt  . 

he  hatfv  his  remedy  over  :   nor  may  we' award  a  writ  A  vendikoHi, .  •  . 
txponasy  bccaufe  it  1^  contrary  to  his  own  return,  arid  fo  abfurd  and 
repugnant.    To  the  objeftion,  that  peradventtirc  he  had  feiaed' 
the  goods  again,  fo  as  now  he  ntay  fell  tliem,  and  make  execution 
iipon'.a  venditioni  exponas,  he  thereto  anfwered,  that  he  ouglvt  fo 
have  pleaded  it  to  xhtfcire  facias,  and  it  had  been  a  good  anfwer« . 
And  whereat  it  was  faid^  that  he  fhould  not  be  changed  upon  tliis 
eftimable  villue ;  as  to  that,  he  faid,  if  ^^eri  facias  ifTue  to  the  fhe- 
lifF,  and  he  takes  divers  beafts,  and  return^  quod  cepi  catalla  ad  va^  GoU^.  ^n^ 
(cntiam  lOo/.  arid  afterward  the  cattle  die  for  want  of  meat,  in  this  J*°**-  *o5»«c<. 
<:aft  he  (ball  have  the  value  from  the  flierifF  himfelf;  for  it  is  rtp^r  ^Jf^^*'^ 
impofEblc  they  fhould  be  reduced  to  any  othef  certainty.  '  -^   *^    ^  n^!?7 :  •  * 

.  CjlOke^  %Jice,  againfl  both  ;  and  that  in  this  cafcf  hd  fli^tl  life  ;\^  ^  ;  -  ; 
^charged  w^h.a  dyiringas  vicecomit.  ad  habendum  denarios  hie. in  (tirti.,  "     \  '^^     ';^* 

MONTAotJEi  Cikfjujtjety  adcorded  with Doj:J»itr:D^l*^ J/  Wr^  *      "  -  *  " 

'/   '  '  Britfdri  ^^^-^///y?  Wade,  ^      *    '         ';;^*;     teA«k>p. 

A  CTION  OF  TROVER,  arid  converfion  of  t*o  laii^bfi..  The  A  McArageeiii 
*^  defendant  was. foui^.npt  guilty  for  PD^e  of  tJien?;  aqd  fQfthc^^o^^^the- 
^^tJh^^r^f  J  w  gave  a  fpccial  verdia  tp^this  cffeft :  :      Jw^^^^^f^^ 

titt^Mps^T^lte  0«rfn  v&m  tbf  prioiy  to- whtoh  che  tdvowibfi  vr^  jQ)propfiatc  «h|aio  ^.-bvB  from  the  pope, 
^  tbat  for  th^  futiife  tht  priar  (hould  appoim  a  monk  to  tht  cure,  immoveable  ait  the  will  of  the  prior^**  Thii 
1^a«  hdtf'a  Airdfiktion  Of  the  vl«ltfase/  for,  bettig  before^  it  Is  not  wiObii  the  ihtntrir  1  ^.  je,>^.  ,,  c.  6. 
W^>,?'»-  4.  c.  3.  and  la.  .        ^  .      "  • 

-  LI  a  The 
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BftiTvm^  The  prior  of  Denytre  was  fcxfed  of  tlic  adYOwTon  of  Nortar?^  ap,* 
WABjf       propriatcd  to  their  priory,  and  alfo  of  the  vicarage  of  Norton^  wiiicU 

vicarage  was  endowed  with  the  altarage  aiul  fmall  tythes  ;  and  this 
^C.  a.  Ron,  appropriation  and  endowment  was  in  the  time  of  king  y»A»,  and 
s.C.Piiin.nv  f^  ^o^^i"^^^  ^*^^il  the  reign  of  i/r«rjr  the  fix th,  when,  upon  the 
tiq.  prior's  petition  to  the  pope  in  regard  the  priory  wa&  pooi>  &c. 

f.Bum  Ec.  ^  ^1^  pope  granted  by  his  bulls,  ^uod  de  caUro  the  prior  Ihould  ap- 
t«w,  S3,         point  one  of  his  monks  to  officiate  the  cure,  who  fhoi>ld  be  re- 

moveable  ad  nutum  prions^  isfc. :  and  the  queflion  was,  Wl^cther  th* 

vicarage  was  hereby  diflblved  ? 

A  viw^fe  GloRCE  Croke  and  Davenport, /dr  the  plaintfjf^  faid,  tliat 

^*.rTL!^-.«^i.  i"  regard  here  was  not  any  a£l  of  tlie  ordinary's,  nor  any  licence 
ouitbfaaofihc"^"^  ^"^  *^»"g»  '^  might  DC  objeCted,  that  tlic  vicarage  Ihouxd  not 
«>rdinary  and  af.  tlicieby  be  diflblved. 
fcatoftbeking. 

OrijinaUy  it  Crew  and  NoY, /^r  the  defendant^  thereto  anfwered,  that  tb» 
was  ufwi»,  but  want  of  either  of  them  cannot  fcta-foot  this  vicarage  j  for  theor- 
ftot  neceflary,  dinary 's  aft  or  concurrence  was  not  requifite,  it  being  good  enough 
when  a  chiiwh  ^j  the  pope  only,  becaufe  at  that  time  the  pope  was  fupreme  or- 
wt«ed,*^eii.  d'mary,  to  whoin  the  inferior  ordinary's  lubmitted :  and  it  wa^  ^ 
dowavicar  "  Z^oA  atib  without  the  king's  licence,  in  regard  that  the  making 
with  p«rc«i  of  and  endowing  were  fpiritual  a5ts,  and  done  by  the  ordinary,  the" 
tf»c  rcaory,  and  patron  not  having  any  thing  to  do  therein  :  then  et>d€m  modo  quod 
d^me'^bril^  /^t?«»j  efl  dijjolvitury  as  in  14.  Hen.  5.  pi.  r6.  it  is  faid.  that  the 
I)l!pe as  fupreme  taking  of  a  vicar  is  a  fpiritual  aft.  The  ftatrtte  of  15.  Rich.  2. 
ordinary  j  but  c  6.  cuafts,  that  Upon  every  appropriation,  &c.  the  ordinary  of 
row,  by  I  j.  the  plaoe  (hall  provide,  that  the  vicar  be  well  and  fufficicntly  en- 
^  d*  ^/  ^  ^  dowed ;  fo  that  the  power  of  the  endowment  is  given  to  the  ordinary 
c"i^.  alUp-  ^^'^'  ^"'  '?  regard  the  ordinary  did  not  perform  that  which  was 
proprtation»  thc  intent  of  the  ilatute  (which  was  alfo  defeftive),  it  was  after- 
Aallbc  void,  ifvraru.^  provided  by  the  ftatnte  of  4,  Hen.  4.  c.  13.  that  iu  every 
a  perpvtuai  vi.  cliurch  appropriated  one  lliould  be  ordained  vicar  perpetual*  ani 
V^r  A^^rZ      ^^  canonicaiiv  inftituted  and  indufted,  and  convcnicntJy  endowed 

tAictfo  and  »n-      -        »       !•/•       '•  r   i  i«  /•    •     •        •   •         •  •  '     • 

dudted,  and  *^y  *^»«  Gilcretion  oi  the  ordmary ;  fo  it  is  plaui,  that  thc  vicar  was 
properly  rn-  to  be  cndowcd  by  the  ordinary  only.  And  the  Year-Book, 
^owedj  bur  thc^,£dw.  3.  />/.  27.  fcts  down  how  t  vicar  was  made  by  the  ordi- 
Sd^di^r^*"'  nary,  by  the  confent  of  the  parlbn  and  patron ;  b)it  the  Book  faith, 
may  waaul*  ^'^*^  ^^^  ordinary  might  do  it  by  tlie  confent  of  thc  parfon  (blc> 
*:c^rage  with.  »nd  further,  tliat  it^might  fee  done  without  licence  from  thc  king, 
out  the  king'»  for  hc  takes  nothing  from  the  temporality,  but  only  from  the  fyi* 
aflcnt.  rituality :  as  alfo  that  the  ordinary  may  make  rcftitution  to  thc 

s.  RoU.lUp»99.  parfon  again,  if  the  parfcnage  fliould  happen  to  be  too  poor.  And 
« Rl^*Ab*  ^^^  difference  is  there  taken  by  Mowbray^  when  a  layman  gives 
Piowd.  497!^**  '^"4^  ^^  ^"^  ^^^^  ^^  ^  vicar,  and  when  the  vicar  is  en<fow<*d  bj  the 
Ley,  li.  ordinary  of  tl^e  parfon's  land,  &:c.  for  in  the  firft  cafe  the  ordinary- 

Hard,  ^jo,.      hath  no  power  todiflblve  the  vicarage  as  to  the  land,  but  otbcrwild 
i.v^a,247.    in   the  other,      f^ide  20.    £dw,  2,    '^  Jmuity/'  ^2.    16.  £dw.  3^ 
u.  V0.4*       **Jn7unn/'  ^4.   W  Sroclf,  152.  1.    And  therefore,  in  regard  the 
ordinary  might   havfe  diffolvecl  it    without  the  aflcAt  of  any, 
the  pope  then,  who  was  fupreme  ordinary,  might  hart  done  itr 

inC^To^'iTc  ^^^  ^^  agreed,  that  to  every  appropriation  the  patron's  affent 
Mde  without  ^"^  '^^«  king's  licence  are  neceflary ;  for  the  patronage  is  a  thing 

the  patron,  the  ordinar;,  (be  aflcnc  of  the  iacwnbeot,  aad  fieeace  «w»  ihi  kil1^  u  RoU.  Ab.  »3S- 
StUcs,  156. 

temporali 
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teraporaU  but  the  codowmcnt  of  the  vicarage  is  fpiritiial>  and  fo     Botttow 
is  tlic  diflblvihg  tbcreof,  as  it  is  faid  in  Grmdon's  Cafe,  Ptowd.  497.       fj^^ 
which  ftillf  proves  this'point,  that  that  which  the  ordinary  of  the      ^^**- 
diocelc  might  do,  the  pope  might  have  done,  who  had  fupremc 
jurifdidioii  over  all  ordinaries  ;  idea  fitiftra  fit  per  plura  ptod  fieri 
f-ot^Ji  pir  fatichra. 

But  admitting  there  fhould  be  any  dcfcft  therein  in  this  cafe,  y«t  The  hw  prtr. 
it  is  found  by  the  jury,  that  in  the  reputation  it  was  diflblved  at  ^""^®'  *!*^^ 
t^ic  rime  of  the  furrender  of  the  priory :  and  it  is  alfo  found,  that  f^^a^^^n^' 
the  priory  received  the  profits  to  their  ovm  ufc  ;  and  that  at  the  weremidcwith 
time  of  the  furreiKlcr  there  was  not  any  vicarage ;  and  that  it  ,was  every  neceflVry 
then  accounted  to  be  dilfolved  :  which,  whether  well  or  ill,  is  not  circumftaocc. 
now  to  be  difputed;  for  the  law  prefumes  that  all  things  ncccflary  ^^^^  *5»* 
thereto  were  then  done,  concnrremlhits  his  qua  in  jure  requirnntur,  '■  ^^^'  D*5« 
Vide  2.  Cf.  48.  a.  Arcbbijhop  of  Canterbury's  Cafe.  **5- 

But  It  was  argued  to  tlie  contrary  on  the  other  fide^  and  four  Since  tlic  (!•- 
queftions  made  in  the  Cafe;  tutco£4.//r«,4^ 

-  c.  1}.  ^  vicaragf 

.  First*  Whether  a  vicarage  perpetual  may  be  diflblved  after  the  c«n*ioi  be  dif* 
ftatufieof  4./fi«.4.  c.  13.  ?  And  they  held  it  could  not:  for  the  ap-  ^^'M- 
propriation  makes  him  to  be  vicar  perpetual,  which  runs  as  well  2.R6II.AB.  3^8. 
to  thofc  which  arc  appropriated  as  to  thofe  which  are  not.     llde  3'C«>m.Di^.i54, 
tlic  lUtufcc,  tlie  words  whereof  arc,  "  Ihall  from  henceforth."       ^<'^^^^%^^v 

SecokulY,  Admitting  it  might  be  diflblved,  yet,  Whether  the  The  pope  never 
pope  had  any  fuch  power  to  make  an  ordinance  againft  the  ftaiute?  had  any  pwwcr 
And  it  was  held  he  could  not;  for  he  cannot  difpenfe  with  an  aft  ^^J^^  *"j*)[* 
\\\  the  aflirmative.     Admitting  alio  that  the  vicarage  might  be  dif-  ^^^li^^l^^ 
folved  by  the  ordinary,  yet  the  pope  could  not  dilfolve  it ;  for  it  Uamcnt* 
appears  by  divers  ftatutes,  that  the  pope  had  not  any  ri>  t  to  mcd-      ^^^^  p. 
die  with  any  advowfons,  benefices,  &c.    Vide  the  ftatute  25.  Et{*M,  3.  ^',y, 
f.  22.  tsf  22.  Edw.  3.  'of  Provifion  and  Pnrmuttire.     Vide  30.  Jffi 
pL  ig.  14.  Hen.  4.  pi,  14.  N.  B.  64.  E.  et  44.  1.  And  in  it.  Hen.^.     * 
HankfoM)  faid,  that  tlic  pope's  bulls  cannot  difpenfe  with  the 
temporal  law,  nor  meddle  therewith,  although  they  tend  in  of*dine 
ad  JpirituaRa^  as  appears    18.  Edw,  1.   Munchtnjie's  Cafe\    a  mufti 
fortiori  then  not  with  the  ftatute  law ;  aiid  in  the  ftatute  of  28.J/^w.8. 
c.  16.  It  IS  faid,  that  all  difpenfations,  &c.  from  the  bilhop  of 
Rome  were  void  and  of  no  force,  contrary  to  the  law  of  the  land, 
and  timoroufly  fuiFered,  &c.     1  hen,  when  the  law  prohibits  hiip 
to  meddle  witli  benefices,  he  may  not  dilTolve  vicarages. 

Thirdly,  Admitting  all  the  other,  yet  this  inftrumcnt  is  not  Thepe)>e*ft.biiU 
AiilicieQt ;  for  although  the  rule,  eo  ligamim  qm  ligatury  ia  true,  that  a  prior     • 
yet  herein  are  not  any  fufiicient  words  for  diflblving^  nor  an^y  fliouW  appoim 
yfh\^  tantamount^  nor  fo  much  as  that  the  prior  fliall  take  the  *"^'*^***?'»® 
profit«,  but  only  that  the  vigar  Ihoqld  bo  governed,  and  b^  ad  nw  g""  °  be.w- 
itim  prions^  (sfc,  ing  to  ih»  pri^ 

ory^who  (houM  be  removeable  a  J  Muium  priority  Hoes  not  dKTolvt  the  visarA^c. 

Fourthly,  The  jury  concluding,  that  if  the  plaintiff  had  titlc^xbe  vicarajto 
thea  thty  found  for  him ;  if  not,  then  for  the  defendant ;  the  piai^xt  does  not  pafs 
i;fr  here  hath  not  any  title,  for  the  king  grants  to  him  the  reftory  *>7  ^gf^rnfrop^ 
or  parfonpge,  and  the  vicarage  cannot  pafs  from  the  king  thereby,  ^^"'  ^^^^  ^^ 
as  It  fliould  do  in  the  cafe  of  a  common  pcrfou.  i7,  £diu.  3.  LXnae^^*^ 
♦*  Granh\*'  <1^  *'        *  • 

1.13  And 
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The  on.»;n*i  of     ^j^j  whcTcas  icTvas  «JMSfid  ^  A«  pthcr  fide,,  that  riie  begin* 
-an!  ^^'-^S  o^  Vicarages  was 'ii>  the  eighth  year  of  king  japn-y  Nov 

thereto  ai\^wcr^d,»  tl)?t  if  their  begimiing  be  kijiQwiw  \\  w^  in  the 
I  .ni.Cc.11. 387.  eighth  ye^r  of  He^fry  the  third  ;  and  for  that  pyrpofc  cit^d  ffovedent 
..a»;.:.o.       fou  uU:  dc  Kiti  mil.  Conq.  •     '  ;  '\      - 

T  ic  parfco  w  ^nd  be  faid,  that  a  parfonogc  ^nd  vicaraga  ^rc  twa  dift|n&  cc- 
^U^T  '^"y  J^'i'^  clefiaftical  bcndiqes,  and  the  parfon  and  vicar  both , have  euram 
ti'.f  ontibj*//"/*  ^^''"^'"'''">  ^^*^  parfon  hahitualiter^  the  near  affualiter.  Fide  31. 
^/rW-.  thcotlifir  Hen.  6.  pit  14.     I'j.^Edw*  ^-  ;?/.  76.    5.,  £^/u'.  a.  "  ^^r^  fmfedit^  ^* 

m^uqlUtr,  165/ 

s.RoU.Ab.341.    Cro.'Efti.  79.     v^in^^^S'iS^* 

A  vicar  is  fpi-  And  that  although  the  vicarage  be  fpiritual,  yet  the  corporation 
riuial  ai  10  the  is  a  thing  temporal,  which  the  pope  cannpt  diflblvc,  as  hiipielf  hath 
*«r<,  and  tern-    confeflcd ;  for  when  he  diflblyed  the  order  of  Templars^  he  faid, 


colrporatio?  *  ^  *'  I'uh  hoc dt  jure  non  poJTumus^volumus  tamen  de plewtudlne potefiatis \* 
Cibf  *  '  which  was  done  in  ^,Edw,  2.  yet  thev  were  not  diflblved  here  in 
■.Burn^»B*L.7i.  England  till  the  1 7.  Edw.2-  and  then  oy  authority  of  parliament. 
Thcking'taf.  A  difference  was  taken,  when  a  vicarage  is  diilblved  into  a  par^ 
font  is  t^cvLUry  fonage-jrefcntatlvcy  there  is  not  any  lofs  or  prejudice  to  the  king, 
touQit«i»w/<»/f.'j\jj.  >vh*at  is  loft  by  the  one  »s  gained  in  the  other,  and  they  both 
2SYfaM«'*!!ir  S^^^  together;  but  when  it  is  diflblved  into  a  parfonage-appfo- 
todiflbWeit'in  p^'^atory^  it  IS  now  comc  in  manum  moriuam^  and  the  king  thereby 
to  i^fwrfmag*  Ihall  for  ever  lofe  bis  title  of  lapfe  j  and  therefore  ii]  Trinhy  Term 
s(^pr(^rwi9y.  ^f,  ^//j;.  j^iuftln  s  Cafe  (fi),  if  thorc  be  an  union  of  a  vicarage  to 
{a')  C\o:  Eli2.  a  dpan  and  chapter  or  college,  it  ought  to  be  with  the  king*s  con- 
5^0.  '  ifciit.     Vide  Temp.  Rich,  fi.    *'  Granti^^'  IQ4,    6.  Hen,  7.    pi.  13. 

50*    EdW.'  ^n       pi.    26.  ^ 

A«iMiati»ccan-  NoTE,  ^n  thc  argument  of  this  cafe  it  was  faid,  that  adof^tivc 
not  fail  in  Upfe  cannot  fall  in  lapfe,  but  tlie  patron  may  lofe  the  profits  dic^eof  if 
for  want  of  a  he  will ;  but  if  any  take  the  profits  from  him*  he  camiot  ^Iainr2^a 
donation.  ^^ic  aftion,  but  he  ought  to  put  in  his  clerk,  and  he  maintain 
(:©.  Lit.  344,     the  aftion.     Ftde  33.  EdiV.  3.   **  Jidv^  "  107.     6,  Hen.  7.  pL  14, 

Ij.Edw.  3.  pl.4s. 
s'  ha  da*  "^"^  ^^  anotlier  day,  in  arguing  this  cafe,  a  cafe  was  cited,  Parry 
^^mL,^,  -c!I*l!  ^';  ^ancksf  12.  Jac.  i  in  the  exchequer.  A  parfonage  was  appVli- 
fhc  wdin'ary  pfiated  to  the  deanery  of  St.  JfatFs  in  24.  Hen.  8.  and  a  vicarage 
pannot  d^OcJve  endqwed :  and  afterwards  the  bimop  in  24.  £//z.  diflblved  thevi- 
a  vitsarAgr  when  caragc;  and  Parry  pretending  that  this  vicarage  was  hot  diflbtvcd, 
in^fy  bM?*  **  ^^^  ^^  ^^  ^^  ^  ^^^  kinz's  hands  by  lapfe,  obtained  a  prcfcnta- 
tionr  .And  it  was  refolved  by  tlie  barons  of  the  exchequer,  that 
^' Com^D^'?'  ^f^^*"  ^  i^^^^^  oi  ^\,  Hen.  8.  c.  13.  which  made  parfoiiages  lay- 
JC4.*'  '  ***  fees,  the  ordinary  rpay  not  diflblvc  tlie  vicarage  when  the  Jpaf" 
$cl'vid€  CM.  fpnage  is  in  ^  tqinporal  hand  •,  for  that  fhoujd  be  to  deft roy  the 
720-  ,9.ure;  but  being  in  this  cafe  appropriated  to  the  dean,  it  To  re* 

':?"J'^*'^:  mainihg  in  his  hands,  may  very  well  be  diflblved. 

'^  4*    .     ^j^  vjccQrding  tiicreito  was  the  opinibn  of  Justlci  DoDi- 
jRij)qE(i).'  ■■  ;    '    .  .,.,■,;.  ./v'.,.  ,  -• 

^    ^^  )After  chit  cafe  had  bcien  argued  four  of  Uw,  hypx  becaufc.thc  JHdgm^ia.wfW^- 

ti<ncs  at  ihe  bar,  juc^ji^fn^nj  yvaa  pven  in  tercd,  that, thc  defendant  (hbuy 'fee  <5*'J^ 

theking*«  bench  on  this  fpecla)  verdid  in  rUorii^  forthe)afnb,  for  the^conteroonw. 

favour  of  iht  plai^tij[^  bnt'itt  Mu^hnat  whicFt  thojury  hafd  foabd^  hint  «*'^'^' 

T*rm,  19.  jac't*.  A  W*»iT  o#  Error  was  See  S.C.  Palm.  1^3.  axj.    &•  RoJ^  **P" 

brought  In   rtie  exchequer  cliambcr,   and  97,  127. 

^  Judfflaent  fcyerfed,  no^  foe  the  inatcvr  >    ' 
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1 6;  Jac.  I .    In  the  King  s  Bench. 

Sir  Edward  Montague,  Knt.  Chief  Jujiice, 

Sir  John  Croke,  Knt.  1 

Sir  John  Doderidge,  Knt.  \  Jufiiccu 

Sir  Robert  Houghton,  Knt.  \  • 

Sr  Henry  Yelverton,  Knt.  Attorney  General. 
S.r  Thomas  Coventry,  Knt.  Solicitor  General. 


Salkold  agaliift  Skelton. 

Vi^t  Antt^  fage       • 


Cms  u 


THE  cafe  was  now  moved  again.  That  the  defendant,  al- if  a  <!ef(,ii(faiit 
.  tiiough  he  did  not  make  his  avowry  to  have  return,  (hould «« r9^k%tim 
notwithftandiug  have  judgment  to  return  ;  for  it  appears  P**J?^J?^ 
by  the  declaration  that  the  defendant  took  them,  fo  he  had  pof-  '^.y^VreJT 
feilion,  and  th^it  by  the  replevin  fued  they  were  delivered  to  tlie  turn  without 
plaLntifF;  wherefore  when  the  writ  is  abated,  it  is  reafon  that  the  •vvfury. 
return  of  them  Ihould  be  s^djudgcd  to  the  defendant,  that  he  may  i.Roll.Re^Sj. 
be  tnjiatu  fuo prius -,  as,  if  the  plaintiff  were  nonfuited  before. the**  fj^-  >*• 
dectaration,  the  defendant  fhould  have  return :  but  there  the  reafon  J*^^  ti.^ioi. 
is,  becaufe  he  is  prevented  of  his  avowry,  fo  as  he  cannot  make  it.  ,'  show.  401. ' 
•—And  ALL  THE  Court  was  of  that  opinion,  that  return  Ihotild  Carth.  243, 
be  awarded  in  this  cafe,  and  in  every  cale  where  it  appears  that  the  ^*y"}'  n-  . 
defendant  was  in  poflcffion  of  the  beads,  &c.  if  they  bedeUyercd  J'.^^^'  ^^' 

m  ,     .  ^    %.♦       V        ,  '  J  Ld.  Ray.  217. 

py  repa^m.^^y).  Hen.  6,  pi.  35,  ^8^.       ^  ' 

•  5»lk.  5.  94. 


Hnrlefton  againft  Woodroffe. 


Cass  j^ 


D 


EBT.;  fuppoiing  that  he  let  certain  acres  of  land,  et  irfff/m- Debt  for  nmi 
oviLE,  Jttglici  A  Sheep-walk,  cum  pertinentUsy  in  -D.  for  ^pon  » <*eciara* 
years,  rendering  rent ;  and  for  rent  arrear  he  brought  tlic  a^^ion.  ^V^?'  ^^^^^ 
f  be  defendant  pleaded  non  debet ;  and  found  for  the  plaintiff.         ♦mfi^-wal* 

ft  was  moved  in  arreft  of  judgment,  that  this  dedaration  r^^i^^'^P^^^'^^'^f^ih 
r\ol  good,  becaufe  a  Jheep-walk  is  but    in    nature  of  conunon,  *'       ' 
yhich  cannot  be  demifed  without  deed,  and  -  the  declaration  not  '•  ^^''^Ab. 
in<*nt?oning  it  to  be  by  deed,  was  not  good.  '  Cro.  Car%3i4 

But  Houghton  faid,  they  have  fuch  phrafcs  in  tJarfoli^  that  it 
is  known  by  the  name  of  J:\nd,  and  there  are  Icafes  of  land  with 
thp  flieep-walk.  Alfo,  if  it  (hould  be  taken  as  common,  not  being 
denriilfed  With  th^  landi  yet  by  the  naniQ  cum  pertmenuit  It  Ihould 
be  intended  to  be  appurtenant,  and  to  pafs  without  deed,'  as  latitl 
iftrltif  ttje  aiyowfon,  and  a  reftory  with  the  tithes  ;  and  the'^rdift 
ixx^itig^X qf*od, debet j'^ .  it  fliJllI  be  irt tended  that  it  wasr  a^6d  ahd 
^AiidbJet.Iea(fe,«^WhQreforo  it  was  adjudged  for  tlie  plaiatifi; . 

.      ,  t  J  4  Sanpucl 
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Ca««3-  •  Samuel  agai^ift  Hodcr. 

A  defendant  in  "p  EPLEVIN  againft  Iwo :  the  one  pleads  not  guilty,  the  oth^ 
repUvU,  vho  Xv  juftifies  by  reaibn  of  an  amercement  in  a  kct ;  wiicreupon  it 
rmcTccmw^by  ^^^^  demurred,  and  adjudged  for  the  avowant;  and  die  iflbc  waa 
a  court  icct  or  ^^^^^  tried,  and  found  for  tlie  defendant,  and  damages  and  coils 

court  baron,       aflejQTed  fof  bQtll. 

c^^rtsr*^^"  And  now  moved,  that  no  judgment  (hould  be  given  for  the  dn- 

Antcl473.  magcs  and  cofts ;  for  it  is  out  of  tlic  ftatute  7.  Hen.  8.  c.  4.  and 
Poft.  613.        ai./*if.  8.  c  19.  (tf) 

^uorJant,  TheCouht  at  firft  were  in  much  doubt  thereof;  but  aftcr- 

Moor,  893.  wards,  upon  conlideration  of  the  ftatute  which  gives  cofts  to  thd 
i^i/W  ^^  75-  defendant  in  every  aclion  where  the  plaintiff  fliould  have  cofls^ 
Cro.  Car.  534.  ^l^^X  l^^l^  ^'^^^  ^1^^  avowant  fliouId  have  cofts,  but  advifed  him  to 
Joncf,  422.434'.  rclcafe  his  damages,  and  to  take  his  judgment  for  the  cofts,  and  to 
VeaUd,  have  return  : — and  fo  it  was  adjudged.     ChapUy  v.  Uarjlay^  Cro. 

Cro.  Eiii.  too,  £/j^^  229.  like  judgment  was  given;  ^nd  Mackwortb  v.  Sbepbard^ 

^r;h.i79.         ""^^^    ^7'    ^^• 

Vidt  Ccm.  Rep.  122.     Barnes,  1 46.     2 .  Wiif.  ^S.     I .  Bac .  Ab.  513 •     Saycr*s  CoAsy  106.    DoojU  709* 

)•  Term  R«p,    372.     2.  Turn  Rep.  336* 

(a)  See  II.  Geo.  2.  c.  19.  f.  22«     17.  Car.  z.  c.  7.  f.  a« 
CAI84.  Bradford  againft  Woodhoufe. 

JhlaryTernt^  M.J  act.    R9II  \\(>m 

An  attorney  or  TERROR  of  a  jnd&ment  in  the  common  pleas  tipon  a  rdhtl  dicit. 
have  d[hrL(  ^^^  ^^^^^  ^'^^  affigned,  Becaufe  Bradford,  being  an  attorney, 
or  ^jum/:/ii7oT  I'^ad  brought  an  afl ion  of  debt  there,  and  demanded  ten  pounds 
hit  iecaas.ur.a  Upon  eight  fevcral  retainers. 

i^hom'he  was  FiRST,  Bccaufe  the  defendant  there,  as  folicitor  to  Sir  7%omai 
rcia  rd.  Elvy$y  retained  him  to  profecute  an  original  writ  of  trefpafs  for 

j.Roll.  Ab  17.  ^1'^  ^^'^  *^*'  "incnuu  againft  one  Hltliamfon^  and  to  be  attorney  for 
553,  *  '  the  faid  6;r  7}ori:as  Elvys  quamdiu  placuerit  the  plaintiff  and  de- 
Moor,  366.  fcndant,  capiendo  his  fees  and  cxj)cnces  of  fuit  of  him  ;  and  al- 
Cro:  fiiia.  4*5- ledges,  lliat  he  piorccnted  the  faid  writ,  which  continued  three 
Tones  -'o^  '  1^' ^^^5,  $nd  that  he  had  laid  out  therein  to  divers  officers  13s.  4A. 
2,°Ron.Rcp!  77-  *^^  ^^^  ^'^^^  ^^*  ^°  ^^^^  ^^*  ^**  *^^^'  ^^  ^^  ^P-^^*  ^^^^  due  to 

Cro.  Car.  ^07.  him  *,  p€r  qncd  a^t'tOy  isV. 

HoK  67*  Thi:  Skcond  retainer  was  by  him  for  the  fai^  Sir  Thofnat- Ehys 

Allen,  6.  to  be  his  iblicitor  in  the  king's  bench  qucnndiu placuerit  Xhc  plaintiff 

Skin,  217.         j^nd  defendant,  ((if^iend^  liis  fees,  &c.  and  alledges  tliat  the  fuit  con- 

Rayoa.  254.      tinued  ih&}c  for  four  Terms,  wherciu-  he  was  folicitor,  and  had  • 

*      S;.  147-  therein  iaid  out  fucli  a  fum  to  tlic  otiiccrs,  &c.  for  whicl),  &c 

£tjpc  dc  tfuis  ;  but  three  of  them  were  upon  his  own  retaining  tiic 

plaintiff  in  his  own  aftioiis.  *  .    . 

It  was  rnovcd,  That  the  judgment  was  erroneous  ;  for  although 
>n  attorney  may  have  debt  for  his  fees  and  funis  of  ixioMey  which 
Jic  difburfcth,  yet  it  ought  to  be  againft  him  for  whom  he  is  at- 
torney, who  is  the.  mafter,  and  not  againft  the  fervant  or  foUciitpVi 
who  only  r^^tained  him,  ^nd  who  Lath  not  any  orofit  thei:cby,  jaoc  ' 
is  there  i^ny  conlideration  for  which  he  would  oe  charged. 

But  upon  the  firft  motion  fahfcnte  Doderidge)   it  was  over* 
ruled  up^n  reading  of  thp  record,  that  die  fervant  retaining  hixu, 

c^piendQ 
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capiendo  of  him  the  faid  fees,  it  is  a  ^ood  conjraft,  and  that  tlic    BiAi>Fp«a 
aihtion  well  lies  :  and  it  was  therefore  compared  to  the  cafe  where        ^f'""*-^ 
one  promifcd  to  a  furgeon  ten  pounds  forcoring  another,  or  to  ^,^^^J^^^*^ 
carpenter  to  make  anhoufe  for  /.  5.  he  will  pay  for  k;  and  to' 
Simp/on's  Cafe^o)^  where  one  promifed  to  a  taylor,  that  if  he  will 
make  a  garment  for  one  of  his  fervants,  he  will  pay  him ;  that  aa 
a£lion  of  debt  or  an  ajfumpjit  well  lies  in  fuch  cales ;  fo  here,  be- 
caufe  thefe  are  a£ts  as  a£t$  done  by  him  who  makes  fucli  a  con- 
tra£t,  and  tliey  are  lawful  a£ls ;  but  to  maintain  fuch  a  fuit  for 
another  is  not  lawful : — and  the  judgment  witlxout  any  further  day 
given  was  aflumed.     Vide  Dyer^  256. 

(a)  By  3.  Jac.  I.   c.  7,  attornies  aipd  a^ion  for  the  amount  of  ic  until  one  mrnith 

fbUcitors  Ihail  give  a  bill  of  charges  fub-  after  delivery.     But  (hiii  does    not  ex  rend 

icribed  with  thv!r  hand  and  name;  and  hy  to  bills  between  cnc  armmey  and  another. 

2.  Goo.  a.  c.  13.  ihall  not  commence  any  See  1.  Com.  Dig.  453,  454. 

Haydon  againft  Mynm  Caiej. 

T7  RROR  of  a  judgment  in  debt  in  the  common  pleas ;  and  afligned, '«  »  «©  error 
:*  -  Whereas  tlie  defendant  appeared  by  /.  S.  his  attorney,  and  d"4"ht°^**"* 
Judgment  was  given  againft  him  by  nihil  dicit ;  that  the  faid  /.  S.  foVappewST" 
was  no  attorney  of  the  common  pleas  at  thetime  ofhisappearance,  for  the  defend. 
nor  at  any  time  within  the  faid  Term.  <nt  ^^  his  ac 

The  defendant  pleaded,  in  nulla  eft  erratum.^^And  becaufc  it  ap-  wIsMver  ad* 
pears  that  the  derendant  appeared  by  the  faid  /.  S.  and  imparled  mitted.^^M 
until  anotlierTerm,  fo  the  Court  admitted  him  to  be  an  attorney,  3-  7*^.  i-  c?* 
and  it  is  againft  the  record  to  lay  he  is  not  an  attorney ;  alfo,  if  he  A'*^  '••  *> 
were  not  an  attorney  of  record  before,  yet  this  admittance  of  the  ^^.'' 
Court  doth  implicitly  admit  him  to  be  an  attorney  in  this.aftion,  ^"  P«fcWnj^ 
and  he  is  a  good  attorney  ii)  this  fuit ,  wherefore  this  cannot  be  |.°  wiir.  ^s. 
affigncd  for  error.  1.  Saik.  'sg. ' 

f .  Com.  Dig,  441. 

And  although  the  defendant  in  the  common  picas  hath  brought  k  matter  of  iaei 
a  writ  of  error,  and  it  is  not  demurred  upon  this  error  afUgncd,  beailedged 
yet  it  was  held  that  the  now  defendant  may  well  take  advantage  againft  the  rc- 
thereof,  and  that  this  plea,  in  nullb  tji  erratum^  is  in  nature  of  a  dc*  ^*""^» '"  1"'/*  ^^ 
'♦tnurrer :— wherefore  the  judgment  was  affirmed.  iwtu'rTofV'dc* 

nuirrer.-p-Ante,  xa.  ay.     Yelv.  58.     i.  Lev.  311.     Raym..a3i.      Cro.  Car»  411,     5«  fom.  Dig^  303, 
J.  dc  Ab,  109, 

But  now,  by  2.  Geo.  e.  c.  23.  none     of  record,  unlefs  he  be  admitted  and  en- 
ihall  adl  as  an  attothey,  4rc.  in  any  court      rolled. 

Sir  Edmund  Button  agahifi  Avvdley.  Cai«  6* 

TERROR  to  reverfc  an  outlawry.  The  error  affigned.  For  that  the  ]^^m^^  of 
^^  outlawry  being  in  SvJJex,  the  outlawry  is  returned  after  the  ^*b'^ihe'I2^* 
qii'into  cxa^ia^  ideo  utlagatus  efty  and  doth  not  fay  per  judicium  cora-  ronw. 
i/u/^r«»i.— And  for  this  caufe  it  was  reverfcd.  a.RoiJ.Ab.805, 

*3»  Term  Rep.499^ 

Sir  John  Brett  againj}  Cumberland. 

^HdaryTerm,  i^,Jac.u     Roll  i^SS.  '     '     '"    ^""^  7- 

r^OVENANT.     The  cafe  was,  Sir  John  Brett,  TiXiA  Margaret  fiis  An  aaion  of 
^^  wife,  as  alTignee  of  king  Henry  the  eighth  and  queen  Elizabeth ^  covenant  wiji 
bring  a  writ  bf  covenant  againft  "^ohn  Cumberland,  executor  oifVil-  jjj  ^^^tt^^^^i 
*the  crown,  al(hou{;h  i^#dldnot  %n  or  feal  any  counterpart;  for  his  acceptance  of  the  deed  (hall  liiii^ 
|iim  as  ftrongly  a$  if  ic  had  been  an  iodenture,— Ance>  240.  399. 


5*«  Hilary  Term,  i6.  Jac.  -i .    In  B.  R. 

5»r  J.Britt    liam  Camier/atid;  fox  that  queen  Elizabeth^  hj  bcr  Icttcw  pateqtf 
-l-Ai*/'       dated  the  twenty-iixtb  year  of  her  reign,  let  to  tlie  faJd  PFUKam 
CiTMBixLAMD  Q^^^^/^;,^  onc  Water-mill  inSauthill,  in  tl.e  county  af  Bedfafd,  for 
thirty-one  years,  wherein  are  tbefe words,  ^^  Et pradUi,  W u^tiiEL- 
jioor  t^^'^   **  MUS  ex€cutor4s  €t  affigmu  Jut pradiil.  moiendinumt  ft  ddtntu^  et  ^di- 
9«RoU.Rep.  63.  "  fi^^  inde  fufficienter  reparahnnt  (tf },  and  fliall  leave  thefli  fufficiently 
Co.  Lie.  »3i.a.  **  repaired,  and  mill-ftoncs  therein  ;''  and  fliews,  tliat  king  James^ 
z  Lev.  74.      ill  the  1 2th  year  of  his  reign,  granted  to  the  plaintiff  the  rcvcr- 
cJ^tiH^'  e"^'      ^^^'  ""^  ^^^^  IVilliam  CumitriaHd  died  poflelfed,  an<l  made  the  dc- 
*  ^  •        fendant  his  executor ;  and  that  after  the* grant  to  the  plaintiff,  nei- 
ther the  faid  lyUllam  Cumber  land  m  his  life- time,  nor -tiic  defendant 
after  his  deceafe,  had  fufficiently  repaired  the  faid  mill^^  but  fuf« 
fcrcd  them  to  go  to  decay  in  the  timber:   and  ibewB  in  certainty 
how,  and  that  he  did  not  leave  any  miU-ftoncs  at  tlie  eivl  of  the 
term ;  for  which,  &q. 

The  defendant  pleads,  that  TViUiam  Cumberlattd  affigned  over  aH 
his  cftate  43,  £//2.  to  IViirtam  Fijhy  who  entered,  and  paid  tlie  tent 
to  the  queen,  and  afterwards,  in  the  firft  year  of  ^ants  the  -firft, 
■"  paid  the  rent  to  the  king,  and  fince  the  reverfion  was  granted*  to 

Uie  plaintiff,  paid  the  rent  to  the  plaintiff,  wlucb  he  accepted ; 
€t  hocy  ^c.  whereupon  the  .plaintiff  demurred.  This  cafe  wa« 
oftentimes  argued  at  tlie  bar.  .  ^ 

(•)  riA  ««f«.  The  FirstQi'estiok  waSjWhetherthefewordsinthepatent, 
MO-  &  399'  »» to  which  the  queen's  feal  only  was  affixed,  ihall  enure  as  a  cove- 
to  whai  WWXI4  jj3|^j  ^^  jjjj^j  ^jj^  \tV!tt  and  his  affigns? — And  it  was  resox^ed 
^vcnani?  *  ^^^^  *^  ihould  ;  for  tlie  kffec  takes  thereby,  becaufe  it  is  matter  of 
SeeaifoCo-Ltt.  rccord ;  although  in  fliow  they  arc  the  words  of  the  leffor  only ; 
!?<>•  *>.  yet  he  accepting  thereof,  and  enjoying  it,  it  is  as  well  bis  covcnaMit 

F.N.B.  145. a.  m  f^a^  and  fi^aU  bjnj  hjm  as  ftrongly  as  if  it  had  been  a  covcn 
M«ch.^^  5*^'  nant  by  indenture.  Fide  40.  Edw.  3.  pL  .  45.  Edw.  3.  pL  *i  r. 
s.  Mod.'sV  9*.  38.  Bdw.  3.  pL  8.  W  Eafter  Term  8.  ^/?f ,  I.  Lord  Ever  v,  tHrlckfand. 
Cro.  Car.  437.  Dyer,  272.    i.Salk.  196.   i.Saund.  320.    t.  Mod.  113,  3.  BulA.  163.   |.Bjc.Ah.5iS. 

Anaffignee  of  The  Second  QUESTION,  and  the  more  difficult,  was,  Whether 
a  fevcffion  who  the  alSgnee  of  a  reverfion  who  hath  accepted  tlie  rent  from  the 
hath  accepted  affignee  of  the  term,  anfl  fo  taken  him  for  his  tenant,  fhali  chafgc 
'ffi^^^^V*!*  ^'^^  executor  of  the  Icffee  for  this  breach  ©f  covenant  made  after 
ftmnTmay  ^^^  iffignment  of  the  term,  and  after  the  afligiiment  of  tha 
maintain  cove,  reverfion  ?— This  point  depended  long  in  quepoHj  and  aftei^ 
iMMt  againd  the  much  argument  was  at  length  refolved,  that  he  was  chjtrge- 
eaiccytor  of  the  able  with  the  breach  of  this  covenant,  and  that  tU^  affignee  of 
fi^Tf*^*^"  ^*^^  reverfion  Ihould  have  die  aftion,  by  the  ftatute  cxf  yi^Hen,  8. 
term,  fori  c.  34*  ^^^  J^  ^^  ^  Covenant  tn  fah^  and  by  the  exprefs  words 
i>reach  of  cove,  runs  along  with  the  land :  and  notwithflanding  the  afignmenr,. 
rant  running  the  covenantor  and  his  executors  are  always  cfaargeorble ;  fo 
^m*mi^"rfter  ^*^^^  neither  by  the  affi|nment  over  of  his  eftate,  ncr  by'any 
thraffignnwnr^  '^®  can  do,  can  he  difcharge  himfelf  or  his  executors,  who 
of  the  reverfion  are  chargeable  by  the  aft  of  their  teftator,  havi^ig  ajfeu^  as  Jong 
anrf  the  term ;  as  the  leflbr  continues  the  reverfion  in  him;  for  the  executors 
but  he  can  hate  are  not  chargeable  by  reafon  of  the  privity  of  contraJEl,  bdt  Miy 
frJhon!'  reafon  of  the  covenant  itfelf;  and  by  the  exprcfs  words  <i>f  the 

Ante,  309,  334.  Cro.  Car.  iSR.  580.  i.  Roll.  Ab.  522.  i.  Browal  20*  i.  Lev.  259.  3.  Co.  21. 
«.Co.  t6.b.24.a«  Dyer,  27.  114.  F.  N.B.  14€.  Ld.  Ra)«R.  310*  354.  36S.  15CI.  8(14.405., 
|22ft  Axvir.40.    C9«rp.  14^    Dou^.  iS/.  461.  76f« 

fliatut^ 
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f^atute  of  3a.  Hfn,  8.  c.  34.  fuch  remedy  as  the  kffor  miglit  have  sir  j,  B««Tr 
had  againlt  the  Icflee,  or  his  executory?,  fuch  remedy  the  alfignce       ^ahfi 
fhall  harcagainft  them,  it  4>e]ng  a  covenant  en  /ait,  which  runs  ^«'*«***'-*'*«' 
v^ith  the  land.  But  othcrwife  it  is  of  a  covenant  in  land,  which  is 
only  created  by  the  law ;  or  of  a  rent,  which  is  created  by  reafor^ 
of  the  coritraa,  and  is  by  reafon  of  the  profits  of  the  laiidj^  where- 
in noni^  is  longer  chargeable  with  them,  than  the  privky  of  the 
mHaXt  continue  with  them  i  and  this  covenant  may  charge  the  af-       ' 
iignee  who  hath  the  eftate,  and  the  leilee  and  his  executors  who 
tfiade  the  covenant,  all  at  one  and  the  felf-fame  time ;  but  execution 
Ihall  only  be  againft^one  of  them  :  for  if  he  fue  an  aftion  againft 
the  one,  and  after  againft  the  other,  as  he  well  may  do,  if  he  take 
feveral  executions,  he  who  is  laft  taken  in  execution  ihall  have  an 
audita  querela.     Wherefore  it  was  adjudged  for  the  pUintiff.    rUe 
Tfmf.  Edw.  |.  *•  Covenant^'*  j6.  i^  28. 

HilU^^/V  Wade.  ^*^'*- 

ASSUMPSIT  in  confideration  that  he  would  buy  fuch  land  of  in  an  aaion<m 
the  defendant,  and  pay  to  him  forty  pounds  for  it,  the  de- »  collateral  pro-* 
fcndamt  promifed  to  pay  to  the  plaintiff  nine  pounds  which  /.  S.  "T'^®  ^  ^*y  • 
owed  to  the  plaintiff,  when  he  Ihouid  be  thereunto  required :  and  onT^ffcX**"^ 
alledgeth  in  huEl,  that  he  bought  the  land  and  paid  forty  pounds  rcqudt  muft  ^ 
for  it,  and  that  tiic  defendant,  licit  fapius  requifiiusy  had  not  paid  the  fpeciaUy  at. 

HinC  pounds,  Icdsed  1  but  for 

money  Isnt  on  a 
After  verdift,   upon  non  ^Jfumpjit  pleaded,  and  found  for  the  mem  duty,  /»Vii 
plaintiff,  it  was  moved  in  arreft  of  judgment,  that  the  declaration  fff*^'  nfutfiiM 
•was  not  good,  becaufe  there  was  neither  time  nor  place  alledged  "  ^"^«»"**- 

/•  ^t         "       /»  A  **       Ante,  xo]* 

of  the  rcqucft,  ^5^. 

GwYN,  for  the  plaintljff\  oftentimes  moved,  that  it.  was  not  mate-  ^^]  ^^^ 
rial;  becaufe  the  defendant  pleaded  non  q/fumpjity  and  fo  hath  not  q^^^^* 
taken  advantage  thereof.  ^[J*         ^'' 

Tae, Court  rcfolved,  that  fofafmucb  as  it  is  a.ftrangcr's  debt,  '^^^^^  ^*- 
and  was  no  duty  by  the  defendant  before  the  promifc,  nor  payable  ^^^^ 
but  upon  fequeft,  and  fo  no  breach  until  requeft  be  made;  there-  ^^^,04  jj^ 
fore  to  enable  the  plaintiff  to  the  a£tion,  an  exprefs  icquell  ought 
to  have  been  alledged,  and  zfapius  requjfitus  will  not  ferve. 

HouoHTOK,  Jfu/iice,  took  this  difference  where  a  requeft  is 
upon  a  duty  ;  as  it  1  fell  an  houfe  for  five  pounds,  to  be  paid  upon 
rcqueJl,  Uiere  a  licet  fapius  requtjitus  is  fufficient;  and  where  it  is 
ttpoil  a  collateral  matter ;  for  tliere  he  ought  actually  to  alledge  a 
{^qiueft^  although  ifliie  be  joined   upon   the  affumpfit.     And  this  («)Sce  i.  Stnu 
differefice  was  affirmed  in  Grigg's  Cafe  in  a  writ  of  error :  and  fo  ^^-  ^*[*d^* 
^the  opinion  of  the  Court  was  againft  the  plaintiff;  et  adjournatmr.  haveUai  d^ 
<r^fterwajrds  it  was  adjudged  for  the  defendant  {a).  nied. 

Dandtrklge  againft  Johnfon,  Parfon  of  Burghfield.  Casb  9. 

PROHIBITION  was  prayed  to  ftfiy  a  fuit  in  the  fpiritual  court  Tiib«s  are  not 
^  for  tithes  of  a  fulling-mill ;  wherein  he  fuggeftcd  in  the  fpiritual  ^^Ym^* 
court,  that  the  defendant  there  by  his  mill  fulled  every  week  forty  Sh«V»fit*««- 
fiffS  fron?  a  fuUii^.tnUl ;  for  they  are  perfoijal.  Ante,  429.— "X.  Roll.  Ab.  641.  656.  a*  Inf^-  ^t. 
1.  Aoi).  Rep.  405.  Lit,itcp<3H*  Show.  aS{.  S»  C,  %,  Roll.  Rep.  S4.  Bunb.  73.  3.  Atluiy, 
>P4»f«  W"*'4'53f 

■  floths, 


SH 
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1^.  B»c  Abr. 
$3- 


^^Tniir^  cloths,  and  did  gain  by  every  cloth  two  killings.  Wherefore 
Jo7n«ok.  ^^  demanded  the  tithes,  whereas  by  thq  law  of  the  land  he  ought 
not  to  demand  tithes  of  fuch  mills.-^And  upon  this  furmife  only, 
that  by  the  law  of  the  land  tithes  arc  not  payable,  a  prohibition 
was  granted;  forDoDERiDCE  faid,  that  of  luch  things  xV'hercof  the 
gain  comes  only  by  labour  of  n>en,  tithes  are  not  payable,  but  of 
things  rcnovant,  &c. 

By  2.  &  3.  Edw,  6.  c,  13.  every  perfon  perfonal  tithe«,  <haS\  pay  a  tfiilb  of  his  clear 

cxercifing  merchandizing,  b^rgaininf^^and  gaiat;  and  it'  he  refufe,  tfieoidinary  n^y 

ffUini;  clothing,  handicraft,  or  other  art  or  txaminc  the  tnatrer  — -$ee  y  Com.  Dig.  9^ 

facility,  who  for  forty  years  paft  have  paid  |oo.  and  9.  ^dw.  4.  c.  ^ 


C4SI  10* 


ivhofe  wiFq  h 
poflefled  of  a 
kond  in  cha* 
wtBtT  of  exc. 
cucrix  to  her 
fermar  hof- 
hind^  iMy  af. 
Agn  ic  for  a 
4eht  due  by 
khm  to  the  king, 
■oiwithftand- 
ip?  they.y-f.i. 


Fawn's  Cal^e. 

/»  i/ji  Court  0/ Wards. 

'DREDIMAN  was  indebted  to  Richard  Qles  by  a  ftatute  m  twQ 
'^  thoufand  pounds.  Co/ej  made  his  wife  executrix,  and  died. 
She  afterward  married  with  EdwordFawn^  who  was  indebted  to  the 
king,  by  bond  acknowledged  in  the  Court  of  Wards ;  he  and  his 
wife^hydeed  inrolicd  14.  Jac.  in  tlie  Court  of  Wards,  aiiign  to  the; 
kic\g  that  Oatute  for  the  payment  of  the  laid  debt:,  and.  Whether 
this  argument  were  good,  or  void  by  the  ftatute  of  7.  J^.  i«  c.  i5# 
which  enafts,  *•  That  no  debt  (ball  be  afligned  to  the  king  by  hi$ 
•*  debtor  or  accomptant,  other  thaJi  fuch  debts  as  did  before"  ori- 
'*  giqally  grow  due  to  the  king's  debtor  or  accomptant  b^nJ  fid% 
**  and  that  all  other  affignments  (hould  be  void/*  was  the  qucftion. 

The  TWO  cHi^T  Justices  and  the  chief  Ba&on  refolvcdt 
that  this  was  a  good  ailignment ;  for  although  this  debt  is  not 
due  to  him  originally,  but  in  right  of  his  wife,  who  had  it  from 
her  teftator ;  yet  forafmuch  as  they  have  the  fole  intereft  therein, 
and  the  hufband,  who  is  the  king's  debtor,  maydifcharge  it  by  his 
reieafe,  it  is  all  one  as  if  it  had, been  made  to  him  in  hts  o^x^n 
name,  and  within  the  meaning  of  the  makers  of  that  a£l  to  be  aU 
figned :  for  the  intent  6f  that  ftatute  is  only  to  reftraifi  alfign-* 
jnents  of  debts  which  are  not  due  to  the  debtors  themfetves^  but 
affigned  to  or  by  him  to  other  perfons.  Wherefore  it  was  refolved 
ihTLt  this  affignment  was  good,  and  that  procefs  Ihoutd  be  awarded 
£Mr  the  levying  thereof. 


f4»«  ii. 

A  S"int  of  all 
likable  woods 
growing,  does 
poc  paTs  the  foil. 
Ante,  487. 

Co.  Lit.  4. 

9-  Roil.  Ab.  59. 


o 


Pincomb  againft  Thomas. 

,NE  lets  a  tenement,  a  clofc  whereof  was  a  wood,  and  com- 
monly known  by  the  name  of  a  wood ;  and  in  the  leafe  was 
an  exception  of  all  laleable  wood«  now  growing,  or  which  fhall 
grow  hereafter,  which  have  been  fold  by  the  lord  of  the  premifes^ 
with  free  entry,  cgrcfs,  and  regrefs,  for  felling,  making  and  car- 
rying off  th^  fame  at  all  times  convenient :  And  the  queftion  was,^ 
Whether  the  foil  of  the  wood  was  paflcd  hereby? — And  it  was 
RESOLVED  by  ALL  THE  JUSTICES  clearW,  that  in  this  cafe  th* 
ibil  was  apt  excepted^  but  paffcd  to  the  lei^« 


Gm 
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Gray  againft  Gray.  Case  h. 

T^EBT  on  a  bond  for  performance  of  an  awafd.    The  award  A«  award  thai 
-■^   was,  that  the  plaintifF  fhould  not  profecute  nor  proceed  i^  ^t"c$  AaU*  ^*^' 
the   fame  Terra  in  fuch  an  adtion. — And  it  was  held  by  the  proceed  in  an 
Court  to  be  a  good  award.     Fide  3.  6.  Hen.  6.pL  23.  i8.  Hen.  i.  aftion,  it  good, 
f/.  9.    5.  Hen.  7.  pL  2.     19.  Edw.  4.  pL  U  »•  M«l-  aay, 

Eq.  Ca,  Ab.  48. 
.  lid.  Ray..9S4.  2.  Peere  Wins.  450.    11.  Mod,  i^o.  413.    Stra.  tOft4.  io8x.    6.  Mod.  x8». 

Secondly,  It  was  agreed,  that  the  award  being,  that  he  fhould  The  condition 

not  profecute  in  fuch  an  aftion  in  the  fame  Term,  that  the  entry  °^  *ontinue'Ma 

of  continuance  from  Term  to  Term  is  not  any  breach :  and  by  ^^^^  j,  ^^^ 

DoDERiDGE  and  Houghton,  7tf/?/Vrj,  if  one  Se  obliged  tliat  be  broken  hytim 

Ihall  Rot  continue  fuch  a  fuit,  if  he  continue  it  by  attorney,  it  is  a  party's  attorney 

breach  of  the  obligation  1  but  if  the  attorney  enter  the  continu-  «f "«"»"?  »« 

.,        ^  L-    °  •    '.^    -^  •  i_         u  without  his  pri. 

ancc  without  his  privity,  it  is  no  breach.  y^y  ^ 

a.  HoU.  Rep.  63*   i.  Roll.  Abr.  428.    1.  Leon.  64.   4.  Leon.  39.  I.  Bac.  Abr.  1^;  3.  ]uc.  Abr.  70^9 

Egerton's  Cafe.  Caji  13. 

If  RRORupon  a  judgment  in  the  common  pleas  in  a  writ  of  a  fine  tovied  t* 
•*-*  coyenant.    Two  errors  were  affigned.  thcuftof\A 

FiKsT,  For  that  a  fine  being  levied  by  indenture,  declared  the  eftate  foTufti,  ^ 
tifc  to  be  to  the  wife  of  J,  S.  and  the  court  of  common  pleas  ad-  -,   .- 
judged  it  to  be  an  cftate  for  life,  whereas  it  is  not  fo  exprefled.— •  fj^^I/,^ 
And  as  to  that  point  the  judgment  waj  affirmed  ;  for  Dodekidge 
faid,  althongh  the  fine  be  but  as  a  grant,  yet  an  eftate  for  life  may 
pafs.     yiJe  I.  Co.  106.  Sheil/i  Cafe, 

Ahothbr  Error  affigned  was,  That  the  covenant  was  for  the  ^  variance  of 
tenement  called  Broceknoufe  in  the  parifti  of  D*  in  the  tenure  of  i?r«Mibioi/«,  in. 
fViUiam  FrittQn^  and  fo  the  firft  declaration  was ;  but  the  fecond  ftca<lof  ^'o^**- 
declaration  is  of  tlic  tenement  called  Broeeknoufe  in  the  pari&  of  J5.  Tj^'»  not  mate- 
{?r*~But  DoDERiDGE,  Jujllce^  faid,  that  in  regard  tncrc  is  fuch  J|*„je^  ^^. 
precife  oertainty  before^  it  is  no  material  variance ;  and  princi-  j.  q  itnk'i%u 
pally  for  that  the  fecond  declaration  is  but  a  recital  of  the  firfti  Cowp.  1^8.219!. 
and  refers  itfelf  thereto;  for  it  begins,   "  alias  ppoat  patet per  re*  Dowgl,  194. 
\'  cordum,  Wc."     Whereto  the  CoUrt  agreed »   and  the  firft  i-Terai Rep. 
jjudgmcm  was  affirmed.  ^'*' 


Eai^ef 


*^  fiafter  TTerfti, 

17.  Jac.  I.  In  the  King's  Behcit ;/ 
Sir  Ed  ward  Montague,  lOit.  Chief  Jujiic^i " 
Sir  John  Croke^  Kht. 
Sir  John  Doderidge,  Knt. 
i'/r  Robert  Houghton^  Knt. 
Sir  Henry  Yelverton,  Knt.  Attorney  Gemral. 
Sir  Thomas  Covetitry,  Knt.  Salxitor  General 


I  Jujiices. 


Willis  agahft  Neildef. 

TRESPASS  ;  fbt  thit  he  took  and  carried  iway  at  D.  three 
load  of  wheat,  being  fevered  for  tithes,   cbntra  pacem^  fcfr. 


oitiittihg  the  word^  vl  et  armis. 


CilSt  »4 

in  tre^pafs  the 
toufl^ion  of  tti 
fi  armii  is  not 
iideda 

Aote,443.  After  vcrdiA  for  the  plaintiff  upon  ript^guilty  pleaded,  it  wsls 

Port.  55*.  moved  in  arrelt  of  judgnient,  thaf  tne  bill  fhould  therefore  abate  j 
StJ  wdi  Anif,  fQj.  it  jj  thg  eflcntial  part  of  tlie  declaration  whicli  induceth  to 
43Q.rM»  y^^^  ^  g^^  £^^  ^j^^  kiric;  and  it  is  not  aided  by  the  ftatute  of 

gS:.^.  3*^- jeofail,. 

C^tu66.  And  of  that  opinion  was  the  whole  Court  ;  wherefore  jud^- 

a^k.  6364  ment  was  given  for  the  defendant.     And  St  precedent  was  (hewn, 

SUvidM  Hilary  Terniy    i  J.  Jac.  i.  IVeffted  v.  Taylor^  where  jucfgmcrtt  wa$ 

I.  Saund.  %i,  reverfed"  for  taking  a  bag  of  money,  becaufe  vi  et  armii  was  omit- 

td.  Ray.  98  j«  ted^  being  ailigned  for  error. 

Bat  DOW  by  x6.  md  17.  Car.  a,  c.  S  it     $.  Ann.  c.  16.  upon  •  generHl  demurred* 
is  aided  after  verdtdj    and   Uy  4.  and     l/jc«  1^09 •    Stiles^  40S.    Fitzs.  256. 


Case  a. 


SmiihixDn  againft  Cagt*. 


What  fluU  pafi  j7  JECTMENT.  Uporn  evidence  to  the  jury  at  the  bar,  a  quefc 
%y  a  grant  of  a  -*^  tion  was  mo\(^i  I  There  being  a  copyhold  mefTuagt  called  .S>- 
meflwage  ^m  monasy  vvhereto  divers  copyhold  lands  were  appertaining ;  the  £aki 
fiPtintntiii.  mefluage  called  Symonds,  cum  pertineniiis^  being  furrendcred  to  the 
Ante,  ,11.       j^^j^  ^^j  ^j  j^.^  ^  y^  therein AVhether  by  that  furrendertbetropy- 

^'^»'*i;'^'^6  ^^^^^  ^^"^  ^^^^^  P*^^'  ^^  ^"*y  ^*^^  ^^  '^^^^  ^^^'^  *^  tiurtelages 
Co!  Cop.  V    theretoappertaJning  ?  ^       >      " 

Kitch.  81;  ■  Cro.  fhz.  89.  a.  Roll.  50.  455.  rf,  Siilk.  a^fi.  a.  Ch.  Caf/ ay^  )^  Uv^  i«^ 
3.  Com.  Dij.  443-     Ciib.  Ten.  31*.    a.  Term  Rep,  498.  501. 

Yhlverton,  the  Kinff^s  Attorney,  antdW ALTER  moTtd^tha^.  in 
cafe  of  a  copyhold  the  entire  land  Ihctrld  pafe. 

But  ALL  THE  Court  held,  that  it  is  all  one  mca&ofaicafpT'* 
hold  and  freehold;  and  that  nothing  (hould  pafs  but  the  houJc, 
with  the  orchards,  yards,  and  curtclagc  and  garden,  by  thcfc  words 

.        (jMVlptrtimutiis.  •  ^       .  _    , 

Theiirward  My  A.sEcoKD  Qt'EsTioN  was  moved^  If  hulband  ,an[4))xrifeV  cppy*- 
/tfrWe  of  H  ma-  hottkr  in  right  of  his  wife,  furrender  out  of  court  ujjta  \\\z  ji^nds  of 
rJL^/r*it^*  ^**^  ^^^^"^»  ^^^  ^^  ^^  examined  by  him,  it  not  -beiijfg.prqYcJ 
examine  a/r»r  ^t  \\t  was  lleward  by  patent,  nor  any  fpecial  cuftoiii  ,tp  wa^i;wC 

€'ivtrt  out  oC  <^ourt.  Co.  Lir.  61.  4.  Co.  30.  b.  Cro.  EUz.  717.  x.  Lcoa.  aS?.  C/odb.  142I 
Ld.  Ray."  J59.  658.'  xa.  M:d.  466.     x.  iSalk.  95.  184,     i.  Com.  Rep,  Z^. 

It, 
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i  t ;  whether  it  was  good  or  not  ?— And  they  all  refolvcd  that'  it  was  i     Sw  it kso:» 
and  Montague,  Chirfjujiice^  faid,  that  he  had  known  it  to  be  io      ^^|."{' 
adjudged. 

Spicer  againfi  Spicen  Cah  y. 

T7JECXMENT.     Upon  a  fpeciai  v^rdift,  tlic  cafe  was>  "fliat  a  dcvift  «*  m 
•*-'  one  Spicer  was  fcifcd  of  lartds  \i\  fee,  haldcn  In  foccs^e,  and  *'  hitv/if^f^r 
devifeable  in  gavelkind,  and  dctifed  it  to  his  wife  for  her  life,  pay-  *] '^'»  faying 
ing  tJirce  pounds  a-ycar  to  Thomas ihh  fon  during  his  life  ;  and  J]^^f^^^ 
that  he  thould  take  but  two  load  of  wood  for  firp-bote  ;  and  if  flic  «« /i/*/*conveyi 
died  before  the  faid  Thomas^  then,  he  dcvifedall  his  land  to  Richard  •n  eiute  in  fee/ 
his  fon,  paying  to  the  faid  Thomas  three  pduilds  a-ycar,  and  paying  ^'*^^  ♦J^- 
to  fuch  one  of  his  fifters  twenty  fhillings,  and  to  another  lifter         59»-599^ 
twenty  fhillings.     The  wife  dies,  Richard  enters.  ?**RoU  '  Ab 

The  queftion  was,  What  c^tze  Richard  had  by  this  devifc  ?  834^ 

5«  Co*  91 14 

And  IT  WAS  Afl^jiTDGED,  that  he  had  a  fee  ;  for  wheft  he  dcviicd  6»Co.  16. 
it  to  his  wife  for  life  exprcfly,  &c.  and  to  Richard  generally,  without  »•  Mod..»5, 
limiting  the  cftatc,  and  Appointed  hiin  to  pay  to  Thomas  three  ^'J;^^**  ***♦• 
founds  a-year  during  his  life,  that  carries  in  it  an  intendment  that  cro.  Car.  tc«. 
he  fhould  have  fee  ;  efpecially  when   his  father  thcfrein  further  ».  Vcrn/io^/ 
willed,  that  his  fon  Richard  (hall  pay  two  other  fums  ill  grafs,and  687, 
none  of  them  to  be  out  of  the  profits,  it  is  by  intendment,  and  *•'  ^^'  '**^* 
by  implication  a  fee.    Wherefore  upon  the  firft  ar^ment  it  was  gg..      *^^ 
adjudged  for  the  defendant ;  for  they  faid,  that  thole  things  which  siri;  799. 
have  been  fo  often  adjudged,  ought  to  reft  in  peace.  C©wp.  %^%. 

tide  4.  tdw.  6.     Tir.  «'  Eftates,"  78.     EHz.  cited  In  Boraaon'i Cife,  3.Co»  20;  21, 
29.  Hen.  8.  Br.»<  Teftam.'*iS.  Dyer,  371.    andColIier't  Cafe,  6.  Co.  16. 
1^/cUock  and  Hamondt  Cafe,  32.  and  33*  • 


Palfrey's  Cafe, 


Cafli4. 


pALFREY  was  indifted,  that  he  was  *•  communis  barreHator  li-  ^^''^Jl^^^^^ 
^   *'  //wm,  et  difcordiarum  inter  vicinos  fcminator  et  pacts  regis  per*  muft  totZhat 
**  turbdtor^  in  magnum  contemptum  domini  regis,  et  malum  exemplum  \x  s^n  agm^ft 
**  afiorum  detinquentium  ;"  omitting  thefo  words,  *'  contra  pacem  dtf-  thtptact  or  tkt 
«•  mini  regis,  vel  contra  formam  ftatuHr  &f  b«  it 

Exception  was  taken  for  thefc  caufcs,  and  for  that  he  did  not  al-  n«d  not  ftai© 
ledge  in  what  point  of  fpeciai  jnattcrs  be  was  a  common  barrator,  or  1^*^^,^**^ 
where  he  was  communis  pugnator^  or  communis  pads  perturbator,  ^^  ^^ '  ^^^^ 

This  exception  was  not  allowed ;  for  the  indiAment  was  good  ».RoU.  au 
without  alledging  fpeciai  matter :  but  for  the  omiiTion  of  ••  contra  ^^  ^^ 
••  pfa^m,  tic.''  it  was  held  to  be  infufficicnt,  for  it  is  an  eflcntial  ^.^^  Eli«.  141. 
part  of  the  indiftmcnt ;  and  therefore  was  rcvcrfcd.  1^5. 

hn^  194.    5.  Mod*  18.    I.  UoA.  «88.    1.  Hawk.  P.  C.  516.    a. Hawk.  P.C.  ^3.    Stransa,  «8i. 

/  Fitz-Hugh's  Cafe.  c*,,  5. 

FITZ-HUGH,  being  indiflcd,  traverfeth  the  indiftmentj  and  it  After  travcrfa 
'  ^as  ibilnd  againll  him.  Exception  was  taken,  Becaufc  upon  the  rf  *»»  indOk^ 
florftt  ^f  the  writ  of  d'tjlrinrat  it  was  returned,    **  executio  ifiiui  «»«»«<h^'<r 
^^'itevisy  feTr."  and  not  the  ftieriff  "t  name-— But  it  was  held  to  te  ^STn'thTt  tS 
^od  enougbi  or  if  it  ^^et9  not^  it  Ihould  be  amended;  £br  th0  (beriff'smmeta 

not  ind^rfed  on  tlie  racurn  of  the  pt^rt.  Antt,  441* 


Ventft 
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FiT>.HvGn'»  Vimre  facial  being  good,  and  there  being  the  fame  jurors  who  were 
Cas-^.  returned  upon  the  venire  facias^  it  was  his  own  fault ;  for  he  i«rho 
^V^o^'  traverfeth,  ought  always  to  bring  the  record,  and  look  to  the  rc- 
Vch.  110!  ^^'"'^  of  writs  ;  wherefore  il  was  held,  that  it  Ihould  be  amended  : 
Cro.  Eiiz.4.66,  hut  if  the  venire  facial  had  been  album  hrevc^  without  a  return,  it 
704*  had  been  otherwife,  for  that  cannot  be  amended.    Wherefore  rule 

was  given  accordingly,  that  it  fliould  be  amended. 

By  2 1 .  J«c.  I.e.  1  J.  after  irerdi6>  ki  any  tomcd  and  annexed  to  the  Cud  writ }  or  bc- 

a£)ion,  fuit,  bill,  plaint,  or  demand  in  any  caufe  the  (herilT  s  namei  or  other  officer  » 

Court  of  record,  the  ju  ,r  nent  thei-coo  ftrnW  name  having  return  of  the  writ,  is  not  let 

not  be  flayed,  or  reverted,  by  reafon  that  to  the  retqrn.  To  at  upon  examination  ir  be 

t^re  is  no  return  to  the  vn'irejmtims^  foat  prcv::d  that  the  writ  was  returned  by  fuch 

a  panel  of  the  naiuss  of  the  jurors  be  %«•  iluriff  or  ofiiecr. 


Cask  6. 


Booth  againfl 


If  if*  v€Hirt  be  CCIRE  FACIAS  to  have^cxecution  of  a  judgment  for  damages  re- 
io  <fc^^  when  O  covered  in  an  adion  of  trover  and  converfion  againft  an  cxc- 
theadion  •« »'"  ecutor,  who  pleaded  "  nutiques  executor ^^^  and  iflbe  thereupon.  The 
d^M*  0^1*1)6  venire  facias  was,  **  ad  trianditn  exitum  inter  partes  pradiff,  in  flacif 
awarded.  "  dcbiti  \*  and  a  trial  was  thereupon  had  :  and  this  matter  was  af- 

Poft.  541.        figncd  in  arrcft  of  judgment. — And  it  was  held  good  by  all  THK 
Cfo.  Car.  175.  Court  ;  and  a  venire  facias  de  noVo  was  awarded. 
Hob.  246. 

Casi  7.  Patrick's  Cafe. 

eutfawryjt-  pATRICK  being  outlawed  upon  a  quo  warranto  brought  againft 
vcrfed  for  not  •*  him  for  keeping  an  inn  (#),  brought  a  writ  of  error  to  revcrfe 
ibtwing  the  the  outlawry.  The  error  affigncd  was,  fiecaufe  be  was  outlawed 
name  of  the  CO- ^^y^^—^^  coronatorum^  and  ho  doth  not  (hew  the  uame  of  any  of 
Port[  cti,  ^^  coroners. — And  for  this  caufe  it  was  revcrfed. 
5.  Com.  Dig.  651.    Co.  Lit.  288.    Dver,  317.     Cro.  Eliz.  648.    Palm.  43*     3.  Term  Rep.  499* 

(«)  See  I.  Ma«k.  P.  C.  45a. 

'Casi  8.  Smith  againj}  Bower. 

The  a  Btn  8. 17^^^^  ®^  *  judgment  in  the  king's  bench,  where  debt  was 
c.  io!*cxiends '  brought  by  an  executor  for  arrears  of  rent  for  feven  years,  re- 
to  all  difconti-  ferved  on  a  leafe  for  years,  and  the  demife  was  in  London  of  lafids 
nuances  on  the  in  Korfolk.  The  defendant  as  to  two  years  arrears  pleaded  ••  non  de* 
part  rtf  ihe^^  ^j^^^ ,  znA  thereupon  iffue  was  joined':  as  to  the  reiidue,  he  pleadei« 
as^thofe  oiTthe  ^^*^  ^^®  teftator  entered  into  parcel  of  tl>e  land  dcmifcd  ;  and  hcre- 
partofthede.  upon  ifliie  was  alfo  joined.  The  firil  iifue  was  tried  in  Trinity 
fendartt,  and  Term  in  London  \  and  the  fecond  iifucat  Norfoii  ailties  afterwards  : 
as  well  after  \^^^  j^q  continuance  was  made  by  Curia  advifare  vuliy  from  the  day 
wer^ia  as  be*  ^^  ^^^  return  of  the  dijhingas  in  London^  to  the  day  of  the  return  oV 
the  diftringas  in  Norfolk  ;  neither  any  entry  of  the  judgment  rc- 
1.  RcU.  Abr.    fpited  quoufque.  The  fecond  ilTue  was  tried  as  of  right  it  oueht  to 

48^^619.  -j^j^g  ^.^j^j  Qf  fl^jj  continuance  was  affigncd  for  error,  and  that  it 

i.*^Mod?rt6.    was  not  helped  by  any  of  the  flatutes  oi  jeofails,  . 

X^^xJ^         But  ALL  THE  JUSTICES  AND  Barot^s  held,  that  it  \t  aideJ 
Buu.  n/p.      ^7  ^t  faid  ftatute,    as  weU  alter  verdict  as  befors>  aind  as 

323.  .  OoogV  115* 

well 
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well  where  there  be  two  rerdi&s,  as  where  there  is  but  one.     See      Smith 
Eajiir  Term^.  lO.  Jac.  i.  RqU  104.  where  debt  was  brought  in  the      ^g^ 
king's  bench,  upon  foUr  obUgations  to  pay  money  ;  three  of  them        o^«*» 
were  tried  in  Lendon  in  Trinity  Ttrm^  the  fourth  was  tried  at  the  Lent 
ajjife  after,  and  tliere  was  not  any  continuance  from  Trinity  Term 
^jiito  Lent  qfifc^  which  was  much  infilled  upon  ;  and  yet  judgment 
was  given  tor  the  plaintiff. 

See  32.  Hen.  S.  c,  30.  aod  4.  9c  5.  Ann.  c.  16;  ^ 

Parker  ^yi"*?/;?/?  Sir  John  Curfon,  and  Dame  Magdalen  his     ^Attj. 

Wife. 

Hilary  Term,  j6.  Jac,  I.  Rcll  J^'^i*  oh  the  Crenjon  5:i/<f- 
TNFORMATION  fol-the  king  and  himfcif  (tf) ;  for  thatthd  fafd  Pcrfons  Menu 
^  Afagdalcn  being  above  the  age  of  fixtecn  years,  from  loth  Sep-  j"^  th«o>felve» 
temhcr  15.  Jac.  I.  to  9th  September  16*  Jac.  I.    did  not  repair  to  liuu  ^t" Inl^ex- 
any  church,   and  therefore  for  eleven  months  he  demanded  two  cured  from  the 
hundred  arid  twenty  pounds.     The  defendants  appeared,  and  the  penalties  of 
record  was  entered,  "  Et  prtvd'itl.  Johannes  CtjRsoN  f/ Mite- '•*''?:  *^**"^ 
•'  DALE!^A  vehiunty  et  prttdieia  Magdalena  dicity  quod  ip fa  non  efl  )^'  ^^'^'  ^'  '* 

^^    ,      ,  t       i-i-  r       r  '       r      r         .  -  *  *'  t        /  .  1.  «.  On  aCCOUnC 

"  tnde  culfatnisy  et  de  hoc  fonit  fe  Jupet  patrtam  et  attornatus  domini  »f  being  fick 
"  regn  JtmiliterJ'^     This  iflue  oeinj  tried  at  the  bat  this  Term,  it  pan  of  the  time, 
was  proved  that  fhe  was  fick  for  a  great  part  of  the  time,  and  thereby-  >f »'  ^  proved 
Ihe  tliought  to  have  excufed  herfelf. — Yet  forafmuch  as  if  was  al-  ?*^  t*^*^^**! 
ledged  that  (he  was  a  recufant  both  before  and  after,  it  was  faid  by  ^^^^    ^"*" 
THE  Court  that  it  (hall  not  excufc  her ;  for  it  (hall  be  intended,  that 
(he  obftinately  forbore  during  that  time,  &c.  wherefore  (he  was 
fbund  guilty  for  all  the  time* 

It  was  afterward  moved  in  arreft  of  judgment,  that  an  informa-  Afmtctntrtig 
tion  lies  not  againft  hufband  and  wife  for  the  recufancy  of  thcwife  wiihtn  the  <^a- 
lo  recover  the  twentv  pounds  a  month  ;  for  the  ftatute  of  i.  Jac.  i .  *""*  °^  t.E^ix. 
c  6,  appoints,  that  if  a  feme  cruert  be  convifted,  (he (hall  be  com*  c  \**f^^ft.nrl 
mitted  to  prifon  ;  and  it  the  hu(band  redeem  her  out  of  prifon,  heiiigihurehi^and 
(hall  pay  ten  pounds  a  month:  fo  that  ftatute  being  /£'A'/)£/?m^r,  an- information 
doth  abrogate  the  former  law  in  this  point,  that  the  hu(band  (hall  *^"  «i5«inil  htr 
not  be  charged  with  the  recufancy  ot  his  wife,  but  cwaly  at  ten  ^y"||lrt'',n^^ 
pounds  the  month  ;  and  not  with  this,  but  to  redeem  her  out  of^^^^.^j^^^j^ 
prifon. — Sed  non  allocatur  ;  for  this  ftatute  doth  not  alter  any  of  the  c.  i. 
former  laws*  but  prefcribes,  that  Rfcme  covert  recufant  being  con-  Ante,  48U 
viftcd,  and  after  three  montlii  do  not  conform  herfelf,   (he  (hall  Savij,  25/ 
be  committed  to  prifon,  unlefs  the  hulband  will  pay  ten  pounds  for 
every  month  that  (he  (hall  be  out  of  prifon,  and  not  conformed. 

Seco^dlV,  This  information  Is  not  good,  hecaufe  the  offence  An  informatJoh 
is  alle^ged  to  be  from  the  tenth  of  September  15.  Jac.  i.  to  the  ninth  ^"^  penalties fo# 
of  September  16.  Jac.  1.  which  is  thirteen  months  complete,  ^x- ^^"r,^***^* 
cept  one  day :  then  being  thirteen  ijionths,  and  he  demanding  but^Jug'^'il. 
for  eleven  months,  and  it  appears  not  for  which  of  the  faid  months  though  tHirteen 
the  penalty  is  demanded,  the  demand  is  uncertain  ;  as  if  one  (liould  »nonth$  is  aU 
doouDid  twenty  poimds  tipon  a  bond  of  forty  pounds,  and  doth  not  ^^^^' 
ficknowlcdge  (atisfaftio©  for  the  refidue,  it  is  Wl—Scdnonallwatur:  4^'"***^ 

s.Bid.  3(IS.    vf^*3$^    a,  R9U.Ab.^9^      Cro.EUc,  (35.     Bunb.  41,  63.     a.  BacAb^so.^ 
2.  Hawk.  P.  C.  37$. 

(a)  See  2S.  &  29.  Eli<.  c.  6.  that  an     commonpleai  or  the  exchequer,  if.  Co«6o« 
iofounation  for  this  offiense  will  lie  in  the     b.  61.  a.  €^ontt»,    Hgb.  204.  accord. 

CB.0. 5AC.  Mm  ^r 
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Parkk*      foi' although  he  doth  not  demand  fo  much  as  he.  might,  yet  it  U 
«u  tShMCwti'  ^^^^  chough,  and  for  the  defendant's  advantage,  and  the  recovery 
^OK  and  his*'  ^^^'  ^^^  intended  for  the  eleven  months,  when  fhe  was  firft  abfcnt  ; 
Wife.       and  the  addition  of  more  time  is  not  material:  and  it  was  faid  at 
the  bar,  that  fo  it  had  been  before  adjudged  in  Smiib  v.  fVeather- 
beardt  In  an  information  for  ufing  a  trade,  not  being  apprentice,  &c. 
t?"nrirnrt^hlif      Thirdly,  Itwas  objefted,  that  here  was  not  any  iflue  joined  ; 
band  inlTwife "  f^*^  ^^  ^*  ^*^'y  ^^  P^^*  °*  3.  feme  cwtrt^  and  the  hulbaud  doth  not 
if  the  docket  be  joii^  With  her  therein,  and  a  plea  by  ^  feme  covert  is  void#     And 
fMod)>iaarakt    THE  CoURT  doubted  tliereof  at  firft.  But  itwas  afterwards  movcd^ 
HM  euifta^iet,   that  the  dockct  was,  quod  Johannes  Curson   miiesf  Magda- 
?he  iSL'ofX*'  L£N  A  uxor  ejus,  t^c.  placitant  non  culf.     And  it  was  thereto  faid,^ 
iiM/b.ind,  it  ftiali  ^^^^^  ^^^^^  ^as  the  warrant  for  the  roll,  and  is  but  the  mif-cntry  ot 
be  amended,      the  clcrlc,  and  ought  to  be  amended,  and  the  hufband's  name  in- 
Ante,  288.     ^  ferted.  But  it  was  thereunto  anfivered,  that  it  could  not  be  done,  tho 
Palm.  ^8.         record  being  of  another  Tcrmi  and  the  iffue  joined  being  only  the 
iflue  of  the  wife,  the  verdift  paflcd  upon  that  iflue  cannot  now  be 
an^^jnded :  for  it  was  faid,  that  the  docket-roll  is  but  for  remem- 
brance to  the  clcik,  and  to  inftruft  the  maljler  of  the  office  of  the 
bulinefs  in  court,  and  as  a  calendar  thereto ;  but  when  the  roll  is 
made  up,  and  of  another  Term,  it  cannot  be  guided  by  the  docket* 
r—Sednon  allbcatur :  for  it  being  manifcft  to  the  Court  that  they  both 
appearcdi  and  the  dockct  is,  that  they  both  pleaded,  it  is  afufficicnt 
guide  to  th6  clerk  to  draw  the  plea  in  both  their  names  ;  and  when 
he  omits  the  hu(band*s  name,  it  is  but  the  mlfprifion  of  tlie  clerk, 
which  (hall  be  amended.     And  it  was  adjudged  that  it  Ihould  be 
amended  ;  and  judgment  given  for  ttie  plaintiff.     Ftde  2.  Rich,  3. 
pL  17.     4.  Eiijz.,  Dyefy  211. 

^'hatimieisnot  But  not  if  the  hufl>and  and  wife  plead,  **  quod  ipjt  non  Jiint  indt 
•a-nciKjablc.  <«  culpubiles^'^  and  it  is  found,  &c.  this  finding  is  ill,  and  cannot  be 
Ante,  5.  amended  ;  for  it  would  alter  theifllic  if  it  ihould  be  amended. 

Sed  vide 

1.  Brawnl.   7.  iMtra.     Dougl.  114.  135* 

CAst  Id.*  Sparham  a^alnjl  Pye. 

To6ytbat«yf.  A  CTION  FOR  THESE  WORDS:  "  Sparhctm  ftole  amarc,  or 
••>/** ware, ♦r  xl  i<  ^jf^  Godivitt  IS  forfwom."  After  verdld,  upon  not  guilty 
*'f%uer/'^'i»oo  P'^^^^^»  '^  ^^'^^  moved  in  arrell  of  judgment,  that  thefe  words  are 
fuftc*cntiy'd?r  not  aftionatle  ;  for  there  is  not  ariy  direft  affirmance  or  charge  in 

red  toTupport   them. 

Anif  *4^  ^^^  Rich  ARDsoN,/or  the  plaintiffs  moved  fof  judgnient ;  for  it  is 

'  V^*  fliewn  in  the  declaration  with  an  averment,  that  Godwin  never  fwore 
^  uJVg"a77.  ^"y  ^"^*^  rtiaftcr,  aftd  then  it  is  a  fpeech  of  his  own  imagination  ; 
I.  Roll!  Ah.  64!  as  if  he  Ihould  fay,  "  John  Stiles  isr  a  thief,  if  John  Noke3*s  report 
a.Koll.Ab.165.  "  be  true,**  with  an  averment,  that  JoAw  No*«  never  iliadc  any  luch 
March.  8.  Import ;  in  which  it  hath  been  adjudged  that  the  aftion  is  main- 
..  com.  Dig.     ^f^^blc. 

4.Bac,Ab*509,  But  ALL  THE  CouRT  here  held,  that  an  aftipn  liei  not;  for  it 
is  not  a  direA  flander  of  him,  and  none  hath  caufe  on  thefe  words 
to  draw  his  life  or  name  in  queftion,  and  then  it  cannot  be  a  lofs 
to  him.  Wherefore,  without  argument,  it  wis  adjudged  for  the 
defendant. 

Garrard 
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Garrard  againjl  Regem.  ICaik  n. 

tRROR  to  revcrfe  ail  outlawry  in  qus  warranto^     TrfE  FlRST  Addition  of  ih^ 

Error  was  aiHgned,  Bccaufe  he  had  imtany  addition  in  the  exi-  pa^ty  not  ne- 
gent* — Scd  mn  allocatur ^  for  neither  in  informations,  nor  in  returns  ^^^^f  *"  *■ 
of  refcous,  is  it  the  courfe  to  have  additions*  fSoh*°*"* 

PoA.  576.--Cro.  £li2.  32;  148;     2;  Hawk.  t*.  C.  32s* 

Another  Error  was  affigned^  Becaufe  t^^  exigent  is  returried,  Outiawr>'in 


"  ideo  utlagaius  j/?,**  and  he  doth  not  name  any  coroners. — Sed  mn  ^^^*»  the 
allocatur:  for  this  outlawry  being  in  London^  where  there  is  not  any  "•^•o^***« 
<!oroner,  but  the  mayor  tor  the  time  bcirtg  is  perpetual  coroner ;  and  ceffary, 
the  courfe  there  is  not  to  return  j  ^^  per  judicium  coroneitorum^^  but  Anw,  52^.538. 
generally^  "/'rff^  ullagatui  eft.''  21*  Hem  7;  23.  Dyer,  317.  ^o.  Lit.aSS. 

Cio,  Eliz.  648.     5.  Com.  Dig.  651.     1,  Burr.  639.     34  Teh  Rep.  499. 

Oliver  and  his  Wife  againji  Stephens.  Cah  i». 

A  CtlON  FOR  WORDS  to  th<i  wife  :   "  Thou  art  a  witch*"  Tofay,  "  rboM 
^^  After  verdift  for  the  plaintiff,  it  was  mbved  in  arreft  of  judg-  '*ar/««;i'uV' 
Inent,  that  an  aftion  lies  not  for  tliefe  words ;  for  it  cannot  be  >*«thoutihewing 
known  j  and  if  it  could,  it  is  not  (hewn  that  any  faft  was  cohimitted  nM^^^we* 
by   her. — All  the  Judges  {abfente  Montague)  were  of  that  Ante,  399, 
opinion.    But  being  afterward  moved  when  he  was  in  court,  \\t  ^    ^ 
hcW,  that  tlie  aSion  well  lay  j  for  by  the  i,Jac.i,  c;  121  {a)  every  j.'uv.' -oi!'' 
Witchcraft  is  puhiOiable  by  pillory,  or  as  felony:  wherefore  the  ge- 
neral yords  will  well  maintain  the  aftion.  ^The  CouRt  there* 
fofc^^ould  advlfe  thereof  until  another  Term. 

(a)  Repealed  by  the  9.  Geo.  2.  c.  c:  imprifoned  for  a  year,  and  Oand  foul;  t! met 
which  eoa£ls,  chat  whofoever  (hall  prtuni  in  the  pillory.  See  i.  Hawk.  9.  j  and  th« 
to  exercife  the  arts  of  witchcraft,  (hail  be     vagrant  ad,  17.  Geo.  a.  c.  54 

Hawkes  againft  Auge.  Caii  13. 

A  CTION  t'OR  THESE  WORDS :  "  Thou  art  a  witch,  and  Words  are  not 
•^^   "  by  thy  means  I  have  loft  my  mare."    It  was  moved  in  ar^  a^iwabie  if 
reft  of  judgment,  that  thefe  \^ords  arc  not  aftionable ,  for  the  firft  Jjj,^  ^^J^'^ 
Words  arc  too  general,  **  that  by  her  witchcraft  his  mare  was  loft."  charge. 
-^All  the  Court  [abfente  Mo\iT AGXjfi)  were  of  that  opinion,  Ame,  306.399. 
and  gave  rule  that  judgment  Ihould  be  entered  for  tlic  defendant,    cro.  Car.  314, 

2^  Sid*  424.     I*  Lev.  276. 

PendaVis  againfi  Kenfham.  Cai»  14. 

Hilary  Termp  i6.  Jac.  i.     Roll-j^t. 
l^fiBT  upotl  an  obligation.     The  defendant  pleadfi,  that  the  In  pleading 
^^  plaintiff  in  the  king's  court  at  Pcnwarth  brought  debt  upon  "io<ign>entinan 
this  obligation  ^ainft  one  Tregore,  who  was  obliged  with  him  in  i"muftb^iwn 
the  faid  bond  jointly  and  fcverally,  and  recovered,  and  had  him  in  that  the  court 
execution ;  and  that  the  gaoler  voluntarily  fuffered  him  to  go  at  had  jurtftUAion 
large.    And  upon  thi*  plea  it  was  demurred :  ©^  «^c  f«*>jeft 

rill  #«  matter. 

.  First,  Bceaufc  he  dQth  not  Ihcw  that  this  court,  being  a  private  Ante,  493. 
court,  had  power  to  hold  plea;  which  he  ought  to  fhew  to  thq  S.Co.  133. 
Court  here,  otherwifc  the  Court  cannot  take  cognizance  of  their  ^~-  ^*'^-  46- 
jurifdiaion,  and  otherwifc  the  judgment  is  void,  et  coram  nonjudice.  ^'^'  *t "' 
— Thb  wholjr  Court  were  ;of  that  opinixm.  1 51  ."Te  ^^* 

ft.  Tenn  Rqi.  C49. 
M  »  a  S8C0NPLY» 
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TJie  cfcipc  Secondly,  That  this  plea  was^ot  good  ia  fubftancc ;  for  rhf 

from  execution  efcapc  of  the  prifoucr,  although  it  be  b/ the  voluntary  pcrmiffion  of 
?^'^?t^^  ir*^  «i  ^hc  gaoler,  is  not  any  difcharsc  of  the  debt,  and  by  confequcnce  the 

Joint  «nd  levcral     «•        ••  •    n     i*        i        ,    »         «      i  /•    •    •     i   ''i  i        i    * 

obligors  doth  attion  Iics  agamlt  the  other  (ri)^  And  fa  it  is  held,  where  two  arc 
rot  dif«hargc  in  cxecution,  and  the  one  efcape,  this  is  .no  caufe  of  audita  querela, 
ti.cdehij  but  — 1'he  WHOLE Court  was  of  that  Opinion ;  and  therefore,  being 
*"inft'tl!l5oih«i  "^  P^*^'  ^^^  ^^^^  ^^     rciribas,  it  was  adjudged  for  the  plamtifF-     . 

V^tt,  \'^%!  '^'  (-)  5-  Co.  5.6.  Clun^fieU-.  Cfc 

Case  15.  Wamcr's  Cafe. 

Byfpcciai  cuf-  TlfTARNER,  9ne  af  the  churchwardens  oi  Al [hallows ^  in  London, 
torn,  pwiaiion-  ^^  praVe4  a  proliibition  ;  for  that  whereas  by  the  cuft©m  of  the 
•rs  maydwofe  f^jj  p^riii^^'^  thc  parilhioncrs  ufed  every  year  to  eleS  church  wardens^ 
*''"*''thft'I^d"''  o"^  ^^  ^^^^  pavifh,  who  had  borne  thc  oltice  of  fcavenger,  fidefman^ 


notwi 


MM  the  cmons  or  conftablc ;  and  that  every  year  one  wlio  had  been  cleftcd  church 

r.f  king  Jnmex   warden  is  elcdcd  to  continue  a  year  loi>ger,  and  to  be  the  upper- 

M)  rtic year  1603.  church wiirden,  and  anotl>er  is  chofen  to  him,  who  is  called  the 

Port.  670.         onder-ch I. rch warden  ;  that  fuch  a  choice  being  made  in  that  parifli 

M^Tch  £6.       of  the  faid  IVarntr  to  be  churchwarden,  the  i-virfon,  notwrtbftanding 

i>o.cv.  55a.  jIj^^  eleftion,  nwDinatcd  one  Carter  lo  be  cliurch warden,  and  pro- 

'^^'^,„j^i,j^  cured  him  to  he  fworn  in  thc  ecckfjaliicai  court,  and  denied  the 

H«d,  37^.        faid  hVarntr  as  churchwarden  according  to  the  eleftion  of  the  pa- 

l-ane,  21..        rilhion^'S;  a>Kl  this  by  colour  of  the  late  canons  (a),  that  the 

M  4^  ji.  145.  parfon  fhouid  havu  thc  elcftion  of  one  of  thc  churchwardens:  and 

rBw!TA'o.   ^***'^  '^^'HT  againft  thecuftom,  a  prohibition  was  prayed,  andaprc- 

^Isalk.'ijS.  '   cedent  ftiewn  in  thc  common  picas,  Eajier  Term,  5.  Jac.  I*  for  the 

Id.  k4>.  ioo8.  parilhioncrs  of  Walbrooh,  in  Lomhny  where  fuch  a  prohibition  was 

granted;  for  it  being  a  fpecial  cuftom  thc  canons  cannot  alter  it, 

cfpeciatiy  in  London^  where  thc  parl'on  and  church waixlcns  are  a 

corporation,  to  purchafe  lands  and  dcmife  their  lands  {b) ;  and  if 

rvery  parfonmignt  have  ekdioii  of  one  clmrch  warden  without  the 

^Itnt  of  the  p»ri(bioners,  they  mv;]it  be  mi?ch  prejudiced^  &c. 

..(*)  Sec  Burn's  E.  L.  Pref.  16.     &ra.  1054.   ».  Aik,  65<^.     (i)  See 9.  Geo.  r.  c.  7. 

<:*sii  t^.  ■  Parkhurft  aga'mjl  Powel. 

Ana«ionfiri  Tj^RROR  cf  a  judgnhenr  in  the  common  pka^*,  in  an  aSJon  upon 
£•«» H«  ajr.iinft  Hi  the  calc  for  himfelf  and  thc  king;  for  that  whereas  he  had  a 
aihtriffior  ft.»-^^^^-^^  v//rt^^^/ttm  after  judgment  sgainlt  J,S,  and  delivered  it  t©  the 
J^arreftcd  on  fherifF  ofDenbi^^h  to  cxccute ;  who  feeing  /.  S.  and  being  required 
a  cmjfiasuti^ja.  to  cxccutc  it,  did  not  execute^  Xhc  famcy  but  fuflevcd  him  to  go  at 
iwiK,  atter  judg.  hrgc,  and  he  eloigned  himfch'^ro  places  unknown  ;  and  afterward 
mcntinacWIl  ^^^  f^-^^  IhcrifF  returned  here  to  Jp'fjlmwjlery  ""^  nort  tjl  invtntuSy^  in 
aaion,^«acjp€.  ^^^^.^  ^^^^^^  ^-  ^j,^  prejudice  to  thc  party  of  his  faid'  debt. 
Ante,  3oi»  *-*  *•  ri'/si- 

Fort.  561.  The  defendant  pleaded  not  guilty  ;  and  it  wa?  found  agumfthim, 

Noy,  ix.  and  judgment  acccudingly  ;  for  which  he  brings  error. 

Hoh.'*39.  First,.  Hecaufe  tlie  afticn  it;  brought  by  the  king  and  hirafclf, 

Cro.'car.*574.  where  it  ought  not  to  he  fo  brought. — Scd  mn  allocatur  ;  for  it  is 
Cro.  Elii.  877.  the  king^s  writ,  and  the  king  is  to  have  the  benefit  thereof  as  well 
t.Roll.Ab.  93.  ^  jj^g  p^^jy  .  vsrbereforc  the  action  here  is  well  /or  tlic  king  and 

I'lT^l^'"^^'  Par^y*  ^"^  ^^  ^^^  ^  ^"^^  thereupon, 

a.  Hawk.  P. C.  378.     Strange,  901.     Fittg.  165. 

Venue  SECONDLY,  For thatthc  trial  was  dc vklneto of  TV^mtnJlery  where 

*""  *  thc  offence  is  alledged  to-be  at  />.  in  the  coMnty  of  Denbigh^   and 

7.  Co.  I .  b. .     from  the  faid  place  thc  venue  ought  to  have  been* — Sed  non  allocatur ; 

Hob.  209.         for  U-ie  falfe  return  was  here  at  fVeJhmnJler^  which  is  thc  caufc  of  thc 

adion.    Wherefore  thc  judgment  was  affirmed. 

Geffrcf 
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Geffrey  Booth  agalnft  Potter. 


Cais  17.X 


T7JECTMENT  of  the  leafc  of  Henry  Fazvkr,  of  the  reftory  of ^^  » ''*'^«'»  ^h« 
^^  Afuch-hamptoHy  in  the  county  oi  Gloucejler  \  and  that  tiie  leffor  ^^VJ*^^^^^^^ 
was  prcfented  by  Lord  Iflndfory  upon  the  deprivation  oi  Jnthony'!^\^Yi\^^^Tl^\tit 
Lapihorn  before  the  high  commiilioners.  of  the  next  pre- 

>Upon  not  guilty  pleaded,  the  defendant  claimed  under  the  faid'«?^*';»°"*<'J^'"- 

^  sU  T    jIsL  mit  the  grantor 

Anthony  Lapthorn.  ,^  prcf««  hi. 

Upon  evidence,  it  appeared  that  tlie  advowfon  was  the  inhe-fon»and  ihefan 


church  being  void,  to  permit  Lord  JVindfor  to  prefent  the  faid  Henry  the  fon  be  not 
Foivler  to  the  faid  church ;  and  for  that  caufe  gave  to  him  two  hun-  p^Wy  toihecor- 
dred  pounds,  and  thereupon  procured  Lord  Windfor  to  prefent  the  ^^^/^T""*^"^' 
faid  Henry  Fowler y  who  (as  it  was  alledged)  knew  not  of  this  agree-    "  \}  ^' 
ment  ;  and  he  thereupon  was  admitted,  inftituted,  and  indufted.     cro*  Ctr.'!?!. 

This  matter  being difclo fed  in  the  court  of  wards,   it  was  re -4*5- 
SOLVED  AND  DECREED  intlic  faidcourt,  by  the  advice  of  the  Chief  ?^*"^'^'''°*' 
J  ufticcs  and  the  Chief  Baron,  that  he  was  prcfented  by  fimony,  and  or^\i.x.^6?-. 
thatbytheftatuteof  31.  £//z.  c.  6.  it  belonged  to  the  king  to  pre-  789.811.     ^ 
Tent,  without  deprivation  or  removing  of  the  incumbent  by  quare  3.  inrt.  154. 
impcd'it:  whereupon  the  king  prcfented  the  faid  Anthony  Lapthom,  3-L«v*  'is- 
wlio  was  admitted,  inftituted,  and  indufted,  and  contmued  there  y^^5ig,»,  ^gp 
for  three  years  :  and  afterwards  the  faid  Richard  Fowler  tlie  father  ^^ j. 
fucd  him  before  the  high  commiffioners  for  mifdemeanors,  and  pro- 
cured him  to  be  deprived ;  and  ten  days  before  the  deprivation,  pro- 
cured a  grant  of  the  next  avoidance  to  J.  S. ;  and  after  thcdepriva- 
tioii,  within  ten  days  procured  the  faid  J.  S.   to  prefent  the  faid 
Henry  Fowler^  who  was  again  admitted,  inftituted,  and  induced, 
and  made  this  leafc  to  try  the  title. 

It  was  hercvpon  moved  upon  the  flatute,  that  the  prefentation  of  ^  ^^  ^7" 
Henry  Fowler  is  merely  void,  and  he  is  a  perfon  di fabled  by  the  ex-  ^"   „  neve?^' 
prefs  words  of  the  ftatutc  ever  to  accept  of  that  benefice,  and  his  huW  the  fame 
admifTion  and  inftitution  thereunto  is  merely  void  ;  and  every  one  hcncfice  again. 
who  is  in  pofleffion  hath  good  title  againft  him  and  his  Icffee,  fo  as  ^'"^ ""''**  ^*^"' 
the  plaintifFcannot  maintain  this  aftion.  H.ep.  465. 

All  the  Court  was  of  that  opinion,  and  delivered  the  law  to 
be  clearly  fo  to  the  jury.     Whereupon  the  plaintiff  was  nonfuited, 

By  II.  Ann.  c.  ii.    «*  If  any  perfon  «<  and  fhali  be  prefented  or  collated  tficrc- 

•«  (haU  for  money,  reward,  gift,  or  advan-  ««  upon,  every  fqch  prefentation  or  colla- 

**  tage,  or  for  or  by  reafon  of  any  promife,  «<  tion  ihali  be  Qtterly  ▼oul  and  of  no  effed 

'*  agreement,  grant,  bond,  or  other  alTur-  ^  in  law;  and  fuch  agreement   (hall  be 

*«  ancc  of  or  for  any  money,  reward,  gift,  *•  deemed  to  be  a  fimoniapal  contrad  j  and 

«•  profit,  or  beneAt,  direAly  or  indiredlly  in  «<  it  fhali  be  lawful  for  the  king  to  prefent 

**  his  own  name,  or  in  the  name  of  any  *<  or  collate  to  fuch  benefice,  &c.  for  that 

**  other  perfon  or  perfons,  lake,  procure,  «*  time  or  timee  only  ;  and  the  perfon  cor- 

«f  or  accept  the  next  avoidance  or  prefcn-  "  ruptly  taking,   procuring,  or  accepting 

«*  tationof^iny  benefice  with  cure  of  fouls,  «  fuch  benefice,  fhall  be  difabled  to  hold 

'!  ^-'lignity,  prebend^  or  living  ccclefiafticaJ,  «*  the  fame,  ftc.  &c.  &c'* 

M  in  3  Moor 
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Cask  iS. 


Moor  againft  Blackwel. 


Thcreiurnof  'yRESPASS,  cJaufum  fregU^  et  alia  enormia  ei  inttdit.  Upon  not 
the  v<nir</a-  X  g^^iity  pleaded,  and  damages  found  to  four  hundred  pounds,  in 
plcdVc"  Jbr  iiic  retpe^St  of  the  abule  of  the  plaintiff's  wife,  it  was  moved  in  arreft 
jurors  is  omit-  of  judgment,  That  upon  the  return  of  the  vetiire  facias  there  wanted 
Kd,  is  amend-  thcfe  words,  **  ^uillhet  jtoator.  per  plegios  j"  fo  it. is  as  if  there  had 
•^^**  .    not  Ijceq  any  return  of  this  writ. — The  Qourt  held,  tliat  it  was 

t.Rolu  Rep.  not  as  a  blank  return  where  no  return  is  at  all,  or  tliat  the  name 
*^S-     .  of  the  fbcriff  is  omitted;  but  here  is  an  infiifficient  return,  which 

I'.Com.  Die/  '*  aided  by  the  ftatute  of  jeofails :  and  although  no  precedent  can 
3^2,  '  '  be  Ihewn  where  fuch  returns  have  been  amended,  yet  they  faid 
3.B4C.  Ab,  91.  they  would  make  a  precedent  thereof;  for  the  omiffion  of  the 
not#(g),  pledges  is  but  matter  of  form,   and  not  like  to  Dotlor  Huffcys 

Cafe  (<7),  where  there  was  want  of  pledges   upon   the  original : 

wherefore  it  was  awarded  to  be  amended. 

Trancifeus  in6  ANOTHER  EXCEPTION  was  taken,  That  a  juror  was  named 
FrsMus  are  the  Frar:ci/l'us  in  the  venire  facias  ^  and  upon  the  diftringasy  Francui^  and 
^menamr.  fo  another  perfon. — *W  non  allocatur;  for  they  arc  both  but  oi^c 
1.  Coin.  v\f,     iH'^^e  abbreviated.     Wherefprp  it  was  adjudged  for  the  plainti^, 

323.         CuWp.    XyS.  229. 

(<f)  Ante, 414.    See  ii.Jac.  1.  c,  13. 

Ca"  19.  The  Bilhop.of  Oflbry's  Cafe  in  Ireland. 

A  writ  of  error  JUDGMENT  was  given  in  the  king's  bench  in  Ireland^  and 
^\  h^r^f'hT  J  ^'^^^^^"  ^^'^  ^^y^  ^^^^^  *^  judgment  given,  the  defendant  deli 
^rditfeifisnp't*'crcd  to  the  ChieY  Jufticc  a  writ  of  error,  purchafed  out  of  the 
removed  to  the  chancery  in  England,  returnable  in  the  king's  bench  in  England  (a). 
court  where  cr- 'J  he  queftion  was,  Whether  they  might  award  execution,  not- 
ror  is  brought,  ^vithftanding?  becaufe  the  record  itfelf  remains  with  them,  out  of 
only'  ^''*"^'^''*'^^  which  they  'might  award  execution,  as  they  conceived  ;  for  tliat  is 
Ante,  342.        not  lent  into  the  king's  bench  to  England,  but  the  tranfcript  only  ; 

3.  Lev.  -12.  ^nd  thereupon  they  deferred  the  execution,  and  prayed  the  advice 
1!  Mod.  373.    of  tl]e  Jqftices  of  the  king's  bench  in  England^ 

ye)^  Tii  And  by  the  opinion  of  all  the  Juftices,  the  writ  in  judgment 

podb.V47.439.  of  l^w  is  Rfuper/edeas,  although  the  record  itfelf  be  not  fcnt ;  for 
a.  BuKK  162.  if  error  he  brought  in  parliament  upon  a  judgment  in  this  court. 
Skin.  4ai.        ^[j^  tranfcript  is  only  lent,  and  the  record  remains  in  the  king'* 

4.  Bac.  Ab.  679.  ijgfich,  and  yet  fh^  court  is  forcclofed :  fo  of  error  iir  the  exchequcr- 
Itrsl'ixyf^^^'  chamber,  the  tranfcript  is  only  fcnt,   and  yet  the  court  is  forc^ 

clofcd,  pendente  placito  indfcvffo.  Vide  5.  Edw,  2.  title  "  Error y**  89. 
8.  Hen.  a.pL  .  .1^.  Edw.  3.  tiL  -•  Eiror^'  33, 
-  And  DoDERiDGJE  fs^id,  that  the  record  itfelf  is  not  fent,  becaufe 
the  fea  is  betwixt  England  z\yd  Ireland^  and  if  the  tranfcript  fhou Id 
pifcarry,  they  could  ag^in  refort  to  the  record  ;  but  if  the  record 
Ihould'mifcarry,  the  cafe  is  loft:  and  he  faid,  that  thofe  of  the 
king's  b.-nch  in  England  might  not  award  execution  ;  but  upon  a 
judgmer,t  given,  they  flibvild  fend  a  fpecial  mandate  to  the  Chief 
•Juftice  of  Ireland  to  do  it.  And  they  all  refolvcd,  that  the  ^rit  of 
error  was  -^fuperf^deas  until  the  error  was  examined,  ^r(ncd,  or 
revcrfcd. 

(a)  But  b/  the  22.  Cco.  3.  c.  53.  and     count  ia  Ireland  is  now  abolilhed, 
z^%  Geo.  ).  c.  2S.'  the  appeal  from  tbo  * 
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Webb  d^ainft  Cook.  Caci  20. 

PROHIBITION  w^s  prayed  ;  for  th^t  Ccak  fued  JFehh  in  the  A  man  miy juf^ 


fpiritual  court  for  lliyiiig,  that  '*  he  had  a  buftard/'  f^^^''^^^^^^''^^^^ 
the  defendant,  alleJgcd  in  the  fpirituj|l  court,  that  tlie  P-^intifFwas^^jj^^^^^^^*''' 
adjudged  the  reputed  father  of  ^  baftard  by  tvvo  julliccs  of  tlie  tard.ifanorder 
peace,  according  to  the  ftatute  18.  Elirz.  c.  3.  whereupon  he  fpako  of  filiation  ha* 
thcfe  words  :  and  they  of  the  fpiritual  court  accepted  his  confcf-  ^n madeapon 
fion,  but  would  not  allow  his  j unification:  wherefore  he  prayed  .T;^*"^^^^^^ 
a  prohibition  ;  which  was  grafted  Uirp,  refjfc  the  jom* 

fication»  a  prohibition  (ha)l^o.    S.  C-.  PoA.  625,     a*  Roll*  Rep.  61.  32.     :;.  Inft.  491*  a*  Bulit.  a^d, 
I.  Fredm.  283.     Ld.  Raym.  394. 

Jobbins'  Cafe,  c;^»i  at 

PROHIBITION  was  prayed  to  the  court  of  requcfts ;  for  that  Prohibiuon. 
'*'     Johbim^  adminifti-atrix,  fues  in  that  court,  complaining  that  3.  Uv.  57.11 
flie  had  taken  adminiftration  of  her  hufband's  goods,  thinking  that  3;  Wod.  115. 
lie  was  out  of  debt,  ^nlcfs  for  fraall  fums  which  he  owed  to  la-  ^^f*^*  ^^^' 
bourers,  &c.  and  that  fhe  had  paid  thofe  debts,  and  other  the  like,         *  ^^* 
^nd  fo  adminiftered  the  goods :  and  afterwards  aftions  of  debt  upon 
fpecialties  were  brought  againft  her ;  whereupon  Ihe  prayed  an  in- 
junfltion,  and  had  it ;    and  upon  this  matter  flicwn,  a  prohibition    • 
•was  grantpd  per  totam  Curiam. 


M  m  4  Trinity 
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17.  Jac.  I.  In  the  King's  Bench. 
^ir  Edward  Montague,  Knf.  Chief  Juflk^ 
Sir  Joha  Crokc,  Knt.  1 

Sir  Juhn  D^dcridgei  K^f.  ijujiiccs. 

Sir  Robert  Houghton,  Knt,  \ 

^ir  Htfnry  Yelverton,  Knt.  Jittorney  General. 
Sir  Thomas  Coventry,  Knt.  Solicitor  General. 

Caii  t.'  Berts  agat>ijl  Trevaman, 

Wonis  of  «i.  A  GTION  FOR  THESE  WORDS.  Whereas  he  was  a  fcri- 
TonaWe"!!  The  y\  ^'^^^^^  ^^'^  frep  man  of  London,  that  the  defendant  fpake  of 
do  not  touch  the  ^^"^  ^^^^^^  words  :  "  Thou  art  a  rogue,  a  cony-catching 

plaintiff^  pro-  •*  TOgue,  a  cozening  rogue,  a  cutpurfc  rogue." 
femnn.  After  vcrdift  for  the  plaintiff",  it  was  moved  in  ar reft  of  ludjr- 


?9o-  jeclLves  to  the  word  ;  wherefore  the  aftion  lies  not. — ^And  it  wa$ 

'adjudged  for  the  defendant. 

Ca«i  1.  Gainford  agahtjl  Tuke. 

Tn  fay  that  the  A  CTION  FOR  THESE  WORDS  :  "  Thou  waft  in  Launr 
pbiniitf  was  in  x\  ^,  cffion  gzo\  for  coining."  The  plaintiff  replies,  "  If  1  wa« 
gMfarcci.ing  ,,   j  j  anfwcred  it  well  enough."  "  Yea,"  faid  the  defendant, 

iaionahic-        "  you  were  burnt  in  the  hand  for  it. 

^ntc,  276. 247.  ^  Upon  not  guilty  pleaded,  and  yerdift  for  the  plaintiff,  it  wa^ 
^3'-  moved  in  arreft  of  judgment,  that  thcfe  words  are  not  aftionablc  j 

Ray.  17.  f^^  ^^  j-^y  ^j^^j  Qj^g  ^as  i,^  gaol  for  coining,  no  aftion  lies,  bccaufc 

Iki^^'is  ^.^  it  is  no  affirmation  that  he  did  coin  ;  and  he  doth  not  fay,  for  falfe 
|.  Com.  Dig.  coining:  and  the  fublequcnt  words,  **  that  he  was  burned  in  the 
J  76.  »•  hand,"  (hew  that  if  cannot  be  for  falfe  coining,  and  they  arc  but 

^.  YTdf.  300.    idi^  ^ords. 

But  THE  Court  refolvcd  to  the  contrary,  that  thefe  arc  mali- 
cious words,  and  (hew  his  intent  to  accuie  him  for  being  imprir 
foned  for  coining ;  and  the  fubfecjuent  words  exraggravate,  and 
diminifli  not  the  foraicr.  \Vheretpre  it  was  adjudged  th^t  thp 
potion  well  lay- 

Cait  j.  John  Ford  againfi  Julian  Ford. 

In  trefpaft,  if  p'RROR  to  reverfc  a  judgment  in  trefpafs  in  the  common  pleas. 
xhtvitiarmis  JL  The  crror  affigncd  was,  Becaufc  in  |!ie  firft  declaration  there 
tltcfiTridTcU^a-want  thcfe  words,*"  v/>/ if; m'/j ;"  but  the  fecond  declaration, 
tion,  it  cannot  yrhich  w^s  after  imparlance,  whereupon  tlie  ifTup  vyas  joined,  ancj 
he  amended  by  ^Yit  verdicl  given,  was  good  and  perfect, 
the  Second  de-  • 

clar.,tion.  Antt,  105.  3"-  415-  443-  49S«  »•  ^^H»  ^^*  '^*-  *?7.  I*  Lev  3<^«*  »•  S««nd.  81. 
}A,  Ray.  ogc.    Sij-iiiJge,  1024,  ^ 
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Bridgm AN  moved,  that  the  firft  was  good  enough ;  for  the  writ       F<>»w 
is  recit'sd  therein,  wherein  is  vi  et  armis ;  and  the  omiffion  thereof      H""*"!^ 
in  the  declaration  is  the  default  of  the  clerk  only,  and  therefore  it         ***** 
•/hall  be  amended  :  but  the  fecond  declaration  being  good,  the  ver- 
dict and  judgment  thereupon  are  good,  and  not  revtrfable. 

Sednon  allocatur  \  for  the  omiffion  oivi  et  atTnis  is  matter  of  fvrb-  Anic,44j.49<, 
fiance,  which  can  never  be  amended  :  and  thefirft  declaration  bdng  S*6r 
ill,  which  is  the  foundation,  the  fecond  is  but  the  recital  thereof  j 
and  if  the  firft  be  not  good,  the  fecond  will  not  help  it. 

Houghton  therefore  cited  a  former  judgment,  viz.  the  cafe  of 
tffe  'h'tjhop  of  Rocheftcr  in  wafte,  where  the  firft  declaration  was  not 
good,  although  the  fecond  were  good,  and  judgment  thereupon, 
yet  it  was  reverfed.  And  Briggs  v*  Sheriff  (a),  where  an  aftion  of 
tattery  was  brought,  and  the  declaration  was,  quod  cum  the  defen- 
dant did  aflault  and  beat  him  (without  any  affirmance  of  vi^f^imij), 
and  the  fecond  declaration  was  good,  that  the  defendant  infultum 
fecit  J  tic.  yet  for  this  dcfecl  in  the  firft  declaration  the  judgment 
'  was  reverfed.  And  fo  in  fVmch  v,  Warner  (^),  debt  upon  an  obli- 
gation, and  declares  upon  an  obligation  made  primo  Mali;  and  the 
fecond  declaration  was  upon  an  obligation  m^dc/ecundo  Maii^  and 
the  obligation  was  fhewn,  5cc. ;  and  upon  mn  ejlfafium  found  for 
the  plaintiff,  it  w^as  adjudged  to  be  erroneous,  becaufe  the  firft  decla-* 
ration  was  not  good  :  fo  here. — The  whole  Court  was  of  that 
op^nioi>  J  virhprefore  the  judgment  was  reverfed. 

(a)  Cro.  EUz,  507.  \f>)  Cro.  £liz.  41 6^ 

Bultivant  againfi  Holman,  CAtt4. 

ERROR  of  a  judgment  in  the  common  pleas,  in  a  writ  of  cove-  a  declaration 
nant.     The  error  affigned  was.  That  the  declaration  was  notonaicafc-'yirai 
good  ;  for  it  was  upon  an  indenture,  which  recites,   quhd  cum  ^/r  )*/*y '*''•'*''** 
indenturam  tcjlatum  exiftit,  that  the  faid  Bultivant  inkofftA  theplam-"T.^?!*  ^^^ 
tiff  of  fuch  land,  and  therein  covenanted  todifcharge  and  fave  him  but  a  bar  or  re- 
Jiarmlefs  from  all  former  dowers  and  incumbrances  ;  and  fhews,  pikation  muft 
that  one  Furffe  was  feifed  in  fee  of  that  land  before  that  Bultivant  ^  ^^l**^  ^n** 
had  any  thing  to  do  therein,  and  infeofFed  Bultivant yM^Vio  infeofFed  "5°^"*% 
Holman  the  plaintiff;    and  tliat  the  wife  of  Furffe  had  brought  a  J"**' J"' 
writ  of  dower  againft  him,  and  had  recovered,  and  fo  he  had  not  TJ!]      '  '^^* 
performed  the  covenant.     Whereupon  the  defendant  demurred  in  cro.  Car.  188. 
the  common  pleas  j  and  it  was  there  adjudged  for  the  plaintiff.        i.Sauod.  174. 

It  was  now  affigned  for  error,  That  it  is  not  allcdged  by  matter  in  *]  ^^  \^^^* 
faft  that  he  infeoffed  him,  and  that  he  was  feifed  in  fee  by  virtue  5.  Com,  Dij. 
thereof;  but  only  quod  tejlatum  exiftit^  which  is  only  by  way  •f a^«- 
recital,  and  therefore  not  good  :  and   in  proof  thereof  he  relied  ^\   ^ 
upon  21.  Edw.  4,  pL  49-  and  Dyer,  139.  ^"^  '5»r 

But  ALL  THE  Court  refolved  to  the  contrary;  and  that  the 
difference  is,  where  it  is  by  way  of  declaration,  and  where  it  is  hy 
way  of  bar  or  replication  ;  for  in  the  declaration,  teftatum  exiftit  is       ^ 
fufficient  to  induce  the  a^ion,  and  to  af&gn  the  breach  :  and  the 
judgment  was  affirme4» 
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Case  5.  Miller  againft  Rcgem. 

A  tfrtiorari  lies  rp  RROR  of  E Judgment  given  in  an  information  in  the  court  of 
L^Ton  T»  Guildhall  before  the  mayor  of  London.     A  qucftion  was  made 

Mi/orMufio^  in"  Whether  it  might  be  reformed  here  r  or,  Wliether  it  ought  to  be  by 
the  mayor*!  a  fpecial  commiifion  in  London^  according  to  their  charter  ?  But  \i 
«ourt  in  Lon-  was  Ihewn,  that  this  being  matter  concerning  the  crown,  a  en  - 
*^'  tiorari  was  thereupon  awarded  to  remove  the  record  ;  which  being 

F.N.  B.  23.  e.  removed,  a  writ  of  error  was  brought,   cat  am  vobis  refidet ;  and  io 

Aa  information  The  crrofs  afligncd  were.  First,  Bccaufc  the  information  wa^ 
on  5.  E'.ii,  C.4.  brought  in  London^  upon  the  ftatutc  of  5.  Eliz,  c.4.  f.  31.  for  cxci- 
can  only  be  fued  cifing  a  trade  whercto  he  was  not  bound  apprentice,  and  therefoi-e 
ifttpc  court*  at  demanded  forty  (hillings  for  every  month  ;  and  this  being  a  penal 
A^r«5- 179.  '*^'  otight  not  to  be  lued  but  in  flie  king's  courts  at  Weftminfuf , 
where  the  king's  attorney  is  to  acknowledge  or  deny,  as  6.  Co  la. 
Saik.  i7«         ^^^  therefore  is  not  fuabjc  tli^re  ;  and  for  that  caufc  it  was  er- 

s.  Hale,  ZDT.  /    V 

%%  394.  Cowp.  365. 

•»  Miftr«ordi&;*  Secondly,  Becaufe  the  judgment  was,  quod  ejpt  In  fnifeticcrdi^^^ 
intiead  of         where  it  (hould  be  quod  caflatur ;  wherefore  the  judgment   was 

^tafiatwrr       ycverfcd. 

(a)  SI.  Jac.  I.  c.  4« 

GamC*  Hyde  agaittjl  Scyflbr. 
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6.'yac.  I.  miih 
et  illam  verhira- 
kind  and  '*ifc  *^^»  ^'  '"^^^  trailaviU  necnon  the  (kid  Elizabeth  Jimul  cum  one  gown, 
muitioinin  the  one  petticoat,  &c.  of  the  goods  of  the  pliintifT,  ftmul  cum  the  faid 
aAion  i  but  if  Eti^abethf  at  -D.  tunc  et  ibidem  ecpity  ahduxit^  tt  abcariaiity  mcn'in 
kbe  vvirh  Tiptr  i^^^^igjfi  Elizabeth  AM  ^^r  5.  annos  ab  ttd^m  le  plaintiff /////>;«/./ 
ITiVfrXe'huf.  't cuftodivit^  per  quod  LE  FLAlST ivf  foleimen  et co/t/lrfiumy  neensn  itn- 
iacd'may  fjc  JiHum  ct  auxilium  in  rebus  domtftieis  qua  idem  LE  PL  At  N'T  iff  hahL*' 
aione;  and  if  debuijfet  et  potuijfct  cum  uxote  Jui  per  totum  tempus  prad.  perdidit  ct 
any  a^rtatiom  amipt^  et  alia  enormia,  t^c. 

ther  the  words  The  defendant  pleaded  not  guilty  ;  and  it  was  found  againft 
tep'a  et  abdamt  him,  and  damages  afleflld  to  three  hundred  pounds,  and  judgment 
•r  rafuh  may  fo^ ,^d  for  the  plaintiff :  and  now  a  writ  otcrror  tl*eicof  was  brought 
Antr^ox.       i^  ^^^  exchequer-chamber. 

a.lnft.  435.  The  First  Error  afligncd  was,  Becaufe  the  a«51ion  was  hj 
«.RoU.Rcp.5J.  the  huiband  foltly  for  the  battery  of  his  wife,  which  ought  not  to 
Cro.  Car.  90.  ^^  .  f^j.  ^X^c  tort  ai\d  damzgcs  are  properly  done  to  the  wife,  and 
J°"^  ^61'  therefore  the  huftand  folc  without  tlie.  wifc  could  not  niaintaiu 
lort?^77!"^^^'this  aaion  ;  and  then  the  damages'  being  entirely  given,  the  judp;- 
5-ik.  119.  ment  is  erroneous.  Vide  9.  Edzv.  4.  pi.  52.  46,  Ed.v,  5.  pi.  ^. 
*•  M»^-  >27.     22.  JJf  pi  16.     ylnte,  501,  502. 

K  Wii'nV?^!''  But  ALL  THE  Ji'sTicES  AND  Baronr  held,  that  true  it  is  tli? 
j!wilf.  18. '  huiband,  for  the  batter}''  of  his  wife,  ought  to  join  his  vifife  wiHi 
a.  Term  Rep.  him  in  the  aftion,  if  this  had  been  brought  for  that  caufe  ;  but 
4. 116.  here  the  aftion  is  not  brought  for  the  battory  of  his  wife,  but  for 

3^  Terra  Rep.   ^^^  ^^^  ^^^  damage  of  the  huiband*  foi  want  oi  her  c^>mpany  nni 


UtrdiAf^  for  npRESPASS  ;  for  that  the  defendant,  21.  Afay 
i^eaiing  a  wife,    1    ^  7Lt[2L}^\t  upon  Elizabeth  the  plaintiff'*  wife, 


a  I' 


d 
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aid  :  and  all  is  condu^d  with  A^fer  qudJ confortium  amijit^  wWch  w^*« 
extends  to  all  that  was  before ;  as  where  an  aftiou  brought  by  thp  s^^^Ji^ 
^^afte^  for  the  battery  of  his  ftrvant,  per  quad  fervltlum  amifih  ^^ 
A  Second  Error  afligned  was,  Becaufe  it  is  cfpit  t$  abdux'a^ 
where  it  ought  to  have  been  rapuit ;  for  fo  is  the  Rcgiftcr  for  writs 
brought  in  fuch  cafes, — Sed  nqn  allocatw  \  for  it  m^y  be  bp^  ways. 
Wherefore  the  judgipc^t  w^  ftffirmed- 

Godfrey  againft  Dixon.  c**«  ^ 

/CORNELIUS  GODFREY,  an  alien  of  Spain^  had  ifluc  Daniel  it  uBcm^  fa,^ 
^^  Godfrey,  bom  in  Flanders,  within  the  allegiance  of  the  kingof**^''*f^^°i> 
Spain.     The  father  and  fon  came  into  Enghnd  in  4,  EU%.    T^^^^^n^'^^^^ 
father  ^was  made  a  denizen,  and  after  had  ilfue  Cornelius  Godfrey  his  f^hcr4>e mads 
younger  fon,  born  here  in  England  in  40.  Eliz.    The  father  died  ;  a  JiB«««,«nd 
and  in  the  3.  Jac^  i.  Daniel  Godfrey  was  naturalized  by  aft  of  parlia-  »f«crward  hack 
ment,  and  after  purchafcd  copyhold  land,  and  died  without iffuc,    l^^^tTmad^'A 
The  queftion  was.  Whether  Cornelius  Godfrey,  the  younger  fon»  airt  then  the 
Ihnuld  inherit  this  copyhold  ?  elder  fon  bci«. 

The  words  of  the  naturalization  are  thefe :   **  That  Daniel  God-  dies,  the  feconi 
^^  frey  (hall  be  enabled  to  purchafe,  inherit,  have  and  enjoy,  and  ronlhllllb•4l»fi^ 
*'  demand,  as  heir  tp  any  ^nceftor  lineal  or  collateral ;  and  that  he  to  i»«  *»ro«^^ 
♦*  (hall  be  adjudged  a  naturjil  fubjeft  of  the  kingdom  oi  England,  Co.  lit.  8.  a. 
♦'  in  every  refpeft,  condition,  and  degree,  to  all  intents,  conftruc- Ji;  ■•  «»9-«* 
-tions.andpurpofcs."  -^  !!^,ulW 

The  doubt  only  grew  upon  thefe  words,  becaufe  it  Is  enafted,  '•  vcnt.415. 
that  he  fhall  be  *^  hcjr  to  his  anceftor  lineal  or  collateral ;"  but  it  vau'^!*^  u 
is  not  faid  that  they  fhall  be  heirs  to  him.  i.Sid.'i9j.i9y. 

It  was  objc£lcd,  that  at  the  time  of  the  father's  death  the  eldeft  »o^v 
fon  Iwid  no  inheritable  blood  in  him,  and  in  defeft  thereof  the  ^'Jj^' ^*** 
youngeft  fon  might  not  be  heir  to  him.  P^in,.'  V^\^y 

But  it  was  thereto  anfwered,  That  true  it  is  there  was  a  difabilityt  *•  ^"^^  **•  ^ 
but  not  in  the  blood,  viz.  his  blood  was  not  the  caufe  of  his  dif-  ^*»^^* 
ability,  byt  the  place  of  his  birth  ;  for  the  law  refpedls  not  the 
blood,  where  there  is  not  any  allegiance :  but  here  is  not  any  cor- 
ruption of  blood,  or  any  half-blood  ;  but  it  is  as  if  tlie  eldeft  bro- 
ther had  gone  out  of  the  way.  22.  Hen.  6.  Doeior  and  Student,  if  an 
alien  have  a  fon  alien,  and  afterward  the  father  be  made  a  denizen, 
and  have  another  fon,  here  the  fecond  fon  (hall  inherit,  although 
the  eldeft  fon  be  alive  :  in  this  cafe  alfo  there  needs  not  any  blood 
from  the  father,  becaufe  the  land  came  not  from  the  father.  And  to 
that  purpofe  i7e/^/V'j  Cafe,  ^i.Eliz.  was  cited  :  a  father  hath  iffuea 
fon  and  daughter ;  the  father  is  atuinted  and  executed  j  the  fon  pur-  ^ 
chafeth  lands,  and  dies  without  iffue ;  adjudged  that  the  daughter 
(hall  inherit:  and  when  it  is  faid  that  he  (hall  be  adjudged  as  a  na- 
tural-born fubjcft,  the  confcquent  is,  that  he  (hall  have  heirs  to 
inherit  him,  both  lineal  anc}  collateral  -,  relatiwrum  cognitouno,  cog- 
7iofcitur  et  alterum. 

And  it  was,  without  argument,  adjudged  for  the  plaintiff,  viz. 
that  the  younger  fon  (liould  inherit  {a). 

(<9)  See  n.  ie  iz.  Will.  3.  c«6.  and  25.  Gee.  a.  c.  39. 

'  Ths 
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jfatmramcatm  TftE  Chief  Justicb  feid,  that  natutaJization  is  always  by  par- 
inuftbeperpc.  Kamcnt,  and  pcq)ctual}  for  if  one  be  naturalized  for  a  d^y,  iil^ 
J^beumro^  good  for  ever :  denization  is  by  patent,  and  in^y  fat  pra  temppre ;  s 
rary.  lor  years,.lifc,  &c,  {a). 

Co.  Lit,  129,3.    7.  <^0'  6*  *5'     »•  J<>n«*»  "•    *•  ^*"-  ^«P'  95* 

(4)  See  7.  Jac  i.  c.  ». .   ti.  fr  ii.  Will,  s*  c.  i.     r.  Geo.  i.  c.  4. 

Case  «.  Warren*s  Cafe. 

Wo  caofc  need  TTTTIARREN,  being  one  of  the  council  of  Coventry^  was  remove^!, 
he  iffigncd  for*    ▼  V    ^^^  obtained  a  writ  of  reflitution.     The  corporation  thcrr- 

^«!IwI^«ri7.  ^P^^  '"^^""^^^'  **^*^  ^^^^y  ^^'^  ^  cullom  to  eleft  any  to  be  of  t;;i 
mm-y  for  his  of'  commbh  council,  and  to  remove  him  ad  libitum:  and  that  fVarri^ 
flceJip  coihterai  was  rcmovcd,  &c. 
to  t^  corpora- 

iSofl.  The  Court  held,  that  the  return  was  good  j  and  this  diftcrcna 

Dyer,  332.  takea :  where  a  man  is  a  freeman  or  alderman,  &c»  they  cannot  re- 
9.  lioU.  Rep*  move  him  from  his  freedom  or  place  without  caufe  \  and  in  fucb 
"*•  cafe  fuch  a  cuftom  is  void,  becaufe  the  part)''  hath  a  freehold 

"sidUi?/  *   therein  J  but  to  be  of  council  is  a  tiling  collateral  to  a  corporation. 

"^  Lw^'^T  '^^^  counfel  then  furmifcd  that  he  was  an  alderman,  and  re- 

j.Bac.  Ab/jso.  ttt<5V€d  ;  whcreupon  a  new  writ  was  iffucd  to  reftoro  him  to  \u 

siiAt.  '430.       akkrmanihip.    FUt  26*  Hen.  8.  pL  5. 

]U4.  Ray  01.391.. 

Cpiwp.5os-5ot..    DougL  157..    a.  Term  Rep.  541.  560. 


Mkhaelma; 


Michadmas  Term^  **^ 

17.  Jac.  1.     In  the  King*$  Bench. 
Sir  Ed  ward  MonUg^ue,  Knf.  Chief  Jujlice^ 
Sir  John  Croke,  Knt.  1 

Ar  John  Doderidge,  A';^/.  I  Jujiices. 

Sir  Robert  Houghton,  Knt.  \ 

Sir  Henry  Yelverton,  Knt.  Attorney  GeneraL 
Sir  Thomas  Coventry,  Knt.  Solicitor  GeneraL 


E 


Casc  f. 


-    Alfop  againfi,  Bowtrell. 
JECTMENT  for  lands  in  Mundeh,  in  the  county  of  Her t^  ^  ^J,j  bom 
ford,  forty  wtcks  ind 

The  qucftion  was,  upon  evidence  of  the  jury,  Whether  ^^^  d»yg,^tv 
Edmund  Andrews,  dying  the  twenty-third  day  of  March,  in  the  ^^h^i^huf^" 
year  1610,  and  Jnne  his  wikhcmg  pnvatementenfcin/,  but  not  d«ii-  band,  ihallbe 
vcrcd  until  5th  January  in  the  year  i6ii  (which  was  forty  weeks  confidcrcd  icjU 
and  nine  days,  and  then  delivered  of  a  daughter  named  Elizabeth),  timate. 
(hall  be  reputed  the  father  to  the  faid  Elizabeth,  or  that  flie  were  a  Co.Ut.  123.  b. 
baftard  :  for  it  was  proved  that  he  fell  fick  upon  the  twenty-fecond  119.  a- note  (i), 
day  of  March,  and  died  the  day  following  ot  tlie  plague  ;  and  that^  ":     . 
Edmund  Andrews  (father  of  the  faid  £Vmi/»</ who  was  dead),  in  ma-  '.7  ^gV  5^6. 
lice  to  his  fon's  wife,  did  much  abufe  her,  and  caufed  her  to  be  siik.  121.  4«v 
diflodged  from  places  where  fhe  was  harboured,  and  to  lie  in  the  5.  Mod.  420. 
cold  ftreets  ;  and  that  fhe  was  io  ufed  for  fix  weeks  together  before  Scrange,  915. 
her   travail  ;  and  (he  being  brought  into  a  woman's  houfc  who  l'**^^ '^^^;  ^ 
conanaiicrated  her  cafe,  having  warmth  and  fuftenance,  was  deli-  i.'wilf/'^'. 
vcred  prefently  within  twenty-four  hours  of  the  faid  Elizabeth  :  r'almer,  9,  w. 
and  this  being  proved,  and  this  mifufage,  by  five  women  of  good  Godb.  281. 
credit,  and  two    dodtors  of  phyfic,  viz.   Sir  IVUliam  Baddy  and??^^^5' 
Duttar  Mundford,  and  one  Chamberlaine  (who  was  a  phyfician,  and  utTRcp.'i77. 
in  nature  of  a  midwife),  upon  their  oath,  they  aflGirming  that  the  i.  Com/oig. 
child  came  in  time  convenient  to  be  the  daughter  of  the  party  who  580. 
diedi  and  that  the  ufual  time  for  a  woman  to  go  with  child  was  ».Bl-Com.456. 
nine  months  and  ten  days,  viz.  menfeS Jolares,  that  is  thirty  days  sclVargrave's 
to  the  month,  and  not  menfes  lunarcs,  and  that  by  reafon  of  the  co.Ut.  114.  b* 
want  of  ftrength  in  the  woman  or  the  child,   or  by  reafon  of  ill  notes  ^i)  and 
ufagc,  Ihc  might  be  a  longer  time,  viz,  to  the  end  often  months,  or  (*)• 
more;  and  fo  both  ancient  and  modern  authors  and  experience  ^^^' *^\** 
proves:  Buil.N.P.nv 

Thb  CouKT  held  here,  that  it  might  well  be  as  the  phyficians  Stra.  9-5. 
had  affirmed,  that  ten  months  may  be  faid  properly  to  be  the  time 
mulieribus  fariendo  tonjiitutum.  Againft  this  a  record  was  produced 
in  Trinity  Term,  18.  Edw.  i.  Roll  13.  in  this  court,  tliat  becaufe  a 
wife  went  eleven  months  after  the  death  of  her  hufband,  it  was  re- 
folvcd,  that  the  ilTuc  was  not  legitimate,  being  born  f^  ultimum 
tempus  mulieribus  pariendo  conjlitutum.  But  note,  it  is  not  there 
j[hewn  what  was  ultimum  tempus  mulieribus  pariendo  conftitutum.  And 
the  phyficians  further  affirmed,  tliat  a  perfeft  birth  may  be  at  feven, 
months,  according  to  the  ftrength  of  the  mother,  or  of  the  child 

himfel^ 


i4*  ^  Michaelmas  Term,  17.  jac,  i.    In  6.  ft. 

AI.80F       himfelf,  which  is  as  long  before  the  time  of  the  proper  birth  :    and 

^jfoiVi       by.  ^[^  f^^^  rcafon  it  rnay  be  as  long  deferred  By  accident,  iwrhich  is 

commonly  occafioned  by  infirmities  of  the  bod^j  or  pafiiond  of  tht 

mind :  and  fo  the  Court  delivered  to  the  jury,  that  the    faid 

Elizabeth^  who  was  born  forty  wetics  and  more  after  the  death  of 

the  faid  Edmund  Andrews^  might  well  be  the  daughter  of  the  faid 

Edmund. 

C<*al«tat5on  And  in  this  cafe  the  marrfag€  betwixt  them  being  at  Utrecht  be- 

atKk  thcccrtifi-  yond  feas,  and  certified  under  the  feal  of  the  minifter  dierc,  and  of 

«er* abroad*  cvl-  ^^^  ^^^  town,  and  that  they  cohabited  for  two  years  together  zi 

itencs  ormar^*'  ^'^^  ^nd  wifc,  was  a  fufficicnt  proof  that  th«y  were  marriedi 

riafB.       Ante,   loi.     C<»wp.  233.     Dougl.  174,     I.  Roll.  356. 

FiVtf  I.  Hen.  6.  pi.  3.    ^u  Edw.  3.  pi.  9.  te  be  legitimate.     I'he  like  judgment  waa 

41.  Ed^r.  3.   pi.  II.  what  (hall  be  faid  to  given  in  the  eonfiAory  at  fTittnturgb^  In 

be  the  time  muUtrxhui  parUnd^  cotijlilutani.  the  cafe  of  a  woman  who  was  brought  to 

See  alfo  Sir  TUmas  JRyJle/s  Vttw  of  tbt  bed  in  the  eleventh  month  after  her  huf. 

CtvH  Lfivf^  fnL  55.  where  Ke  relates  of  a  batid*s  death.  VidtCmraSMamferi^  Partem 

,                           widow  in  P«ris  who  was  delivered  of  a  child  SicunJUm^  Dt  Mmtriwimmt,  tap,  ^^.fol.  150. 

the  fourteenth  morth   after  lier  hu/band^s  5«A/m,  Dt  Suc€fgl9nibuiffoL%x,  Cf^ok**s  W<«- 

deathy  and  jet  the  Judges  awarded  the  child  tmy^  lib.  6.  fol.  3  j6* 

Cas»  s.  Draycot  agalnfi  Heaton* 

Hilary  Term^  1 4,  Jac.  1.    Rcll  771. 

in  error,  no      TERROR  of  a  judgment  in  the  court  of  Dcrby^  in  debt  Upon  an 

ttrti9tari  (hall   ^-*  obligation,  where  tlic  defendant  pleaded  nen  eft  fa^ium  j  and 

iiTue  to  certify  found  againft  hi  IT). 

that  which  the         ^^,     T    ,  ,  *      ^  *        .  «•  «  1      . 

iccord  (hould  The  judgment  entered  was,  "  quod  capiatur  r'  but  the  judgment 

certify}  and      certified  was  in  this  manner,  "  Ideo  in  mtfertcordid  capiatur i**  and 

thswfore  if  the  ^jj^  ^.^s  affigned  for  error. 

lecord  certified  ,    ,  ,     /-  .        ./-    .        ,.  ^., 

be5uro»|,  ti»c        It  was  moved  that  thcfe  words    "  in  mifericordia     were  ftrickcn 
i'udgrnent  ih«ii  •  out,  and  fo  the  line  under  it  Ihews  ;  arid  the  judgment  only  is, 

be  revcrfed,  aU  *<  capiatur.'' 

though  tlie  re-  ^  .         .- 

cord  itfeh  be         To  inform  the  Court  a  certiorari  was  awarded,  which  certified* 

tight.  that  the  words  "  in  misericordia"  were  not  in  the  judgment, 

Aate,  6.  518.     ^ut  a  '*  capiatur^'  only. 

The  Court,  being  now  moved,  would  not  allow  thereof;  but 
faid,  tlaat  a  certiorari  Ihould  not  be  awarded  to  an  inferior  court,  to 
certify  tliat  which  the  record  fhould  certify :  wherefore  not  having 
regard  to  that  certiorari  (becaufe  the  recora  certified  had  thofe  words 
«*  in  mifericordiii''*  in  it,  and  tlie  line  underneath  is  no  defacing  or 
drawing  them  out,  and  the  capiatur  was  with  anotlier  hand),  it  was 
therefore  reverfed. 

After  that  day  fuch  another  record  out  of  Norivicb  was  (hewn, 
where  the  plea  was  in  trefpafs  upon  the  cafe,  and  all  the  proceedings 
were  trefpafs,  becaufe  it  is  not  warranted  by  the  plaint;  yet  (al- 
though the  fteward  was  prefent,  and  fhewed  his  book  of  entry  of 
plaints,  that  it  was  mifprifion)  it  might  not  be  amended,  but  was 
revcrfed  for  this  caufe. 

By  5.  Geo.  t.  c.  13.  writs  of  error  may  on  confelHon,  or  by  default,  (hall  beftayed 

be  amended  and  made  agreeable  to  the  ori-  or  reverffd  for  want  of  a  miftntvUa  oru* 

ginal  record.     And  by  16.  &  17.  Car.  2.  ^ta/v/*,  by  reafon  that  the  oncit  enteredin* 

c.  8.  no  judt^ment  after  verdif^,  by  cegncvu  ftead  of  the  other. 
wrf/iftm  vtrificmUQK$^  or  by  4.  Ann.  c.  16. 

Richard 


Mlcliaelmas  Term,  17.  Jac.  i.    In  B,  R*  54  j 

Richard  Bourn's  Cafe,  q^^ 

T>  ICHARD  BOURN  was  imprlfoncd  at  Dttter  by  tlic  lord  War-  -^H  P**T*fI^ 
-^^    den  of  the  cinqiic-ports,  bccaufe  he  took   an   anchor  and  ^^j^^^^^^ 
cable  as  wreck,  in  the  liberty  of  the  rape  of  Haft'ingu  which  the  ,1^1,  igc,  run  m 
lord  \Varden  pretended  to  be  within  the  cinque-ports,  and  to  ap-  rm  cin<^uk 
pertain  to  him,  becaufe  he  hath  the  jurifdiftion  of. the  admiralty  '*>»Tt. 
there :  and.he  being  for  twertty*threc  weeks  imprifoned  there,  an  P*^-  9^« 
habeas  corpus  was  granted  to  remove  the  body  cum  caufd ;  and  tlie  ^^'  ^*^'  **^* 
lord  warclen  of  the  cinque-ports  would  not  obey  it.  4^  infttVis.  ; 

Wherefore  now  in  open  court  an  alias  habeas  corpus  was  prayed  ^'®'  ^**»*«  9»'« 
with  a  penalty,  becaufe  the  lord  warden  pretended  that  this  writ  ^  ^^^^' 
was  not  awardable  to  the  cinauc-ports,  nor  returnable  by  him ;  y'eivi  ,3^/^* 
for  he  pretended  that  the  king  s  writ  ran  not  there :  and  a  prece-  i.  Sid.  355. 
dent  was  cited  in  this  court,  43.  EUz.  that  one  Browley  was  com-  »•  ^^^  Ab.    • 
niitted  in  Berwick^  and  a  writ  oi  habeas  corpus  being  awarded,  the*^*jj-. 
mayor  of  Berwick  would  not  obey  it,  becaufe  it  w^as  pretended,    *  g^^*  J!! 
that  the  king's  writ  ran  not  there,  for  tliat  it  was  part  of  Scotland^  i.Bt.Com.99. 
and  no  part  of  England^  and  was  an  exempted  jurifdiftion  after  3«  ^^*  ^om«  79- 
it  was  annexed  to  this  crown ;  butfuch  pretences  were  difallowed,  '3»* 
and  an  attachment  was  awarded  againft  the  mayor,  and  he  was  im-    ""^'  **^* 
prifoned  and  fined  for  his  contempt  [a).  ^  ' 

Keel  ing,  the  Secondary  in  the  crown  office,  vouched  a  preccr 
dent,  2Z.  Edw.  1.  in  the  exchequer,  where*  procefs  out  of  the  ex- 
chequer for  the  king's  debt  was  awarded  to  one  of  the  cinque- 
ports  ;  and  becaufe  they  would  not  return  the  writ,  upon  pre- 
tence of  their  privilege,  that  the  king's  writ  did  not  run  there, 
they  were  fined  one  hundred  pounds ;  and  30.  Hen.  6.  pL  6.  that 
the  king's  writ  in  particular  cafes  may  be  granted  to  the  lord  war- 
den of  the  cinque -ports. 

Montague,  CfcV/*7«///Vf,  faid,  that  the  privilege  of  the  cinque- 
ports,  that  the  king's  writ  runs  not  there,  is  to  be  intended  be- 
tween party  and  party  ;  but  no  fuch  privilege  can  be  againft 
the  king:  and  this  writ  is  a  prerogative  writ,  which  concerns 
the  king^s  juftice  to  be  adnliniuered  to  his  fubjeds  ;  for  the  king 
ought  to  have  an  account  why  any  of  his  fubjefts  are  imprifoned ; 
and  it  is  agreeable  to  all  perfons  and  places  ;  and  no  anfwer  can 
latisfy  it,  but  to, return  the  caufe,  with  paratum  habeo  corpus ^  iifc.  R.  ij^. 
and  this  writ  hath  been  awarded  out  of  this  court  to  Calais^  and  • 
all  other  places'within  the  kingdom  ;  and  to  difpute  it  is  not  to 
difpute  tlie  jurifdiftion,  but  the  power  of  the  king  and  his  court, 
which  is  not  to  be  difputed :  and  of  this  opinion  were  all  the 
otlier  juftices. 

DoDERiDGE  faid,  that  he  had  oftentimes  feen  where  an  alder* 

man  or  any  other  officer  was  difplaced  without  caufe,  that  a  writ 

of  reftitDtion  bad  been  awarded  hence  to  the  cinque -•ports  ;   an4 

that  he  remembered  the  cafe  of  one  BricrUy^  where  it  was  fa 

(«)  Seen. Geo.  i.  c.4« 

awarded. 


-SU  Michaelmis  Terrti',  ty.  JaC.  i/   fa'JS.H; 

■*^.y«i!;tf^"*  awarded- -r* Wherefore:  tScy  all  licM;  th«  an  kabtas  ^trpus^   with  a 
great  penalty,  Ihould  be  aw^'-Jed,  returnable  at  another  day. 
.,      ^  4  ,    Sec  the  i/*^4ij  Cyr|Mii  Aft,  31.  Car.  i.  c.  *4  •    »   •    • 


*\ 


4-   CAft«.4*.        '/      '    .  Hcafli  againft  Danntley* 

Wjwfi  cvcr\- «x-  l^RBpR  of  a  judgineni;.  in  the  exchcquer-clwLadbpl,  Theplaio- 
SaTtacTpV- "^  ^*  declared,    Vyhcrcas  he  ha4  fold  to  tlie  d<jfe|idan^^>»io 

iffumpfi  a'gai.nfiujpucy  to  bc|>aid  witlilnfourteeix  days,  a;id  the  otjier  jnpj^y  to  be 
-the  01  her  for  ;,gaid  ac  the  end  trf".thrc^  months';  whereof  the  defpiwUnt  ]^d  p*ii4 
"^^r  oHi  '  the  one  moiety  at  tlie  end  of  fourteen  days  \  that  the  4cfVu44Pt>  s>n 
an^^^recovcr^fr*  ^^^^  ^^'^^^  ^^  ^^^>'  ""^  the  year  aforefaid,  in  ccnfidcratloiv^liat 
d3iDa>?(!?oJ&fjpc-*^^  plaintiff  would  accept  his  till  for  one  hundred  and  thlrty-fcvcn 
cii.t  lofi.  •  poTttnds,  to  be  paid  the  firft  day  oi  Decimber  foUowmg  *  aflbrtied  to 

A.  Co.  ^.  pay  the  faid  one  hundred  and  thirty-fe\'eniio^nds!  arrd  «Hedgeth 
mor, 40.6^7-*  in  faft,  that  he  accepted  his  bill  forthe  faid  oi^c  hundred  and  thirty- 
J*^f|^*  '^  '  feven  poundf5,  and  that  he  had  not  paid  the  faid  otte  hundred  and 
4rBurf.*2?ft.  tblfty-feven  pounds,  nor  the  forty-eight  pounds  refiduam  df  the 
^ws^i  1 5. 471.  *faid  moiety,  but  failed  of  the  payment,  contrary  to  his  promife  and 
a.  tti.  Com.      '(^unffjit, 

..  -  '     'iThe  defendant  pleaded  nan  ajfunip/tt\  and  it  Was  found  agaihft 
■'      •    ■  '  hiai,  and  entire  damage?  were  ailelied,  and  judgment  given  for  tfic 
•   '  *    plaintiff.    A  writ  of  error  was  now  bjrougJitin  the  excHc<iucr- 
-"*    chamber. 

f  Thjc  Fiil&t  Error  affigned  was,  Eecauie  there  is  not  any  ya^ 

,  mife  alledged  but  for  the  payment  of  the  one  hundred  and  thirty- 
/even  pounds ;  and  he  liata  alledged  the  breach  to  be  ?is  wdll  in  the 
non  paymentof  the  f^id  forty-eight  pounds,  being  the  reCduc  of  the 
moiety,  as  forthe  non-payment  of  the  one  hundred  and  thirty-^ 
^fewen  pounds  ;  a«d  damages  being  entirely  given  for  both,*tiiere  i^ 
not  anypromife  for  the  paymentof  the  faid  forty -eight  poundfe*  ' 

'  $cJ  non  allocatur :  for  by  the  faje  of  the  cloth  for  three  hundrdU 
and  feventy  pounds,  the  one  moiety  to  be  paid  within  fourteen 
day's^tlie  otlier  tol)C  paid  within  three  months,  diere  is  thierein  an 
implied  promife  to  pay  thofe  fums  at  that*  day ;'  and  then  the  breach 
m  the  non-payment  of  the  faid  one  hundred  and   thjrty-feveii 

"  ]^oun(fs,'  according  to  the  other  pidmife,  and  the  delivery  of  the 
forty-eight  pounds,  which   is  iipor^L  the  promife  before,  is'  well 

■  enough  affgned. 

To  feverai  :*  ^G/t^o^Y*  U  «ws  avovod, that  this  iffue,  n$» ajidm^g^iu»i^f 
C'v.msinA/.  9ri%i^^J09^i  1^1^. W«  b«ing  feveral  pro{iiifc&,  ^  oi|^^ -1^. hiD^ 
fump^t  i/pon  traverkd  them  icveraily.— But  alju  the  Justices.  A$(|^i|4ii4>iM 
^l^n'ljfT''?^  held,  th*t  rm  affumf^it  extended  to  feveral  promifes.  ^ 
may  be  pleaded  gcncraliy,  and  entire  lUnxajes  «fll(?l<i.  Gio.  Car.  2,19.  l«Stii.  JM*  CJro.Jplijr4J7» 
Say.  Dam.  135'; 


-^po«'*tr^fy  b^Sng  alledged,  and  ifftie  wasf  jfoined; 
trafts  a  general  ^^^y^p^^  agreatum  modo  et  forma  trout ^  it  was  refolvcd  by  all  the 
!h^7.vcraiirLjvft'ces  of  England  to  be  an  iU/iffae  ;  for  he  ought  to  have  tra- 
menta  ought  tov^ft^d  the  agreements  becaufethey  were  fcvcral:  yet  notwithf&nd- 
U  travtsricd.      iag  tlie  judgment  was  afErmed^ 

Sir 


Mickadmas  Term,  17.  Jac.  i.    In  C  S.  54^ 

Sir  George  Rey nell  againjt  Lft&gcafUei»  ^Um*v 

In  thi  Exchequir  Cbamh§r. 

rp  RROR  of  a  judgment  m  the  king's  bench.    Whcrcai  S$«pbm  A"  "^'^ 
*-*  Lfmgeaftle  brought  an  aftion  of  debt  as  executor  to  J^bn  Lang^  «^ttttw  far*ai 
tqftle  in  the  iihtt  tt  Jitinet,  where  he  himf<plf  recovered  againft  ^ir^i^ape  on  a 
Ralph  SydUy  the  faid  debt,  upon  an  obligation  made  to  the  tcftator,  judgment  i«o- 
and  had  bim  in  execution  under  the  cuftody  of  the  defendant,  ▼««*  by  him- 
bcing  marihal  of  Ac  king's  bench  ;  that  the  defendant  fuffercd  him  ^^^^^n^ 
to  efa^>e,  ptr  quod  aSio  acerevk.     Whereupon  iffue  was  joined,  ^,^^^  ^^,„j 
mW  noH  ptrmiju  in  ad  largum  i  and  found  for  the  plaintiff,   and  not  in  the  Jthtt 
judgment  given  in  the  king  s  bench.  tiditUusi  and 

this  error  to  not 
Exceptions  being  there  taken  to  the  declaration,  in  ftay  of  that  aided  by 
judgment,  error  was  now  aifigned,  Becaufe  the  aftion  was  brought  in  ?V^^*'  *'  '** 
the  dciei  et  ditinety  where  it  ought  to  have  been  brought  in  the  deiinet       '     ^* 
only ;  for  it  isa  duty  due  to  him  as  executor,  and  in  that  richt  he S-C, Hob.s€4. 
ought  to  demand  it:  and  although  it  were  upon  a  recovery  in  hlsown^'^jj?^^'  ^^ 
time,  yet  it  was  grounded  upon  an  obligation  made  to  the  tcftator :  s,^|  ,3^^, 
sMid  althoueh  this  aAion  is  brought  for  an  efcape  in  his  own  time.  Show.  57. 
yet  being  for  a  duty  due  to  the  teftator.  He  ought  to  purfue  the  Carth.  49. 
courfe  of  tiie  firft  a£tion,  and  bad  no  right  to  demand  it,  but  as  ^^J ',V^, 
a  duty  due  to  the  teftator  ;  and  it  fhall  be  affets  in  his  hand ;  and  ,j^'  aj^.i$o. 
if  he  die,  the  adminiftrator  to  the  firft  teftator  (hall  have  the  fuit:  5'.  com.  Di$. 
therefore  it  was  refembled  to  the  cafe  of  auditors  aftigned  by  an  loi. 
executor  to  accompt  the  tcftator's  debts,  where  aftion  of  debt  upon  »•*■«•  Ab,a4«. 
this  accompt  (hall  be  in  the  d^tinet.    And  5.  Co,  71,  was  cited  to  be  p^^i^l* 
fo  refolvfed ;  and  the  cafe  of  one  Cregate  v.  Lady  we/ham  (a),  where  ft.Ter.lUp.u^ 
jhe  fold  land  by  aA  of  parliament  for  the  payment  of  Shr  Thpm^i 
GreJhanC%  debts,  yet  the  adion  was  there  brought  in  the  detinei, 

ItVas  here  ar^ed  to  the  contrary  by  Nov,  that  it  was  not  error. 
First,  fiecaufq  it  is  a  good  declaration,  being  in  anaflion  ground* 
td  upon  a  tort  done  to  himfelf,  and  given  by  a  fpecial  ftatute,  and 
therefore  to  be  brought  in  tlie  debet  et  detinet.     And  for  that  pur- 

{)ofe  he  vouched  Bedel  v.  Sherman^  where  an  executor,  bcinj; 
eflee  for  years  of  a  reflory  in  right  of  the  teftator,  brought  debt 
upon  the  ftatute  of  2.  Edw*  6.  c.  13.  in  the  debet  et  detlnety  for  no( 
fetting  out  of  his  tithes ;  and  adjudged  good,  becaufe  it  was  a  toer- 
fonai  wrong  in  his  own  time ;  fo  if  an  executor  bring  trefpals  4r 
honts  iefiatoriSi  and  recover  damages  in  debt  upon  this  judgment^ 
it  ihalf  be  in  the  debet  et  detinet. — Secondly^  He  objected,  that  if 
it  were  not  good  by  courfe  of  common  law,  yet  it  was  aided  by  the 
fiatule  of  x8.  Eli%.  c.  14. ;  for  it  is  not  matter  of  fubfiaoiceii  tet  ci 
form  oofy,  faa  being  plaintiff! 

But  AtL  *ttE  Justices  and  Barons  {except  Jufticc  Huttow, 
who  doubted  thtreof)  refolved,  that  the  declaration  was  not  goodi 
and  it  is  not  matter  oiform  only :  for  although  it  was  faid»  wbcir 
an  executor  is  plaintiff,  the  judgment  is  all  one,  but  where  he  li 
(Mtodaiit  die  judgment  is  altered  ;  forthcn  be  fti^  bcchai|^dlr 

(«)  Cro.  Efix.  31^. 
c&o.  JAC.  N  n  km$ 


f4|  y  ;:Micliaehn?isTcrm,  r7--Jac^,r^*Tli>.C..5*>  [/ 

R«THf  Li     lonis  profri:s,\  yet  in  ripgar^^tbe  dcmanfi  is  of  a^uty  due  to  himfelf, 

^flsj^..      jpid  i^  hjs  Q^n  rig^t,  And  if  iicflloaJd  recdyer,  he  (houldhave  itas 

Lakgca*tlk.  ^  jy^y jfQ  himfelf,  and  not  as  due  to  the  teilator,  and  thereby  alter 


cijccutorip  plaintifJv  and  wjicre  dereudant^f^) 


Ci-l 


,  ;  Andas  to  the  firft  objeftion,  they  Ath  ^soLv^nii  Qpght;:p 

j:-  '■  V  Jiiiyc'bcen  in  the  detinri  only*  for  it  is  grounded  upoiv  tl^.mrioqr 

V '  ^'    ' '         juiign\eat;  and  as  in  an  aft  ion  of  debt  brought  upon  tlxe£riljufj^ 

;*   .       in^nt,  it  Ihall  "be  in  the  lietinet ;  fo  (liall  it  be  here  Jikfwjfq  ;  dJiixi 

-"^  .  f .  .    ;iot  like  BeJeVs  Cafe^  for  that  was  merely  a  gcrfonal  wjfong,,,apd 

;>  I  .).a    r>  groniVcic^upon  thcftatute,  which  gives  it  to  the  party  gticved  only  ^ 

.  .^ .  and  which  was  never  given  for  any  caiife  or  duty  to  the'tetfator^ 

^;  '  .'    '       bvit  for  a  ttirt  to  the  executor.     Wherefore  tBby  held,  that  it  ought 

,. ,  ^?  ^^  ^^  ^^^  detinet  j  and  tlie  judgment  therefore  was  reverfcd*    J^'ide 

/■:/_":..,  a'^Hfn^h'  pf.  s-    n.  i/Ir«.  6. />/.  8.     21.  Ifen,  6.//.  I-  ,    ;. 

r..-'*   ■—     '"'  "***"        ' ""  "/'.'  ■^'  •  V  : 

'^  . ' .  T ANFiELD,  CA/r/" ^^ro;/,  took  thjs  difference :  where  the  aftion 

i$  grounded  upon  privity  of  contrafl,  it  ought  to  be  in  the  detinet^ 
as  I !.  Hefi.6,  pi.  37.  1 1.  Hrfi.  4.  ti.  56.  10.  Hen.  7.  pL  5.  ;  but 
mherwifc  it  is  when  it  is  grounded  jupon  a  tort,  as  41.  JJ[.  15.  And 
it  was  theft  dlfo  fottRfcr  laid,  that  an  executor  can  never  have  an 


^^  .,,  ..t    ,  iiftion  jn  the  detinet^  but  where  the  tcilator  might  hav^^b^drt^c 

"^'^ '.o-../-/.^.  fame  aftion.         .;•'.■  .   •     .«  .  i    .  .    ••:,;  ^^ 

fAi.'  li :  ..v-  ^     * ' iVbTx,  . T hit  m  the  argument  of  thts  cafe,  it  was.then  deli ve^^d 

»«rtii5^^  V     %Y\htK26xitt,thzl  Hargrove* s  Cafe  (d)  v a?  afterwards  Veyerf|drin 

Hob.  aAfic  .0  ^h6  ekehequcr-cHamber,  in  the  point  of  deiet  >/^//W,  acVofdlng 

r^-."  :   .1'..  to  THE  Year  Book  (^).     But£<?ri/^/>Vj  C^?/i  (/^J  was/adjudgc'd 

^"    '^i  "^iiim^t^iii  the  kin^^'s  bench  according  to  ydfgravpT'dtiJ^U^^ 

\'.  ^'  ;-  ^-^;  id^qMar^  le^efn  Inde  X  and  that  //7ff*r«r'i  Crrfe'{.h)i.  '^^i-WHhr- 

.sy  ,T»o'..  ^^^;^|(^^5^;!^a^'  adjudgi^d  iff  this  manner,  as  appears  by  Itlfc  tdiohi  Ih* 

'iSj  Ttiie?fc)tehfe<ju*r;     Hit?Bcof,  36.  £//2:.  brought  debt  ag^inft'k^^iofcf , 

.'  ,i  tfcuf  ^  rfcapir  of  one  in  execution  upon  a  recovery  haSl  by-th^  6^^- 

c-  icatw  him'felf  in  the  Jel^et  et  dethiet ;  and  being  qucifii6¥etf'tterc 

;*   \  ;•     ;  ?*feahtr  ?^wef6  |ood  or  not,  TrtE  BAROiiVwtrcdiVidca  Ih  bpU 

Xitf^a^i%:j  2nioii^,^i{ie  twp  fwfnt  Barons  again!!' thbaftioh;*  arid  'FfenYAM, 

t^hi^Barcn^  for^Jt :  ktjd-  fo  it  continiled  afterward  ifi  '37>  ffe.-whffti 

aht  p»&Hiliff  br^Vj^^it  a  hew  aalon  ih  the  deftnet  tdnftmi  lA'ifte^hic 

tebiinVdh*-tlitl^ui)diihadjudgmerit  t;6  rccoVer.         '  '    -    •ivv'vf 

bi^l:il^--- ; . •  ■■  ■  ■     .  s iS^Vpuv-'^^ --5- 

-n»t^J^afctthW«fr<irWndw>?<lf<iby  the      •  ifjTy- A  0^,438:  '^   •■-?'-;   'i'J 

•Kj  30''i'"'j  C'i.-*  ''  ":j;;.r'^v  -..^      '"^  '  •'     •   -  :'■'    ".  '  :*..'..;"3v*;vb ...  j  otis 


fO": 


•  iOai.^3  ID.^ 


Symonds 


Nlicbielmai  Tertn,  1 7.  Jac.  iv    Irt  C.  S.  attd  B.  R.  «47 


Symon Js  againjl  Wal{h •  '    , . ,     Cmi  4. 

Im  tie  Extheqmr  ChumSer* 

TV^EJOMENTifitnaaion  on  the  cafe  was  rcrcrfed  in  the  ey-^^«»«*"'''''/^ 
cheqocr-chanibct,  for  that  the  vtntre pc'm  was  awarded  to  the  5o'^ne7»'tn 
cf>ro«%« rt  upon  a  furmifc  hy  the  plaintiff  tliat  the  uitder-theriffafug^ftionthac 
was  the  plaintiff's  coufin^  and  (hews  how.     £/,  quia  Jffert£ie7:s  i6c  the  vnukr^the- 
r,on  liiclicit^   ideo  it   was  awarded  to  the   coroners,  whereby  the '^'ff "  c«>"fin  to 
1.1  v^  it  IS  not  any  principal  challenge,  for  the  Sheriff  hinifelf  might  f^^  P^|*^^^ 
have  executed  the  writ ;  and  although  the  defendant  hath  confeScd  {JJ  ^^JJ^j^w,  lor 
and  admitted  it  (tf),  yet  that  is  not  any  caufe  to  award  the  venire  \\  »  not  caulb 
facias  to  tliC  coroners  r  and  in  proof  thereof  a  judgment  was  cited  of  tballmfe. 
inthc  common  pleas,  where  in  an  eje^-ment  betwixt  tlie  Icflee  ©f  ^*'»**' 
Sir  EJzvard  Kin^M  and  the  tenant   of  the  Eail  of  Brid^ewater,  ^'  ^»*-  "S*- 
challenge  l)eing  taken  to  the  array,  becaufc  the  Iheriff  was  coulin  \^\^y^  ^^^ 
to  the  Kflbr,  and  becauie  he  concluded  not  to  the  favour,  it  was  j^j,    * 
adjudged  to  be  ill,  and  to  be  no  principal  challenge.     Wherefore  Cro.  Eiix. 5S1. 
here  ^r  this  caufe  the  judgment  was  held  erroneous,  and  not  aided  J^^-  <is* 
by  tlic  ftatutc.  3.B«c.Ab..5j. 

{a)  Strangr,  iSj. 

Salkeld  agaiifj  the  Lord  William  Howard.  •       Cah  7. 

"pRROR  of  a  judgment  in  cejavit  by  defiiult;  where  in  truth' lie  a  piaioriffoui. 
^^  was  not  fummoned  (as  appeared  upon  examination  in  the  writ  "ottffignfor 
of  deceit  upon  which  this  judgment  was  annulled);   butjthqi^vrit^*^.*/^*''^ 
of  error  was  brought  before  the  writ  of  deceit :  and  U  w';%s^p9y  hare^mawT 
afligned  for  error.  That  he  was  not  tenant  tl)e.da.y  of  tlj^^Wf^by  pjoi^..    .  ^ 
brought,  nee  unquam poflea.  ^  .  ;  ;  /„  /^^^  ..Roil.Ab.yit. 

And  thereupon  it  was  demurred,  whether  he  -might  a^^^lbat  Hob.  218 
for  error,  the  judgment  being  given  by  default ;.  fqritwavigr^,  Fi«-  ^.  B.  97, 
if  he  Uad  appeared  and  pleaded,  he  IhouU  ncjvcr  have  gaffig<Mik\t  ^^'  ^*' 
for  error.     And  it  was  moved,  that  he  well  niiglHaflijpit>fcircVo.c^^^ 
errors  for   "  nan  tenure*'  had  been  a  good  pJei^in  the  :Hm  a^ioii,  ».slian<l*.  41/ 
as  appears  8.  Hen.  6.  fh  17.     21.  Edw.^.pL  a^. :  Uiw,  ^hcn  45- 
judgfnef>t  19  given  againft  hinx  by  defaulti  he  mjay  afligwitfor  ^*"*»' "4- 
error,  being  an  error  infmt,  which  he  had  nottiin^  jtQ  {4eai;,:Bs  r^^Hlfr^^* 
s6..£Aif.  3.  "  Error;'  8a.  and  i8-  £Aa.  4.  pi.  m,    19-  Mi^Ll.  ^"^^^^^^ 
>oth«cwifeit  would  be  mifcbievous  to  him  ,to  be  boi)iHy>y  this 
judgment,  when  he^d  not  time  to  plea4  V:^vil[9ni(ii>l9  tenanttfer 
life,  &c.  the  reverfion  being  only  in  him,  and  a  recovery  be  had 
againft  him,  if  the  land  come  to  him  after  this  recovery,  1^  'jHiMild 
l«  prejudiced,  becauie  he  hath  no  retnedy  if  ^^iutyirs  mdfm^ 
tnoners  be  dead.    Alfo,  as  tbtr  cafe  is,  akhmlgh'  the  jiMl^iiteAt  %e 
annihilated  by  Che  writ  of  deceit,  yet  theretottl  bei^  t^t^ved 
hither,  if  it  mould  be  affirmed,  he  fhould  have  e5cecutiQ^.  ^Iier^ : 
and  peradveAture  the  procefs  out  .-of  the  common  pleas  cannot  be 
ftayed,   and  he  fhould  be  at  lofs  by  this  judgment,  which  was 
gained  by  faliehood ;  therefore  the  law  allows  him  to  s^gn  it  ifor 
error. 

Nna  DoDERiDOK, 


i^  Michaelmas  Tenn,  17:  jf^f.*f;*^ 'fi<^.'ft. 

mgainfi       ^^^  j,^  regard  the  judgement  was  given  by  default/ and  he  had 


ttowA«0.     ^jjjie  to  plead  it  in  the  lirft  aftion,  the  firft  Judgment  being  ob- 
.r:>.\.      ^    -€iiiuedii(gaififl:hnnbyfal£5hood«  kisgreatjifialp^ 
ax    ...      y '  mflittittodriicTeumo;  •ndhcf^hedupott  THB  Y^       ftboifi^i^.d^ 
••  'a  :     -..  y/^7.iWi8-  and  N.  Brcv.za.  C.  that  he  who  pleads.  ,*/ywi!(f«jf^V' 
5.. .,  .         ,  -,  'im^  havt  a  writ  of  error,  bi|t  not  he  ^uo.difcUdffis,.   .     .,*'/, 

^/Co.6ilai;    ^  HotJGHTON  and  MoNTAGUE  to  the  contrary^  "bcdaufe  rtf  ^he 
c. .  ....  ^^re  not  tenant  he  had  not  any  Ms ;    and  bring' teiarcKciLWd 

fummoned,  and  not  pleading,  it  was  liig  folly  iioc  to  .appear  ,»nd 

*  '    "^lead  thereto.     And  this  Court  cannot  take  cognizance  of  this  re- 

vcrfal  by  a  writ  of  deceit :  and  as  a  man  (hall  not  have  benefit  of  a 

Qrt».  ear«53.    teleaff,  although  he  be  returned  **  fcifed  in  fee,'*  if  hf  dotjv.not 

plead  it ;  or  if  he  hath  to  plead  aur/ita  querela^  as  48.  Edw.  3.  j>/.  20. 

^21.  Edw.  3.  pL  18. ;  fo,  forafmuch  as  he  is  returned  fummoned, 

tnd  doth  not  plead  this  **  /ton  tcnurc^^^    he  flrall  not  have..^d- 

•  »  vantage  to  allign  it  by  error.     And  JV.  Brrv.  foh  22.  i<J,  tifetihe 

inSxtf  pleads  **  ntm  taiure*  (hall  have  a  writ  of  error  •  but  he  doth 

\     u     . ;    -Mt  fey,  that  of^  may  aflign  **  uon  tenure*^  for  error.     '  '  ^^ 

"  '-         Crok  E,  yaryfcr^  doubted  whether  he  might  not  affign  it  for  error, 

for  tl>e  mifchief which  othcrwife  might  bcfal  him.    Whereforp they 

1 .  .would  adyifc  —Afterwards  the  parties  compounded..     . 

Cxitt.  Auften  a^amft  Bewky* 

Wbe^  the'pro*^ 'tj'^ROR  pf  a  judgment  given  in  Rochefkr  m  an  ^j^wjj^/fi^,  where 
ma^  is  collate-  -*-^  the  plaintiff  declafed,  That  the  delendant  being  indebted'toTiim 
'*!lZ  **"*'/'  in  fifteen  pounds,  in  confideration  the  plaintiff  would  giVe^tiftW  to 
ZftcST  T' '  '  ^^^^^  ^^^  fttytnem:  tintU  the  firft  day  tAEaJt^  T>r«.  projuHed  to 
-^mcits9ff!".  '  'i^;9itr,  f  and-altcdgeth  in  faft,  that  he  gave  day  for  thftpiyae^nt, 
t^..59^,. ..  ^fttVund  that  he  bad  not  paid.  -  .         :  ii 

found  for  tlie  plaintJrfi '/and 
xl.  For  that  it  was  notfliifwn 
that  a  general  hiMUoikf^Vi^ 
tkd^  fufiicient. 

-  •    V  :.;./•   BPT  IT  WAS  REsoLYEa,  that  generally /«A*iW«jfl^«g^ 

^   -  '    fri^fftficnt  where  it  is  the  ground  of  the  a£tion  •,  as  to  fay,  t^heieas  he 

was  ihdebted  to  him  in  fuch  a  fum,  he  promifed  to  pay,  theflft  he 

1 :  vfxt^i  no  £tKS9  hoMP  he  was  indebted  i  but  where  it  is.  I»i|  .an  in- 

-  •  .>.duqcmcsti  to  the  action,  as  it  is  here,  ^*  in  confidcntion*  uTsit  he 

/.  off  flM»U^foifbntrtiie:deht  until  fttch  a  day"  (for  tlut.t)iey.agxced 

.(^}  s«ethf  X  .up6H-riife>deifat«aiid4bit  is  but  a  collateral:  (0)  promife)^ . It^^rjpod 

fi^,Ctf,9.«,j..enOQghMthojotlhflWing  how.  .     .    J     ., 

Thccourt&murt     Si^^feWDLYj  hivas  objtfted  to  he  erroneous,  becscisfe.tt  wwn«t 
tMfifficU  ukQ     ihewn  when  EafterlPer\m  beg&n.*— 5ift/  )iMf  W/ftaMufT.'^forilrfsr  well 
iH«ucof  the      known  tQ^theCcHirt,  and  the  aftion  is  conceived  after  the  end  of 
of  xll^r"^"*  the  Term.     Wherefore  the  judgment  was  affirmed* 
Cro.  Eliz.  2X0.  Cro*  Car.  53.    I.  Mod.  X96«     i,  Tcm  Rep.  1 16< 

Freeman 


ftlijiriviplmu  ToTw*  » 7«  M-  »•    In  B.  ^.  ^49 

',  ','  Freeman  <^/«;?Ex<cbiof  of  Freeman,  i     '•  <?-»«». 

OCTRE  FACIAS  to  Kate  execution  of  images  recorcfed  ift  an  Afdrtfadms 
•^  ^P^I-    The  defendant  pleaded,  that  after  judgment  the  tefta-  »ic»iohave  ex«. 
tcrr  ftied  execution  by  Vi/nre facias  ajainft  the  bail,  and  had  judf-  ^^^  ?[^-^ 
ment  andexectitfon  awarded  againft  tlie  bait.^^And  itwas  thereupon  Z^^!^ixt% 
dettiiSTfed  ;  avd  adjudged  to  be  no  plea,  becaufe  it  is  notflKwn  mewnthat  the 


that  htt  was:  fatisiied  b^  the  execution  againft  the  bail ;  for  other-  p^\^  ^**  ^^ 

trifbi  wiliio«t  fttit£i£kion,  he  may  always  charge  the  priiicipaU       >ftV*fif»«*. 

Antt,  3a o«  33S.--4.  BaCi  Ab«  410.  4ai«     3.  WilC  a6^  Cowp.  ysS. 

Mawlc  againji  Cacyffyr,  Executrix  of  Matthew  Rarullcp      Case  k^ 

JlT/^^r  9/riiv,  17.  Jac*  i.    -R«//  J46, 

*pvEBT  for  tw«ity  pounds  in  the  debet  et  dettnet^  for  rent  referved  Dfbt  for  iwie 
-*--'  vpon  alcafc  made  to  one  SpauU'mg^  who  affigned  the  Icafe  to  incu^rwi  »ffor  % 
Matthew  Randle  the  tcftator,  whereby  ^e  entered  and  was  poflefled,  *«^*«or'i  daith 
and  dying  poircfled,  made,  the  defendant  his  executrix}  and  for  "J^,  ^,  ^JJJwi. 
reht'iricurred  after  his  death  the  aftion  was  brought  •        Ante,  338.446« 

The  defendant  pleaded,  that  after  the  death  of  the  teftator  fhe  re-  545- 
linquifhed  the  poueflion,  and  did  not  intermeddle  therewith,  and  i.  Sid.  3^- 
that  (he  had  fully  adminiftered  all  the  tcftator's  goods.    Where-  »•  Btc.Ab.389. 
upon  it  was  demurred. 

Itwas  FIRST  moved,  WKltherthis  a£tion  may  be  brought  In 
.  4h^  d$bit£t  ditmit  for  rent  incurred  after  tbeteftator*s  deatli  ? — 4^^^ 
iT.wA^'  EBsoLVED  that  It  miglit,  according  to  the.  opinion^  in 
Ifaerirav^i  Caft  («)• 

•Sbookdly,  Whether  by  this  waiver  of  the  term  aad  ppfl^ilion  ^  Mie ^ttnt 

Am  ^U  be  ^fcharged  of  the  rent,  fo  as  fhe  (hall  not  be  chf  r^c^  in  '•^•^^  *^^ 

her  own  right? — And  it  was  held,  that  flic  could  not  %^^y^\^^^^l^^^ 

yntlfs  ^  hsM  been  fpecially  alledged  that  the  rent  was  greater  than  th«  Terin,  pM 

;ite  value  of  the  land ;  and  then  peradventurQ  by  fpectal  pkaclii^g  fhejj^^fiJ^  ih^ 

.  .Jh<)^4  lic4ifcharged*  .     .    i.     ^hftremUOT^t. 

■ '   "     i       cr  ib»n  xh^  vulva 
of  the  land.     Ydv.  103*     5.00.31.     u'iAok^xty    Salk.  297. 

Thikoly,,  It  was  held,  that  this  plea  was  ill,  becaufeit Is  notHov«**W«4. 
.    rald,,^ff</  </  tCad  riens  cnfes  maitiei  jour  de  brief  nic  unquesftiflia*     l""''ii'^**'Cf 

](Vmi>  9n  exception  was  taken  to  thedeclaratioil,  betaufeheihews  Ib  debt  on  « 

ihti  the  )eafe  was  made  to  begin  at  A4ichdeima$;  vhrtfai.aguhin^^^*^^  to  com. 

'  IrvrMttfuH  pojfejfionatus^  but  he  doth  not  fay  that'be  ente^  after 'V?^*"^?*'"^ 

MtHdelmas ;  and  if  he  entered  befbte,  be  is  f^  diikifoxi^S^  non^l'T^^^^ 

allocatur :  for,  being  faid  virtute  cujtis  he  ente^^d  aitid  was  pofldKdi  (bill  be  imnd* 

>  :itw  nece&rily  toot  intended  that  he  entered  after  J4ifi6^/«a/.  cd  fabfeqoeDt 

'  w\Vliircfore  itwas  adjudged  for  the  plaindC  '    ^  *!^  5*^?* 

";  ,  Cfo.  dit.  iCi^r  XMeli;a9«.    Salk.  ao^. 

(«)5.  Ca.31.    Cyo.EBf.71v  '  M.  :   :    :  ^,^ 

N  n  3^  Sir 


MfMaftom:'£atm,  sj.,im>'i>.i:iiiAs(S^ 


In  a4|MlififioQ 

}•  fafficicnry 
Poit  610. 

«.WIir.  J76. 
Cowper,  68i. 
Ppttgl,  159* 


iji; 


fbrp  forty -tw p  hpgflicads  of  ymcVf^^  ^ 


^j>,0  Jits.fbrp  forty -twp  upgmcads  Qt  yinc  iryflii.^Mfr^ 

_^tj;jt  ficbifpughtthcjnb^.ac/;x)rdlngly;  and/^Wfpfgj-t^ 

Iftp  forty- two  pounds,.  aMhc  had  not  p;iJd  it.  .^ypofV^SJ^^^^I^" 
^fjox)  ii;  was .dcwurxcd^  and  adjudged  for  the  BjaLntiS;^^  ^^^^^;  u .  ^ 

•  1  At'7eflAM»t^>4»lt^  now  affigned  for  errort?  Ii>attfak»todai5»licm 
was  not  good  >  beea;2fe  he  fiiith,  that  forty ^two  wifAisr^fiimima 
fa(ts  to  fatisfy  bim»  and  dotb  not  ihew  what  will  latisfjr  lunv 

But  ALL  THE  Court  held,  that  it  was  well  cnoi^b;, lor  ''^'^^ 
fath  is  little  enough,  or  not  I'ufficient :  yet  when  helheWs-ith3t  Wi 
did  not  require  more;  that  fufficeth.     Wherefore  the  judgdlcnt  was 


^\V^H^i^    I'.  RcuanO'Brian  andOthers^tfiij^  JohiaKpiv^v. »  : 
HA. becrcitfd  ^RROR  of a  jodgmcnt  in  the  king's  bench  in  Ireland  {ay^inzTk 
•  b»rhop,indir.  4>  ^oament  onaieafo of  knds  by  /6r  Bi/lM  9fOJ^y^  the  icoosi 

iQkl«  bi(hop  of  Upon  not  guilty  a  fpecial  vcrdift  was  found,  that  tbid^fadowai 
Ihe  iV/ne  fee  p^rcci  of  thepofleftion  of  the  faid  bifhoprick  ;  and  that  ^ofh  Q^ft- 
^1%^^  if^rrb.  Edw.  6.  the  king,  by  his  letters  under  his  hand,.-^n<jundcr 
ttfh^thy  B.  ^  bis priry-^fignet^  direiftcd  to  Sir  Jame^  Crofu  deputy,  Tlofnas  £«- 
^WiflbftefttKUsj^orlhi?  chancellor,  and  others  his  council,  iignified,  that  he,clcSc4 
wmop  Afdao^  and  appointed  John  Bak  to  be  bilhop  of  Oj)oryy  requiring! them  to 
aIi"^!  hi'rf^'^^^^  ttfch  order  for  hil  placing  and  inftallation,  as  by  tbic  orders 
St  felcwftr  ^4J??^?  ^^  ®^^  XGSilm,  of  Ireland  is  ncccflary.  Aftcrwardk^'  the  dc- 
Aiihoujh  con-  'P^tir  being  removed,  the  chancellor  and  two  others  J)e7n^- fhadc 
lirrfwHbythe  ^xjj^cti m  Ireland^  they  (without  any  other  warrant)  made  letters 
<iein  *n<y  cljap:^  oJTQQJpQ^fljo^  under  the  great  fcal  ot  Ireland^  direded  to  tl\c  ^rcb; 
J^f,-f_^W(h6p  of  Dublin  in  Ireland,  in  this  manner:  ^*  Ebvarpv  ,  &c, 
,he^^^J27**  7,  Archiepifc.  Dublin,  isfc.  falutem,  bfc.  SciATts  fstid  nos  conft- 
of  the  term,  ^^derantis  efifcopatum.  OssoRY  to  be  void,  J.  Bale  juxta  tenarm 
Piiiml  tj'! .Amij ^  y^^^^^^'  literdrum  cQnfignamus,  et  perprafentes  in  ep}fc<i^um^3s'%6^X 
a^JiqjU  t^^P'..^^^^S'^^^*  creamus  et  cotiflituimus  ;  vobifque pracipimus  ^uatefft^s'fr'^' 
*^"i^fffa'corrfirmetit,  ipfumque  iu  epifcopum  OssORY  im^e/ltrl  eh  cbnp^ 
"   '   *    *   ^ "  *   '"      "    ■  ....         ^^  cohfttt-ate*,' 

,^^   _.^___,  _^  .._^^ ^ iiporalities/  Tbataf- 

.  ^  /  IterWfcrds;  jn  the  life  of  the  faid  John  Bale,  queen  Mary^  itt  tilb'itt* 


»Q>I|^. 


M*(DeQ(lQQBci  il^uu.UU^Qid,,»)ui|  no;    Aituttd  ia  i^av . 9f  bis  n^fv^^'f  l^vr^V  'f^ 
.  i0i|  of  itTof  or  ap^l  Ihall  be  7^*^^  ^     iVeUiid,  an^  all  Toicb. wnfV,  \mk}k/^'^i^' 


»dht4tt(t:  or  fen;  other  pxx>feed{ii|f  be  bad    cec^n^i  a^e^Urv&'D^  \ 


:W 


r^5 


>  *      * 
.  •  .1 


Towry ;  and  appoints  tbcpiflp^tk^  ^im,  ,iiM»()i}was  elefted  and  re-  O'K^iff^ 
turned  accordingly;  jjna  bad  a  patent  \o  be  confeciatecL^rJiAdall  .  1?/1*  • 
tlift^i'a^.foAis.  confeci^ati^^  5irtd  ^n^itotlb^  ,df  Ja?^fiSffi  'ffit..^^ 
fititsv  kA'd  otherovife,  'as  ^wds:  ttquifit^r  to  tike  hlhi  jptrPcf^'ISmiop^  «^>''.  i  n  .-•x 
T^iithft,  ft)  bring  bifhoji,  t*utered  into  thbfc  laiids.  'and  ytfts  f^i^Sv  •'  •"*'^  '* 
Atk^^^irfM''t5't^.;  andifofti*(edinthcHfe6rtfiefaid7(7i?^;f'!^^^^^^  -^"^  ^'^^ 

Jr.  'jE/fit;-tet'Hio(e  lands  to  Nicholas  ff%ite  fbr'oiic  Hilndred'  iiiil  mife 
yeat^^^fijdh'  wa^  confirmed  by  the  dean  and  chapter.  A  hd  tha^^thj^* 
faSa'T»jW\feii&,  anao  g.  Eliz.  died  ;  and  aftcrvvard  y^hn  ^on'ery  k\6A\ 
and  Jonas  metier  vmi  duljr  clefted  bifhop,  and  entered  upcin  thH 
(ierfasdah<vteing«fl]gnee  oiNichoks  fVhiu,  and  leflbrto  the]>liix- 
ikfiv-v^on^trboiD  the  bifliop  re-<entered.    Etfiyt^^.  :    i -^ 

Judgment  was  given  in  Ireland^  by  the  opinion  of  the  two  fiui/ht' 
ytifRie^  igaittft  the  opinion  of  the  Chief  Juftice  there,  for  tlic 
plaihtiilFi  and  now  the  errors  afligned  were  in  point  of  law. 

And  the  first  question  was,  Whether  £i7/rwcswelLarcftfitdiftQseftioo. 
bifhop } 

SecoWdly,  Admitting  he  were  well  created,  Whether  this  2d  q^iriiir 
infe  by  70)wr)S  being  biihop  defa^o  bnt  not  dejuret,  in  th&life  pf      •         ^^  i» 
thrfidd  Jahm  BaU  (who  never  was  deprived)^  being  ooniinDcd  bf  ' 
the  dean  and  chapter  (he  furviving  the  faid  Jolok  Bak)^  be. good    "* 
ag»nft  the  fjucocffor  ?  .         j  .       , 

*  J^iuST,  It  was  objcded,  that  Bale  was  never  well  created  bifhop,'  a  ^ramiiIiofl(^r^ 
becauft  the  letter  '^vhtch  was  for  his  eleftion  ^as  direfted  td  -Sir^^d'^OXon^Ui, 
Jamc( Crofts  the  deputy, 'and  to  the  chancellor  anc)  others:  ^tirfit??^"^****^ 
was  norexecuted  by  the  deputy,  for  hfr  was  arhoved  before  cxocu^  to  rKTi^rd 
tipil  thtrcof,  and  fo  not  executed  according  to  the  authotltyV  i\\A  Liciitipaai  oif . ' 
the  deputy  being  the  principal  perfon,  and  removed,  all  is'dctet-''rij»ij34i>«i.  \' 
mine4  ?.  and  it  was  compared  to  38.  Hen.  8.  Dj/er^  62.  where  tirree'^^M**^  ^  • 
attofi^iei  having  authority,  and  two  execute  it,  it  is  not  g^od,-^' 'hough  hcU  \ 
$ed  non  altocntur ;  for  it  is  not  an  authority,  but  as  a  commif^csn  prtvilo^Oy  r«.  ' 
of  dirc^ion,  which  might  be  well  executed,  although  thc'dep'titympyed.  . 
be  removed-  ;•  _   ;ao/Ur;t«f.'%. 

V  A  ^x^ONO  KEASON  xioxBale  was  never  bifhop  was,  Becaure.^Thciridi  (H-  ' 
d!u:e&ion  was,  that  they  ihould  take  order  for  his  creatiojoi,  an4««B^'«f-i.  ^/Ws, 
making-,  him  bifliop  according  to  the  laws  of  Ireland^  which  oUg^it*"  "^^Al^j" 
to  b^  hy.writ  oi cmge ie eJlUr \  which  being  returned^  then  a  patent [JJJJbreciie  '^ 
iJi^.vddbeAiade  to  him  under  the  great  seal  there,  and  then  a  king  ihay  ftiU 
comni^Brbn  (o  confecrate  him :  and  fo  is  the  law  and  ufe  in  Engiana^ff^ftnt  a  bUhop'^ 
aii4.fo,waf  die  ufe  and  law  in  Ireland  Mnxxi  the  ftatute  '^^^-J^P^^J'^'^'^^ 
ir.  Vw^^^^  which  gives  authority  to. the.  queen  aiid her  fuc->. ,|^^SwinS# 
ceiiofsto  create  bifhops  by  their  patent  without  cdnge  de  f/Rer  ^  ajid  writ  of  jw^* 
£ajl(iefe;circumfifinces  (hall  not  be  6bferve<l^  -but  an  irooia^iateiVcfirv. 
prcation  by  patent. — But  it  was  resolved,  that  this  ftatuic  iid  ».  Roll.  Rep. 
ao(!^gii9^i«>  tier  any  new  powcr»  but  it  waSroalv.a.reftitQtiondf'the  101.130. 
C^tqWdti  law  ^ttid  that  the  kint  here,  asid  alio  in  ifir^Awrf,  before '''**«»•  »7- 459% 
<he,fiii4ftittite,  mjjjht  crfeitc  a  bifliop  bjr  his' patent  without  ap£^''^^^ 

"^  kings  faUc  136. 


,  ^'M« 


554  Michaelmaa.Ttrni,  J  7,- J«c.  u*    In  B^  R^ 

0«B«iAN,atid  kings  of  this  realm  havc^reed  to  obfcnrc ;  but  if  they  will  not  olv 
OTHrHi  fg^.yg  ^lijg  courfc,  it  is  well  enough  :  wherefore  this  creation  before 
k'^iv^n      thafftalute  was  good  enough.^   FiJs  Nat.  hr^ibg.  tefij^JEdw.^. 

■    .    \         C4    4b.       '^     ■ 

Pattm  of crw-       An'otiteti  OBJECTION  was,  Thathcte was  not  any  patent  ftiCMrn 

iton.'  '  of  the  creation,  but  only  a  commiltion  to  thcarchbifhbj)  of  Dublin 

Cowp,  173*.     v^ii^i  others  tcj  confccrate  him. — Sed  :icn  altocatur  \  tor  therein  arc 

the  words,  ^^  per  prafcntes  etiglmtis,  crramus  et  con/tit uimus^*^  which 

is  a  fuffici^nt  patent  of  creation,  witliout  any  other  patent. 

AJl  }o.^iciaT  A  THIRD  OBJECTION  was.     That  although  John  BaU   were 

aa«,  as  aHmif.  bifhop,  yct  he  relinquilhing  the  place,  and  the  faid  Thomas  being 
fibns,  iftrtiTu-  jjy  i^gj^i  ceremony  created  hilhop,  and  having  his  temporalities  re- 
cj^efc'  »c!  done  A^orcd  to  him,  was  bilhop  hi  faih  ;  and  this  leafe  being  made  by 
h^  abihop</#  him,  and  confirmed  by  die  dean  and  chapter  (efpecially  he  being 
/K7»or.«y,  a<«  biiliop  In  failOy  and  furviving  the  faid  Ba!e)y  the  lealc  fhould  be 
ggo<i;barrot  good,  and  (houid  bind  the  fucceflbr.  — But  it  was  resolveo, 
to^^^i^lTtotL^*^^^  ^^  "^^  •^^^"g  lawful  bifhop,  this  leafe  to  chaiigc  thc'poiTtf- 
^^effbr.-  fions  of  the  bilhoprick  was  void  ;  although  all  judicial  a£ks.made 
Palm  '.'  ^y  ^™'  ^  admiffions,  inftitutions,  ccrtificatej,  and  Cuch  like. 
j.Bac./Vbofi;.  ^^11  bc  good  ;  but  not  fuch  voluntary  a£ts  as  tend  to  tl>c  depau- 
peration of  the  fucceflbr-  Wherefore  the  firft  judj^ment  was 
affirmed. 


Cam  16.  Skelliton  agai){/l  Hay. 

Hilary  Term,  I  ^.Jac.  I.     Roll  ^^6. 
TcnTmt  fur      rp JECTMENT.    Upon  a  fpccial  verdift  the  cafe  was.  That 

tai^vitdie  for  the  life  ot  him  and  two  of  his  fonsj  Sir  IFUHam  ff^h^rwo^d 
4kunns  the  pof-  Jet  the  land  to  John  Mallet  at  will,  rendering  rent*  and  after  died  ; 
feflion  of  the  Jlf^i/ft  the  leflee  holds  himfelf  in,  but  mentions  not  how  be  .claims, 
^'^^ifLwiuc  '^  occupant  or  otherwife :  JVllliam  Whoorwood  (one  of  the  fons  of 
cftateb/occu.  Sir  JVilltam  Tf^hoorwood)  being  one  of  the  ceftuy  que  vie^  entered  as 
pancy.  occupant,  ^nd  let  it  to  the  plaintiff ;   and  the  defendant,  by  the 

Ante,  200.       command  of  Mallet  tlie  kflce,  ouftcd  him.  ,       ' 

SyiJfsit/'*^'  The  queftion  was,  Whether  MalUt  were  the  occupant,  UrirhoA 
LRoff-AKift.  claiming  it  as  occupant?  or.  Whether  tlie  other  may  «Ater  b}'  ^^ 
a.  Bum.  IT.'    cupancy? 

Vjnigb.^lj^.  It  WAS  ADJUDGED  for  the  defendant,  that  the  letfcc  was  occu- 
«.  Com.  Dig.  pttrtt  ;  for  he  being  in  poileilion,  the  law  cafts  the  freehold  upon 
*^-  nim,  unlefs  he  waives  it :  and  it  is  not  requifite  that  he  .daim  as 

»,W,Com.i5t.  ^^ypattf,  unlcfs  there  bc  a  difclaimer  in  it ;  for  being  f^^i  \m  a3- 

v4ntaj»;c,  the  law  (hall  adjudge  it  in  him  as  occupant.     Wherefore 

it  was  adjudged  for  the  defendant. 

S^dvHt  a9rCar.  v  a.  ^«  ^n^  i-f*  Ceo.  i.e.  to*'    Ami,  3do* 


Willij 


Michaelmas  Term,  ly.  Jac.  i.    In  B.  R.  SfS 

\'  WalKs'sCafc.  0^1^17. 

*\;\/rjiLLI6;a  burgcfi  of  Jp/wich^  was  commiucd  to  prifon  ;  v^d^^  curt^m  mz 
^^    upon  an  habeas  corpus  the  caufc  was  returned,  that  the  ^^^^^^^^^t^^t 
to%7^.  v^$,,arx  ancient  viU,  and  that  thcrcia  was  a  cuftoiu  to  eleft  for«>annirf 
every  yc^two  of  tlie  bargeflcSf  who  are  called  .,  who.|u/t  is  good. 

lilcd  to  make  a  fcaft  upon  fuch  a  day ;  and  tliat  the  defendant  Lutw.  1*30* 
beiag.,eled^df  lefujfcd  to  make  tl^at  feaft ;  wherefore  he  wzs  fined  Ra/.  ^s, 
twenty  pounds,  and  imprafoned  till  he  paid  tb«5  fine. — ^And  tliis  was  '•  ^^^^'  349- 
allowed  to  be  a  good  cuftom,  and  well  returned:  wherefore  tlie  5^^^-  ^^^^ 
prifoner  was  reaianded.  ,,  Bwilt^^l 

William  Brent  aj^ainji  Haddom  ^^"  *«• 

l^OR  that  he  was  feifcd  in  fee  of  two  acres  of  meadow  in  />^i7,lfinnan«rca  « 
-*      arid  Johfi  ^ttarUs  was  feifed  in  fee  of  a  water-mill  in  Z>.  whereto  '"'^  '<»  ^«  ""*' 
the  water  ran  out  of  the  river  of  Sore  by  the  faid  two  acres  ;  and  [i'^'^j^^^ 
chat  the  faid  John  paries  ereded  ripas  ftagni  moUndini  pned.  fo  JmuTagalaS 
high,  that  by  the  exaltation  of  the  water  it  overflowed  the  faid  two  hih  kflce  j  an4 
acres  of  meadow,  and  yet  overflows  them ;  and  that  he  afterwards**^*  pUc«4iwi 
let  it  to  Haddon.    After  verdift,  upon  not  guilty  pleaded,  and"®' *^ **''*"• , 
found  for  the  plaintifl^,  it  was  moved  in  arreft  of  judgment,  T^oft^^y! 

First,  That  there  was  no  place  mentioned  yrhcrc  fta^num  mo-  ,.  Raii.221. 
Undini  fliould  be,  and  there  the  nuifance  is  done  \  and  it  may  be  in  StXigf.  460. 
another  vilL — Scd  non  allocatur  \  for  it  Ihall  be  intended  in  the  S-C0m.Dsg.3f* 
fame  vill  where  the  miU  is.  ]f'  ^*^\Vi 

Secondly,  It  was  aUedged,  that  the  requeft  to  abate  it  was  made  73* 
to  the  leilee,  where  it  ought  to  have  been  to  tlie  leiTor,  wbohad  tl^e 
freehold  ;  for  the  leffce  hath  not  any  authority  to  abate  it,  beiijg 
done  in  the  time  of  his  leflbr,  and  it  fhould  be  wafte  in  him  ;  nor 
was  itarry  nuifance  erefted  by  him. — Scd  non  allocatur ;  for  the  con- 
tinuance h  a  ftuil'anee  by  him,  againft  whom  the  aftion  well  lies. 
Wherefore  it  was  adjudged  for  the  plaintiff. 

White  againft  Wilt(hirc.  Cai»  i^ 

Hilary  Term t  l6,  Jac^  i.  Roll  lo^^g, 
npRESPASS  for  entering  his  houfe,  and  breaking  three  doors,  l^>>Ji'l'ff»  who 
•*-    and  breaking  and  carrying  away  three  locks  of  thofo  dooi-s.  ^"^  entered  a 
The  dtftndant  juftifics  the  entry  into  the  houfe  by  virtue  of  a^^"„\^„'*^' 
writ  of /eri/flf/flj  awarded  againft  the  plaintiff,  diredcd  to  the  high  e^cm'Ta^ji^.l!" 
Sheriff ;.,  and  he  being  under-fheriff,   and  the  other  defendants  his/«"'«,  arc  dif- 
bailiffsi  two  of*  the  defendants  entered  into  the  houfe,  and,  the  door  ^"^*^**  ^^ 
being  open,  took  the  goods,  and  the  plaintiff  fhu?  the  doors  upon^!^*^^".**^"  |^' 
the  baililts,  and  imprifoned  them  for  two  hours ;  wherefore  hfi  brakc^ifiSlc  't^bltJk 
op^it  %iif^  flpors  and  the  locks  to  refcue  his  bailiffs  ;  quit  eft  eadenifOfcntbc  doors 
^^(injgrejjio. — It  was  thereupon  demurred;  and  all  the  Court  »"o'^<*««' «<>'•- 
Ijeld,  that  although  a  Iheriff  cannot  break  open  a  houfe  being  to  ^^*^«*J«^i  ^^ 
take  execution  hY,2i  fieri  facias,  yet  when  the  door  is  open,  that  he  ^foLgiS*  if  the 
enters,  and  is  difturbed  in   his  execution  by  the  parties  who  aie  faabeadmittcd, 
within  the  houfe,  he  may  break  the  houfe  to  refcue  his  baihffs,  «he  pUimiflF 

ihall  be  bound 
to  his  goodbchaviogr.     Ante,  4S6.— S  C.  I.  Roll.  Rep.  13a.     S.  C  2.  Roll.  Rep.  37.    s.C.  Palm.  53. 
S.  C.  2.  RoU.  Rep.  132,      Hob.  hu      5.  Co.  92.      3,  Conv  Dig.  299.      6,  Mod.  173.      Fortef.  a  10. 
a,  Hawk.  P.  C.  139.  '  ^  ' 

an4 


s^ 


MichaelmppT^rtti^  ^7^Mi'T^i    ^^  ^*  ^* 


White      and  to  take  cxccuti6n., ,  ^Whjqrtfjpr^lt  w^s  sui^jajgcdjar  tlic  Jc- 
tf^ar^       feiidants :  and  In  regard  ttiisVeftrainihg  of  tlic  execuYion,  and  de 
WiLTiHiRi.  taming  of  tlic  bailiffs,  wa^  /Confefled.bj^jl)!fe^R^iy^,^a 
See  Leev.Gan*  ment  tor  the  good  behaviour  was  awarded  agamll  the  plaiutiff'. 


Caix  ao. 


Chibcrton  agaihj}  Triidgconl ' 


r\\ 


I 


In  debt  by  in    T\EBT  brought  by  Chlberton  adminiftn^tor,  and  ju/dgnK»t  there- 

tion  that  the  'And  it  was  now  moved  in  arrell' thereof,  that  thfts  Ji^on  was 
kttera  wtre  brought  by  an  adminiftrator,  who  fticws,  -that  adminift ration 
r*JJ**<*^y  *|j*  was  committed  to  him  by  the  archdeacon  ;  but  (hews  not  what 
kj..^«  *.  ^^^j^^j.jjy  ^^^  archdeacon  had  to  commit  admi5iftraiH>nr;  yd 
in  proof  thereof  21.  Htn.  6.  pL  23.  aiid  35*  Hen.  b^.ft*  46.  wtix 
cited.  And  the  difference  is,  where  adminiftration  19  commiitccl 
by  the  biOiop  or  metropolitan,  and  where  by  one  who  hath  a  pecu- 
liar jurifdi6tion  ;  for  in  tiie  laft  cafe,  he  opght  to  ih^w^how  he 
hath  his  power,  Plow^  397*'  ^nd  although  it  be. after wdidl,  yet 
-  -       it  is  not  holpen  by  the  ftatute  of  i5.  Eli%.  c.  14.  (a),' 'being  matter 

i.'lcc»j.  |,*if*  of  fubflance  and  not  of  form,  as  it  was  adjudged  in  Cutts  v.  Ben- 

But  THE  CotjRt  held,  that  it  was  well  enough^  and  thcr 
ftld,  that  the  Books  which  are  of  peculiars  are  good  law ;  for  u 
cJinn<xt  be  intended  they  have  any  autliority,  unlefsit  be'ihcwn. 
Btitthc  archdeacon  is  oculus  efifcopi;  and  Je  Jure  drdtndnd  'be  isiQ 
commit  adminiftration.    And  it  was  adjudged  for  tfie  piaiiit^UF. 


archdeacon  is 

*       -  . 
Cro.  £112.  791 
Ld.  Ray.  f»3. 
I,  tid.  301. 
X.  L^y,  193. 
a.  Roll.  Rep. 
150. 


D(«g1.  4. 
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HHary  Term,  ^^' 

ly.  Jac.  I.    In  the  King's  Bench.  -     ;;;:7 
Sir  Edward  Montague,  Kfit,  Chief  Ju/llee.  — "    >' 

iS/r  John  Doderidge,  Knt.       .      I  .  •.  j.     ^  -^ 

5/r  Robert  Houghton,  Knt.         >  Juftces. 

Sir  Henry  Yelverton,  Knt.  Attorney  General.^  .  ^  .   '  ,' 
-S/r  Thomas  Coventry,  Knt.  Solicitor  General. 

Memorandum.  CAtti. 

PON  the  23d  January^  anno  17.  Jac.  1.  being  SunJay^  Sir  The<l«athoC 
John  Croke,  one  of  the  Jufticcs  of  the  king's  bench,  ^'^^•^^''•»* 
died  at  his  houfe  in  Holbom. 


Henry  Breffey  4t^aifijl  Thomas  Humphreys,  as  Affignce  of     Ca»i  %. 
'William  Charnct,  Aflignce  of  Ralph  Mafters, 

TrimityTirMt  ly.  Jiu.  I.  JUU  ^61^ 

/COVENANT,    For  that  he  let  to  Ralph  Masters  ju^dikm  i»  c^w'Wtttfor 
^  ffiajefuiinunt  aquaticum  in  parocbia  d£  Swefifton,   ft  omnia^  Jomus,  ^^7ffeffi^i 
^d^utfMauaSt^iaquarum  curfus^r'tpas  Anclice  dams,  MflQ  mckm^no^^^^  i^^^ 
adjof^nti  Jpefiant.  el  pertinent,  for  twenty-one  years  ;  "and  be  cove-  not  iMcd&ry  to 
nanted  to  repair  the  houfes  of  the  faid  mill,  the  flood-gates,  feweiSy  fl>Bw  in  what 
an4thcd2|ms,  as  alfo  to  fcour  tlie  miil-dam,.  watpr-courle,  and*|^**^*"^; 
.  banks  to  the  fame  mill  belonging,  and  to  leave  them  at  the  end  of  ^^^^  i82.««« 
the  term  fufficiently  repaired,  &c.  and  four  mill-ftones.     The  ^^^  ^^  *||^[ 
breach  was  alfigned  for  not  repairing  of  tlie  mill  and  mill-banks,  March.  51/  ^' 
and  for  not  leaving  the  mill-fiones  ;  and  an  exception  was  taken,'  2.  Mod.  304. 
Becaufe  he   did   not   ftiew  in  what   vill  the  mrll-banks   were, 
46.  Edw.  Q.  pL  8. — Sed  non  allocatur  ;  for  they  (hall  be  intended 
to  be  in  the  lame  vill*  where  the  mill  is. 

Secondly,  Becaufe  it  is  not  (hewn  whether  it  were  a  com- In  breach  of  co. 
mill  or  a  fulling-mill.— S/// w»  tf/Zof^/wr ;  for  all  is  one,  the  breach ''^■?*/*^  JJJJ|, 
being  affigncd  in  the  not  repairing,  &c.  E7./ «i/l; 

need  not  be  (hewn.    4.  Co.  87.  a.     Doagl.  xiS. 
It  was  alio  moved,  that  there  were  three  breaches  affigned  [a)  ;  On  dcworrcr  t^ 
and  the  defendant  having  demurred  upon  the  whole  declaration,  **^^J»**^.*'®- 
the  plaintiff  ought  to  have  judgment  without  queftion  for  them  ^^^^i^^S 
wherein  tlie  breach  Was  well  affigned* — All  the  Court  was  of  mem  ^taU  b«' 
that  opinion  ;  for  they  are  as  feveral  ad  ions:  and  they  held,  that  given  for  thoTe 
they  were  all  here  well  affigned.     Wherefore  it  was  adjudged  for  breaches  t.hat 
the  plaintiff.  arewcUaffigned. 

'  i.Saundl  380.     j.Lev.jo.      Dougl.377.730. 

(a)  See  8.  & 9.  Will.  3.  c.  xt. 

Sir  Miles  Fleetwood  againft  Curie,  Auditor  of  the  Court  of     Caie  3. 

Wards. 
A  CTION  UPON  THE  CASE.    Whereas  he  was  a  jufticc  of  where  word,  .n 
"•  peace,  and  by  patent  was  receiver  of  the  court  of  wards,  Jj^'^^nabk 
and  by  reafon  thereof  received  great  fums  of  money  for  Ac  king»  Jut  beaoRM  il 
bj  being  Ipoken  of  a  ptrfen  in  an  <fffic(,  it  muA  appear,  from  Ihe  words  tfaeoifeiveif  or  from  the  ple«d* 
ings,  that  they  vert  fpoken  concerning  him  at  an  officer. 

and 


SSB  Hilary  Term,  i7-Jac.l.    In-BJR- aixf  CS. 

Fii»Tvrt«o  aad^ad  ufed  with  much  cofifidcnc©  by  th<iki>)\g;  tlittlfthi^fen- 

fp^^     dartt,  prteml^orum  nan  ignarus^   havings  fpeecheu  ^eoitcerning  hiitt 

CuA*.L.>      ^j^j^  ^^^  r^mtfj  H^'hereweodj  fpakc  thcfc  words  :  V  iW>t  Dctir^r*' 

i.RoU.Ab.57.  (iNNUtNDO  the  plaintiff)   *' hath  deceived  the  king,   and    1  have 

a.Sauod,3p7w   44  ^jj^  j^  queiUon  for  it'*  {innuendo  a  fuppofed  materia  thing  by 

i^'J^,\i&  ^^  againft  the  pkintrfF,  "  and  1  doubt  iiot  to  prc^vqi^.']  • ;  i  ■  j 

iMify,2i7-        The  defendant  pleaded  not  guihy ;  and  found  againil  hinn  WA 

stii^rt^rfi  ^^"^'S*^  affeflcd  to  four  hundred  raarks,  and  judgment: giVtn  it^ 

^^     ■'  ^  *  the  common  picas  for  the  plaintifF*  i    : .  i    -  '.    . 

Ld.  Rav.  1360.     ^  ^rit  of  error  thetcof  was  now  brought  and  afli^ed;  That  th  efe 

4!?ac^Ab.  5o±i  words  (as  they  are  allcdged)  are  not  aAionable  ;  for'  it  i§  not  al- 

$i3»  S'4'         ledgcd  that  there  was  any  communicatioii  of  him  conccmihg  his 

office,  or  his  dealing  in  his  office,  or  that  tVhorewood  knew  that  he 

was  receiver,  or  that  the  matter  in  queftion  was  any  thing  touching 

his  office ;  and  then  it  (hall  not  be  intended  to  concern  biinin  his 

office,  and  fo  no  lofs  or  difcredit  to  him  thereby :  and  it  may  be 

intended,  that  he  deceived  him  in  purchafiUg  of  lands  upoa  felfc 

confiderations>  or  otherwife,  and  not  in  point  of  his  office. . 

But  ALL  THE  Court  held,  that  the  aftion  well. lay,  being 
fpokcn  of  him  being  an  officer  ;  and  in  that  manner  it  fhall  be  in- 
tended concerning  his  office.     And  for  thcfirft  words,  ^^  Mr.  JJi^ 
**  ceivery'  it  is  an  ironical  allufion  and  nick-name  to  his  office  and 
place,  and  therefore  the  innuendo  is  well  applied  ;  and  if  iiicb  cniAy 
.   ,.    '      evafions  fhould  be  admitted,  it  would  be  an  ufual  praflicc  to  {lander 
-  •    withbut  punifhment :  and  when  he  faid  he  had  "deceived  the 
:  "king,"  it  is  to  be  underflood  in  his  office,  as  in  that  tvherein  it 
is  manifeft  he  may  deceive  him,  arjd  not  to  take  it  upon  foreign  in- 
'  .  tefidifncnt;  and  it  is  good  enough  without  any /«;iwr«^/j.     Where- 

.  ,      ;  for&tlu;  judgment  was  affirmed. 

CAtt^.-   J  ,  Edmund  Wat  kins  Iff nr^  Oliver.      •    *' 

EaJierTerm,  15.  Jac,  i.  Rol!  ^'J^^-^In  tb^iExchrquerChamter* 
ir^dm^J  tit^  TpRROR  of  a  judgment  in  Hie  king's  bench.  The  error  aftigned 
^^2  ^^^^  +V  Was;  Fof  that  the  plaintiff  declared  i<i  debt  agai'nft  Edmund 
'ii^l^^EJlari.Jf^^^i^^^  Otherwife  Edward  fVatkim,  that  he  by  the  nafne  of  J?^- 
he  may  fi^A  *  mwtd  Was  bolirnl  in  an  obligation  for  the  jpayment  of  one  hundred 
tiiiititl#ndcht«|iaund^;  and  for  non-payment  the  aftion  was  brought.^  The 
^4.  '  "^  '^.  condition-  was,  that  if  Boger  IVatkins  paid  hfty  pounds  to  the  plain- 
p«A.  M-  '  '^  tif^at  fu^h  a  day,  tl^t  then,  &c. 

V^d^\\.  The  defendant  pleaded  payment  by  Roger  Wathns  at  the  day 
5!co!43.  and  place  ;  and  ifflie  being  taken  thereupon,  it  was  found  for  the 
Hoph.  s-'.        plaintiff,  and  judgment  given  for  him.  .     \      .    . 

**lI^***[i  '*  Ei-ro^  thereof  was  now  brought.  For  thiiX  Edward  IV^kins  is 
cro.  Eiix!  57.  pbligcd»  and  Edmund  is  fued  ;  which  caitnot  be  inteitded  o»e  and 
»i».  897.  the  fame  pcrfon:  and  no  averment' caiY  help  it ;  for  one  cannot 
Owen,  107.  have  two  chriftian  names,  and  there  canftot  fee  any  eftoppel  as  this 
i.Bac.  Ab.65»,^^j-^  is. — All  THE  Ju-TiCES  a^d'-Barons  were  of  that  opinion. 
vBlc.'Ab  616. But  if  the  conditio^n.had  been,  M Edward  IVatkim  ^zii  the  fifty 
6w,  611.*  pounds,  &c.  and  the  iftlic  had  been,  that  the  faiJ  Edward  IVatkifs 
salk.'6.     7 ;'  baW,  and  tht  vcrdi'ft^  had  found  for  t^c  plaintiff,' tbeU  the  ycMitl 

*.  '  "r,Vjffi6uId'rna!ce  it  an  e'ftoppel ;  and  the  Court  fhould  T?c.afccrtainfd 
:  — f  -  •  thit' they  Were  ofac* and  the  fame  peffon  :    but  as  it  is   here  a 

....      i     •  -^'    ^   -  -    ••  ,'   ftranger 
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Granger  paying  the  funt  vhW)  is  fofomodv  it  cannot  help  the  Watb?  n 
plaintiflF.  Wherdbre  Hot  ti^is  cauft  tlic  judgment  was  icvcrfcd.  ^"f^f^^ 
1.  iiwi,  7. //.  29. 

1  .  .  Pymmock  agahjl  Hildcr.  CAit  $. 

£JECTMENT-  The  defendant  pleaded,  that  the  land  was  an-  fo^Mi^Mdi^ 
.  .  .  aitnA  demfnc,  and  pleadable  by  a  writ  of  right-clofc,  &c.  The  " /^'J/  '^  ' 
plaintiff  flhrews  that  they  were  copyhold  lands,  parcel  of  the  manor,  ^xj  J^^^  ' 
and  entitles  himfelf  by  leafe  under  the  copyholder,  and  traverfcth  «^Wpar2'^f 
that ^they .were  impkadablc-by  a  writ  of  nght-clofci.  And,  it  was  a  uukv». 
tliercupoh  demiinred,  .5.  Co,  105.  ». 

.  FwT.f,  JJccaufq  copvbold  land  parcel  of  a  manor  of  anciint  Jt'*  ^'*^-  H"^-  $^- 
mc/nc,,  il>ould  be  pleadable  there,  and  not  at  the  common  law.         ^'^°^^  *7'- 
.   SEircmttLY,  fiecaufe  this  traverfc,  that  they  were  impleadaWe,  ciib.Ten.309. 
is  hat  the'  confequence  of  ancient  demefne^  and  therefore  nat  tra*  '•  ^^^  Ray.  43- 
*.-.,.r«kJ*.  I.  Salk.  186. 

^^^^^'  X.  Com,  Dig.  , 

Std  itcn  allocatur :  for  it  was  refolred,  that  copyhold  lands  are  as  353. 
the  demefms  of  the  manor,  and  are  the  lord's  freehold,  and  therefore  -^'^  *"*''•  B«rr. 
notimpkadablc  but  in  the  lord's  court ;  and  thkt  the  travcrfe  was  '°*^* 
^wrcll  enough  taken.     Wherefore  it  was  adjudged  for  the  plaintiff. ' 

Porter  ^7f«/«y?Bathtirft.  Ca»e4. 

PROHIBITION.     Upon  a  fpecial  verdift  the  iflue  was,  Whe-  Abbey  iamm 
^  '  thcr  an  abbey  held  fuch  lands  difcharged  tempore  diffotutioms,  (^c,  **.*/5***'^  ?^ 

It  was  found,  that  the  abbey  was  of  the  order  of  il\e^  Q^eK^i^nsy  pared  of  the. 
who  held*  tl^em  difcharged  of  tithes  dum  propdis  m^mhus  ex^oleimt^  ^*««>f«  ^  «*» 
and  that  thofe  lands  were  parcel  of  xX\^  dcmefncs':,  but;  '^^<^^^^^^^^Zl^*'^i 
years  at  the  time  of  the  diflblution  To),  andforccs?ai|i  years  before  J  lUhcs^n'^o* 
and  now  the  years  were  determined.  hands  of  ihc 

The  queftion  was,  Whether  tiie  owner  fhoald  Jiold  tliem  dif.^""f*^^,**'*. 

di*.     /.  .  •/       o  crown, altnougn 

\2iXgt^mJuiSpropn9fmamlmsf.  _   -     A  at  the  time  the 

And  IT  WAS  ADjuDCj&D  that  he  (houW  :.  for  aWiwgli  thof^^-^^^***^'' 
mer  j)aid  titliss  at  the  time  of  diflblution,  y tit  quoad  the  jabbot^  tHe  ^^i^2^^ 
Xnherttance  was  difcharged  of  tithes;  and  the  jj^ing,  prhis  patent^  f^itt  ](iKi.ifc#,' 
ihall  hjive  and  hqld  it  difcharged,  as  the  abbot  held  it  for  ^  1fihe»'i<^ffi^V^^.</^')?% 
Vitance,  Wherefore,  without  argument  on  the  defendant'iijiart^'^'***''******' 
i)oh9  t>^g  there  to  defend  it,  it  was  adjudged  for  tli*?  plaintiffc     >  ^^*  P»im.f«^ 

.-''..     S.C.-ft4^lt<ML»i 
Rep.  142.    Hard.  174.  190.    Poliez.  1.  11.      s.  Co.  4S.  1.      i  f,Co.  14.  b.     Dyer,  177.    ^.  Com. 

Dig.  S^!.   CcBacAb.  Bq.     Bunb.  j;i».  t    .  .     .      1  - 

"V  '■     -'1        ''■»'•    *  ■  -  •'  -'  .•;;•.* 

.     .  ,    4    .  .         •  .  (<?)  See  31.  Hen.  8.  c,  13^  .  ,      .    ^    .  ,   . 

Inthecafeof  Lar^v.  Tjiri^  Bonb.  las.  tttchcqner^  wb)cho#fliero|ifle-Se^itti»«4ii|i  '    •  «    > 
this  qu,eftiQn  is  faid  to  have  received  a. con.  aSth  February  1787,. and  in  ^hich  thftUke            »-      •>  •- 
Vaitf  ^eidifion  pfout  in  ^eMui/iff  v.  5Wff*y  point    occurfett,    Lo»o    Cm^kV'^   Bajiov 
£atter7crni^aii/0«(^  ).  it  «as  heM>tobe  Etrx    itcogrixed.  m^.  iif>p««vetf  ^f 'th^ 
^ffj|6piif,i^iy^rted  tQ,be  reliedofti  •bovecafeof  PtJcffr  v.  ^a/^ii^a -•     -^           Cv' 
ani^  in  thc.cafd  of  CvwUyv.Kty  in  tl^e                       ,.,».;:           1     ..   !            .   f      • 

-••  •"'  i  J  •«'  •  : '     '  'Lea  ^^tf/»^  Luthell.  •   •-''■  -  —  ^•'  ^  '  Caib >/••  • 


jjEB.T,  ttgda  ai:i  obligation  of  three  hundred.pouncjs,  cDhditiQne4  if  an  ait  nt^i/r 
^  to  perform  the  covenants  in  an  indenture  btthefathef^t^i"*''^*^''^"'''^ 
THB>iR'i'T  cdvenantwas,That  he  Aowld marry  ^i/^^ daughter  W 

covcAani,  or  it  it  l)c  a  matter  of  recon5|  |>erformance  muft  be  rpecUU/  pleaded*     Co.  Lit.  303. 
1^4  Aiili.  Rep.  159. 

the 
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L»4         tilt  phintiffy  before  fucb  a  day.     Sscovdly^  That  tk  Mdwdrd 

awT'       Stradliug  and  bis  wife  Ihould  levy  a  fine  of  fuch  land  to  the  defen* 

LvTHALi.    j^^^  ^j  jQ  ^^  faid  daughter  of  the  plaintiff,  and  to  the  hcir«  of 

Mn.^      .  thetrbodies.    Thirdly,  that  the  inheritance  ofthcpremiles  Ihould 

thtm.  1.        ^  remain  in  the  faid  Sir  Edward  Stradling^  or  himfeif,  until  the  fine 

i.Bk.  A^s^.  levied.     FouaTHLV,  Whereas  he  had  granted  a  Icafc  for  years,  of 

D**  ^^JT^  P**^  of  Marjfjwoody  to  the  fiud  Sufan  the  plaintifPs  daughter ;  that 

J  ^  j^TLs,  ^e  had  not  made  any  former  grant,  ndr  would  afterwards  make 

*     '  any  grant  thereof,  without  the  plaintiff's  aflent.    The  defendant^ 

as  to  the  laft  covenant  in  the  neptive,  pleaded,  that  he  had  not 

made  any  former  |;rant  of  the  lealc,  nor  nad  made  any  grant  after 

the  obligation,  without  the  plaintiff's  affent;  and  as  to  aU  the 

other  covenants,  that  he  had  performed  them.    Upon  this  pica  tlic 

plaintiff  demurred* 

rh&^.&v.  7.  First,  Becaufe  the  covenant  to  levy  a  fine,  &c.  is  anafi  to  bo 
f**  M«  performed  by  a  ftranger,  and  it  is  an  aft  to  be  performed  on  record : 

iTSII'^I  pl*r  in  both  which  cafes  he  ought  to  plead,  and  fhew  how  he  performed 
5?i?<fa!'.4!pi.s!  it :  wid  it  is  not  fufficient  to  plead  general  performance  ;  for  afis 
ai-£^«»-4«pi-75*  of  record  ought  to  be  fhewn  ipeciaJUy :  and  tlie  anfwer  to  them  is 
^f^*  5^'         mr/  iitl  record,  and  no  other  iffue  can  be  taken. 

Ferfommnct  •£  A  SECOND  OBJECTION  W£s,  Becaufe  the  covenant  being  in  the 
AguoAiveoo.  disjunftive,  he  ought  to  fhew  fpecially  which  of  them,  and  noc 
%^rily  plead,  g^^^'^ally. 

«d.  Ante,  S7«  8.  Co.  133.  b.  16.  ifw.  7.  pL  71.  Hob,  195.  Cro.  Eiiz.  13a.  Cro.  Car»4sa« 
!•  Lev.  S3.     I.  Lut.  581.  593.    Sav.xfto.    4.  Bic.  Ah.  91.    Cowp.  578. 


»•  Thirdly,  He  pleaded,  that  he  did  nc^grant  without  the  plain* 
4«ed  upon  •  tiff's  ailent,  which  is  tiegatlva  pr^gnani^  and  therefore  not  good* 
*"^-^bId***  --All  the  Court  was  of  opinion,^  that  for  thefe  caufcs  the  plea 
^^*g.^  *  was  not  good.  Wherefore  it  was  adjudged  for  the  plaintiff,  upon 
rt^  !▲.£</«»■  3.  ^^  ^'^  argument,  efpecially  for  the  firft  caufe. 
IIL5.   13.  £iw.  4*  pl«  4*    Co.  Lie  126.    D/tr,  17.     s.  Lev.  11. 

CAftt  8.  Ivc  againft  Cheftcr. 

In  an  •Oton  for  A  SSUMPSIT  by  fViUiam  Ive  and  his  wife,  executrix  of  Anthmf 
gnodtfoldMitf  /a  Hornby^  ^gzirA  Edward  Chefler\  for  that  tbp  defendant  in 
^^•^•^•^2  confidcration  the  tcftator^  would  buy  and  pay  for  the  de^ndant 


Ml  te  Umodci  *^^  wares,  viz,  twenty-four  prds  of  lace,  eleven  yards  of  velvety 
Itaitiiiyv'cre  three  yards  of  broad  cloth,  and  would  make  for  him  a  cloak,  pro- 
MoeArict  <nr  jsiied  AOt  only  to  pay  to  him  fuch  fums  as  he  ihould  expend  for 
****  **"*  ^fi  *^  ^**^  wares,  but  would  pay  to  him  as  much  as  he  deferred  for 
ij^JftbTf^cial-  making  the  faid  cloak :  and  alledgeth  infaMo,  that  he  bought  the 
ly  aitodged.  ^^  wares,  and  laid  out  for  them  twenty-one  pounds ;  and  tKat  he 
Ante,  494-  made  the  faid  cloak,  and  deferved  for  making  thereof  fix  IhUUi^ : 
p«ft.  €19.        wherefore  for  the  non-payment  he  brought  3ie  adion. 

Pbph.  !$!•  Secokoly,  That  the  defendant  was  indebted  to  Che  ceftafM-  in 
Cro.  Eli*.  58s-  twenty-feven  pounds  for  4  doublet  and  a  pair  of  hofc  of  velvet 

».RoU.  Rfcp.  jjjjjj^  for  him,   and  ddivered  by  the  teftator,  and  promifed  pay- 

cl^er,  11  $.  nent,  and  had  not  paid  it ;  for  which  he  brought  the  aftion. 

^%  tt!'  ^^^*  The  dcfoiidant  pleaded,  that  at  the  time  of  thefe  frrtnl  fro- 

i'ut.*  »i"*  ^^^  ^  ^^  witliin  ^e. 

Gardi.  »io.  #|ii.>tuu«   Aadr.ft77«    t.Ittv.SC*    i.  T«nniUp.4D. 
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"*fhdpliirltifF thereupon  demurred ;  and,  ^fter  argument  atthfe  bar. 
It  wa$  adjudged  for  the  defendant,  hi  riegard^itdoth  not  appear    «JS?*^ 
that  tins  cloak,  doublet,  and  hofe  were  for  himfelf;  nor  if  hh^d been  .  *  ' 

averred  they  were  for  hhnfelf,  for  bis  own  wearing  :'yet  it  not  being  ^ 
averred  that  tliey  were  neceiDiry  and  convenient  for  him  to  wear,         j    ^     • 
according  to  his  eftate  and  degree,  therrfore  this  prdmifc.fhal!  not         *.  /.  , 
bine)  him,  and  fo  the  aftibn  not  maintainable.     Fidf  16.  Ed'U/.  ^.      ... 

pi,  2.    .21."  i/r/i.  6.  pL  31.      Id.  Hen.  6.  pL  14. '  Slone'v.   fVithy^ 

poky  Cre,  Eliz.  jz6*  &  Mackarel  V,  Backclor^  Cro*  Ellz.  583. 

?igOt  ^^jm/?  Rogers*  Case  9.     • 

*        '  .  ^ 

p  RROR  6f  a  judgment  in  the  king's  bench,  in  an  aSion  upon  a  Utitat  bear- 
^-^  jhfc  cafe  brought  againft  Pigot,  late  fhejiff  of  the  county  of'^s^*^*'/"^* 
Salop.     Wh.e^reas  upon    29th  Augujt^    13.  Jac.  i.   one   Edward^^"^^^^^^^ 
7)o«^^/y  was  obliged  to  the  faid  Rogers  in  an  obligation  of  two  ^  j,  fped^^Bi* 
hundred  pounds,  and  that  he,  p^fteay  viz.  29/A  June^   13.  Jac.  l.butretorft»hl# 
lued  ^Jatitat  againft  the  faid  Doughty^  with  intent  to  procure  him '/'^^  •«  8<»«t 
to  be  arreftcd  to  recover  the  faid  debt,  which  was  direfted  to  the  ^^^*  ^'  **♦• 
fherifF  of  the  county  of  Salop  to  execute,  who  fent  his  warrant  to  *•  ^^^-  *9^- 
the,  bailifFs  of  5Ar«i^«r)r(who  had  the  execution  of  writs)  to  arreft  |^a!^^J'6^'^*' 
him^  ancj  take  bond  for  his  appearance,  ,who  returned  to  him  tfaiat  x.yoix.ziMi, 
they  had  executed  the  writ ;  that  the  faid  fheriff  had  falfely  re-  Cr«.  Car.  i6a. 
turned  at  the  day  a  non  aft  inventing  whereby  hq  was  defrauded  of  4-  Mod.  no. 

hYsdebt.  ..    p^Tu^a-: 

SceJohnf<*v. 

The  defendant  pjeadal  not  guilty ;  and  being  fouQd  agaiuft  him,  SmUh,,a,  Bjirr. 
damage^  vveure  afleiled  to  one  hundred  and  fifty  pounds^  s^ixd  judg-  9i^ 
inqnt  given.  ^"«^,^-    , 

Error  was  birought  and  affigned,  That  the  declaration  was  not  191.    . 
good,  Firfty,  Becaufe  it  is  Ihcwn  that  the  obligatiofi  was  ^made.  .,♦ 

;i9th  )lugujly    13.  Jac.  1.    and  he  (hews  that  the  /atitai-  wasfued* 
out  po/tea^  VIZ.  29th  'Juntf    13.  Jac.  i.  which  was  before  the  bond 
made. 

SeJ  non  allocatur  :  for  although  the  procefs  is  before  the  bond, 
yet  b'oing  returnable  in  Hfichaelmas  Tirm^  and  the  latitat  upon  ^liat,  • 

after  the  botid,   it  is  fufficient  to  maintain,  the  a6lion;  atid  the 
procefs  always  bears /^r  the  laft  day  of  the  Term  before. 

Secondx-Y,  It  was  alledgcd,  that  the  declaration  was  not  good,  circumilancfli 
becaufe  be  doth  not  fhew  that  the  bailiffs  delivered  the  boinl  to  the  wnich  ^  ooly 
flierifF which  they  had  taken  ibr  appearance;  nor  is  it  llicwn  th^t***  «»gsravatioii 
-the  dcfeodapt  did  not  appear,  or  had  lurked  in  piaccs  unknown, ^fj^*^**^^ 
whereby  he  loft  his  debt. — Scdnon  allocatur  ;  for  they  ferve  but  for  the  dccWaiiop. 
aggravation  of  damage?,  and  are  fupplicd  by  the.  veraift.  .  Where- Ante,  $32. 
lore  the  judgmciu  was  affirmed..  ,  ^'^    o.TirJbwA^" 


cRo;  J  At;  '  '  '        O  o  Jo&tfl^Sa 
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Case  10.  Johnfon  ag^injl  Leiiian. 

Triniiy  Term,   ij.  Jat,  %,     Roil 

T.ftyof  a  A  CTION  UPON  THE  CASE  FOR  WORDS.  Whereas  he 
merchant,  ««jfc*  **«  was  of  good  name  and  fame,  and  for  twenty  years  before  ^"a-s 
*a*  ^"w"*'  f'  ^^^  y^^  ^^'  ^  citizen  of  London^  and  of  the  company  of  vintners, 
ft  is  ih«  ufuai  "^  ^^^  during  all  the  laid  time  was  a  merchant  of  wines ;  and  whereas 
crxprcmon  to  Jifhtt  Buxton  and  Robert  Holden  Drought  an  aft  ion  upon  tlie  cafe 
fisn<fythata  againft  the  faid  Johnfon  now  plaintilF,  upon  a  promife,  fuppofing 
5"^f  ^J^*'*'**  that  in  confideration  of  fifty  pounds  he  promifed  to  deliver  to  him 
and'icomTji  ^e^^re  fuch  a  day  two  hoglheads  of  vinegar,  and  that  he  had  not 
bankrupt.  delivered  them  ;  wliere,  uix>n  non  ajfunipjit  pleaded,  the  iflue  was  to 
Port.  578.  be  tried  by  nlfi  prlus  jt  Guildhall  in  London  luch  a  day,  at  which 
S.  a  Palm  6t  ^"*'  ^^  intended  to  be  prefent ;  the  defendant  knowing  the  prc- 
f .  Roll.  Ab.  61!  'Tf^if'^s,  and  intending  to  Icandalize  him,  and  to  procure  his  neigh- 
1.  Sid.  424,  hours  to  forbear  traffic  with  him*  on  the  iith^i««^,  17.  ^ar.  i. 
I.  Lev,  176.  having  communication  with  one  Thomas  BouUonof  the  plamtifr, 
Cro.  Car.  31.  j^^j  of  the  faid  trial  then  to  be  had,  faid  in  the  prtfencc  of  divers, 
Cartb.  330.  **  ^'^*  y^^  ^  ^^  ^^^  ^^^^^  betwixt  mailer  Bnxton  and  Johnfon* 
Ray.  184. '  (innumdo  the  faid  trial)  ?  whereto  he  anfwcred,  *•  1  cannot  tell:" 
3.  Mod. III.  Whereupon  the  defendant  ufcd  tlicfc  fcandalous  words  of  the 
MS-  plaintiff,  "  fVHIiam' John/on  h  broken  (innuendo^  he  is  not  able  to 

Strt**!"'  **  pay  for  the  wares  he  hath  bought),  and  I  warrant  you  he  dares 
Ld.  Ray.  1480.  **  "^^  ^  *^  ^'^^  ^'^^^^  ^^  Guildhall  :'*  ubi  revera  he  intended  to  be, 

and  was  atth^.^  trial,  and  was  well  able  to  fatisfy'all  his  debts; 

quorum  pnemijjijr urn prattxtu^  (rff. 

The  defendant  pleaded  not  guilty  ;  and  found  againil  him  ;  and 
damages  afleited  to  two  hundred  pounds. 

After  vcrdift,  it  was  moved  in  arreft  of  judgment,  that  thcfe 
words  are  not  actionable  \  for  he  doth  not  fay  that  he  was  broken 
ia  eftate,  and  it  may  be  he  was  broken  in  body :  and  the  words  arc 
not,  that  he  dare  not  be  there  for  fear  of  any  arreft  ;  but  it  may  be, 
he  dare  not  be  there,  by  reafon  of  thruftiijg,  or  fome  odier  caufc. 
Also,  there  was  not  any  trial  betwixt  Buxton  and  him,  but  betwixt 
Buxton  and  Holden  plaintiffs,  and  him. 

Scd  non  allocatur  \  for  it  \%  all  one  in  common  |>arlance,  with 
betwixt  Buxton  and  Holden  and  him,  and  is  well  intended  what  he 
meant  thereby :  and  for  the  words,  •*  he  is  broken,*'  arc  common 
and  vulgar  words  of  one  who  fails  in  his  credit  and  becomes  a 
bankrupt,  and  fa  are  crimnionly  taken :  wherefore  tliey  arc  taken 
in  the  worft  fenfe  ;  an#lb  the  Court  fhall  intend  tlian. 

Ttie opinion  ♦?  But  bccaufe  the  datna;^es  were  great,  they  wOuld  advifc  ;  and 
iheCouitdc-  both  parties  referred  thcnilclves  to  the  Lord  Chief  Justice, 
dared  on  ac  ^^j^q  ordered  and  awardtd  that  the  defendant  Ihould  pay  66"L  ns.4d. 
ZrJ.:^'  --^"d  the  plaintiftihouki  releafe.  V  ^  ^ 

Cow, .  23,.       It  Term  Rcp.  277. 

Greenwood 
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Greenwood  'Cgahtft  Tyber.  •ah  u. 

Trinity  Term,  IJ.Jac.  l.  Roll  H';^,     Ttinitj  Ttrm,  i6,Jac.  J.RoJIloSg. 

"PJECTMENT  for  lands  in  Box.     Upon  a  fpecial  verdift  the  a  IcafeforKvci 
'*-^  cafe  was,  j4rthur  Long  and  -^//V^  his  wife,  in  right  of  the  faid  made  by  haf- 
jiiice^  being  icifed  of  this  land  in  fee,  bv  indenture  dated  20th  ^w  ^^^^  *^  ^^^ 
guft,  2.  Etiw,  6.  beiwixt  them  and  John  Ftjh^r,  let  that  land  to  the^^ l^'J^**^- 
laid  7''^''  FiJherdLwA  Anne  IxiS  wife,  ^iUtl^Joan  their  daughter,  H  A- is  fci  fed  In  right 
BEN  "UM  to  them,  utjuprad\:lum  efty  et  corum  diutius  viventi/ucce/-oi  hh  wife  to 
Jive  J  from  Afichaelmas  folio  vving  for  term  of  their  lives,  rendering  ^"^mcnce  from 
annually  during  their  Vwcs^  ut  fupradi^um  eft^  thirteen  (hillings  J.*'!:^!*^''**'"*** 
and  fourpence  at  the  two  ufual  Fealls,  and  an  heriot  after  the  death  ^^  JJhTcMW^ 
of  every  of  them  :  after  Afubaelmas^  Long  aiid  his  wife  made  livery  is  made  after 
to  the  faid  Jnhn  Ft/her  and  his  daughter,  according  to  the  faid  in-  Michacimat  by 
denture.     Afterwards  Long  died,  and  Jlice  his  wife  accepted  the  ^^^  ^^^^  »" 
rent  irom  John  Fijhcr  :  afterward  John  Fijhtr  died  feifcd.   and  J^^;^"; '*  ^^'^J* 
Anne  his  wife  entered,  and  died  feifed :  Joan  entered:  Alice  entered Poft.  \l\.^^  * 
upon  her,   and  let  to  the  defendant  :  Joan  takes  hulband ;  they  co.  Lit.  41.  b. 
enter,  and  let  to  tlie  plaintiiF.  Hob.  314.  * 

Cro.  Car.  ^ 

The  First  Question  was,   Whether  this  leafe  habendum  165. 388. 
irom  Mlcbficlmas  for  three  lives,  and  livery  made  after  Afuhaelmas  ^^^*^^ 
Jecundum  formnm  charta?^  be  good  or  not,  in  refpeft  the- limitation  ,'co  dIk^Ji* 
is  of  a  freehold,  to  begin  at  a  future  time,  and  no  livery  made  till  i!Bac.Ab!303r 
after  Michaelmas  ? — And  as  to  that  point  it  was  resolved,  that  i.B&c.Ab.487. 
it   is  good  enough  ;  for  tlie  difference  is  where  the  livery  is  made 
by  the  Icilbr  in  pcrfon,  and  where  by  letter  of  attorney,  Dcing  in 
the  fame  Charter  generally  made :  but  if  the  letter  of  attorney  be 
to  make  livery  after  Michaelmas^  then  in  borh  cafes  it   is  good 
enough ;  for  there  is  not  any  intention  tliat  the  livery  Ihould  Ld.  Rty.  84. 
operate  futurely,   but  tliat  livery  fhall  be  made  when  it  fhould  Powel  on  Po«r* 
operate,  and  the  eftate  (hould  be  good  prcfently  ;  an^ therefore  it  *^  4^7* 
difFcrs  from  the  cafe  of  Buckler  v.  Harris  (/?),  where  a  reverfion  ^^'f'  '^** 
was  granted,  habendum  after  Michaelmas  for  life  ;  although  the    ^^^*  ^*^' 
attornment  be  after  Afichaelmas^  yet  being  an  aft  of  a  ftranger,  it 
Ihall  not  make  ^hat  good  which  otherwife  would  be  void  ;  but 
here  when  tlie  leffor  himfelf  makes  the  liveiy  after  Michaelmas^  it 
i^  well  enough. 

Secon  d  l  y,  Admitting  fudi  a  leafe  be  well  made  by  a  wife  feifed  in  A  leafe  by  hyf. 
fee  in  her  ewn  right,   Whether  fuch  a  leafe  made  by  huiband  and  ^n**  «n<i  «»»fa 
wite  of  lands  whereof  he  is  feifed  in  right  of  his  wife,  can  be  good  *^[  *JI?1?  ^'^^ 
againft  the  wife  to  bind  her,  although  Ihe  accept  the  rent,  vinlefs?,^^.^^"^  ^ 
it  be  by  deed  ?  as  it  is  held  in  26,  Hen,  8.    l)yer  2.f^^t.  that  right,  is  good 
deed  being  void,  and  this  leafe  working  by  the  livery  only  (as  it  againft  the 
was  objcfted  that  it  (hould  do),  whether  this  leafe  be  good  ? — And ^*''*»  »^  ^«  «*^'* 
IT  WAS  resolved  It  ftiould :  for  it  was  held,   that  the  livery JJJJ^^  "j/^ 
alone  did  not  make  the  leafe,  but  the  livery  and  deed  ;  and  it  tooK  hufband. 
its  operation  by  both  :  and  although  if  livery  had  been  made  before  y^i^,  ^^ 
Afichaelmas;  it  had  been  void  to  make  it  a  good  leafe;  yet  being  i.RoU.Ab,53o, 
made  after  Afichaelmas^  it  is  made  a  good  leafe  by  the  deed  and  li>  Cit>.  Car.  95. 

165. 406. 
Cr0.  £^2, 656. 769.    Dyer,  91. 146.     i.  Leon.  192.  204.  Dougl.  50.    Cowp.  20Z.    s.  Term  Rcp.4ai«. 

(«)  ».  C<}.  55- 

O  o  a  very, 
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Creikwood  very,  and  not  by  any  of  them  folely :  for  the  livery  in  this  cafe  is 

«^««V       but  the  execution  ot  the  deed,  and  is  a  fufficient  witnefs  of  their 

Ttbbs,      agreement ;  which  is  tlie  caufe  that  it  ought  to  be  by  deed,  to 

prove  tlie  agreement  of  the  wife ;  and  all  refervations,  covenants, 

and  warranties  comprifed  in  the  deed  are  good,  and  the  leflees  and 

kllbrs  bound  by  them,  and  the  leafe  good,  notwithftaiiding  this 

objection. 

• 

AnliMtentnre  The  THIRD  and  principal  queflion  was,  in  regard  this  inden* 
made  "between  turc  is  made  between  Anthony  Long  and  Jlice  his  wife  on  the  o\x^ 
mmin"1a1id$  P**^^'  *"^  ^^^^  ^i/bir  on  the  other  part  \  andthedcmife  is  made  to 
w««.fffwa  J<^^^  Fijher  and  Anne  his  wife,  and  to  Joan  their  daughter  utfupra- 
•*  kit  wft^  and  d'tilum  dft^  Joan  and  Anne  not  being  parties  to  the  indenture,  W  he- 
««  D.  tinir  ther  it  were  a  good  leafe  to  Anne  and  Joan^  by  way  of  remainder, 
^^^^dmugbur^HK- ^Yit  ont  after  the  other,  or  not  ?  for  otherwifc  as  jointcnants  it 
•*thcmK^rtf-  ^*5  agreed  clearly  by  all,  that  they  did  not  take,  not  being  parties 
**'diaMm  til  €t  to  the  indenture. — And  as  to  this  point  it  was  resolved  by  the 
*^  teritm  diutius  Court,  that  they  fhould  take  by  way  of  remainder,  the  one  after 
"  *"**'«;'/•'-  the  other,  and  as  if  the  claufe  had  been  in  the  dttd  Jiaiin9minaniur 
"ttrmof  Uieir  ^^  ^^^'"^^i  ^s  Dyer,  36 1. ;  for  if  thejT  fhould  not  take  that  way,  the 
<Mive&"  is  good,  deed  fhould  be  void  as  to  them,  which  the  law  will  not  permit,  if 
aicbough neither  by  any  means  or  conflrudion  it. can  be  made  good.  And  by  diis 
C.  nor  D.  are  conftruAion,  that  the  hulband  firft  fhall  have  it,  and  afterwards 
Srif^IJ^Jof  ^^^  ^^^^'  ^"^  afterwards  the  daughter,  by  this  reafon  tlie  daughter 
chedeeT;  and  cannot  have  it  duritig  the  life  of  her  parents,  nor  the  wife  during 
the  tui/t  and  the  life  of  the  hufband  ;  fo  thereby  every  part  of  tlie  deed  fhail 
dmugbitr  Oiiiii  ftahd  and  be  good  enough :  and  this  is  enforced  by  the  words, 
take  by  way  of  ««  ut  fupradieium  eft ;"  which  is,  as  if  they  had  been  named.  Fidi 
remainder,  one    .0    pj  ^i  jtr     *      ^ 

after  the  otl«r ;  ^8.  Edw.  3.  fl.  39.      39.  AJf.  pi.  20. 

«<i»m«/}icthe  And  it  was  held,  that  this  cafe  differed  irom  the  caieot 
lame  as  if  they  H^indfmore  v,  Hubbard  (a  ) ,  where  Lord  Sturton^  by  indentu  re  betwixt 
hkdbeennamcd.himand  fVilliam  fVifeman  the  fatlier,  let  to  IVdliam  IVifeman  HA- 
Antc^j;!.  BENDUM  tt)  him  and  Robert  IP'^Jeman  and  John  fVifeman  his  fons, 
S. C.  Palm.  29.  fo*"  their  \\vt!&^  fuccejjivi diutius  viventi'us  :  and  it  was  adjudged, 
lonesi  310.  that  they  fhould  not  take  imnjediately,  becaufe  they  were  not 
Moor,i6..S76.  parties  to  the  deed,  nor  fhould  take  bv  remainder,  to  begin  tothe/n 
^•j^'l^^'^^** in  the  HABENDUM  as  jointcnants  Immediately^  and  when  they 
Cr^!En«.58.  '"^y  "ot  take  that  way,  they  fhall  not  take  any  way:  alfo,  it 
Cro,Car.23i.  appears  not  which  of  the  brothers  fhould  take,  the  one  before  the 
a.  Co.  55.  other.  But  in  this  cafe  it  appears,  that  the  firft  part  of  the  deed 
Flow.  JS3.  fliews  they  alllhall  take,and  not  the  habeniv^m  only.  Alio,  the 
j5^^''  'liniitation,  '' nt  fupradiaton  eft,'*  (heweth,   that  he  intended  fuch 

"Co.  Lit.  «f.  one  after  the  other.  Alfo,  the  refervation  of  the  rent  and  \\tnot, 
18?.  "  ut  fttpraditium  eft,''  flievvs,  that  the  one  after  tlie  other  fhall  pay  the 

J.Ron. Rep.  19. rent  and  heriot.  *  Alfo,  the  limitation  is,  *'  et  eorum  diutius  vivcnt, 
11.  C0M4.  *^  fuccefftvij  et  vivent,  fuarf/ivey'^  for  term  of  their  lives;  fo  the 
3kin.  5^.*  ^\fucceJJirV'  is  before  the  limitation  for  all  their  lives :  and  in  the 
I .  Saik.  346.  other  cafe  the  limitation  is  to  them  for  term  of  their  lives  ;  and  then 
3.  Lev.  339.     the  fuccefjivi  doth  not  divide  it ;  wherefore  it  much  differs  from 

a.  Bac.  Abr.  J       -^ 

494-  <67«     3*  Com.  Dig.  331. 

(«)  Cr9.  £liz.  58.     Hob.  313. 

the 


'■M^.. 


Hilary  Tcnn,  17.  Jac.  i.    In  B.  R.  S^i 

the  faid  cafe.      And  it  was   adjudged,    that  this  leafc  was  GittNwoo* 
good  by  way  of  remainder,  and  tliat  therefore  the  plaintiff  fhould     ^^l'^ 
recover. 

But  A  WRIT  OF  ERROR  was  prefently  hereupon  brought  in  the 
exchequer-chamber;    and  this  being    argued  there  before  the 
Juftices  and  Barons  of  the  exchequer,  they  feemed  to  doubt,  efpe- 
cially  of  the  third  point  (tf),     Wherefore  they  moved  the  parties  W  The  reafon 
to  compound ;  and  afterwards  the  matter  wasiinilhed  by  the  com-^^p^^*.^ 
pofition,  and  nothing  done  more  therein.  Hobart  wal, 

that  the  Judges  were  all  of  opinion,  that  there  was  no  material  diffinmce  between  this  cafe  andthecaf* 
^If^indfmtri  V.  Huhbmrd^  lb  that  both  jttdgme&a  could  not  well  (Und  together,     Hob.  S15. 


O  Q  3  Eafter 


^  Eafter  Term, 

i8.  Jac.  I.     In  the  King's  Bench. 

Sir  Edward  Montague,  Knt.  Chief  Jufiicf, 

Sir  John  Doderidge,  Knt. 

Sir  Robert  Houghton^  Knf.  i  JufliffS' 


I  y¥'f 


Sir  Henry  Yelverton,  Knt.  Attormy  GcneraL 
Sir  Thomas  Coyeutry,  Knt.  Solid  far  Ceper^h 

Caiki.  Coriton  againjl  Thomas. 

Hilary  Term^   15.  Jac,  I.     Roil  ic29.      In  C.  B. 

Anaflionof  TERROR  of  a  judgment  in  tlie  common  picas  jii  debt  by 
orBT  will  not  §H  Thomas,  \\hereas  before  he  had  brought  debt  for  fpfty 
lie  against  a  ,M  ■  J  pounds  againft  J,  S.  anil  had  judgment  to  recover  the  debt 
uViAJminzT^^  againft  him,  and  had  taken  forth  an  cu^^it  ;  that  the  dcfendanr, 
•fi%i>,thathc  being  flieriff,  returned  thereupon,  that  he  had  by  fuph  a  jury  ap- 
bad  appraifed  praiied  fuch  goods  ill  /pede  to  tlie  value  of  forty  pounds,  ^nd  had 
«hc  goods  and  extended  fuch  lands  i' which  goods  and  lands  he  delivered  to  the 
hn?Mmed**and  ^^*^  ThQmas  the  plaintift'i  iihl  revera  he  ncvpr  delivered  them  to  the 
delivered  ihem  plaintiff;  per  quod  a^lio  accrevlt  X.O  demand  that  forty  pounds,  Sec. 
to  the  plaintiff.  The  defendant  pleaded  non  debet  \  and  found  againu  him,  and 
Ante,  514.  judgment  for  the  plaintiff:  and  error  afligned,  Bccaufe  no  aftion 
Codb.  276.  of  debt  lies  in  this  cafe ;  for  it  is  not  ^ny  debt  in  the  hand$  of  tlic 
a.lfloH.Rep.  57.  ({lerifF,  nor  is  there  any  caufe  to  maintain  this  aftion  ;  for  if  he  had 
^rldg.  53.        i^^j^  delivered  the  goods,  he  (hould  have  his  adiion  upon  the  cafe 

Hob.  106.  He'SJ^zSj  r^rjeant,  cited  a  judgment  in  thecpinmon  ple;j3,  where 

Cowp.69,419.  jj^  ^j^g  ^j^f^  of  one  Pike,    in  the  14.  Jae.  i.  the  IherifF  upon  a  /r/Vr 
facias  returned,    that  he  had  fold  thp  goods  for  fo  much  nioney, 
which  he  had  delivered  to  the  plaintiff  4  and  tlie  plain  tiff  there- 
upon averring  that  he  had  not  the  mone^',  niaintained  an  adion  of 
jdebt. 

The  Court  held,  that  this  differs  frorn  the  cafe  in  q^peftion, 
becauft  there  the  (heriff  by  his  return  confeffed  he  had  fold  the 
goods,  and  delivered  the  money  ;  but  here  it  is  not  returned  that 
he  meddled  with  the  goods,  or  with  the  value  of  them,  fo  as  there 
is  not  any  certainly  tp  charge  him.  Wherefpre  the  judgmfnt  was 
rcvcrfed. 


Caif  s. 

The  writ 
t%mmtm\tat9 


Anonymous. 

it  of  fx-  T  JPON  an  excommunicato  capiendo ,  the  plaintiff  pleaded  the  ftatutc 
"*'•  *"*  V   of  5.  Kli%.  c.  23. — And  becauit  he  was  not  delivered  by  the  flie- 

dc'hvcrSVenly^^!^^"^?  **^^  king's  bqnch,   being  taken  vpon  xX\^  capias^  he  was 

in  court.  Xro.  Car.  583,    ytni.  33S.    •iid.  165.     Salk.  294. 

therefore 


lEaflcr  Term,  1 8.  Jac.  i .    In  B.  R.  S*7  ^ 

therefore  difcharged ;  and  a  precedent  fliewn,  that  in  39.  Elsz.  upon  AkoktHowi. 
fuch  plea  pleaded,  the  party  ^as  difcharged  :  for  it  was  faid,  that 
they  ought  to  purfuc  tlic  prccilc  form,   that  the  writ  ihould  be 
brought  and  delivered  openly  in  court  ;  otherwife  it  is  void,  and 
not  warranted  by  the  ftatute. ' 

Eaftcoiirt  againft  Cope.  ^^**  5- 

Hilary  Term,  17.  Jar.  i.    JtpUg\i. 

T>EBT  for  one  hundred  and  twenty-fcvm  pounds,  reciting,  J  ^•^^'*^.*^**" 
-*-'  Whereas  he  recovered  againft  the  def^pndant  in  this  court  ^he  ^^^^'^JJ^^j^^' 
fum  of  one  hundred  and  twenty-fevcn  pounds,  that  the  defendant  recite  thewholc 
Iiad  not  paid  it ;  p^r  quod  atiio  accrcvity  isfc,  record. 

It  was  thereupon  demurred,  becaufe  he  doth  not  declare  upon  the    "  *•  *  • 
entire  record,  but  begins  with  the  judgment:  for  it  was  objefted,  ^owp.665.7»7« 
tliat  inafmucli  as  this  aftion  is  founded  upon  the  record,  he  ought  ^®"8*'  ^^7« 
to  Ihew  all  the  record  ;  for  "  uulj'tcl  record*^  is  a  good  plea,  which 
plea   is  taken  from  him  by  tins  (hort  recital  of  the  record  :  but 
where  tlie  record  is  but  a  conveyance  to  the  t^dlion,  then  this  fliort 
mentioning,  qiiod  recupnajfct,  lufficcth  ;    as  in  debt  upon  deceit, 
or  action  tor  forging  a  writ,  he.  in  fuch  fuits  it  lufficcth  tol)egiu 
at  the  judgment,  as  in  3.  Hen,  6.  fl,  9.  ftnd  9.  Hen.  6. 

Sed  non  allocatur  ;  for  the  precedents  are  both  ways,  as  all  the 
prothonotaries  of  the  common  pleas  informed  the  Court,  Where-^ 
fore  tlie  Court  (Doderidge  and  Houghton  being  only  there) 
held  that  it  was  well  enough- 1  4nd  adjudged  it  for  the  plaintiff, 

Gacret  agahtft  Taylor.  Cah  4.  ? 

A  CTION  ON  THE  CASE.     Wherea%  he  was  a  free  mafon,  An  aakm  for 
'^^  and  ufed  to  fell  ftones,  and  to  make  (lone-buildings,  and  was  n>i»fc»ftncewiii 
pofleflcd  of  a  leafe  for  divers  years  to  come  of  a  ftone-pit  in  He-  jjj  '^^^^Jll^'il?' 
iim^ton^  in  the  county  of  Oxford^  and  digged  divers  Hones  there,  as  mJnor  cuftol 
well  to  fell  astQ  build  withal ;  that  the  defendant,  to  difcredit  and  menof  another, 
to  deprive  him  of  the  commodity  of  the  faid  mine,   impofed  fo  fo  th«  he  there- 
many  and  fo  great  tlireats  upon  his  workmen,  Jtnd  all  comers  dif-  ^^  lofc«P«>fit. 
turbed,  threatening  to  mayhem  and  vex  them  with  fuits  if  they  1.  Rdl.  Rep. 
bought  any  ftones  5  whereupon  they  all  de(il\cd  from  buying,  and  '^*- 
the  others  from  working,  &c,  n"Ii.  Ab/sj,* 

After  judgment  by  nihil  dlcit  for  the  plaintiff,  and  damages  found  54* 
by  inquifltion  to  fifteen  pounds,  it  was  moved  in  arreft  of  judg-r 
ment.  That  this  aftion  lay  not ;  for  nothing  is  alledged  but  only 
words,  and  no  aA  nor  infylt ;  ai^d  ca^fcld's  fuits  on  fear  are  no 
v:aufe  of  aftion. 

Sed  non  allocatur :  for  ih^  threatening  to  mayhem,  and  fuits, 
whereby  they  du^pft  not  work  or  buy,  js  a  great  damage  to  the 
plaintiff,  and  his  loiing  the  benefit  pf  his  quarries  a  good  caufe  of 
iiflion  :  and  although  it  be  not  Ihewn  how  he  was  pofleiled  for 
years,  by  what  title,  &c.  yet  that  being  but  a  conveyance  to  this 
aAion*,  was  h^ld  tp  be  well  enough.  And  adjudged  for  the 
plaintiff, 

O  o  4  May 


i68  '       ^fter  ^Term,  1 8.  Jac.  i •    In  B.  R,  and C.  S. 

^^«  5-  May  againfi  Gybbons. 

Words  impat.     A  CTIQN  FOR  THEgE  WORDS ;  "  Have  vou  brought  home 
SouS°?^ken  "  ^^^  ^^^y  pounds  you  ftole  ?" 

i»tirrtgasivtiy.       After  verdift,  upon  not  guilty  pleaded,  and  found  for  the  plain- 
andnct«j^riM.  tiff,  it  was  movcd  in  arrell  of  judgment,  that  thcfc  words  are  not 
tionabir*  ^'    aftionable  ;  for  thpy  were  npt  i'pok^n  affirmatively,  but  by  way  of 
interrogations 
'  The  Court  doubted  of  them,  and  would  advifc  ;  but  softer- 

ward,  in  Trinity  7 rrm^  1 8.  Jac,  i.  it.w^s  adjudged  for  the  plaintiff  j 
and  the  judgment  affirmed  in  a  vyrit  qfejrror  brought  tliereupon. 

.Caik  6.  Jcnnyngs  againfi  Playftovve, 

V  rhcep  be       "p  E^COUS.     Whereas  he  had  diftrained  forty  fhcep  of  the  de- 
m^h'diarlci  fendant's,  a|\d  eighty  of  Rofrert  Staiham'^^  and  would  have 

the  owner  in  *'  JHipounded  them  for  damage  fcfant ;  that  the  defendant  refcucd 
refculng  ehem    them  all,  and  took  and  chafed  them,  &c. 

cannot  juftify  j^e  dpfendant  juftifies  the  putting  in  of  his  forty  fheep  into  the 
AMpo^ano^  place  WHERE,  as  common;  ^,nd  that  tlie  plaintiff,  de  iniuria  (m 
ther  which  propria  abfque  rationabili  caufiy  took  ^nd  chafed  them  ;  a^a  th^t  he 
vAghtht  da^  the  defendant  would  have  taken  them  from  him,  and  they  nm 
w^^vM^'^h  amgngft  the  other  eighty  (heep  oi  Robert  Statham's^  and  flocked 
tirathat^ihSf^*  with  them  5  and  becaufe  he  could  not  fever  them,  he  topk  and 
mixed  with  his  chafed  them,  &c.  qua  cji  eadcm  refcous  tYanJgrcJJ\ 
^ock,  and  he  \^  ^^s  thereupon  demurred  ;  and,  without  argument,  adjudgfd 
Sem  ^^  ^*^*^  ^^^  ^^^  plaintiff ;  for  although  there  be  fome  colour  ^o  refcuc  his 

own  (heep,  yet  he  ought  not  to  refcue  the  ihcep  of  a  ftranger,  who 
i.RoU.Ab.673.  appears  not  to  have  any  right  of  common :  and  although  he  faid 
5.Co.Dig.437.  ^^gy  flocked  together,  and  he  could  not  fever  them,  vet  he  ought 

to  have  faid,  that  he  chafed  them  to  fuch  a  place  to  liave  fevered 

them,  and, not  that  he  chafed  them  all  away.    Wherefore  it  was 

adjudged  for  the  plaintiff. 

pi^ii  7-  Wcbley  againfi  Gjlraan, 

In  the  Exchequer 'Chamber, 

It  cannot  be af-  C^RROR  in  the  exchequer-chamber  of  a  judgment  given  in  the 
fisned  fbreiror    ^  king's  bench. 

the*king'fbcnch  The  error  affigned  was,  That  there  was  not  any  bail  upon  the 
that  no  ball  is  file;  and  this  was  certified  accordingly,  and  that  he  was  not  iff 
filed.  cuftodia  marejchalli. 

"^«>359-  f^^^  ^^jg  Justices  and  Barons  held,  that,  it  could  not  be 

Hob.  265.  afSgned  for  error,  for  it  is  contrary  to  the  record  ;  for  the  decla- 
Cro.  Elii.  223.  p3^Jq,^  jg  againfi  him  as'  in  cuftodia  marefchalli^  and  he  appears  and 
IWoor,  694.  pleads  to  Ae  iflue  as  a  prifonej-  who  was  in  cuftodia  marefchatli, 
>.  Ttp  Rep!  44.  therefore  he  fliall  not  be  now  received  to  fay  the  contrary. 
WJiefcfbrc  the  jui^ment  w^s  afBrm^, 


eXBr 


iiafter  Term,  i8,  Jac,  i.    In  C.  S.  569 

•  Spore  agaifjj}  Druryr  c*«e  i^ 

Ik  the  Excbeqwr-Chamher* 

ERROR  of  ^  juijgmcat  in  the  king's  bench,  in  an  aftion  upon  a  mfidjlingin 
the  cafe  againft  an  executor,  upon  a  promife  of  tlic  teftator  to  *  ?«*^'*"'i^J!. 
pay  fuch  ^funi  for  fuch  feveral  wares,  amounting  in  toto  to  eighty-  ^cjudmncnt 
two  pounds  eight  Jh'illings.  erroneous. 

The  error  affigncd  was,  Becaufe  the  fums  did  not  amount  to^"^'»*47-499f 
that  fum  ;  for  in  truth  it  was  eighty-two  pounds  eighteen  JhiUings^  ^ro.  Eliz.a*. 
^ib  tenjhillings  more;  and  the  jury  found  forty- two  pounds  ^^'^  Hob^go^^^* 
mages. — It  was  held,  that  it  was  not  any  error;  for  the  mif- ^  cora.ilg.sl, 
calling  of  a  clerk  Ihall  not  prejudice,  efpecially  being  Icfs  than  it 
ought  to  be. 

Secondly,  ItV^s  obj^fted,  th^t  the  judgment  is  erroneous,  Judgment 
for  it  is,  quid  recuperet  damna  de  hnis  tejlatoris  invitafua  ;  and  he*S«»nft  «" 
doth  not  fay,  tempore  mortis^  as  the  ufual  courfe  is, — Sed  mn  alio-  mi^d^thetdH 
tratur  ;  for  it  is  all  one  \  for  they  cannot  be  his  goods  tempore  mgr^  1,^0^^  (hall  ^c^' 
tis^  but  they  werie  hnafua  in  vitafua^  tU  S^nis  ujfatf* 

riSf  without  dying  tempore  mortis,     Cowp.  189.  292.  *  Douglas,  115* 

Thirdly,  It  was  objefted,  that  the  judgment  was  erroneous, !» what  man- 
tecaufe  th«  judgment  is,  quid  recuperet  the  fifty  pounds  eight  fhil-  J*"^  j«d««nen^ 
lings,  which  was  the  foity-two  pounds  and  eight  Ihillings  found  Jl"^^!i^^ 
for  damag«s,  and  fifty-three  (hillings  and  fourpence  for  coils,  oiaU  be  entered^ 
whicli  was  incr^afed  by  the.  Court  to  eight  pounds  ;  etfi  non^  isfc.  Ante,  19a. 
tunc  recuperet  8/.  de  bonis  fu is  propriis ;   and  hc  doth   not  fay,   the 
foref^id  eight  pounds  afl^fied  for  cods,  nor  what  eight  pounds  i 
^nd  fo  it  is  not  warranted  by  ^ny  of  the  precedents, — Sed  non  al* 
locatur  ;  for  the  fum  of  eight  pounas  being  afielTed  for  cofts,  (hall 
be  intended  that  fum  only,  and.no  other:  altliough  it  were  goo4 
to  follow  a  former  precedent,  yet  it  is  well  enough :  wherefore  the 
judgment  w^  affirmed. 

Garraway  agatnjl  Harrington.  Ck%x^ 

In  the  Ex  chequer 'Chamber, 

Vide  Ante,  Page  478. 

P^RROR  upon  a  judgment  in  the  king's  bench.    The  error  in-  j„  ^^^  f^  ^^^^ 
^  tided  upon  was.  That  the  declaration  did  not  comprehend  on  a  leafe  taken 
f^ificient  title  \  for  it  was  grounded  upon  an  extent,  which  ought  by  tKttmt  apon 
always  to  be  by  inquifition,  and  the  flicrifF  Kimfclf  without  an  m-  ■  ft««"tf»  th« 
quifi'tion  cannot  execute  it,    and  here  it  is  not  that  the  flieriff  re-  ft^e^Uwui- 
turned  the  inquifition,  but  that  the  reverfion  and  rent  were  deli-  fnion  returned* 
vered  in  extent,^ Kni  this  was  h^ld  to  be  an  incurable  fault ;  and  by  the  (heriff. 
for  this  caufe  the  judgment  was  reverfed.  Aate,  477. 

21.  Aflize,  pi.  23.      22.  Edw,  3.  pi.  7.      4.  Co.  65    67.   74.       5.  Co.  90.  a.      Cro.  Ellc.  584, 
2.  Salk.  700*     2.  Ld.  Ray.  775. 

But  they  did  not  deliver  any  opinion  on  the  matter  in  law,  whe- 
ther he  were  utterly  barred  by  acceptance  of  that  leafe,  or  whether 
the  conufec  fhould  avoid  the  fecond  extent  by  adion,  or- whether 
he  fhould  be  put  to  his  audita  querela  ;  for  it  was  objefted  that  he 
Hjij^ht  not  avpi4  the  extent  of  fhe  ilat\ite  but  by  audita  querela* 


I7«  Eafter  Term,  i8-  Jac*  i.    In  C.  S^ 

ca$%w,  Goodwin  a^ai^J  Goodwin,  I 

fy  tin  Excbtqutr-Cbambirm  ^ 

AfvomifepM^  P'RROR  of  a  JQdgfwnt  in  the  king's  bench,  in  an  9£tion  on  the 
2^  '^*^fi-  ^^  upon  a  promife  of  the  teftator.  In  coniideration  the  plain- 
deraciofi  the  tiff  If puld  jtoixxy  one  M^ry^  fifter  of  &ir  George  Fulwo^d^  and  in 
plaintiff  ftiould  coi)iideration  fhe  would  accept  fecurity  fojr  the  payment  of  one 
W^^y  ^'  •'jj  hi^ndred  pounds  a  year  to  her  during  her  life,  for  and  in  name  of 
•TCc^aojSnn-  ^^^  J^i^^JP^^  *"^d  M^  confidcration  that  Sir  George  Fulwood  fhouid 
ity  in  lieu  of  "  gi^®  f®  ^bc  plaintiff  fecurity  for  the  payment  of  the  portion  of  the 
joioture,  and  laid  Mary  at  the  ti^ie  betwixt  jtlieiQ  tlien  and  there  agreed,  the 
l^vc  feg^rUy  fof  teft^tpr  afluij>ed,  that  his  ^xecptors  or  adminiftra^ojrs  fliould  pay 
the  payinent  of  ^jjj^j,^  ^  y^^j.  ^f^^j.  i^jg  death  five  hundred  pounds ;  and  aliedgeth 

portio^jj?*^.  ^"  ^*^»  ^^^*^  ^^  eipoufed  the  faid  Mary\  that  fhc  accepted  of  the 
fmurjhwU  ^^piainti/F  a  bond  of  one  thoufand  pounds,  feared  and  delivered  to 
a  certain  fum  Sir  George  Fulwood  to  her  ufe,  fpr  the  payment  of  one  hundred 
to  the  plaimiff  pounds  a  year  during  her  life ;  that  Sir  George  Tulwood  entered 
•ft^Jifdwih,  *"^^  ^o\\^  to  die  plaintiff  for  the  payment  of  one  hundred  pounds. 
is  good,  and  being  the  portion  of  the  faid  Mary^  ad  diem  futurum  et  modo  pra- 
will  fupport  an /m/irm ;  that  the  teftator  died  fuch  a  (|^v;  ^T\^  that    tlie  exe- 

«/v«^/#agaitiftcutQr  had  not  paid  tlie  faid  fums,  &c. 
the  e^recutor.        ^  ..       r      .  r      .        / 

Co.  Lit.  iS6.a  Uppn  non  affumffi^  pleaded,  and  found  fof  thp  plaintiff,  and  ad- 
Cfi.  Car.  aja- judged  accordingly,  error  wa^  broiight. 

*^*^  3?«  FiRsT;  It  was  allpdgcd,  thj^t  this  promife  to  tie  the  executor 

when  the  teftator  was  never  bpund,  is  not  good,  no  more  than  one 
can  bind  his  heir  with  an  obhgation  or  warranty  when  he  himfelf 
was  not  boupd  ; — which  was  agreed  to  he  law.  But  it  was  faid  the 
cafes  were  not  alike ;  for  the  teftator  may  bind  the  executor  where- 
to he  himfelf  jsiiot  bound  ;  for  the  goods  of  the  teftator  are  only 
chargeal)le,  whiqh  he  may  vyx'l  bind. 

JO.  Co.  •€•  Secondi  y,  It  was  objefted,  thj|t  the  acceptance  of  the  bond  for 

the  payment  of  one  hundred  pounds  a  year  during  her  life  is  not 
according  to  the  agree|T]cnt ;  for  it  ought  to  be  an  alTurance  of 
one  hundred  pounds  during  her  }ife  nomine  jun^i uric  \  fo  it  ought 
to  be  a  real  aflurance,  which  Iha]!  be  a  freehold,  as  in  bar  of  her 

Co.  tit.  36.  *>•  jointure,  and  r^ot  a  bond  only, — >ed  nan  alhcatur  ;  for  it  is  but  an 
affur^nce  for  payment,  ^nd  not  that  hp  fliould  make  aJTurancp  for 
rent;  and  it  is  (uch  as  fhe  accepted,  which  is  fufhcient. 

TniROi.Y,  That  it  is  not  alledged,  to  whom  this  bond  was 

made  ;  for  it  is,  that  it  was  fealed  and  delivered  to  Sir  George  Fas* 

wood  Xp  the  ufc  of  Afary  ;  but  he  doth  not  fay  tliat  it  was  made  to 

CrcCar.  19,     her. — Sfd  non  ailofatur  \  for  it  Ihall  be  intended  to  be  m^de  tQ  her, 

JO  77.  and  (he  accepting  it,  non  rtfert  to  whom  it  was  made. 

Fourthly,  That  the  alledging  Sir  Gcorge^  Fulivood  entered  Into 
bond  for  the  payment  of  her  portion  ad  diem  tunc  futurum  et  modo 
prateriium^  is  not  good,  bccaufe  it  is  not  alledged,  that  he  at  a  day 
betwixt  them  agreed  upon  at  thp  time  of  the  promife,  &c. ;  and  if 
it  lie  at  any  other  d^v,  it  is  not  <^(:cording  to  the  confidcration  — ^ 
Sed  non  allocmtur  y  for  It  fliall  be  i^Uendcd  to  be  upon  the  day  agreed 
upon  •  wlicreforc  t\\^  judgment  \v^  ajfir^ncd. 

CUrk 
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(3lark  againft  Thomfon,  the  Execu;Qr  of  Ifaac.  .  Ca«e  u. 

Hilarytnm,  17..  Jac.  },  R»U  i}^^  •r  \^^^. 

ASSUMPSIT.    I«  confideiation  the  pJaintiff  would  marry  rhc  An  aaion  of 
teftator.  he  promifed  he  would  leave  her  worth  five  hundred  •f«"i»^  wiJi  fit 
pounds.;  and  ^edgeth  in  fjft,  th^^  be  i|i4  not  leave  fecr  worth  five  *5*^"  ^*^ 

^lUlldfed  pounds.  *  promifeor  htf 

Exception  was  taken  in  arreft  of  judgment  aftpr  verdia  fpr  *"?  [hc*pWMiff*'' 
plaintiff.  That  zn  affumpj! tl'\e%  not  againu  an  executor  upon  a  col-  ^^^^^  ^^l  ^^ 
lateral  promife  of  the  teftator  ;  and  that  this  perfonal  contraA  bjr  his  death,  in 
the  intermarriage  was  determined,  as  if  a  releafe  had  been  made;  confidcntion 

or  as  where  the  debtor  takes  the  debtee  to  wife,  thp  debt  is  deter-  ^^^  Ac  woaM 

J         -^ .  »    .  r  marry  him {  for 

F^'^C^-  the  duty  bein( 

Seii  non  (illocatur ;  for  it  never  was  a  duty  in  the  life  of  the  huf-  f"^^*^  j*  ^^ 
band^  iiof  ever  .could  be  releafed  by  him  {a) ;  wherefore  it  wa^  ad-  ^^^  '^^termar- 
judged  for  the  plaintiff.  riagc. 

Note,  Thfs  iudgment  was  affirmed  in  a  writ  of  error  in  the  ^^g**^' 
exchequer-chamber;  and  Justice  Winch  Ihcwed  that  fuch  a  cafe^^^  '  *^g 
was  before  in  the  cpmmon  pleas  in  Smith  v.  Stafford^  where  the  primer,  99 J' 
hufl^nd  promifed  tp  the  wife  before  marriage  that  he  would  leave  Carth.  512. 
her  wprtn  one  hundred  pounds ;  and  three  Juftices  there  held  the  Hob.  »i6. 
aftion  well  lay  againft  tlie  executor  of  the  hufb4n4,  but  Lord  ""^"^  ^J* 
IHobart"  to  the  contrary.  \\  Mod.^Vi. 

1.  Atk.559.    Ld.  Ray.  515.  517.  52s.    Salk.  3*5.    't.  Ch.  Caf.  117.     2.  Vczey,  191.  665.       Cow|)> 

37X*  39»' 

(«)  See  Ld.  Raym.  524* 

Adams  qgainjl  Flyth.  Ca»  %%. 

TfRRPR  of  a  judgment  in  Havering  court  in  Effex.    Th^  error  How  a  cond- 
*^  Signed  was,  Beca^le  tlie  judgment  being  ii^  debt  by  nihit  dicit^  ^^^  *^  ^ 
there  was  a  difcontintiance*  vi%.   that  after  imparlance  day  was  ^„jg  *  . 
given  to  the  parties  until  the  next  courts  and  no  day  certain. — And  q^  *q^ 
for  this  caufe  it  was.  held  to  be  s^difcontinuance,  ^n4  the  judgment  i.RoU.Ab,4S4! 
was  reverfed.     fide  Pyer^  262.  b,  Cro.  ElU.  105: 

Coles  againfi  KindcF.  cah  13. 

A  SSUMP8IT.    In  cpnfideration  the  plaintiff  would  pay  to  the  An  Indenture 
■^^  defendant  the  fum  of  twenty  pounds,  he  promifecl  to  affure  ^.^J^^**^^ 
fuch  land  by  fuch  reafonable  affurance  as  by  the  plaintiff  ihould  Qf  warramy  ^s 
be  advifed  and  required  ;  who  deviled  and  required  an  indenture  not  within  a 
of  feoffment,  with  covenant  to  difcharge  ^^nd  fave  hjm  harmlef^P«>mifepmak« 
from  all  incumbrances  made  by  th?  defendant,  and  for  further  af*  JJ*      ***^^^li 
furance  upon  requeft  to  be  made  within  fuch  a  time  j  and  fornot  JJnte,^*,^..     ' 
iealing  this  ajjfiirince  the  action  was  brought.  YcIv'a 

It  was  thereupon  demurred  :  for  it  was  faid,  although  he  be  to  i.Ro».Ab.4X4. 
fnakc  aflurance,  yet  he  is  not  to  be  bound  witli  any  cpyenants,**'^^^P*'9«- 
?;id  tliprcfofc  he  is  not  boijnd  to  feal  that  alFurance.  ['  Leon'.?So. 

|.  S«d,  447.    I.  2^od.  67.    I.  Com.  Dig.  454. 
And 
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Coi«8  And  THE  WHOLE  CouRT  was  of  opinion,  that  although  thcfe 

agam^       covcnani^  arc  ordinary  and  ^rcafonable,  yet  the  .agreement  not 
'"****•      being  to  make  it  with  reafonablc  corenants,  but  onJy  reafonabk 
afiurance,  he  is  not  bound  to  feal  it;  for  it  is  not  any  part  of  the 
aflurance,  and  the  aflurance  may  be  without  any  covenants :  wherc^ 
*  fore  it  was  held,  that  the  breach  was  not  well  affigned,  and  the  de- 

claration was  not  good  ;  but  they  would  advife  thereof.— And  af» 
terwards  being  moved  again,  they  all  held  their  former  opinion, 
that  this  aflurance  with  thele  covenants  was  not  within  the  pro- 
mife,  wherefore  the  breach  thcrpof  was  ill  affigned ;  and  adjudged 
il  for  the  defendant. 
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1 8.  Jac.  I.   In  the  King*s  Bench. 
Sir  Edward  Montague,  Knt.  Chief  Juftice, 

Sir  John  Doderidge,  Knt. 

Sir  Robert  Houghton,  Knt.  }.  Juflices, 


Sir  Henry  Yelvcrton,  KnL  Attorney  General. 
Sir  Thomas  Coventry,  Knt.  Solicitor  General. 


Waldoe  agalnfi  Frances  Bcrtlet,  Widow^ 

Caie  r. 

Micboilmas  Ttrm,  i6*  Joe.  I.     Roll 


T^JECTMENT  for  lands  mStochwood.  Upon  not  guilty  pleaded,  A  cop 
-*-^  it  was  found,  by  fpccial  vcrdift,  that  this  land  was  copyhold,  ^^  K^' 


i  copyholHer 
M- life,  where 

parcel  of  the  manor  o^  StockwcoJ,  and  demifabic  for  thrcVlives ;  'l!!*^**".?*** 
and  that  the  cuftom  of  the  nrianor  is,  that  the  firft  name  in  the  fliooW  hw  the 
copy  fliall  have  it  during  his  life  only,  and  fo  the  others  as  they  are  eiUte  of  which 
named  in  the  copy;  and  that  there  is  another  cuftom,  if  any  copy-  the  huiband  died 
holder  dies  feifed,  having  a  wife  at  the  time  of  his  death,  that  his  ^^'^  ^"^"K 
wife  (hall  have  it  during  her  viduity.    And  it  was-  further  found,  ^r^^^^ 
that  JoBn  Bertlet^  being  a  copyholder  for  life  of  that  manor,  and  Mioid  and  is. 
Vifcoimr  Bindon  lord  thereof,  infeoffed  of  that  land  J.  W.  and  J.  N.  beriunce  of  hit 
and  their  heirs,  who  in  19.  Eiiz.  infeoffed  Jo.  fVhitely  and  his  «opyhoW,  and 
heirs,  to  the  ufe  of  him  and  his  heirs,  durii^the  life  of  the  faid  ^*j^j  J^** 
John  Bertlet ;  remainder  to  Heieft^  wife  of  thciaid  John  Bertiety  for  teirs  dorini*Aii 
her  life  ;  remainder  to  the  {add  John  BertUt  and  his  heirs.    Johniiftt^thxt. 
Bertlet  grants  that  remainder  to  fVil!iam  Bertlet  and  his  heirs.   Af-  mainder  to  *•». 

tcrward  Helen  dies;  John  Bertlet  takes  to  wife  the  defendant,  and^l^""  fee^and 
i;  "^  '  then  marriei* 

°^^*-  •  The  wife*t 

Whether  the  wife  ihall  have  her  widow's  eftate  or  not  ?  was  the  ^^^  *?  "^ 
^«<.«A;^n  extinguiflied  bf 

^^^*^^"-  thitpurchafe 

It  was  argued  on  the  plaintiff's  part,  that  this  copyhold  eftate  .^^^^^^^^'^^ 
was  deftroyed  before  her  marriage,  and  therefore  (he  cannot  claim  ^^^  *^"^ 
it ;  for  by  the  fcvcrancc  of  the  freehold  from  the  copyhold  of  the  ary  eftate  re"* 
manor,  it  was  not  any  parcel  of  the  faid  manor,  but  utterly  de-  mained  unde. 
Uroyed :  and  this  cu(tom  of  the  manor  cannot  extend  thereto ;  ^ye<ii  out  oT 
for  the  cuftom  is,  that  if  a  copyholder  die  feifed  of  any  tenements  ^^»c|»«*>cwi£e'e 
parcel  of  die  manor  (and  here  thefe  tenements  were  not  parcel  of  c^^cnr' 
the  manor),  therefore  the  cuftom  cannot  extend  to  them.    It  was  Ante,  126* 
alfo  faid,  although  this  grant  of  the  freehold  and  feverance  thereof  s.c.  %.  RoIL 
from  th6  manor  doth  not  deftroy  it,  if  it  had  been  granted  to  a  Ab.  50k.  510. 
mere  ftrahger,  and  without  the  privity  and  aflcnt  of  the  copyholder,  S-  ^'  ^^^^  "*«• 
becaufe  the  lord's  a£k  (hall  not  prejudice  the  copyholder's  eftate,  ^'  ^*  *'  ^^^  ' 
%»  it  is  held  in  Murrel  v.  Smith  {a)  ;  yet  here,  forafrauch  as  it  is  by  oilhm^Toi. 
(«)  %•  Co.  17.    4.  Co.  14.    See  alfo  ante,  126.  i®'*  **3* 
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^^"•f^^     his  pHvity  aiid  confent,  as  appcifs  in  that  lit  takes  tile  remainder 
BeJtlit     ^^  ^^'  grants  it  over  to  his  fon^  he  is  privyiand  thcitby  ccm- 

fents  that  it  ihoutd  be  deftroycd.  It  was  alfo  moved,  tliat  thi^ 
purchafe  of  the  remaiad^f  is  A  deftm^lidn  of  the  cdttyhold :  for  he 
cannot  have  an  Intereil  in  tlie  inheritance  and  ilib  In  the  copy- 
hold. It  was  alfo  objeftedj  tftat  bv  the  fevcrancc  bdiilg  before  the 
defendant  wa$  married  to  tlie  faid  johh  BertUty  this  cuftom  was  de- 
ftroycd bi^foreflie  was  entitled  ;  and  fhe  cannot  claim,  although 
peradventure  the  wife,  whd  was  mafried  before  that  ftverancf. 
ihoiUd  not  be  prejudiced  thereby. 

But  notwithftanding  thcfc  reafons,  iftct  argumcilt  at  the  bar,  it 
was  refoived  and  adjudged  by  the  CoItrt  for  tiic  defendant^  that 
file  (hould  have  it  during  her  viduity ;  for  the  cuilom  is  continued 
as  to  her,  although  the  freehold  be  fevered  from  the  manor  :  for 
the  lord*s  ad  Ihall  not  prejudice  the  copyholder's  eftate,  and  it  is 
^Co.  \j.  !>.  0  privilege  or  benefit  annexed  and  fixed  oy  die  cnftom  to  his  cftate, 
^'^  **  *  that  his  wife  fhall  have  it  after  his  death  ;  which  fliall  not  be  de- 
ftroyed  as  long  ais  the  copyhold  eilate  remains  undeftroyed  ;  and 
the  copyhold  eftate  here  remains,  notwitliftanding  the  feverance 
from  the  freehold, .  and  not  only  as  a  privilege  (as  it  was  alledged 
to  be),  but  as  a  mere  copyhold :  and  notwithftanding  the  re- 
mainder was  in  him,  and  he  granted  it  over,  yet  he  continued  and 
died  a  copyholder,  and  fo  his  wife'fiiall  have  her  widow's  eflatc 
Wherefore  it  was  adjudged  for  the  defendant.  And  upon  a  ca& 
made  thereof  in  the  court  of  wards,  it  was  refoived  by  the  two 
C  ^lEF  Justices^  and  TanfIEld,  Chief  Baron^  that  tlic  copyhoM 
remained* 


Cais  i» 


Monk  againft  Butlcn 

Ea^ir  Term^  17.  Jac.  1.     Roll  14O. 


A  fine  oHiy  bt  Tf^RESP ASS ;  for  that  in  the  clofe  called  Arfcmtb  in  SaruLk 
levied  of  1  clofe  J-    St.  John  ht  chafed  twenty  of  the  plaintifF*s  bcafts. 

hy  a  kauwii  ''  • 

MinB,  witfaout     The  defendant  juftificd  for  damage fefaht  as  in  his  freehold. 

^ttm^lvlcSet  The  plaintiff  replied,  that  this  clofe  contains  an  hundred  acres, 
wher«  it  Um.  and  from  time  whereof,  &c.  was  known  by  the  name  o(  jfrfccmb. 
Ante,  110.  and  (hews,  that  Lord  De  la  Ware  was  feifed  thereof  in  fee,  and  by 
t.  Roll.  Ab,  19.  fine  28.  Hen.  8.  granted  common  of  pafture  to  John  Shelley  and  his 
Cro.  Car.  170.  heirs  for  twenty  beafts  in  Arfctmh^  who  convcved  it.  to  'John  Shelley 
*^Mod  6  ^'^^  licenfed  hmi  to  put  in'thofe  twenty  beafts,  for  which,  &c. 
I.  Vent.  170.  The  defendant  pleaded,  that  there  was  no  fuch  village  or  hamlet. 
a.  Mod.  49.  j^^j.  »  ^^  known  out  of  any  village  or  hamlet  called  Jrfiomb  5  and 
1.  And.  145.     .        *       ,  J  1'  * 

4.  Mod.  98.      *^  was  tliereupon  demurred. 

^•"I*  *S4-  The  queftion  was,  Whether  a  fine  may  be  levied  of  a  dofc  by 

an?the  aife?^*  a  known  name  in  a  vill,  without  mentioning  the  vill  or  hamlet 
there  cited.       where  it  lies  ? 

Anb  ADJUDGED,  that  the  fine  is  good  enough;  for  it  is  but  the 
agreement  of  the  parties,  which  being  recorded,  althoiigh  there  be 
neither  vill  nor  hamlet  mentioned  wherein  it  lies,  is  good  enough. 
And  notwithllanding  it  was  objefted,  tliat  a  pr^tclpe  ought  to 
be  in  a  village  or  hamlet,    or  place  known  out  of  a  vilhg? 

or 
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or  hamlet^  as  appears  by  all  pleadings ;  for  if  the  place  known  be  Mowk 
within  a  vill  or  hanilct,  the  ptutcipe  ought  to  be  brought  accor-  g^^^*^^ 
dingly  ;  it  was  thereto-  aniwered,  True  it  is  in  a  ptttcipCy  or 
any  writ  whereto  tlic  defendant  is  to  anfwer  ;  but  here,  tliis 
being  but  a  concord  and  agreement  of  tlic  parties,  and  no  excep- 
tion taken,  but  the  fine  is  drawn  and  pafled,  it  is  well  enough  5 
but  in  z  fcire  facias  upon  this  line,  he  niuft  (hew  that  it  is  in  ludi 
a  viil  or  hamlet,  rit^i  i.  Hen.  5*  pL  9,  7.  H^n.  b,pL  34.  38.  Edw,  3* 
pL  20.  11.  Edw,^.  pL  14.  7.  Edw/b.  tit.  '^Finesj**  44.  So  the 
Court  rcfoivcd  here  ;  although  it  be  confefled  by  pleading,  that 
there  is  not  any  place  out  of  a  vill  or  hamlet  called  Jrjcombi  but 
that  tlicre  is  fiich  a  clofe  in  Barwick  St.  Jtha^  yet  the  fine  is  good# 
and  the  defendant's  plea  ill. 

It  was  then  moved,  that  this  replication  was  not  good,  nor  in-  ^^n,  If  a 
tituled  tlic  plaintiff:  for  the  land  is  the  freehold  of  the  defeiulant  j  f**'''*IJ|*J*^^ 
*nd  the  plamtiff  entitles  himfelf  to  put  in  his  beafts  by  licence  of  ||*^^JJ|I^'J|^ 
him  to  whom  the  grant  was  made,     And  it  was  obje£led,  that  he  ^^^  ^f  bea^ 
who  hath  this  common  cannot  licenfe  any  other  to  put  in  his  can  put  in  itm 
beafts,  but  ought  to  ufe  it  with  his  own  beafts  ;  and  if  he  might  cattle  of  a 
licenfe,  yet  he  cannot  do  it  without  deed. — I'he  whole  Court  ^"gw^ 
was  of  that  opinion,  that  this  licence  in  another's  foil,  transferred    "^**  '^*  *^** 
over  to  another  to  have  the  profit  in  the  faid   foil,  cannot  be  ^^-^^'^^H  •4* 
without  deed  ;  but  one  may Juftify  to  hunt,  or  ufe  the  like  liber-  "'^JJ^Ab^'*' 
ties  in  the  foil  of  the  plaintiff  himfelf  who  made  the  licence,  with-  cro.  Car.  m^ 
out  any  deed,  as  5.  Hi-n.  7,  pi.  1.  and  42.  Edw.  3. pi  2.  (a).     But ».  Lev.  1. 67. 
whether  he  might  in  this  cafe  licenfe  another  to  teed  there  witli  »-5«no<i.  3x*« 
fuch  a  number  of  beafts,  becaufe  it  is  for  a  certain  number,  and  is  ^*5^  . 
as  pailure,  and  not  common,  which  ought  to  be  taken  with  the[^£  "J^*  ^ 
mouths  of  tlie  beafts  of  the  commoner,  they  gave  no  refolution, 
but  feemed  to  doubt  thereof:   but  for  the  other  point  it  was  ad- 
judged for  the  defendant. 

(a)  XI.  Heo.  7.pkS.  L.C.B«  Pa>kek*s  MS. 

Joucc  againft  Parker,  Farmor  of  North  Moult.  c^"  3* 

PROHIBITION  ;  furmifmg  that  he  was  feifcd  in  fee  of  a  mcf-  ^.  ifacuftom 
fuage,  one  hundred  acres  of  land,    twenty   acres  of  meadow,  to  dip  neck- 
fixty  acres  of  pafture,  and  upon  them  kept  huft>andry,  and  main- ]J!J*j}»  *"^  *<>  ** 
tained    a    femily    to   employ  in   huftjandry,  and    to    maintain  ^"^Jg^^J^ 
the   plough  to.  manure   and  till  the  faid  land;  and  yfcd  to  rear  of,incortlderaI 
annually  colts  and  young   beafts  to  fupply  the  ftock  of  horfes  tion  of  paying 
and  oxen  for  the  plough ;  and  ufed  to  keep  \\\ion  the  faid-tene- *''«««<^*«*« 
ments  milch -kine,  bullocks,  heifers,  and   ftieep,   for  i^icreafc  of  *?^**/i'^ 
ftock,  and  maintenance  of  the  family,  by  the  labour  of  which  the  **"**'  '*«**^ 
parfon  l^ad  the  greater  tithes :  and  he  alledgeth  a  eujhmy  that  they  ^-^^^-Ab-^s. 
ufed  to  clip  the  wool  from  the  necks  of  their  fliccp  for  the  pre- 
fervation  of  the  fticep  ;  and  at  the  fhearing  of  the  flieep  they  ufed 
to  pay  the  tenth  fleece  ;  and  in  confideration  thereof  ufed  to  be  dif- 
charged  of  the  neck-wool. 

As  alfo,  that  every  oarifhioner  and  inhabitant  within  the  parifli  no  tithe*  fhaU 
who  kept  any  oxen,  ftcers,  or  bullocks  of  his  ow^n,  or  by  way  of  bepaidjorcatti* 
o^iftment^  which  are  to  be  employed  for  tilling  the  land,  ufed  to  be  »5»ft^f^  «h« 
dilcharged  from  the  payment  of  tithes  for  them.  ^"^^^  ""^  ^*^ 

Ante,47^.—«.  Roll.  Ab.  645.    Joiiet,254.    s.InA.  651.    Moor,^.    Cfo.Elia.476.    Cro.Car.237. 
5-  lUc.Ab.  55,  56. 

As 
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Dry  cattle  dc       As  alfo,  that  if  any  keep  any  dry  heifers  pro  fupplemeuto  Jlaurt 
^^^^^^  ^  vaccarunty  in  confidcration  that  the  greater  number  of  calves  and 
Sff^  g^  ^  quantity  of  milk  and  dairy  \%  thereby  iqcreafed,  to  be  dMchairged 
ftrom  the  payment  of  tithes  for  filch  dry  heifers,  &c. 

Iflue  ws^  joined  upon  thefeveral  prefcriptions  5  and  being  found 
againft  £he  plaintiff,  it  was  now  moved  in  arreft  of  judgment, 
that  notwithuanding  this  verdift  no  confultation  fliould  be  granted 

AniffbeiU  For  as  to  the  first,  for  the  wool,  tlie  iffuc  is  ill  joined  ;  for 

joined  it  aided,  the  traverfe  is,  ABsqUK  HOC  quod  In  confideratlane  inde^  that  they  ars 
after  vcrdia.     difcharged,  itc.-^Scd  non  allocatur  ;  for  although  it  is   not  a  good 
Carth.  371.      and  apt  ilTue,  yet  verdi£l  being  given,  it  is  aided  by  the  fUtute. 
s.  Lev.  32.        5.  Bac.  A^.  293. 

Ab  iflbe  w/«ff     For  THB  SECOND  and  THIRD  iffues.  It  was  moved,   thatthet 

taken  upon  a    are  no  more  than  the  law  appoints,  viz,  to  be  free  from  fhe  agift- 

^^  '*  ^de  ^^^^  of  cattle,  being  dry  cattle,  whereof  no  tithes  by  law  are  pay- 

^^^"'^'^      able,  as  Fitz.  N,  B.  53.  E.;   and  ^ then  iffue  being  taken  of  that 

whereof  by  law  no  tithes  are  payable,  no  confidtation  fliall  be 

granted. 

InprM^iiofi/ii  *  Sednon  allocatur:  for  the  prohibition  is  grounded  upon  the  pre- 
iffucjoinedona  fcription  ;  and  being  found  againft  it,  that  they  have  ufcd  within 
^^^Bcd  ftiro  ^^^  parifli  to  pay  for  agifted  cattle,  it  is  not  good  :  alfo,  he  dotli 
^thetbefoand  not  claim  to  be  free  for  cattle  agifted  of  his  own  proper  cattle,  buc 
agunft  the  generally  for  all  cattle  agifted  ;  which  is  not  reafonablc,  nor  ftands 
pjalntiff,  a  c«i-  ^\i}^  j^^^  Andit  was  afterwards  held,  that  thefe  prefcriptions  being 
be'rwwded."  ^o^nd  againft  the  plaintiff,  confultation  ftiould  be  granted  ;  and  fo 
Cro.  EHa.  71,  ^^  ^^^  adjudged  for  tlie  defendant. 
136.306.  Cro.  Car.  ZI3.  x66. 

Ca«  4.  Lady  Gargravc  againft  Gervafc  Markham. 

M  Uahtms^"  in.  ^RROR  to  rcverfe  an  outlawry  In  debt  after  judgment, 
to'wo^nftttid*'  The  First  Error  affignedwas,  Becaufc  the  writ  of/^/- 

of  Ubtath  It  gent  being  diredied  to  the  ftieriffi  of  the  city  of  Lincoln^  the  writ  is, 
fiotenx>r.  quod  capias  Corpus  ejus^  ita  quod  habeas  corpus  ejus ;  where  tliey  being 

Hctley,  93.  t^o  Iheriffs,  the  writ  ought  to  have  been,  capiatis  et  habeaiis»—Sd 
**Rr"*Ab^' 68*  "^^  allocatur  ;  for  they  both  are  but  one  officer  to  the  court ;  and 
4.*Bac.  aw!  447.  although  in  the  end  of  the  writ  it  is  ita  quod  habedtis  ibi  hoc  breve, 
Dougl.  194.  '  yet  there  is  no  repugnancy  ;  for  it  is  good  both  ways. 

i.Ter.Rcp.7S2.  /.     .        1  •    •      1       ,"♦ 

Thei*ti*i./on  A  Second  Error  affigned  was,  Becaufe  m  the  <«'»8'"^],.^'r; 
outlawry  for  and  all  the  proceedings,  Ihe  is  named  jfgnes  Garprave^  of  KiniM 
debt  muft  be     j^  ^^^  county  of  Tork  \  and  in  the  exigent  (he  is  named,  late  oi 

conformable  to   jr-^^n.^ 

Ante,  531.        Cro,  £iiz.  501    YeW.  no.    Dy«r,  295*     3-  Term  Rep.  499. 

•«  £««••  inftead      A  THIRD  Error,  Becaufe  the  writ  mentions,  jw^x  recuperavjt 

of  ••  gam'*  wiu  ^^^n^s  eum,  where  it  ought  to  have  been  earn, — And  it  was  hcld,tiiai 

vJiiatc  an  »xi--    ^^J^^  ^^^  j^^  ^^^^  fufficient  caufes  to  rcverfe  tlie  outlawry  {^1 J 

''***  and  for  thefe  caufes  it  was  rcverfed. 

».  Kcb,  11%,  -.       »         o 

Styla,334.     1.  CQm.Dig.  44.     3.  Bac.  Ab.  767.     Cowp.ia^,     i.  Terra  Rep.  78a.  ^^  ^ 

{a)  rtcii  a.  Rich.  3.  pi,  15.  «i.  Hen.6.  «  infinuaunr  wai  Inferted  inftead ?^ 
pi.  7.  14.  Edw.  4.  pi.  6.  5.  Edw.  4.  injiniiauone;'  and  for  want  of  «  ^ 
.pi.  57-     »3-  E^w.  3.  pi.  %%.  wbcre  •*  «*     was  abated.  foU^^^ 
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A  Fourth  Error  affigned  was,  Becaufe  there  was  not  any  After  jadgmoK 
J>rbcIamatioh  in  the  county  where  fhe  inhabited. — Sed  non  allocatur  y  «hc  want  of  pro. 
for  it  is  not  neccflary  in  an  exigent  after  judgment,  when  (he  has  once  co^*^  wi'cre* 
appeared^  but  upon  the  firft  procels  only.  ihe  defciJdU 

lived  18  noc  error,     i.  And.  36.  ^  3.  Burr.  %^'j»    3.  Bac;  Ab.  766^ 

Thomas  Hollingworth's  Cafe.  '•Cah5, 

Eafier  Term,  i%.Jac,  i.     Roll 

'T^  tlOMAS  HoLLiNGwoRTH  was  indidted.     Where;as  he,  on  the  Anindiameoc 
-*-      firfl  oi  Jpril  ii,Jac.  1.  was  an  inhabitant  9.1  Brentford^  in  thcWcsagainft  a  ' 
county  oi  Middkfex  ;  that  he,  ^t  Hackney  and  other  places  within  P*'^*^"/^'"  **®»^,f 
the  fold  county^  was  a  wandering  pedlar,  carrying  about  wares  to  JJ^^^*  by^S^" 
fell  in  private  houfes,  and  not  in  open  markets  and  fairs ;  and  fold  tute,  if  no  par- 
f  uch  wares,  ihewing  what  in  particular,  to  colour  his  v^andering ;  tlcular  mode  of 
and  fo  Jn  forma  pradl^d  was  a  vagabond.    And  it  was  thereupon  P*"**^******  ^ 
demurred,  direfted. 

First,  Whetlier  he  may  be  indlAed  for  the  offence  paft,  orj'y*.  '   ^* 
ought  to  be  only  taken  in  the  mainour ^  and  punilhed  by  the  juftices  i.Sid.  409. 
of  peace  according  to  law  ?  i.  Vent.  39. 

Secondly,  Whether  by  this  carrying  and  felling  of  wares  in  ?.' saik.'46t?* 
the  fame  county  where  he  inhabits  out  of  fairs  and  markets,  and  not  s«  Rex  v.  RoJ 
clfcwhcre,  he  Inall  be  faid  to  be  a  rogue  within  the  ftatutcs  la)  ?         binfon,  a.  Burr, 

And  IT  wAs  ADjODCED  that  he  fhould  j  for  he  is  a  pedlar  and  2.  Hawfc.P.C( 
tvandercr  within  the  words  and  intent  of  the  ftatutes,  and  may  301. 
well  be  indifted  and  punilhed  as  an  offender  againft  the  ftatute. 
Wherefore  it  was  adjudged  againft  him  upon  the  firft  argument. 

{a)  Vidi  xYit  liixnxtt  5.  £dw«6.  c.  ai.  mitred  under  the  regulations  dercribe^  10 

14.  £liz.  c.  §.     19.  Eliz.  c.  4. — But  now  thoTe  ilatutcs.     Seo-a.  Burn's  Juf.  16. edit. 

by  the  9.  &  lu.  Win.  3.  c.  ^^,  and  a{.  p«  472. 
tf  eo.  3.  «•  aS.  this  kind  of  trading  is  per- 


William  Bufsfield  againft  John  Bufsfield. 

Eafler  Term,  16.  JaC.  I.     Roll  2371.  In  C.  B. 
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TpRROR  in  debt  for  an  hundred  pounds,  on  an  award  made  «^i«/ An  award  Aall 

-*--'  Cafti-um  Eborumy  upon  a  fubmimon made  ift  Decemier^l^.  Jac.i.  not  be  intended 

of  all  matters  and  controverfies  betwixt  them,  ita  quid  the  faid^u^of  tbctermt 

arbitrament  be  made  under  the  hands  and  feals  of  the  arbitrators^^  ihefubmif- 

ad  vel  ante  the  £ftli  of  December  following,  ready  to  be  delivered  at  fo'^^^^ViJ 

the  (hop  oi  George  Hilly  in  tlie  ExchangCy  London  ;  and  (hews,  that  if  it  contain 

they   made  their  arbitrament  under  their  hands   and  feals  tf/^itiatternotrbb* 

Caftr.  Ebor.  adtunc  et  ibid,  par  at.  to  be  delivered  at  the  faid  Ihop  of  *"'"**'« '^^'^^^ 

the- faid  George  Hilly  in  the  ExchangCy  Londony  and  thereby  arbi- "  ^'^  ^"^  *""***• 

trated,  that  John  Bufsfield  fhould  pay  to  frdliam  Bufsfie.d  an  hun-  g   '"'  ^'^V 

dred  pounds  ;  and  that  one  (hould  releafe  to  the  other  all  aftionscro.Cv.a17. 

and  demands  from  the  28th  of  November  next  before;  and  that  1. Roll. Ab.a44. 

they  Ihould  pay  ten  fliillings  to  the  writer  of  the  award  for  his  *58.  »io. 

pains.  '  ""J-  *9'  ^   • 

1  ,  3.  I#ev.  185. 

And  it  was  thereupon  demurred  ;  for  it  was  pretended  that  hereCra  EU«.  %fl. 
was  not  any  award  according  to  the  fubraiffion :  for  the  fubmiflion 

CRO.  JAC.  ,  P  p  being 
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BvstrtitB  being  \^.  December^  13.  Jac.  I.  of  all  matters  and  demands  before  the 
A*atmfi       f^jj  time,  and  it  is  conditioned,  ita  qulJ^  Isfci  this  award  to  rclcafe 

jvssriii.p.  ^ij  demands  being  before  the  28th  KTvemher^  and  fo  omitting  two 
days  before  the  fubmiflion,  tlicrc  might  be  divers  controvcrfies  be- 
tween the  faid  time  which  is  not  arbitrated  ;  and  therefore  it  is  no 
award  according  to  the  fubmiflion. 

Scd  nonalUcatur  ;  for  it  fliall  not  be  intended  unlefs  it  had  been 
(hewn ;  but  if  it  had  been  Ihcw^i  that  tlicrc  were  controverfies  de- 
pending raifed  in  tliofe  two  days,  which  were  not  before,  then  tlic 
arbitrament  had  been  void  in  all :  but  for  the  award  of  the  ten 
(j)  An»e,  4^8.  (hillings  to  be  paid  to  the  writer,  it  was  void  in  this  point  (a), 
iunb^  4  V^*  Wherefore  it  was  adjudged  for  the  plaintiff.     But  now  error  being 
""  •  *5  •       brought  and  ailignedin  matter  of  law,  the  court  of  the  king's  bench 
agreed  to  affirm  the  judgment. 

Ifa  fubmifliM  gut  it  was  then  moved,  that  the  declaration  was  not  good  ;  for 

^/•J*r^  ^^  it  is  declared,  that  they  made  and  delivered  their  award  apud  Caftrum 

Mbe delivered  ^^orumy  quarto  Decemb*  adtunc  ct  Ibid,  paiat,  to  be  delivered  at  the 

atL.  on  icli,  fl^op  of  Geoije  HUl  apud  London.     And  it  was  alledged,  that  thi^ 

««.  ^-rrf^lf  wai'a  void  publication  and  delivery ;  for  it  ought  to  be  publifhcd 

4n  allegation  ji^j  delivered  at  the  Exchange  in  London^  where  the  parties  are  to 

n»de*at^on  ^^P^^  ^^»  *'^^  "^^  ^^  ^^Y  ^^her  place  :    and   for  this  caufc  it  is 

the4th,«^iMvf  void,  and  not  according  to  the  fubmilTion.— DoderidcE*  and 

4t ibidem tcaiAy  HouGHTON  were  of  that  opinion;    for  it  is  rcafon  it  ihould  be 

t»  be  delivered  publiihed  and  ready  to  be  delivered  at  the  places  appointed  where 

acL.iifam-  the  parties  arc  to  expeft  it,   and  not  at  any  other  place;  for  tiic 

Ante,  lie.  parties  have  not  by  intcndjTient  any  cognizance  of  iucl\  deliverj' ; 

9.  RoU.  Rep.  *"^  X[\tXG  bcitig  a  day  and  place  appointed,  they  needed  not  to  fe'ek 

j^j.    '  it  in  other  places,  nor  to  take  cognisance  of  fuch  delivery  ;  and  as 

3.  Mod.  33t.  they  might  deliver  it  at  the  CuJlU  at  Tork^  fo  they  might  deliver  it  at 

j.Saund.  73.  any  parts  beyond  leas  ;  and  the  parties  may  as  well  take  knowledge 

^'Ilw^M  of  the  one  as  the  other.     But  MosrAcut^  Chit/  Jujt'nr,  held,  that 

'  this  publication  llicre,  ajid  the  allegation  thai  it  wi»<  aJtuvc  et  ibidem 

•    '  ready  to  be  delivered  at  the  faid  ihop  in  tlie  Exchange,  was  I'ufficient. 

Wherefore  Tli£  Court  would  advile. — NoiK,^l'lm  exccptioa 

was  not  taken  in  the  common  pleas. 

CAiE7.  Upflicer  agalttjl  Betts. 

A  inftificatloii  A  CTION  ON  THE  CASE.  Whereas  the  plaintiff  the;  firfl  of 
to  an  ■^*<^^*«^  *^  yfpniy  ij.  Jac.  1.  and  for  divert  year^  before,  was  a  merchant ; 
iT.'UXji/tf*'*  tliat  the  defendant  the  faid  fiift  of  y^pri/^  17,  Jai,-.  i.  fpakc  thefe 
•Vi»vV  words  of  the  plaintiff;  •*  He  is  a  bankrupt  (lave." 

ht^wziahank.  Thc  defendant  juftifies,  becaufe  the  plaintiff  the  firft  o(  Aprils 
r<i/iikt  the  time  15.  Jac.  I.  bcciime  bankrupt,  and  therefore  he  fpake  tliefc  words, 
the  words  were  Whereupon  the  plaintiff  demurred  : 

Jlnt^*22i.  And,  without  argument,  it  was  adjudged  for  the  plaiotifF,  riRST, 

Pott/676.  That  thefe  word^  are  actionable  i  and  ^kcondly.  That  the  bar 
t.  Roll.  iib.6x.  was  infufficicnt,  becaufe  he  doth  not  alkdge  that  he  continued  ftill 
C7o.Car,  317.  a  bankruoti  and  without  averment  it  flian  not  be  intended  that  he 
Stra.  76a.  contiriueafo;  for  it  maybe  that  he  afterward  recovpred  hiinftif; 
cx?**,*!'**^.**  *^'  ^"^  became  a  good  merchant  and  no  bankrupt.  "    *       ' 

Lutterfori 


iTrinity  Tcrmi  18;  Jac;  i;    In  B^  R.  S7» 

Luttbrford  againft  Peter  le  Mlyre.  Cau^. 

A  tJDtTA  QUERELA  to  avoid  execution  upon  a  jtidgnient;  c«itria$  of 
^^   and  fuppoleth,  that  one  John  Trcughton  and  the  plaintiff  as  •**"■*  **f«^^ 
his  furety  were  obliged  in  art  obligation  of  two  hundred  pounds  ^^,!|2toe 
for  the  payment  of  one  hundred  pounds,  which  being  not  paid  each  other; and 
debt  was  brought,  and  judgment  had  thereupon.    Afterwards  theuicreforetiKac. 
faid  John  Trdx/j-A/^w  entered  into  a  new  bond  of  two  hundred  pounds  c«p«Miccof  one 
for  £hc  payment  of  one  hundred  and  tert  pounds  at  anodiier  day,  Jtodediirdif^ 
which  was  in  fatisfaAion  of  this  judgment ;  which  the  plaintiffchvsoof  aiw- 
accepted,  and  a?erred  this  to  be  for  tlie  fame  debt. — It  was  there-  iher.     '   ^ 
iipon demurred;  and  without  argument  adjudceo  for  the  defen*  Anie,teo. 
dant ;  for  fuch  bare  furmifei  Which  is  but  matter  of  fkft,  is  not  '^'  ^^ 
fufficieht  to  avoid  a  judgment :  and  being  but  to  give  another  ac-  lAolLAb.^^ 
tion  upon  a  bond  is  not  fufficient  to  avoid  a  bond  ;  a  muUo  fortiori  ^'^5*^'  '^* 
is  hot  fufficient  to  avoid  ^  judgment.     Vide  4;  Hen.  4.    Dyer^  I.  Hob.  6t^ 
ta.  Htm  4.  pL    •  Cro.  Slik  7i€. 

Si 7.    Cowp.  47.     t.  Tor.  Rep.  690, 


Casi  9* 


S17.    Cowp.  47.     *, 

Aldrichj^tf/«// Walthall,  Adminiftratrijt  of  Johif  Walthall 

Y^EBT*    The  defendant  pleaded  pleni  aJminiftravit.  ,The  plaintiff  If  an  UToe  be 
^^  faith;  that  at  another  time  he  brought  an  aAion  of  debt  againft  *??***!  ^  "* 
the  now  defendant ;  whereupon  flie  was  waived  upon  me/ne  pro-  t;^2«r"''*u «,  > 
ce/s :  and  (he  brought  a  writ  of  error,  and  revcrfed  the  outlawry  ;  ^od,  ahbontli 
whereupon  he  frefhly  brought  this  a^ion  :  and  that  at  tlie  time  of  then  be  no  «•• 
thelirfl  writ  brought  ihe  had  aflets  in  her  hands,  &c.   et  hoc  petit  i**^* 
^uod  inquiratur  per  patriam^   et  defertdens  Jimiliter,     And  hereupon  s.  RoU.  Rep. 
verdid  was  found  for  the  plaintiff,  and  judgment  given  accor-  >8^  «H-  ^09. 
dingly :  and  now  Walthall  brings  writ  of  erron  *  *|?Jj:  *4S« 

The  error  iniiftcd  upon  was^  That  this  is  not  arty  plea )  for  al-  Strange,'  1177. 
though  (he  had  ailets  it  the  time  of  the  firft  aflion  brought,  yet  (he  ^oosL  6o. 
afterwards  might  have  well  adminiftered  them,  by  reafon  of  a  lawful 
recovery  or  lawftll  payment  after. 

Sed  non  allocatur ;  for  it  (hall  rtot  be  intended  without  fpecial 
matter  (hewn:  and  it  fuiiiceth,  if  there  were  fuf&cient  at  the  time 
of  the  firil  aftion  brought,  if  (he  doth  not  (hew  fufficient  caule  of 
difcharge  after  that  time. 

Sbcokdly,  It  was  objected,  that  here  it  \i  not  an  ///  ijjue^  but  On  apleicoiw 
no  iffue  at  all  joined  ;   and  therefore  it  is  not  aided  by  the  ftatute  cl«<*«ns  » the 
oi  jeofails,  for  here  is  matter  affirmed  by  the  plaintiff  which  ought  ^^  ^'^^ 
to  be.  anfwered  by  the  defendant  by  confej/ion  or  denial.    But  here  IhTSL'piw 
the  plamtiff  dotli  not  expe£t  the  defendant's  anfwer^  but  concludes  join  iAio»  and 
his  plea  with  hoc  fetit^  ikc.  \  whereas  he  ought  to  have  averred  his  *  vwdia  bt 
plea,  and  the  defendant  then  have  anfwered  thereto  ;  fo  as  there  ®'*'«^.  *• 
might  have  been  an  affirmative  and  a  negative^  without  which  no  ^|3u  t*?*  a 
iffue  can  be  joined;  fothat  here  the  trial  is  without  any  iffue^!,       '  '  '^ 
wjliich  is  not  good.— The  whole  Court  was  of  that  optnioi^  i  7"sid^*  V^' 
but  they  would  advife  (fl).  cio.  Eiil^iiy. 

Carth.  371.    «.  Roll.  Rep.  1 17.    Cowp.  4P7« 
(«)  The  judgment  was  aflSrmed*    fpA  poft.  199. 

P  p  i(  Staadrcd 
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CAtK  to.  Scandred  again/i  SiiordiCch* 

Aprcf«ripiio»   ''ITRESPASS  for  chafing  his  gelding.    The  defendant  jaftifies  k>t. 
aohayecomaoon  '*•    damage  fefant  as  in  his  freehold, 
for  a  eertain 

number  of  ^Mf  The  plaintiff*  replies,  tlmt  he  is  feifed  of  a  melitiage  and  fach 
b$aiti  is  pKj ;  land  in  Middletonfton  in  fee ;  and  that  he  and  all  thofe  whofe,  &c. 
aad  «dU juftify  have  had  commpn  for  twenty-five  magnls  avniis^  every  year  after 
^^^xim^Mng^  ^^J'^^y  '"  ^^  place  WH£KE»  and  therefore  put  in  his  gMing  to 
without  aver.  *  ufe  that  comoion.  And  upon  tlus  plea  iuue  was  joined  ;  and 
tin$  that  the     found  for  the  plaintiff. 

S^thcmT*****'*     It  was  moved  in  arreft  of  judgment,  that  this  pica  to  claim  com- 
c    lit     6     ftion  for  twenty-five  magwis  averiis  cannot  be  good,  for  it  is  not 
'*  ■    certain  for  what  beafls  he  claims :  alfo,  it  is  not  averred  that  this 
gelding  is  one  of  them. 

Sed  Hon  allocatur ;  for  magna  avcria  may  well  be  intended  borfes, 
oxen,  kine,  or  other  fuch  beads  of  thofe  kinds  which  are  com- 
monable, and  fuch  which  by  the  common  phrafe  of  thofe  are 
well  known  among  them  ;  and  iiTue  being  joined  and  found,  it  is 
good  enough. — As  to  the  averment  that  the  geldine  is  oneofthcm^ 
It  nccdeth  not,  when  it  is  not  fhcwn  tliat  he  u^  his  common 
with  more  than  twenty-five  great  beafts  yand  he  faitli,  he  put  them 
into  ufehis  common.  Wherefore  it  was  adjudged  for  the  plaintiff. 

BiU  filid,  and  And  hi^re,  although  there  were  not  any  billfiled,  nor  any  plea- 
pl«a-roUeiiiertdroll  entered  until  after  the  verdift,  yet  they  Were  allowed  to  be 
Alter  verdia,  entered  after  exception  taken  ;  for  the  rccord'of  nifi  prius  was  fuffi- 
Md  exctfptron   ^j^^^  ^^  ^^y  ^^  ^ff^^ .  ^^^  ^  j^  ^j^^  ufual  courfe  to  enter  Ac  other 

Antt*S9.       ^o^d  afterwards. 
Cro.Car.  aSa.*  Cowp.  454.    Dougl  6a. 

CAitii,  Stone  (^alnft  March. 

In  a  writ  of  "PRROR  of  a  judgment  in  a  writ  of  right  in  the  comraoa  pipas 
"^tS«t  f^c*b"  ^^^  \sLi\ds  in  Staplehurji^  wherein  March  was  demandant,  and 
^9chiinam\9^  fucAhy prochcin amie.— Thtw wcTG  there  at  ilFue  upon  '* nonicntcrc ;'* 
tetQft  trial  at-  and  it  was  found  for  the  demandant,  and  judgment  for  him.  A 
tain  bis  fuU  vrrit  of  error  was  brought  and  affigned,  Becaufe  lifter  the  writ  of 
•ge,hcoughttOgjj.Qj.  brought,  and  before  the  iflue  tried,  the  demandant  came  to 
/iS^"  The'faftf"'^  ^*  ^^^  ^^S^^  ^^  *^^^^  appeared  by  attorney,  or  in  proper 
nmy  be  tried  byperfon. 
•  jury  i    but 

the  tenant  can-  The  defendant  in  the  writ  of  error  faith,  that  tempore  triatimis 
not  afligo  it  for  j^c  was  within  age  {viz.  of  the  age  of  twenty  years  fix  months,  and 
error  after  ver-  ^^  more) :  and  thereupon  they  were  at  iffue  ;  and  foupd  for  the 
Poft.  640.        plaintiff  in  the  writ  of  error. 

I.  Lev.  142.  After  vcrdift  it  was  moved,  Whether  it  might  be  affigned  for 

c  ^L*  ^"a  error,  for  that  the  demandant  at  the  time  of  the  adion  brought 
i!*kuilL^a^  was  within  age,  and  well  admitted  to  fuc  by  prochein  amie  ^  and  the 
Cro.  Elii,  569.  2.  Ld.  Raym.  1433.    Strange,  S61. 

defendant 
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defendant  did  not  take  exceptions  to  the  trial,  and  fo  admitted  him      Stom* 
not  to  be  of  full  age.    The  qaeftion  was,  If  he  now  might  affign     j^ '"^ 
it  for  error  ?  And  if  trial  may  be  by  a  jury,  vide  20.  Edw.  4.  pL  2.         **^''' 
22.  Hen.'b.tL  31.    48.  Edw,  3.  pi.  10.     12.  JJf.pL  37.    33.  y^6. 
pL  9*    Micb.  ^8*  ii  39.  Eliz.  RolL  i  ^4.  Seliorogb  v.  Rauntf  where 
the  defendant  m  debt  confelTcd  tlie  action  by  attorney,  and  afligns 
for  error,  that  he  wa^  within  age  at  the  time  of  the  confeiTion ;  and 
they  were  thereupon  at  iflue,  and  tried  per  pais.^^THE  Court 
would  advife  (a). 

(a)  Intherepoit  of  thiicafei  i.But(t94«  By  it,  Jac.  i.  c.  13.  on  a  verdlA  fnvea 

the  Judces  ire  taid  to  have  been  unani*  io  any  court  of  record,  the  jtrdj^itient  thereon 

vioafTy  of  opinion,  that  as  the  tenant  had  ihaU  not  be  ilayed  or  revei-fed  by  reafon 

Mgteded  to  plead  the  fall  tf^e  of  the  de-  that  the  plaintiff  in  an  tjt3ioiteJirwue,  or  In 

inandant  before  judgment,  he  had  farceaibd  any  perfonal  adton  or  fuit  (being  an  infant 

bit  time,  and  could  not  aflign  it  for  error  j  under  the  a^  of  twenty-one  years )^  did 

fod  Ch«  judgment  was  affirmed,  appear  by  fiftorm^  therein,  ^d  tb(  verdlft 

pa^forhim^ 


P  P  3  Mlchaclmat 


S8a 


Oaib  f. 


Michaelmas  Term, 

1 8.  Jac.  !•   In  the  King's  Bench^ 
Sir  E4w4rd  Montague,  Knt.  Chief  J^/lice^ 
Sir  John  Dcderidge,  Knt.         "] 
Sir  Robert  Houghton,  Knt.        I  Jujiices. 
Sir  Thomas  Ghambcrlain,  Knt.  J 
^iir  Henry  Yclvertpn,  Knt.  Attorney  General. 
Sir  Thomas  Coyentry,  Knt.  Sqlicitor  Qenernt. 

Memorandum.    ' 


THE  firA  day  of  this  Term  Sir  TifOMAS  Chamrcri^aii;, 
Knight,  late  Jullicc  ot  Chcftery  was  made  one  of  the  Juf- 
ticcs  of  the  kinsr's  bench,    in  the  place  of  Sir    Iohn 


$ir  Tbomat 

CluimbcrUia  ^     , 

pomoMd.  ^      ^jccs  of  the  king's  bench,    in  the  place  of  Sir  John 

(a)  rUtuoh  ClioKE  (tf},  late  Ji^ice  there^  which  was  vacant  until  tl^is  Tenn. 

Q^^  j^  Sir  William  Armyn  againft  Applctoft. 

A  prefcription 
bychcferdofa 
IMDor  CO  hold 
a  f«irrf*^«raa  be- 
fore Kitfifward 
is  bad ;  it  ought 
to  be  btfort  tbe 


I.  Loon.  316. 
S.  Brownl.'ir. 
Cro.  Elix.  79». 
1.  Mod.  173. 
Co.  Lit.  58. 
4,  Inft«468. 
f.  Ld.'Ra7.  9s. 
9.  Hawk.  P.  C. 
j4.9#. 
CQ^:  47; 


pvEBT  upon  an  amercement  in  9  coyrt-baron  ;  fupj>oi;ng  that 
'^  he  was  lord  of  the  manor  of  Pickworth^  and  that  he  and  all 
hisanceftors,  and  all  whofe  eftate  he  hath  in  the  faid  m^nor,  have 
had  a  court-baron  there  before  his  ftcward,  to  be  held  from  three 
weeks  to  three  weeks,  where  it  h^th  bcpn  ufpfi  to  enquire  and 
prefent  all  trefpallcs  in  the  comnion  fields  of  the  f«iid  manor,  an4 
to  puniih  them  by  aipcrcement ;  and  that  at  fuch  a  court  holden 
Detore  one  Robert  Qak  his  fteward  it  was  prefented,  tb^t  the  de- 
fendant committed  a  trefpafs  in  the  common  fields  with  hi$  bogs, 
for  which  he  was  amerced,  and  the  amercement  peered  hy  thcho- 
magp  {a)  at  ten  ihillings ;  ftjic  de  alits  ameraamenUs ;  upop  non-pay- 
inent  whereof  he  brought  this  aSion.  The  defendant  pleaded 
non  debit ;  and  found  againft  him  :  and  it  waa  alledgedin  arreft  of 
judgment, 

First,  That  this  prcfcription  to  have  a  cpurt-b^ron  before  his 
fteward  is  not  good ;  »or  it  ought  to  be  coram  feeiatotlbus.'-^THZ 
WHOLE  Court  was  of  that  opinion.  But  peradventurc  he  might 
have  prefcribed  to  have  a  court  to  be  holdpn  before  hi$  ftcward, 
|)ut  not  a  court-baron. 

Secondly,  Bccaufe  it  is  not  allcdgcd  that  any  trefpafs  wa^ 
committed,  but  quod  prffentatumfuit  tHat  a  trefpafs  w^  committed. 
— And  for  this  caufe  Houghton  held  it  tqbe  ill  j  and  faid,  that  fo 
it  had  l^en  adjudged  before  in  this  court  during  his  time. 

Thirdly,  Becaufe  he  doth  not  fl^ew  when  the  trefpafs  was 
committed. — But  the  Court  did  thereto  give  no  great  regard. 
But  for  the  firft  iault,  Montague  abfentei  it  was  adjudged  for  the 
defcndajit. 


In  a  deelarat'on 
for  an  amerce - 
mencinacourt- 
fnron,  it  muil 
\t€  aUedged  (hat 
t^e  offence  was 
fummtud  as 
yttSXiSfrtJen^ttd. 

Lnt.  1 171. 
$jlk.  6t6. 
f .  Hawk,  P.C.  95.    Sira.  51*.     5.  Com.  Dig.  56 


(a)  It  mud  be  proved  that  the  amercia- 
a»nt  of  a  frecli&lder  was  a^ccred  by  free- 


holders of  the  manor,  or  an  a  Aioo  of  ^^ 

cannot  be  miiotaioe^.    s.  ^^iif.  lo. 

fain 


N 
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Pain  aga'njl  Baftwick.  Casi  j. 

A  SSUMPSIT.      Whereas  the   defendant  fold  to  Henry  fTooJ^^^^^f^^ 
•^^  forty-three  loads  of  timber,  to  be  carried  from  Battle-bridze  *-*'"t  J??'* 
in  D.  in  the  county  o\  tjfex^  to  Limeheuft  in  £^ndon\  and  m  con*  ^^^  ^t  afutttr« 
liJeration  that  the  plainrifF  would  go  with  him  to  the  faid  i/<?«ry  time,  the  per- 
IVood^  and  help  him  further  in  the  felling  of  iixtcen  loads  of  fo™«"ce«>f«< 
timber,  andpocurc  rafters  to  be  laid  upon  hay,  and  get  others  to  ?J?f^  ^^^^ 
affift  him  in  laying  the  faid  hay  and  timber,   and  would  carry  the  *^*   ^  *     ^' 
faid  timber  to  the  faid  place  at  Limel?cidf€  (ov  eighteen  pence  the  *-^J^|^*'-7'9* 
load,  the  defendant  afluaicd,  &c.     The  plaintiff  allcdgctli  in  fact,  j*  jj^]  ^' 
that  he  went  with  hirafucha  day  and  year  to  Chelmsford  10  tliefaid  i*,wilf.'ii6,' 
Henry  IVood^  and  helped  the  defendant  to  fell  the  faid  fixteen  loads 
of  timber;  etquodJemperparatuf/uitapudCHEhfAsFORD  pr^diff. 
to  perform  alia  pnpm/j/a  on  his  part  to  be  performed,  and  to  carry 
the  faid  forty  three  loads  of  timber  to  Linubcufe  \  and  tl)at  th^4c« 
fcndant,  licit  fapius  rtqN'ifuus^  i^c, 

Up«n  non  aflumpjit  pleaded,  and  found  for  the  plaintiff,  it  was 
moved  in  arrell  of  judgment,  That  the  confiderations  being  fu- 
torcly  to  be  performed,  ought  to  be  prccifcly  alledg^d  to  be  per-  ^ 
formed,  otherwife  the  a£tion  lies  not :  and  ^lie  allegation,  qui^ 
paratus  fult  to  perform  it,  is  not  fuflicienty  cfpecially,  asDoDEr 
jtiDGE  faid,  paratus  a;////CHELMsi  ORD,  the  a£ls  being  to  be  done 
lit  Bqttlf ^bridge. — Wherefore  it  was  adjqdged  fpr  U^P  defer^d^nt, 

Cook  againft  Stubba.  Casi^. 

IN  ffeeond  deliverance,  the  defendant  avows  as  bailifFto  the  £<ir/ Therein^  bet 
9f  Northumberland  \  for  that  he  is  lord  of  the  manor  olTopcM\  f»P«riorieetbe- 
and  that  he  and  all  thofc  whofe,  &c,  have  had  a  Icet  of  all  the  re-  nTrfJfi*;,'^*^ 
fiants  in  Topeliffy  Duffordy  Rallerby  eum  Norton^  and  divers  other  vills :  die*i«eve  and 
and  becaufe  the  defendant  was  an  inhabitant  and  refiant  in  one  of  four  refianu 
thofe  vills  within  his  lect,  and  did  not  appear  at  fucl^|  court,  he  was  ^"S***  toaitawl, 

amerced  ;  and  for  that  amercement  he  made  cognizance,  &c.  **"*  **^'!" 

*^  not  compel  tiw 

The  plaintiff  replies,  that  the  Earl  •fDevon/hhre  was  feiled  of  thp  SSiiuuit  ^  for 
manor  of  BalUrbycum  Norton^  and  had  a  leet  there  by  prefcription;  •  mAncuinot 
and  travcrfcth  the  prefcription  in  the  avowry,  be  of  two  keti. 

Ante,  151, 
Upon  evidence  to  the  jury  it  appeared*  that  the  E^rl  of  Nortbum^  i.RolI.Ab.  $41, 
ierland  h^d  a  grand  le^t  in  Tc^r/z/f  extending  into  divers  vills,  vm.  Cro.  Cir.  75. 
Topcllffy  AjUrby^  and  into  divers  other  villager  on  the  eaft  fide  of  "*^*«y»*»* 
the  river  Swale^  and  in  the  wapentake  of  Br'idjey^  and  into  divers  Doori**  '^''^' 
other  vills,  v/z.  Duffer  d^  Bailer  by  cum  Norton^  and  into  other  vills  1  .**Hawk?  P.  C, 
on  the  north  fide  of  the  faid  rivers  and  in  the  wapentake  of  H.  108. 114.' 
And  all  the  vills  on  the  weft  ildc  have  particular  leets ;  and  yet  i-  wiin  15a, 
they  fend  a  conftablc  from  every  vill,  and  four  men  to  the  lect^^'^P'  *3' 
of  Topcliff^  who  prefent  in  Topd'iff  all  matters  prefentable  in  leets  :    ^^^'  ^^^* 
but  none  other  of  the  inhabitants  of  the  faid  towns  ever  appeared 
^l  A^  faid  ket  at  Topcllff.    And  if  upon  this  evidence  it  appeared 

P  P  4  tlia$  , 
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Cook        that  the  Lord  of  Nirthumhrland  hzd  a  Icet  in  Topclif  of  all  the  iht 
4r«'y       habitants  of  Ballerhy  cum  Norton,  then  the  <^uc{lipu  \V«^,  'VVfccthcf 
STUBB8.     ^jg  general  prefcription  will  ferve  him  ? 

And  ALL  THE  Court  dclivere4  for  law  to  the  jury,  that  the 
grand  leet  hath  the  fuperiority  of  all  other  tfie  lects  within  it. 
And  the  reeves  and  four  men  ought  to  appear  thereto,  s^nd  enquire 
of  all  rnatters  enqtiirablc  within  the  inferior  leet^,  and  of  the  dc- 
fcfts  of  the  lords  of  the  leets,  and  concealment  of  offences  in  the 
faid  leets  ;  but  he  (hall  not  compel  any  of  the  inhabitants  and  re- 
fiants  to  come  thereto,  but  only  the  reeve  and  fourmen;  and  if  they 
come  not,  the  vill  fhall  be  amerced  •  and  in  avowry  he  ought  to  make 
^  fpecial  prefcription,  and  not  a  general  prefcription,  as  is  here  ,•  a$ 
appears  8.  Hen.  6,  pi.  13.  1 3,  Edzv,  3.  **  Zf^/,*'  7.  11.  Edw.  3. 
title  "  JJ7/^^"  40.  And  they  fod,  the  rule  is,  that  every  man  ought 
to  be  within  a  leet ;  and  none  can  be  of  two  Icets.     And  this  grand 

>oft.  613.        leet  IS.  called  a  tourn,  and  is  in  nature  of  the  fheriff's  toum,  which 

1,  jonc*.  iS|.   j^^^  jurifdiftiou  of  all  inferior  leets  within  it. 

p,  k-o.  77* 

3.  Hawk.  P. C.  III. 

Caii  5.  Winch  and  Grave  agalnji  Sanders, 

Hilary  Term^   ly.Jact.     Roll ^f)Z. 

An  arbitrator  T^EBT  upon  an  obligation  of  one  hundred  pounds,  daited  8tli 
cannot  in  his  -*-^  February^  in.Jac.  I.  conditioned,  tliat  the  plaintiffs  and  one 
award  refcrve^to  q^^^^  fhould  ftahd  to  the  arbitrament  of  one  pohfon  of  all  anions 
^MvL'^tocix!  ^^^  demands,  &c.  and  that  hp  (hould  make  his  arbitr?iraent  before 
awai^  mud  be  the  eighth  of  March. 
/m/ at  the  time 

it  is  made.  Thc  defendaiit  pleaded,  quid  nullum  fecit  (triltrlufft  before  the  day. 

Ante,  3x5. 

S.  Ca.RoU.  The  plaintiffs  (hew  an  arbitrament,  whereby  hp  awarded,  that 
Rep.*  a'14.  '  all  fuits  betwixt  them  fliould  ccafe ;  that  Crane  mould  pay  to  fFinch 
$.C,  Palm.  146.  forty  pounds,  p/z.  at  Mickaclmas  ten  pqunds,  at  Chrijtmas  twenty 
Hob.  ai8.  pounds,  at  the  Annunciation  ten  pounds  ,  and  if  before  thc  laft 
i  SatiiS  aoi.  P^Y"^^'^^  videretur  to  die  faid  arbitrator,  th^t  the  faid  trane  was  en- 
•  gaged  for  the  fajd  Winch  and  Grave  in  any  debt  not  fatisfied,  that 

they  (h^uld  rppay  tp  him  fp  much  as  the  faid  debt  not  fatisficd 
amounted  to  ;  and  that  they  fhould  releafe  the  one  to  the  other 
all  aftions  and  demands  before  the  13th  oi March  following;  and 
if  any  doubt  Ihould  arife  concerning  this  award,  that  the  parties 
jhould  fland  to  his  expcfition ;  and  affign  the  breach  for  non- 
payment of  tlie  firfl  ten  pounds. 

It  was  thereupon  deinurrpd ;  and,  aftpr  argument  at  the  bar,  AtL 
THE  Justices  refolvcd,  that  it  is  a  void  arbitrament;  for  it  ap- 
points firft  the  paymcrit  of  forty  pounds,  and  afterwards  appoints, 
ft  videretur  to  him,  before  thc  laft  payment,  that  the  faid  Ciane  was 
engaged  for  Winch  for  any  debt  which  is  not  fatisficd,  thc  faid 
JVtnch  ihould  repay  back  to  him  fo  much  as  the  faid  debt  amounted 
to  J  which  fl^ews  da4t  he  did  not  qfiakc  ^fin^l  awar^^  but  rcfcrvcd 
"   * •         .  •  ^^r? 
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|»rt  to  \i\^  future  judgment,  which  an  arbitrator  ought  not  to  do  ;   W^nc*  aaf 

find  this  refervation  to  himfelf  m^kes  all  the  fum  uncertain  what  he       ^*^^f 
fhould  have :  but  if  it  had  been,  that  if  he  had  Ihcwn  any  bill  of    5  *f^,,^ 
debt  to  fucb  a  fum,  that  this  lum  certain  (hould  be  repaid,  perad-  * 

venture  that  had  been  good  enough  {a).    But  as  it  is  now  alledgei^  («)  Cro*  Car, 
it  is  merely  void  \  and  then  whei>  in  tliis  part  it  is  ivoid,  fo  as  this  3^3-, 
arbitrament  cannot  be  pcrfornjed,  it  is  totally  void;  and  altliough  ?*^f^'*'Jr 
he  appoints  a  releafe  of  all  anions  from  eyery  pat-cy,  and  fo  in  {how 
svas  a  final  end,  yet  when  it  cannot  t^ke  cfFea  according  to  his  in- 
tent, it  is  void  ii^all.     Wherefore  it  was  appointed  tp  nave  judg-- 
nient  entered  for  the  defendant,     f^ide  1 7 .  Edw.  4.  pi,  c.    39.  tletu  6. 
pL  12.    8.  C9.  98.     Bafpwts  Cafe^    30.  Hen.  6.  **  JrbUiameni*^  in 
iSuubqm^  ^nA  9,  Jac,  i.  Thinnc  v.  Rigbji  ante^  315, 

Squire  againfi  Johns.  ^*"  ^ 

Trinity  Ttrm,  |8,  Jeft,  j*     Rett  936. 

"fp  RROR  of  a  judeitieQt  ii)  the  cpnunon  frieas,  in  an  afticm  forwards  A  iytr  is  a  tra« 
-^^  brought  by  ^aJ^jagainft  Sauire  ;  wherpin  hedeclareft^  Whereas  ^^  within  the 
keis,  and  for  ten  years  laftpaft  was  a  dyer,  and  during  all  thcfald  ^^^^"^^^ 
time  ufcd  to  get  liis  living  by  buying  and  felling ;  that  the  defen-  chereforv  to  can 
dant  fpake  otthe  plaintiff  thefe  words  :  "  Thomas  J^hns^  of  Hert^  Wm  «  bank- 
*^ford  {innuendo  tlie  plaintiff),  is  a  bankrupt  knave,  ai>d  U  not"™P*"»*«^ 
*'  worth  three-half-pcnce.'»  donaWe. 

After  verdift,  upon  not  guilty,  and  judgment  for  tflie  plainti^,  Cro.  EUx.  168, 
rrror  was  aflijgned,  That  thefe  words  were  not  aftionaWe,  becaufc  ^^^/  c*^.  ^u 
they  arc  fpoken  adjeftively ;  and  a  dyer,  being  a  mechanical  tradt,  *^!?*  '5*« 
Ihall  not  have  anv  aftion  for  thefe  words  :  and  it  was  cited  to  have  \^  coin.  Diir 
been  adjudged,  that  a  weaver  fhall  not  have  an  aftion  for  fuch  503. 
words  (but  no  record  was  fhewn  thereof).  Ld.  Ray.  i4fo» 

1.  Sura.  76a* 

But  in  the  principal  cafe,  ALX  the  Court  refolved,  that  th(; 
aftion  is  maintainable ;  for  being  aliedged  that  he  obtained  bis 
living  by  buyiiig  and  feUing»  it  is  fufficjent  caufe  to  bring  the 
aftion :  and  they  held  a  dyer  to  be  fuch  a  trade,  tltat  for  fuch  words 
he  may  well  maintain  die  aftion.  Wherefore  judgipcnt  was  af- 
£rmpd. 

Sandback  a^alnjl  Tvirvey,  Case  7. 

Trimitj/Termt  ii.Jmct.   Roll  I IQ.   In  C.  B.-^HHaty  Term,  17.  Tiv,  I. 
•  Roll     .    InB.R. 

ERROR  of  a  judgment  in  the  common  pleas,  in  debt  upon  an  iAd^'ontoif<( 
obligation  of  twq  hundred  pounds,  conditioned  for  thp  pay-  ^  %o$\.xhc^ 
ment  of  one  hundred  and  five  pounds  at  a  day  and  place.  ^^^ofj^ 

The  defendant  pleaded,  that  he  paid  at  the  faid  day  and  place  the-A'«»^y»'"«w*! 
^orefaid  hundred  pounds,  quas  ad  eundemfolvijje  debuit,  'did^tT Thi 

plaintiff  replies  «•« /0/vf/  p^ttdia,  105I.  This  is  an  immaterial  iffue,  not  aided  by  the  Aatute  aS« 
|f«9.  8.  c.  30.  or  ff  &  5.  Ann,  c.  ^^.^-^Moofj  867.  Cro.  Car.  593.  Hob.  113.  Co.  Lit.  ii6« 
3.  L«o|i.  66, 

The 
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p.  Sivnd.  2lt.  The  pbintifF  replies,  quoJ  non  fohit  pr^diii.  one  hundred  and 
**  tond  ^^  pounds  at  the  faid  day  and  place  ;  et  toe  petit ^  iic. 

Cfo.  Blis.  3S9.  It  was  found  that  he  did  not  pay  the  hundred  and  five  poundsj 
l^Com.  Die.    ^^  judgment  «vas  given  for  .the  plaintitf. 

•^V  Error  was  affigncd.  That  th^rc  is  not  any  ifluc  joined  ;  for  the 

4.^.  Ab7«!  ^fcndant  pleads  payment  of  the  faid  hundred  pounds  only  ;  ani 
a.* Hawk.  P»  c!  ^^  plaintiflF  faith |  he  {lath  nQt  paid  the  aforefaid  hundred  and  five 
33^.  pounds,  quas^  &f,  fo  they  do  not  meet,  and  there  is  not  arfy  iflue 

pi»8l«$9*'747-  joined ;  and  fo  the  verdia  ill,  and  the  judgment  erroneous.  And 
although  it  wm  objected,  that  v^hen  tl^e  defendant  pleaded  that  he 
pai4  pnediftas  ipo/.  ifuas  folvijji  debuit  Jicundum  formam  it  ef- 
feffumconditionist  it  is  faid  to  be  mtended  theaforelaid  hundred  and 
iive  pounds,  and  tho  vcrdift  found  that  he  had  not  paid  the  afore- 
faid hundred  and  five  pounds,  that  that  Ihovld  help  the  iflue ;  and 
compared  it  to  the  cale  of  Hals  v.  Bonytbon  (a),  where  the  defen- 
dant pleaded  pay|nent  14th  June  fuch  #1  year,  tlpe  plaintiff  replies, 
that  he  did  not  pay  it  the  faid  14th  Augujl  the  fame  year;  and  ver- 
.did  found,  that  he  did  |i]pt  p^y  )t  die  I4t}i  dj^y  Qfjun^f  W4  ad- 
judged good. 

Sed  non  allocatur  :  for  tbipr^  the  defendant's  pje^  w^  accprdifig 
to  the  condition,  and  the  plaintiff's  "replication  ^od  nonfohlt  thf 
faid  fifthday^  although  be  piif-named  the  nnonthf  i^hich  was  idle, 
^d  **  the  forefaid  day"  had  been  JTufBcicn  t.  But  here  is  anotl)er  fuip 
in  the  plea  of  the  defendant  than  is  in  tlie  condition ;  and  anodier 
(umin  theTepUcation  than  is  in  the  bar;  and  fo  they  did  notOKet, 
and  thereby  the  iiTue  ill,  and  ihall  not  be  aided  by  the  ycrdift, 
Whcrffprc  the  judgment  was  revcrfed. 

(•)  Ante,  550, 

•  Ca«  If  Jenkins  agahtff  Smith* 

Words  which  A  CTION  UPON  THE  CASE  by  an  attorney  fbr  theffc  words  \ 
foveh  an  attor-  £\  m  Thou  art  a  falfe  knave,  a  cozening  knave,  and  haft  gotten 
oqr  in  hit  pro.  „  ^jj  ^y^^^  ^j^^^^  j^^^  ^  cozenage ;  and  thou  haft  cozened  all  thofc 
«B««  *«  ^'    cc  that  have  dealt  with  thee." 


s.RQli.Ab.620t  Aftpr  verdift  for  the  plaintiff,  exception  was  taken  that  thefc 
Hob.  9.  words  arc  not  aflionable* 

-Cro.  Car.  t^x. 

^'  '  B#  THE  Court  Meld  the  aftion  wclj  lay  ;  for  they  are  very 

ilanderous  of  an  attorney,  and  touch  him  in  his  profeftion, 

|f  word&lM  al.  But  it  was  then  moved  in  ftay  of  judgment,  that  there  was  a 
Mrdat  S.and  mif-tria] ;  for  the  words  are  alledged  to  be  fpoken  at  S.  Culham, 
^  TdedTf  ^  ^"  ^'^^  countv  of  Cornwall;  and  the  venire  facias  was  from  the  pa- 
^pmnfh^S.  ^'^  ^^  ^*  ^'^'"'i  which  is  larger  by  mtendment. — All  the 
|ti8  a  roif-Miai.  CoijRT  was  of  that  Opinion ;  wlierefore  a  venire  facia;  de  novo  was 
4°»i ^^3  34>- awarded. 


]o\r\ 
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John  Thomas  againji  Willoughby.  Gau  ^ 

ASSUMPSIT  by  John  Thomas,  executor  of  Nicholas  Joyce ,  againft  In  an  Man  hf 
the  defendailt,  for  that  he  promifed  to  the  faid  tcftator,  in  ■?^^*^ 
tconiidcration  that  he  the  faid  Nicholas  the  tcftator  would  deliver  Jj^l^^'^fj^ 
to  him  on  requdft  forty  pounds,  to  repay  it  on  fuch  a  day.  tdUtor  be  in- 

The  declaration  was,  "  juod  Idem  Nicholaus  dicif  infqdo^  ?"®^Sw1n tfie"JbI 
••  ipje  idem  Nicholaus  delivered  to  him  tlic  forty  jpounds,  and  cbndony  in- 
^^  that  the  defendant  had  not  paid  it  to  him  in  his  lite|  nor  to  tl^e  ftead  of  the 
5*  plaintift,  his  pxjxutor,  after  his  dcatli,  &c,''     *  cbrtftiMi  name 

^  *  of  the  plaintii^ 

Upon  non  ajfumffit  pleaded,  and  found  for  the  plaintiff,  it  was  >t  U  &nlf  ai4 
moved  in  arroft  of  judgment,  that  the  declaration  wa«  ill  and  in-  "H*"?^ 


fenlible,  *^  guid  idem  ^iCHOhAVs  dicit  in  fa^Oj**  becaufe  he  is  aAmer4* 
dead  perfon.    And  although  it  were  moved,  that  it  might  be 
amended ;  for  it  was  faid  to  be  the  default  of  the  clerk  only,  who  ^^  ^* 
put  in  "  fr4edilius  NiCHOj-AUs'^  where  it  ihopld  li^vc  been  "  Jor  cowpl '4/5.** 
«*  HANN£S  ;•'  Do«gl,ii6.'iis, 

Yet  IT  WAS  RESOLVED,  it  could  not  be  amended ;  for  it  is  the  '.^'T*'™*** 
.very  fubftancp  of  the  declaration,  and  no  precedent  matter  to  in-  ^  ** 
duce  thereto*  And  it  is  not  like  where  the  iiTue  is  betwixt  John 
and  fFiUiamj  and  the  ifliie  is  joined,  *^  quod  idpm  Jph*  hoctetit  quid 
»«  iufuiratj  i^c,  et  pr^di&us  ]oH htf^Jimiliier^^^  where  it  mould  be 
u  ttpradUius  VfihhiZhMV sj!miliier*^  (a) ;  for  it  is  there  merely 
the  default  of  tlie  clerk,  when  he  bad  a  precedent  record  of  the  bar 
and  replication  to  guide  him  how  the  defendant  ihould  join  ifliie ; 
but  it  IS  not  fo  here,  but  merely  the  default  of  the  plaintiff  in  hif 
declaration.  Wherefore  it  was  adjudged  for  the  detendapt,  pti4 
Muerens  nihil  capiat  per  billam. 

(4f)  Ante,  67, 


Sache  againft  Yeoman.  CA»to, 

ppRRQRpf  ^judgment  xnCqkheJler^  The  error  afligned.  For  judgment  for 
^  that  in  ajfumpjtt  the  verdift  found  damages  and  cofts,  and  the  damages  aod 
judgment  was,  *•  quidquerens  recuperet  damna^  and  cofts  found  by  ®*^  *  'T'" 

-i^   ^°      '  ^  *        1*.      .  ^  ^       .  ......  -     . -^   MM/*,  WitboVt 

•*  ex  af^ 
orfsd 

ferted  for  the  plaintiff  but  upon  his  requeft.-^And  the  whole  ^  pontiff,  ^ 
Court  was  of  that  opinion ;  wherefore  the  judgment  was  re-T^^"'* 
verlcd;— And  this  very  Term  fuch  like  judgment  m  Salijbury^  \Ti         **^* 
ths  cafe  of  Cowjlaw  v*  Eyre^  was  reverfed  for  this  C3|ufe  PP^S*-  "^. 


Powfew^ll 
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Casb  IX. 


DowfewcU  againfi  Sir  George  Reynels,  the  MarfhaU 


A  «toci«ratioii  A  CTION  brought  ^ioft  him  for  fufitring  one  tf^dUam  Gard^ 
■luft  be  certain  ^LX.  ^^^  ^^lo  was  in  execution  for  227I.  to  efcape  ;  and  fhews 
IndSl^i^''*®^*^^^^^*^'^  againft  the  faid  milUm  Gardnm-  aa?!.  in  tht 
in  an  M0Mii  fer  coii)monpleas  ;ancl  d[iatb)(vinueof  ar^^iaj^df/afij^r/ridEvm/iireded 
Ml  efcape,  if  it  to  the  Iheriff  of  Glocefter^  viz.  John  Fryer  and  JVilRam  Barley ^  they 
be  fliewn  that  took  him  in  execution,  who  in  exitu  ah  eorum  officio^  by  indentme 
i^*ttef"T''^  ^(?*//<?  moJo  cnnfea.  delivered  him  to  Bulhck  and  RobinJ^n,  the  new 
cilMy*  the  ^criffs ;  ^nd  that  they  were  amoii  ab  officio^  pratextu  cujus  he  wai 
ftrmer  Oiaiff,  in  execution  under  the  faid  new  fheriffs  ;  and  that  by  virtue  of  a 
and  waft  de}i.  writ  of  habeas  corpus  they  returned  corpus  cum  ceufi ;  wherefore  he 
veredoter  to    ^^  ddivcrcd  to  we  mailhal  in  esGecution,  who  fleered  him  to 

the  new  flienffi  ^Cg^^^f^ 
without  alledg.  «^*«=*P^- 

ITp^^inL'"*^**     Upon  this  declaration  it  was  demurred ;  and  exception  taken^ 
^iTc'^J^^/Vi  B^ta^f^  't  was  not  (hewn  that  the  ancient  fherifFs  delivered  him  ia 
$bt  caufei  If  ini  cxccution,  \vith  thc  caufcs  of  his  imprifonn^ent,  to  the  new  fhe- 
imprtfoment^  it  riffs  ;  forothcrwife  it  is  an  efcape  in  them,  and  not  in  themarfhal; 
i»  infuffidcnt.   for  it  may  be  that  he  was  ddiverdd  »rr  mdimiram  ddiid  medo  con- 
€ro.  Eiiz,  fx.  feffam  for  odier  catifes,  and  this  cawKf  ows  not  MeMioned,  and  then 
Poph.  85.         it  is  dsx  efcape  in  them  and  not  in  the  marfKal ;  as  j.C^  72.  ff^eft- 
*  RS^Ab  t'  6  *^'*  ^^'     ^^  ^  docJaration  ^tight  to  be  octtain  '»  wery  intent, 
HoU,  iso.'  ^  '  ^^  *^*  ^^  **  **^^  ^1  inteftdmcnt ;  as  Pfcw.aoa*  in  thc  cafe  of 
c.  Mod.  414,     StrodUng  V.  Morgan^  and  5.  Co.  lao.  Lffng*sCa/i,    And  aidiovgh 
iaik.  £72.       it  be  faid,  virtute  cujus  ht  was  in«icfoiition  under  the  newiheiinsy 
Cowp.  68a,      y^  igtM  doth  IKA  help  it ;  for  it  is  but  the  conchifion  of  the  fire- 
P^M*  '.59'      mife.    And  if  the  matter  before  do  not  Ihcw  that  he  was  in  exe- 
cution, that  fr^ttkfu  cujus  will  Hot  ferve  ;  as  it  was  adjudged  in 
Farrei*s  Cafe^  where  it  was  pleaded,  that  Sir  Thomas  P^fnrtt  wis 
feifed  in  fee,  and  infcoffed  J.  S,  and  J.  J5,  to  fuch  ufes,  virtuU 
fujus  they  were  feifed,  yet  becaufe  it  was  not  faid  feoffavit  indt^  it 
was  adjudged  ill,  and  the  virtu\e  cujus  did  not  help  it,— And  Mon* 
TAGUE  and  Doderidge  were  of  that  opinion  in  the  principal 
cafe;  but  Houghton  and  Chamber  la  in  doubted  thereof.  And 
it  was  then  prayed, that  tlie  declaration  might  be  amended  in  that 
point  (for  in  truth  he  was  delivered  in  execution),  but  being  after 
detriurrer  entered,  it  cQ^jd  not  be ;  wherefore  it  was  adjourned. 


^Asiii,  Mary  Wakhall  a^ainp  Aldrich, 

Mithadmas  Tmm^  ij.  ^ac.  x.    i^^  87,' 

pn  a  plea  eon-  Tj'RROR  of  a  judgment  in  the  conamon  pl^as.  Aldrich  in  th^ 
eluding  to  #A*  XL«  common  pkas  farou^t  debt  againft  the  iaid  MaryWahhall  as 
''"V"  ^^'^^  adminiftratrix  of  John  Walthall  during  the  minority  of  Lewis 
eonldid  to  fValthall  his  child.  The  defendant  pleaded  riens  the  day  of  thc 
^t  tcu't,  if  the  other  party  join  iflUe,  and  a  verdift  be  obtained,  the  error  is  aided  by  the  iUtutt  of 
^z.  i/««.  8.    c.  30.«rSee  ante,  X'o,    Co.  Lid  126.  a,    Cro,  Car.  i^i^.  317.     1.  Sid,  341, 

writ 


Michaelmas  l^crm,  i8.  Jac.  i.    la  B.  R.  ^*f 

writpurchafcd.  The  plaint  ifF  (hews,  that  another  time,  viz.  2.  June,  Wa  it  BAtt 
15.  Jac.  1.  he  brought  another  writ  of  debt  againft  her  as  ad-     j^^^f^^ 
miniftratrixy  whereupon  flie  was  waived ;  the  which  outlawry  for  •     "•«**'««. 
the  infofficiency  tliereof  was  reverfed  in  Michaelmas  Term  16.  Jac,  i .  »•  '^oK*  R'P* 
and  that  he  brought  another  writ  of  debt  tl)e  faid  Term,  viz.  5^^;*°^'  ^^^* 
6.  Ntfvember^  id. Jac.  1.  and  that  at  the  day  of  the  firft  writ  pur-  ^^H".^^  "^^' 
chafed  Kbe  had  ajfits  in  her  hand  ;  et  hoc  petit  quid  inquiratWy^  tifc.  ooagl.  60.  xiim 
€t  defendens  Jimilucr  \  and  verdid  found  for  the  plaintifF,  and  judg-  396.  747. 
ment  thereupon.  ^^^^'  4'^7^ 

The  error  afli^ned  was,  Becaufe  there  was  not  any  iflue  joined 
with  an  affirmaiive  and  negative  ;  for  when  the  defendant  pleaded 
riens  the  day  of  tlie  writ  purchafed^  and  tlie  plaintiff  laith  that  fhe 
had  affeH  the  day  of  the  hrft  writ  purchafed,  he  ought  to  have  coiv- 
clnded  his  plea,  et  hoe  faratus  eft  verificare  («),  and  not  ct  hw:  petit  \ 
for  the  defendant  might  have  fpecuil  matter  to  plead  to  ditcnargp 
the  ajfetsy  viz*  that  (he  had  not  notice  until  fudi  a  day,  and  that 
in  the  interim  (he  had  adminiftered,  &c.  as  2.  Hen.  4.  pi.  21.  & 
40.  Edw.  3.  pi.  21.  And  the  plaintiff  concluding  his  plea,  et  h$c 
petite  bfc.  et  defendens Jimiliter^  it  is  the  entry  of  the  plaintiff,  and 
cxcluiion  of  the  defendant  to  rejoin^  and  the  iflue  is  oftentimes 
fo  joined  without  the  defendant  s  privity ;  and  therefore  to  this 
pew  matter  the  defendant  ought  to  haveWi  time  to  rejoin. 

And  DoDERiDGE  and  Chambeelaik  were  of  that  opinion  ac 
the  firft  motion,  but  Montague  and  Hooghton  were  againit 
it :  for  where  the  plaintiff  concludes  his  plea  with  hoc  petit^  ^c. 
if  the  defendant  had  any  fpecial  matter  to  ihew  to  the  contrary, 
he  ought  to  have  (hewn  it  without  joining  in  the  iiTue,  or  might 
have  demurred  if  he  would  ;  but  when  he  accepts  of  tlie  iffue  and 
joins  therein,  it  feemeth  the  trial  is  well  enough  ;  whcrefbre  they 
would  advife. — Afterwards,  upon  another  motion,  and  upon 
a  note  (hewn  under  the  prothonotary 's  hand  of  the  common  pleas,. 
that  they  had  divers  precedents  of  fuch  replications  and  concluiionai 
with  toe  fetit^  i^c.  et  defendens  fimilitct^  and  judgment  thereupon^ 
viz.  4*  lien.6.  Roll  ,  where,  iu  debt  againit  two  adminiftrators, 
they  plead  riens  inter  maincs  the  day  of  the  writ  purchafed,  nee  un- 
quam  poftea.  The  plaintiff  replies,  quod  auter  foits  he  brou(*[ht  a 
yvrit  of  debt  againft  them  and  a  tliird  pcrfon,  and  that  the  writ 
abated  (and  (hews  wherefore),  and  that  he  frefhly  brouglit  this 
writ  by  Journeys  jiccompts^  and  that  at  the  time  of  the  firft  they 
had  a£ets  ;  et  hoc  petit ^  (£fc.  et  defendens  fimiliter ;  and  vcrdift  and 
judgment  for  the  plaintiff.  Anotlicr  precedent  (hewn,  Ckeriton  v, 
Sprayy  where,  iadebt  againft  the  heir,  he  pleads  riens  per  difcent 
the  day  of  the  writ,  &c.  The  plaintiff  replies  as  here,  quod  auter 
foits  he  brought  a  writ  of  debt  againft  him,  and  Ihews  the  day,  and 
that  the  defendant  was  therein  outlawed ;  and  how  afterwards  the 
outlawry  was  reverfed  for  infufficiency,  and  that  he  recenter 
brought  this  writ ;  and  that  at  the  day  of  the  firft  writ  be  had  af 
fets^  &c.  et  hoc  pettt^  isfc.  et  defendens  Jtmtliter  \  and  verdift  and 
judgment  for  the  plaintiff.     And  the  Book  of  Entries ^  382.  where 

(4)  By  <«  k  5,  Ann.  c.  t6.  no  ex-  mtiAhy  tt  Uc  parous  tfi  viriftartf  f^joHsia 
cepilon  (hafl  be  Uken  far  wont  oi  aver-     (hewn  for  caufe  of  demurrer. 

is 
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WAirfcAiL  is  {uch  a  replication.— Wherefore  thejall  rcfolved,  that  forafmbdl 
agamfi      33  jj  jg  ^jjc  defendant's  fiiult  to  join  iffuc,  and  trial  is  thercupoft 
Aldricii.    j^j^  jj  jj  g^^  enough. 

If  a  perfon  SECONDLY,  It  was  movCd,  thdt  fliis  was  liot  st  ulrrit  tfy  Journeys 

brins  »  writ     jtccompts  ;  for  a  Writ  of  Journeys  yiccompts  is  always  where  the  writ 

"^^^  "!  •^"   is  abated  by  the  death,  ot  dnfe  of  thcf  |^l;linrifft  or  de<fendant?,  err  by 

wiIoU"''!^jv-  '^^^^^  of  nuifprifidn  in  thd  flrft  writ,  or  by  fome  defaiilt  dr  tmC 

W,"  aod  the  '  jwrifion  of  the  clerk,  or  other  like  catife,  which  ought  to  be  mani- 

oodawry  there,  fcfted  in  the  fecond  Writ.    But  here  is  not  any  caufe;  for  it  is  on!^ 

Ml  reverfed,  he  for  that  the  outlawry  Was  difcharged;  and  it*doth  not  apj)fcar  for 

S^JJriTby'^*  what  caufe,  fo  that  it  was  done  without  any  default  iri  the  plaintiff. 

JmnujiJ^.     ^^  6-  ^*  JO-  spencer* s  Cfl/J.— But  all  the  Court  held,  that 

mufii.  this  writ  was  well  brought  by  Journeys  Acconitts  t  for  when    be 

6.  Co.  10.       purfues  until  the  defendant  is  waived^  the  firft  original  is  dpter- 

Id.  Ray.  432.  mined ;  and  when  the  outlawry  is  afterwards  difchatgedi  there  is 

^••p-  37«»      not  any  default  in  him ;  wherefore  it  is  reafon  he  fhould  have 

another  writ  by  Jmtrneys  jtccompts ^  which  is  qkqfi  a  continuing  of 

the  former  writ,  wherein  the  deferidant  fhall  not  tak^  any  advan-^ 

tage  but  fuch  as  he  had  at  the  time  of  the  iirft  writ.     Fide  i%i 

Hen.  4.  "  Execution^*  118.     9.  Edw.  ^  pL  $>     21.  Hen*  6.  pL  5. 

32.  Hen.  6.  pL  28.     11.  Hen.  6.  pL  34. 

id  an  aafoa  THIRDLY,  It  was  objefted,  that  this  declaration  was  not  good, 

^f*!jf^  *j  becaufe  it  was  brought  againft  her  as  adminiftratrix  durante  minors 
^T!^  ^to/^  of  L.  fVaithall,  and  it  is  not  averped  that  the  faid  L.  PFaltbaU 
mtatit  it  need  was  yet  within  the  age  of  feventeen  years.— 5^^  non  allocatur ;  for 
not  be  alledged  true  it  is,  if  one  bring  an  adion,  and  entitle  himfelf  as  admini- 
-*"l2*  '"^*°*  ftfator  durante  minori  ^etate  of  one  fuch,  he  ought  to  fliew  tliat  Iw 
teenyws'or'  '^  ^^^  Within  the  age  of  feventeen  years}  as  5.  Co.  29.  Pigo€s  Cafe  \ 
^.  for  that  he  is  to  take  cognizance  how  long  his  authority  ihall  cbn^ 

^  Roll.  Rep,  ^*"^^>  ^^"^  ^^  ought  to  Ihew  it,  to  enable  himfelf  to  the  adliona 
S09.  '  *  But  when  he  brings  the  adion  againft  one  as  adminiftrator  i/ir- 
Hob.  asi.  rante  minori  atate,  there  fuch  plea  need  not  be  ihewn ;  for  fo  long 
YVlT.  ixs.  21s  the  other  continues  his  meddling,  h&  Ihall  be  fued ;  and  th« 
^o.  EJix.  110.  plaintiff  need  not  to  take  cognizance  of  tlie  age  of  the  other  ;  as 
s.  ^d.  vj*  vbere  joint-tenancy  is  pleaded  on  the  part  of  the  plaintiff^  the  de- 
ft. Sid.*6o.  fendant  need  not  Ihew.  how ;  but  if  he  plead  it  on  his  own  partf 
Vaggh.  93.  he  ought  to  (hew  in  particular  how  :  and  here  if  her  authority 
id.  Ray.  40S.  j^^  determined,  it  Ihould  be  (hewn  on  the  defendant's  part.— 
Wherefore  the  judgment  was  affirmed. 

Caie  13,  Edward  Pells  againft  Willianl  Brown* 

Hilary  Term »  ij.  Jac.  i.   Roll  ^^* 

Adcvifeto"^.  j\  EPLEVIN  for  the  taking  of  three  cows  at  kwuJham.  The 
I  ^J'er  i^*"  defendant  juftifies  for  damage  fefant  as  in  his  freehold.  The 
•c  i^  ioh.  plaintiff  travcricth  the  freehold ;  and,  thereupon  being  at  iffue,  a 
*«  twenty  Ipecial  verdi£t  was  founds  in  which  the  cafe  appeared  to  be,  That 
«  oounds,  and  one  iViUiam  Brown^  father  to  the  defendant,  being  feifed  of  this 
"  if  A.  die 

•'  uitkmmt  iffut,  ]ivif|2  C.  then  C.  fllall  have  the  land,  paying  tlie  fald  fum  as  A»  fliottld  lia^  p«>d,**  coo- 
veyt  to  JL  an  eiUte  /«/«<;  artd  not  an  eflate  ih  tatU^^knttf  527.  Po/t  599*695.  S.  C.  i.  Roll. 
Ab  611.  S35.  ,».  Roll.  Ab.  So.  394.  S.  C.  2,  RoU.  Rep.  196.  216.  Hard.  i^S.  u  Keb.  29. 
C\>.  Ut<  If.    «ao.  C^97-     Ood^  a$2, 

land 
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land  in  fee,  having  iflue  the  defcuflant  his  fon  und  heir,  and  Thomas     //JJ^*{^ 
H^QWH  his  fccondlon,  and  Richard  Brown  a  third  fon,  by  his  will 
ii*  writing  devifed  this  land  to  **  Thomas  his  fon  and  his  heirs  for  J"|[^"*','''' 
*•  ever,  faying  to  his  btother  Richar J  tvfcnty  pounds  at  the  age  of  ,*  Mod.'iip. 
**  twent]r*one  yean  ;  and  if  7homas  died  witliout  iflue,  living  frj/-  Vaogfj69,i7c, 
**  Ham  his  brother,  that  then  IVtUlam  his  brother  fliould  have  tliofc  i.  Sid,  47. 
*•  lands  to  hini  and  his  heirs  and  affigns  for  ever,  paying  the  faid  *5***^*  *9*  *^ 
**  fum  as  Thomas  fhould  liavc  paid."     Thomas  enters,  and  fuflfers  ,^|        ^ 
a  common  recovery,  with  a  fingle  voucher,  to  the  ufe  of  himfelf  2.  Leon,  m^ 
and  Ikis  heirs ;  and  afterwards  devifes  it  to  the  wife  of  Edward  3.  Uon.  64, 
Pells  the  plaintiff  and  her  heirs  ;  and  dies  witliout  iflue,  living  the  ^^^-  '37- 
f2Lid /rtlliam  Brown,  who  entered  upon  Edward  Pells,  and  took  ^•p*!:,?^  • 
thediftrefs.  ^"v^";^- 

This  cafe  was  twice  argued  at  the  bar,  and  afterward  at  the  ^^J^^* 
bench  ;  and  the  matter  was  divided  into  three  points.  •    i.Coin.l>if,*a$» 

First,  Whether  Thomas  had  an  eflate  in  fee,  or  in  detail  |;f5J^^"*^ 

only?  Oo'ygl.7S«. 

Secondly,  Admitting  he  had  a  fee,  whether  this  limitation  of*'  Bac.  Ab.  all 
the  fee  to  fVilliam  be  good  to  limit  a  fee  upon  a  fee  ?  Covrp.a34.309* 

Thirdly,  \i  Thomas  hath  a  fee,  and  JVilliam  only  9  poflibility**®*^^'*^^" 
to  have  a  fee.  Whether  this  recovery  fhall  bar  fVlUlam,  or  that  it 
be  fuch  an  eftate  as  cannot  be  extirpated  by  recovery  or  otlier- 
nvife  ? 

As  to  THE  First,  all  the  Juftices  refohred,  that  it  is  not  an  ef-> 
tafe-tail  in  Thomas,  but  an  eftate  in  fee ;  for  it  is  devifed  to  him  and 
his  heirs  for  ever ;  and  aifo  ffyi^ig  to  Richard  twenty  pounds  ;  both 
which  claufes  ihew  that  he  intended  a  fee  to  him.  And  theclaufe, 
•♦  if  he  died  without  iffue/'  is  not  abfoiute  and  indefinite,  when- 
foever  he  died  without  iffuc,  but  it  is  with  a  contingency,  '*  if  he 
*'  died  without  iflue,  living  ffllUam  ;"  for  he  might  furvive  /f//- 
Ham,  or  have  iflue  alive  at  the  time  of  his  death,  living  fVitliam ; 
in  which  cafes  fVdliam  (hould  never  have  it,  but  is  only  to  have 
it  if  Jhomas  died  without  iflue,  living  ff^illiam.     Fide  19.  Hen,  6. 
fL  74.     12.  Edw.  3.  pU  8.    7.  Co.  41.  Berisjord^i  Cafe.     10.  Co,  5a 
Lampei* sCafe,   And  therefore  it  is  not  like  to  the  caSes  cited  on  the  sid.  47.  It  it 
other  part,  5.  Hen,  5.  pU  6,   37.  -4^  pL  15.  W  16.   and  Dyer,  330.  raid,  tfaircale 
Ciatley's  Cafe ;   for  it  is  an  expolition  of  his  intent  what  iffue  ^m  nc*4r  wcK 
Ihould  have  it,  vi%.  of  his  body;  and  whenfoever  he  died  without  J^JJ^^'j^^. 
iflue,  the  land  fliould  remain,  &c.  but  here  it  is  i,  conditional  li-#ii.A«B'iargtt- 
mitation.  to  another,  if  fuch  a  thing  happen;   and  therefore  thev  menc  Id  the 
all  relied  upon  the  Book,  Dyer^  124.  and  Dyer,  354.  which  are  all  Dukcof  iVW-- 
one  with  this  cafe.  /•/**«  cifc. 

Secondly,  They  all  agreed,  that  this  is  a  good  limitation  of  A.  dwUfe  •»/«« 
the  fee  to  fVilliam  by  way  of  that  contingency,  Tiot  by  way  of  im-  ^^^^'^^^^  "  ."^ 
mediate  remainder ;  for  they  all  agreed  it  cannot  be  by  remainder;  f„^  in  the  ttfc-* 
as  if  ohe  devifeth  land  to  one  and  his  heirs,  and  if  he  die  without  time  of  C.  thca 
heiri  that  it  flialt  remain  to  another,  it  is  void  and  repugnant  to  to<?.  aadhis 

beirs,  it  a  good 
gxtcutory  divifi,  to  take  effe^l  on  the  oontingeney  of  A.  dying  in  the  lifetime  of  C.  withoat  iffue* 
I,  Roll.  Ab.  ]$3  j.    Brld^.  3.     D/cr,  3^4.    C».  Lit.  18.    VMgh.  169. 

the 
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PfetLi  the  dilate ;  for  owe  fee  cannot  be  in  remainder  after  another ;  for 
^Mnji  the  law  doth  not  expeft  the  determination  of  a  fee  by  his  dying 
BiiowN.  \yithout  heirsj  and  tlierefore  cannot  appoint  a  remainder  to  begin 
•Cro.  EM*,  %-fi,  upon  determination  thereof,  as  19.  Hem  8.  p/.  8*  and  29.  Hen.  8. 
h^'  '5^'  -O/^r,  33.  but  by  way  of  contingency,  and  by  way  of  executory 
Com.Rto.io.  ^^vife  to  another,  to  determine  the  one  eftatc,  and  limit  it  to  ano- 
Caf.  Wri.'i37.  ther,  upoii  art  aft  to  be  performed,  or  in  failure  of  performance 
X.  Saik.  1*6.  thereot,  tcti  for  the  one  may  be  and  hath  always  been  allowed : 
«.  Pccrc  Wms.  ^g  dcYjfe  of  bis  land  to  his  executors  to  fell,  if  his  heir  fail  of  pay- 
**'  ^^  ^jj  ment  of  fuch  a  fum  at  fuch  a  day,  this  is  an  executory  devife.  So 
ji7.^'  *  '  ^^^  ^^^®  ^i^^^  i"  Barajioni  Cafcy  3.  Co.  20.  of  IVclUck  arid  Ham- 
a.ConfcOig.353.  mondj  where  a  devife  was  to  the  cldeft  fon  and  heirs,  payiiig  fuch 
3*Coin/Dig.ii6.  a  fum  to  the  younger  fons,  otherwife  that  the  land  mould  be  to 
f  !i*  ?^*  ^*°'  ^^^  *"^  ^^^  heirs,  is  a  good  executory  devife.  And  a  precedent 
"^^;!^;  Vira3  fticwn,  Trinity  Term,  38.  £//%.  ^//  867.  Fulmerfim  v.  Steward, 
5;Bac.'/M).  jya!  wliere  upon  fpcfcial  verdidl  it  was  adjudged^  tliat  whereas  Sir 
iAf««rfi.dian.  JRicharJ  Fulmerjlon  devifed  to  Sir  Edward  Cleere  and  Frances  his 
Cif.  3»S'  wife,  daughter  and  heir  of  the  faid  Sir  Richard  Fulmerjitm,  certain 
©•bS^**'  '*^*  lands  in  Elden  in  the  county  of  Norfolk^  to  them  and  the  heirs  of 
3;rFo^!tUp<'l46.  ^  Edward  Cieere^  upon  condition  they  fhould  afl'une  lands  in 
Fetnu  C-R.  fuch  places  to  his  executors  and. their  heirs  to  perforoi  his  will ; 
30A.  357.  and  if  he  failed,  then  he  devifed  the  ftid  lands  in  Elden  to  his  exc^ 
Powd  on  Dcv.  cutors  and  their  heirs  5  it  was  adjudged  to  be  a  ^good  limitation, 
*^**  and  no  condition)  for  if  it  Ihould  be  a  condition*  it  fhould  be 

<a)Cr».Enz.  deftroyed  by  the  defcent  to  tlie  heir  (a)  :  but  it  is  a  limitation^ 
ao5.  «3>  919.  and  as  an  executory  devife  to  his  executorsi  who  for  non-per- 
J'o^Co*'  1  forraancc  of  tic  faid  efts  entered  ^lul  fold  \  ^and  ^Judged  good. 
i^LeonAsV  ^herc,  &c.  for  it  is  a  good  .executory  deVife  upon  « this  limita- 
>!uon.'3S.  tion.  And  DoD£RiDG£  laid,  tbe.opiiUan  ag.Hen.8i  ^Z^'*  33* 
Owei>|  8. 55.  was,  tliat' fuch  a  limitation  in  fee  upon  an  eftate  in  fee  cannot  bef 
*•  ^^**  *°3-  4ind  it  bad  been  oftentimes  adjudged  contrary  thereto.       % 

»,  Adu  259-     1.  Ves.  4310.     3.  Burr.  i4i6» 

OnaxScvrreto  To  THE  Third  Point,  DoDBaiDGE  held,  that  this  recovery 
Gandhis  heirs,  Should  bar  fVilliam  ;  for  he  had  but  a  poffibility  to  have  a  feej  and 
f  nd  if  4ie  dJc  ^^  ^  contingent  eftate,  which  is  deftroyed  by  this  recovery  before 
intbcTifc of C. •* Came  wejfe\  for  otheiwife  it  would  oe  a  tnifchicvous  kind  of 
chin  «>.^^iAd  perpetuity  which  could  not  byany  mes^s  be  deftroyedi  And  al^ 
^ts  hein,  if^.  though  it  was  objeAcd,  tliat  a  recovery  fhall  not  bar  but  wheiv  a 
*'^'^?!!fiy*  Recovery  in  value  eottends  thereto,  a^  appears,  by  Ckpets  Cafe  {a)^ 
^^uT^^-  '^^^^^  *  rent- charge,  granted  by  him  in  remainder  was  bound,  yctbc 
Q«  vo3chiiig<:"  iitld,  that  this  recovery  deft rpying  the  immediate  eftate,  all  con* 
the«sc9iiukiy  tiogencies  and  dependencies  thereupon  dre  bound,  atid  a  recovery 
dwiffttoC.  if  3(^1  bind  every  one  who  cannot  falfify  it ;  and  here  he  who  hath 
"iw  *"**^^^  this  poffibility  cannot  falfify  it,  therefore  he  Ihall  be  bound  .thereby, 
t  racovery.  g^^  ^jj  ^^^  ^^^^  Juftices  were  herein  againft  him,  that  this  reco- 
».iioli.Ab,394.  Very  fhall  not  bind  ;  for  he  who  foffcred*  the  recovery  had  a  fee, 
'•  ^*  *!*'  fend  TViUiam  Brown  had  but  a  poffibility,  if  he  furvivcd  Thomas; 
PoUot.'sV*  ^^  Thomas  dying  without  ilTue  in  his  life,  no  recovery  in  va- 
^.Bi.Coin.173.  Ipe  (hall  extend  thereto,  unlefs  he  had  been  party  by  way  of 
.3.  Bac.Ab:  636.  vouchee  (attd  then  it  (hould  ;  for  by  entering  into  the  warranty 

'S.Bac.Ab.  371. 
'Wrjie,    %%^^    507.    'figpt}  134.    Crulfe,  254.     3.  Peere  Win«,  372. 

{m)  X.  Co.  6s.  a. 
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he  gave  all  his  poffibility ;  therefore  they  agreed  to  the  cafe  which  I»iLtt 
LAMPORT  at  the  bar  cited  to  be  adjudged,  34.  Elix.  where  a  «f««/' 
mortgagee  fuiFers  a  recovery,  it  ftiall  not  bind  the  mortgagor ;  but  B*owm. 
if  he  had  been  party  by  way  of  voucher,  it  had  been  othcrwife. 
And  here  is  not  any  euate  depending  upon  tlic  ellate  of  Thomas 
Srayj  but  a  collateral  and  mere  polfibility,  which  Ihall  not  be 
touched  by  a  recovery*  And  if  fuch  recovery  ihould  be  allowed^ 
then  if  a  man  fhould  devifc,  that  his  heir  Ihould  make  fuch  a 
payment  to  his  younger  fons,  or  to  his  executors,  otlierwife  tlie 
land  (hould  be  to  them;  if  the  heir  by  recovery  might  avoid  it,  it 
would  be  very  mifchievous,  and  might  fruftrate  all  devifes  ;  and 
there  is  no  fuch  mifchief  that  it  fhould  maintain  perpetuities,  for 
it  is  but  in  a  particular  cafe,  and  upon  a  mere  contingency,  which 
peradventure  never  may  happen,  and  may  be  avoided  by  join- 
ing him  in  the  recovery  who  hath  fuch  a  contingency :  and 
on  the  other  part,  it  would  be  far  more,  and  a  greater  mifchief, 
that  all  executory  devifes  Ihould  by  fuch  means  be  deftroyed. 

HoucHTOK,  yyflic€i  in  his  argument,  put  this  cafe  ;  if  a  man 
|;ive  or  devife  lands  to  one  and  his  heirs  as  long  as  J.  S.  hath 
iflue  of  his  body,  he  (hall  not  by  recovery  bind^him  who  made 
this  gift,  without  making  him  a  party  by  way  of  vouchee  ;  for  a 
recovery  againft  tenant  in  fee-iimple  never  (hall  bind  a  collateral 
intereft,  title,  or  poffibility,  as  a  condition,  or  covenant,  or  the 
like:  wherefore  they* all  (except  Do de ridge)  held  that  this  re- 
covery was  no  bar. 

Then  Doderii^ge  took  exception  to  the  verdift,  that  the  lands  O"  •"  '^"^ 
were  not  found  to  be  holden  mjoccage ;  for  otherwifc  it  might  be  "^^^^f^y^ 
intended'co  be  holden  in  knights  fervlce  (a  j;  and  fo  it  Ihall  be  intended;  theVrechold'oC 
and  then  the  devife  is  void  for  a  third  part :  and  fo  it  was  refolved  A,  a  veniia 
24.  El'iz.  Djery  that  it  ought  to  be  (hewn  that  the  land  was  holden  fiiM**ni  ^^  to 
in  foccage,  otherwife  the  devife  was  not  good  for  the  entire.  But  *^*J*  1?^  ?^ 
ALL  THE  Justices  held  it  not  to  be  material  (as  this  cafe  is);  for  good,*wiihout 
the  iffue  is,  whether  it  were  the  freehold  of  PVilliam  Brown^  who  is  finding  that  tht 
found  to  be  heir  to  the  devifor.    Then  although  it  were  admitted,  l«nd«  were  in 
that  the  land  was  held  by  knights  fervice,  yet  he  hath  tlie  entire  '"^c^K*- 
{vTx,    two  parts  by  the  devife,  and  a  third  part  by    defcent)  ;  DoujI.  666. 
wherefore  the  tenure  is  not  material,  as  this  cafe  is ;  and  it  was 
adjudged  for  the  defendant. 

(«)  See  12.  Car.  t.  c.  24.  by  which  (enure  by  kti^bisjir'ytce  W  changed  into  free  and 
common /octant, 

Davies  agu'mj  Warner.  Cai*  14. 

A  SSUAIPSIT.     Whereas  the  defendant's  tcftator  was  indebted  ^^^  ,,^^^^ 
to  him  in  thirty-three  pounds  ;    tliat  in  confideraiion  the  lideration  of  »» 
plaintiff  would  forbear  to  fiie  the  defendant  until  he  had  execu-  afmnp/fi%  for* 
tion  upon  fuch  a  judgment,  the  defendant  promifcd  lo  pay  the  hcarance,  it 
fiiid  thirty- three  pounds  upon  rcoueft,  after  he  had  obtained'exe-  ^^I^^MVikt 
cution  of  fuch  a  judgment:  and  alledgeth  m  fuBo^  that  he  had  ^^5,  jiecroed. 
obtauied  execution  of  the  faid  judgment;  ft  licit  rcquifitus.  ^c.  , 
fuch  a  day  had  npt  paid.  r^J!'^^'"'- 

Hob.  98.  SS.  Z16.     t.  Brownl.  14.     ;.  Bulft,  i$3.     )•  Bttlft.  207, 

•xo.  J4C.  0^5  Upon 
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OikTirt  Upon  fion  affympfit  pleaded^  and  found  for  the  plaintiflT,  it  was 

•rW'       alled^cd  in  arrcft  of  judgment,  that  it  doth  not  appear  bow  ^t 
^^^^^'    was  ludebccd,  nor  that  be  bad  ajas^  oibcrwife  d)crc  is  no  cactc 
to  bind  bim. 

Sed  nan  alUcatur  \  for  if  the  aQion  were  founded  upon  the  debt, 
then  be  ought  to  (hew  bow  he  was  indebted :  but  it  is  grounded 
upon  his  own  promife ;  and  it  fhall  be  intended  be  was  in- 
debted ;  otberwife  he  would  not  a;rumz :  wiiereforc  it  was  ad* 
judged  for  tlic  plaintiff. 

^^*  '5'  Abbot  dgai,:fi  Rook  wood. 

If  a  bond  be  T^EBT  upon  an  obligation  of  three  hundred  pounds.  The  de- 
paT^iiU^ycar  fcndant  demanded  oyer  of  tJie  condition,  which  was,  that  ]i 

m  i5cl'che     *hc  P^i^  ^^  ^^^  yii.en  or  his  heirs  annually  twelve  pounds  at  Mii- 
obngor  h»\iwfummer  2rd  Chrylmas,  or  paid   to  him  or  his  hciis  at  any  of  the 
dcaioo;  buciffaid  Feafts  one  hundred  and   fifty  pounds,  then  the  obligation 
he  ocficia  to     fliouid  be  void  ;  and  it  was  thereupon  deniurrc J. 
I^ay  the  12I.  on  *  ^ 

any  of  the  days  Bridgman,  for  the  dtjctutvity  allcJgcd,  that  the  obligor  and  his 
U  a'^forf^re"  ^^^"  ^^^  eleftion  at  any  time  to  pay  the  twelve  pounds,  or  \\it 
of  the  penalty.  ^"^  hundred  and  fifty  pounds  ;  and  that  there  is  not  any  breach 
Co,  Lit.  145.  **  ^°"S  ^^  ^^  liveth :  fo  the  aftion  was  brought  where  there  was 
Mw,  9ft.    *    not  any  breach. 

J.'  Bacl  aS^.  ^^}  ^^^  '^^^  Court  l>eld,  that  the  obligation  is  forfeited ;  for 
7ott  709.  '  true  it  is,  as  the  obligor  hath  election  to  pay  the  one  or  the  other, 
]>ougL  15.  fo  he  ought  to  continue  the  payment  ot  the  twelve  pounds  an- 
nually until  he  pay  the  hundred  and  fifty  pounds  ;  and  he  may 
determine  the  payment  of  the  twelve  pounds  by  the  payment  of 
the  hundred  and  fifty  pounds.  hr\A  forafmuch  as  he  hath  notal- 
ledged  payment  of  the  twelve  pounds,  or  one  hundred  and  fifty 
pounds,  me  bond  is  forfeited.  Wherefore  it  was  adjudged  for  the 
plaintifP. 

Caie  i6.  Rickman  ^gainjl  Coxe. 

Trimiy  Term,  18.  Jac.i,     Roll  903. 

In  trefpaf*,  if  T^RESPASS,  claufimi  fregh  at  St.  Hally  and  for  digging  his  fail. 
^  '^aami  *I!I  ^\\t  defendant  pleads,  that  the  place  wiierk  is  two  acres  of 

ilmiS^wVy  '^"^  ^^"^^  Blackacre,  vhich  is  his  freehold  ;  and  fo  juftifies.  Tbc 
rfply  that  the  plaintiiF  faith,  that  tlie  place  called  RIackacre  is  his  freehold, 
placeuhii  free-  ABsquE  HOC,  that  it  IS  the  freehold  of  the  defendant. 

mu>al^l^m$i,  Thc  plaintiff  demurred,  bccaufe  it  is  but  a  common  bar^  or,  as  it 
the  place.  i«  commonly  called,  ablaukbar,  and  itis  only  pleaded  to  iiiforce  tlic 
Ante,  141.  plaintiff  to  affign  his  trefpafs  in  a  place  certain*  the  declaration 
Dvrr,  161.M1  being  gencraU  and  for  this  caufe  the  bar  not  traverfable,  Pdf 
«"r-     .  l^.  hen.  S,  pL  24.     zi.Hcn.S.     Vycr  27. 

s.k. 451.  And  of  that  opinion  were  Do i>k ridge  and  Chamberlain- 

Lut.  i359.i4<9^  but  Houghton  i  contra^  that  this  is  traverfable  ;  and  the  plaintiff 
'*  Ucn.  16.  "^avallign  a  new  and  other  place,  or  majr  traverfe  this  barathtf 
1'.  I  ci.a  Ucp.   clcflion,  per  ^uaJ  acJjoutmtur.     Hde  21.  Edw,  4.  fL  i. 
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Hunt  agalttft  Clent.  Ciis  i^. 

t7RROR  of  a  judgment  in  fVorceJltr.    The  error  afligrtecl  l?vis,  Courtt  hoideii 
^^  That  day  was  given  to  the  parties  until  the  court  to  be  holdca  ^^  «/'•*<« 
25.  pecembir^  which  was  Chrijimas-daj^  and  It  was  then  adjourned  J^^^^Ycry*'** 
^ntil  the  firft  of  January^  which  was  New-year* s-day^  which  days  Monday,  may 
are  not  dies  jitridiei  \  and  therefore  the  adjournment  to  thofe  day$  be  holden  oa 
is  void  ;  and  is  not  aided  by  any  ftatute,  becaufe  the  judgment  was  }^^^  J**y«»  •*- 

But  becaufe  the  entry  Is,  that  it  was  "  fecundum  eonfuetudlnem  ^  ^.  ^^  ^'" 
•*  v/V/ir,"  and  although  thofe  days  are  not  Properly  dies  juridicit'^^^^'^^^  ^^ 

JTt  when  a  court  is  holden  bv  cuftom  upon  every  Monday^  which  ^^  ^  ^ 
alls  out  to  be  Cbriftmas  ana  New^year  s  day^  they  may  make  an  cowp.  »!• 
adjournment  every  of  the  faid  days  unto  a  day  more  convenient, 
and  it  is  not  erroneous;    whicn  is  proved  by  the  ftatute  of 
27.  Hen.  6.  c.  5*  concerning  fairs*  where,   if  it  fo  fell  out  that 
the  fair-day  by  cuftom  or  charter  fell  out  to  be  upon  a  Sunday 
(there  being  at  every  fair  a  court  of  Pie  powders  to  be  held)  it  Was 
holden  u^n  the  Sunday :  but  now  the  ftatute  prohibits  it,  and 
appoints  it  to  be  the  next  day  before  or  after,  which  fhews  tliat   " 
fo  was  the  law  before.    And  at  this  day  the  day  for  the  county- 
court  ftdls  many  times  upon  Chriftmas^day,  as  it  happened  this  year 
for  the  counties  of  Tork  and  frarwick ;  at  which  county -court» 
eledion  for  the  parliament  ought  to  have  been  made,  and  it  could     ' 
not  be  altered.  Wherefore  here  it  is  not  error,  to  hold  and  adjourn 
the  court  upon  tliofe  days ;  and  the  judgment  vras  affirmed. 

Dyer  et  Alii  againft  Fincham.  Cah  ts* 

Mii/ierTtrm,  iS.Jae.t.    RoUyji. 
FVEBT  for  eight  pounds  cofts,  adjudged  to  the  then  defendant.  To  debt  for 


^  on  the  judg. 
ment,  and  that 

The  plaintiff  demurred :  and  it  was  firft  moved,  that  a  capias  od^i^lJ^  for 
fatisfaciendum  lies  not  for  thefe  cofts,  and  fo  there  was  not  any  legal  tbem,  is  good, 
execution  ;  and  if  it  lies,  yet  he  doth  not  plead  that  he  is  yet  de-  Dyer,  %%. 
tained,  &c. ;   and  it  ftiall  then  be  intendea  that  he  efcaped  out  of  Moor,  615. 
execution,  and  fo  this  adion  well  lies.  *•  ^'"-  ^'5» 

549- 

But  ALL  THE  Court  refolved,  that  the  plea  was  good.  For  as  Crompt.  Pmc 
to  the  firft,  they  held  clearly,  that  a  capias  ad fatisfacieptdum  lies  for  45^ 
cofts  awarded  to  the  defendant  upon  a  non-fuit ;  and  it  is  the  ufual  Jq!;*""    ^ 
praftice,  as  the  clerks  affirmed.    Secondly,  When  he  was  taken 
m  execution,  it  (hall  not  be  intended  that  he  efcaped  ;  and  altho* 
he  efcaped,  he  might  be  retaken  in  execution,  and  is  put  to  his 
awUta  querela.    Wherefore  it  was  adjudged  for  the  defendant. 

(«)  See  s}.  Hin«  I.  c.  15.  4.  Jic.  i.  c.  3.    8..£liz.  c.s.     i3.Car.a.  c.  x.  4.  Geo.  s. 

Q^q  a  Broad 
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c^„  ,,.  Broad  agaittfi  Jollyfc. 

/£/«/77  tt'rm%  17.  7«v.  !•     IJ/;//  1165- 

A  protn:fiibr  a  A  SSUMPSIT.  Whorcas  the  defendant  was  a  mercer^  artd  kcpf 
u^,  Aoc  to  /^  2  fj^op  aj.  "Sewport  in  the  lllo  of  /7'^ri/,  and  had  his  Ihop  fur- 
iHnrticaUr  *"  niflicd  witli  divers  old  and  fuilied  wares,  and  tlie  plaintiff  liad  a 
pLoe»  inconfi.  Aiop  there  furniihed  with  new  .and  frefli  wares  ;  in  coniideratioa 
dcncion  chat  the  plaintiff  wouid  buy  of  him  all  his  laid  wares  in  the  faid  fhop, 
Che  phintiflf  and  would  pay  for  thcni  fuch  prices  as  he  paid  for  them  when  he 
wrdi^Aodl^  firft  bought  tlicin,  that  he  affumed  he  would  not  then  any  longer 
prime  coil,  will  kccp  a  mcrccr*$  (hopin  Kavport:  and  alledgcs  in  faft,  tiiat  he  bought 
fupport  m  of  him  all  his  faid  wares,  and  paid  to  him  three  hundred  pounds 
mfimfifin  bvc  for  them*  being  the  price  which  he  had  )>aid  for  flie  faid  warc< 
a  promifewbich  ^hefi  he  bought  them,  whcrcas  in  truth  they  were  not  then  worth 
r^Jiotofr^-  one  hundred  pounds  ;  and  that  t!ic  defendant  contrarj'  to  his  pro- 
log, ti  void,  mife  kept  his  faid  (hop,  and  furniihed  it  with  new  and  frcih 
S.  C.  roiiei.fl.  ^^f^f  ^^'  ^®  ^'»^  plaintiff's  damn^c  five  lumdred  pounds.  After 
Co.  Lit.  M3.  Wf»  ajfumpjit  pleaded^  and  vcrdid  for  tlie  plaintiff  to  bis  daniage 
1 1.  Co.  53.  b.  of  forty  pounids^ 

1.  Leon.  xio. 

Cro^Us.  S71.      i(  ^j|g  moved  in  arreft  of  judgment,  that  dii»  affumpftt  is  againfi 
Sharer  t!^'     '^^^  **^  rcftrain  any  to  ufe  tlieir  lawful  trade  :  and  for  tliat  purpofc 
i.Roll.\b.  16.  was  cited  2.  Hen.  5.  pL  5.  where  an  obligation  that  one  ihail  not 
«.  Bttlft.  136.   ufe  tlie  trade  of  a  dyer  was  held  to  be  void. 
S.  C.  1.  Roti. 

Rep.  toi.  HouGHTOK,  Juftur,  was  of  that  opinion,  for  tlie  reafon  abovc- 

Scil«*iu.       mentioned  :  but  all  the  other  JrsTichs  held,  that  it  was  a 
Fort.'297,*       g^o<*  ojfumpjit^  for  it  is  voluntary  ;  and  u;>()n  a  valuable  confidc- 
Scra.  739,  741.  ration  one  may  reftrain  himfelf  tliat  he  ihall  not  ufe  his  trade  in 
Ld.  Ray.  1456.  ftich  a  particular  place  ;  for  he  who  gives  that  confidcration  ex- 
B.  R.  H.  53.     p^^j  ^Yit  benefit  of  his  cuftomers  ;  and  it  is  ufual  here  in  Lowlyn 
3!  BM?*Afc^.^^*  ^°^  ^"^  ^^  '^^  ^'^  ^^P  ^"^  warts  to  his  fervant  when  he  is  out  of 
705.   '       '     his  apprenticefliip  ;  as  alfo  to  covenant  that  he  Ihall  not  ufe  that 
t.PeereWmi.  trade  in  fuch  a  fhop,  or  in  fuch  a  ftreet :  fo  for  a  valuable  con- 
181. 19X,         fideration,  and  voluntarily,  one  may  agree  that  he  will  not  ukhii 
Chao?Rep        trade;  for  volaiti  non fit  injur'ia.     And   it  is  not  like  to  the  cali 
j^,/       *       in  2.  Hen.  5.  before  cited;  for  there  it  is  alledged,  that  he  was 
compelled  to  enter  into  fuch  a  bond,  it  being  an  offence  for  wiiich 
Hull  fwore  he  would  have  committed  him  had  he  been  there; 
yet  there  the  iffue  is  taken,  that  he  did  not  ufe  the  trade  of  a  dyer 
in  the  faid  vill ;  which  proves,  that  the  defendant  durft  not  dc 
mur  thereupon;  but  the  bond  was  allowed  good.     But  here  it  is 
upon  a  good  confideration,  viz,  that  he  fhould  "pay  three  hundred 
pounds  for  wares  which'  were  not  worth  one  hundred  aiid  fi^ 
pounds,  for  which  he  made  the  faid  promifc,  and  is  ftrong  enough 
ag.iinft  himfelf. 

tu.s-a.  760.       Montague,  Chkf  Juftkc,  cited  the  cafe  in  13.  Z/^.^.  Ifafcoff- 

2.  Vein.  233.    ment  be  made  upon  condition  that  lie  Ihall  not  alien,  it  is  »  ^'O^" 
i»owt.  on  Con-  condition,  for  it  ii  againil  law  :  Vet  a  covciwint  that  he  fliall  not 

c-dU,  .6a.  ^  ^  ^iCfl, 
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atlen,  is  good  :  wherefore  it   was  adjudged  for  the  plaintiff. —       B«oai> 
And  in  Michaelmas  Term^  19.  Jac.  I.  this  judgment  was  affirmed      i^^""^^ 
In  a  writ  of  error  before  all  tlie  Jiiftices  and  ^Barons  of  the  ex-     Jo'-*-^'** 
chequer ;  for  tliey  held,  that  one  may  voluntarily  give  over  his 
trade,  and  is  not  compel] able  to  ufe  it,  cfpecially  in  one  certain 
place  :  and  therefore  he  may,  upon  good  confideration,  agree  that 
he  will  not  ufe  it  within  (uch  a  vill ;  and  upon  the  matter,  it  is 
but  the  felling  of  his  cuflom,  and  leaving  another  to  gain  it.    And 
Jtwas  faid,  that  a  prefcription  torcflrain  one  fromuiing  a  trade  in 
fuch  a  place  is  good.   Ea/lcr  Tc*m^  18.  'Jac.  1,  Bragg  v.  Tanner  af^ 
fumpfit  for  ten  Ihillings  he  promifed  to  pay  an  hundred  pounds,  if 
he  thenceforward  kept   any   draper's  ihop    in   KtwgaU -market  ; 
judged  good,  and  the  plaintilf  recovered. 

Johns  a^ahijl  Bowen.  Casi  2(% 

Tritt'tyTetmi   ig.yz/r.  l.     Roll  iSl^* 

■pRROR  of  a  jiTtlgment  in  an  aAion  on  the  cafe  in  affumpft  in  if  upona/ciV# 
*  tlie  common  picas.     After  the  record  certified,  the  plaintiff  in /•"«'•'<' ««<'»- 
the  writ  of  error  allcdgcs  **  diniiiuition'*  for  want  of  an  original,  "'''^'*/^*'^^' 
which  was  certified  and  entered:  and  tiicn  the  plaintiff  affigned  for  JJ^J^j  j^^^^^ 
error  variance  betwixt  the  declaration  and  the  original  (<:/)  (as  in  the  <kfendant 
truth  there  was,  for  the  original  was  vicious)  ;  which  being  af- come  io  and 
iigned,  and  zfcircjaclas  brought  ad audicndum  errercSy  the  defendant  •'I^Jf  for  di. 
in  a  writ  of  error,  furmifing  thereupon  to  the  Court  that  there  was  JJ,'^""**  ^\ 
another  original,  and  that  the  plaintiff  had  procured  an  111  original  the  origifui 
to   be    certified,    prayed  a  a-ftioran  to   certify. — The  Court  upon  whidiht 
doubted  whether  it  were  allowable.     But  at  length,  bccaufe  the  <*«cjared.  the 
plaintiff  might  procure  the  original,  which  is  vicious,  to  be  certi-  ^^»"^wiii  grant 
fied  without  the  defendant's  privity   in  the  writ  of  error,  and  a'J^Ti'iT* '* 
thereby  caufe  the  judgment  to  be  reverfed,  and   in  truth  thatisc^^J^^ 
not  the  original  whereupon   the  declaration  is  founded,  and  there  171.        '*' 
is  a  good  original,  which  being  certified  would  be  in  maintenance  Stiks,  352. 
of  the  judgment,  the  Court  granted  to  the  defendant  another  cer- 
tisrari;  for  one  pcrfon  fhall  have  but  one  certisrari  ;  but  feveral 
pcrfons  may  have  feveral  writs  to  certify  r  wherefore  a  new  cer^ 
t'nrari  was  awarded  to  certify;  which  being  returned,  it  was  good, 
and  well  warranted  the  declaration. 

The  plaintiff  in  error  would  then  have  affigned,  that  the  decia- Where  tberv  arc 
ration  and  proceedings  were  upon  the  firfl  writ.-^But  the  Court  ^^  original 
b^ild,  that  this  plea  Ihall  not  be  admitted,  being  contrary  to  the  J^'*"'*"****'^ 
record ;  for  when  there  is  a  good  writ  to  warrant  the  declaration,  "^^.f^j'J^^H 
it  (hall  never  be  admitted  to  fay  that  it  was  upon  another  writ,  but  i>e  admitted  chat 
ihall  be  intended  to  be  upon  the  good  writ ;  ai^d  that  the  vicious  (be  proceedtngi 
writ  was   unduly  purfued  by  another,  and  not  by  the  plaintiff. 'J*  <"**•*  *'- 
Wherefore  the  judgment  was  affirmed.  *!**"'  °"** 

■»      ^  Ante,  359. 

P-lm.42S.     Cro.  Car,  53.    Latch.  259- 

NoTE,  It  was  not  moved  in  this  cafe,  tliat  the  writs  being  both 

of  one  date  and  of  one  return,  it  did  not  appear  which  of  them 

was  firft  obtained;  for  that  feemed  to  be  material.     Note  also^ 

That  the  firft  writ  was  in  confideration  that  the  plaintiff  Ihould 

(«}  Sec  5.  Ceo.  i.  c.  13.     Ante,  476.     PoA.  664. 

dq  3  lend 
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joBwf       icncl  to  the  defendant  tliirty-ftvcn  pounds.    He  opud  London  In 
BowfcK.      po^o^^i^  ^f  warddy  i^c.  promif^d  to  pay   it  ;    ac  lich  he  lent  it 
?P'  7^"?  l6.  Jac,  |.  the  defendant  had  not  paid  :  fo  there  was  oot 
any  piace  m^tuioned  wl>ere  hp  lent  it ;  which  was  vicious. 


CMI  «!• 


Dartnal  iigahft  Morgan. 


An  mjfumpfi  A  SSUMPSIT.  Whereas  the  plaintifF  locaffit  to  the  defendant 
"refs^m?fc  to  ^  warehoufe  in  the  parift  of  St.  DunfiQn\  in  the  Eaft  ;  that 

ptyVomuch  a''  ^'^  defendant  stffuraed  to  pay  to  him  for  every  week  that  he  occu- 
weckforure  picd  it  eight  Ihillings :  and  allqdges  in  fa£t  that  he  occupied  it 
andioccuiMcion.  tw(;nty-feven  weeks,  for  which,  upon  not  paying  on  requeft,  the 
Ame,  506.  aftion  was  brought.  The  defendant  pleads  non  affumpfii ;  and 
^^^•^^«-        found  for  the  plaintifF,  ^  ^     ^ 

Sia!  78*6*  Seo!  ^^  ^^  moved  in  arreft  of  judgment,  that  this  is  a  Icafc  (at  Icaft 
Cro.  Car.  343,  f^t  will)  of  the  faid  warehoulc  ;  and  that  the  eight  fliillings  weekly 
415.  is  in  nature  of  rent;  and  for  rent  rcfervcd  upon  a  leaic  (which 

I.  RoU.  Ab.  7.  founds  in  the  realty)  an  affumpfo  lies  not. 

1.  Browni.  14.  The  WHOLE  CouRT  agreed  thereto,  that  for  rent  rcfervcd  upon 
3.  Uv.  ISO.  a  leafc  an  ojfumffit  lies  not  («),  nor  for  a  debt  upon  fpecialty,  or 
Hard.  366.  upon  rccord  :  but  here,  forafmuch  as  this  is  not  a  leafe^  out  a 
s'khi.^8^a  2  promife,  that  as  long  as  he  permitted  him  to  occupy  the  ware- 
i.'sid*!?^.^*'  houlc  he  would  pay  it,  it  is  not  any  rent,  but  merely  a  promifc 
j.Ter.Re|>.|78.  in  confidcration  of  the  occupying,  &c. ;  wherefore  tliis  a£kion 
well  Jay.     And  it  was  adjudged  for  the  pJailitiiF. 

(a)  But   xva?i  by    1 1.  Geo.  i.    c.  19.      rent  may  be  recovfjrod  hi  an  adion  on  the 
f.  14.  where  the  dein.fe  is  not  by  dud^  the     cafe. 

cafE  »i,  jhe  King  agninfi  John  Hopper,  and  Others. 

|ntrerpart,the  V^  2l  Jc'tre  fac'tas  in  chancery,  upon  a  recpgnifance  againfl  ychn 
<icfindantpicid«  1  Hopptr  liif  principal,  who  was  bound  in  forty  pounds,  and 
cial  joftihcation  ^'"^^^J'  Hopper  and  Ihnmas  Lane^  who  were  bound  each  of  them 
In  right  of «  "^  forty  pouhds  for  his  good  behaviour  ;  for  that  the  faid  John 
wy.  The  Hopper^  with  divers  other  riotous  perfons,  4th  May^  17.  Jac.  i, 
P**»"V^  ^y^  riotouCy  at  eleven  o^clock  in  the  night  lll'dte  entered  into  the  clofe 
**/lft*rls^and  ^^^^^  y^*"  Ftvncls  \\\  Liverington^  and  cut  up  a  quick-fet  hedge  of 
it  WM  held  to    the  faid  clofe. 

^  ^***'  /*""  ^  'J^c  defendant  pleads  as  to  all  the  offences,  except  the  entering 
traced  the  ^"^^  theclofe  and  cutting  down  of  the  quick-let  hedge,  not  guilty : 
pieferiptien,aQd  *"^  *s  to  thf  entry  into  the  clofe,  and  cutting  down  the  hedge,  he 
have  added  jufciiies;  for  that  thp  fsid  clofe  i^i  Levcrington  c2i\tA  Lea-Clofe  is, 
**  '**^*,'*^  ^"d  time  whereof,  &c.  was  an  highway  leading  from  Shelley  in  the 
«♦  ctiMjV*  j^ij  county,  pycr  the  faid  clofe  to  Nmpcrt ;  and  becaufc  the  faid 

I.  Roll.  Ab.47.  ^ay  was  ftopped  up  with  the  faid  quick-fct  hedge,  he  c^t  it  up,  as 
Ha^'  It'*      *^  ^^  lawful  for  him  to  ufe  the  faid  way. 

S€dvid$uycnx.  The  replication  was.  That  the  forefaid  John  Hopper  de  wjurii 
iTl    «  fua  propria  et  ex  malitia  fua  pracogitata^  with  the  other  riotous  pcr- 

Uit  I  lo.  ^^^^»  cut  down  the  faid  quick -fet  hedge,  prout  it  is  before  alledged ; 
4  bLc,  A^.57.  ^^  hoc  petit  quid  ir^hatur^  Wr. ;;  et  deftnd^ni  fimiTitcr. 

The 
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Thevcrdift  was  found  againft  the  defendant :  and  it  was  now    ThiKiwo 
moved  in  arreft  of  judgment,  that  there  is  not  any  iflue  here  joined  ;        *f*"'^^n<l 
iovJe  mjuriajiia  profiriay  wliere  one  juftifies  for  a  way,  or  fuch  parti-     otmV«  *" 
cularcaufc,  is  no  iflue:  but  he  ought  particularly  to  traverfe  the 
prefcription  alledged,  as  it  is  refolvcd  in  dogates  Cafe  {a).     Alfo, 
if  it  fhould  be  a  good  plea  to  fay  de  injund/ua  propria^  yet  he  ought 
to  fay  abfque  tali  cauja  ;    for  the  whole  cafe  is   in  iflue. — ^The 
WHOLE  Court  was  of  that  opinion. 

Secondly,  Admitting  it  to  be  a  good  iflue,  yet  there  is  a  naif-  ^  ■"  »^"«  on 
trial ;  for  the  venire  facial  is  only  of  Ln^erington^  where  the  clofe  is,  *jj.|j^  ^^^ 
whereas  it  ought  to  have  been  alfo  from  Shelley  and  Newport^  from  jo  b.  ihc**v«fvi 
which  places  and  to  whicli  places  the  way  is  fuppofed  to  lead.*— mall  be  from 
The  whole  Court  was  of  that  opinion.  bothpUccs. 

Ante  301  • 
Hob.  1S9.  305.    CrcElit.  426.    a.  Ter.  Rep.  ajS* 

But  then  it  was  moved,  that  here  was  an  ifl^ue  of  not  guilty.  An  iffuc  to  be 
whith  is  for  the  riotous  entry  and  riotous  aflembly,  which  is  a  ?"*?1^***'S^*5* 
breach  of  the  good  behaviour;  wherefore  the  iflue  is  well  joined,  '"^o.^muiTbc* 
and  tried  for  that. — But  the  Court  held,  that  that  trial  ot  the  if-  upon  the j^rfi*/ 
fue  of  not  guilty  is  but  matter  of  form ;    and  the  fubftancc  is  upon  matter,  and  noc 
the  fpecial  matter  found:  and  if  it  had  b^cn   found  for  the  dc-  ^^^  theW#i 
fendant,  i^ftiould  not  have  been  enquired  of;    and  the  trial  had  Ame'aei  50 
been  ill  for  all.     Wherefore  it  was  adjudged  for  the  defendant,      ^*^  1 
that  he  fhould  be  difcharged.  •  ''  **""**  *'• 

(«}  8.  Co.  66. 


Grceve  againft  Dewel;  Ca»«  ij. 

'TRESPASS.     Upon  fpecial  verdift  the  cafe  was,  IVUltam  Greeve  A  clcvife«*to-A 
*     was  feifed  of  this  land  in  fee,  having  two  fons,  Richard znA  "for life, and 
fVilliam,  and  devifed  it   •*  to  H'Uliam  his  fon  for  his  life,  and  after  |1 '^^J**^  ^• 
**  to  Thomas^  fon  of  tliefaid  ff^illiam  his  fon  (except  the  faid  JViUiam  a^rr^S^^ other 
*'  his  fon  purchal'ed   other  lands  of  as  good  value  for  tlie  faid  <Mands  of  as 
"  Thomas^  and  then  the  faid  Ifilliam  to  have  the  faid  lands  fo  dc-  •*  rood  value  for 
*'  vifed  to  fell  at  his  plcafure),  and  Thomas  to  pay  to  his  two  Mere  Hii^rV^"* 
'*  ten  pounds  apiece."     fVilliam  did  not  purchafe  any  land,  and .«  Ij^^^/Ij^^  jj^^j 
died.  '  *i  hvnns  enters,  and  pays  the  ten  pounds  apiece  to  his  iifters.  u  (^  devifed  to 

The  qucflion  was.   What  eftatc  Thomas  had,  whether  a  fee  or  «  pieaforc), and 

for  life  only?  (for  Thomas  vi^  dead,  and  the  defendant  claimed  *' J?,  to  pay  to 

under  his  heir  •,  and  the  plaintiff  was  heir  to  //  'illtam  the  devifor.)    '*  '"•  **•  f*'*""* 

**  ten  pounds 

All  the  Justices  refolvcd,  that  Thomas  had  a  fee;  for  fo  his  *'ap•«««}••W■'^• 
intent  through  the  whole  will  appears  to  be :  for  when  it  is  limited  **^f  "^**"I^" 
to  fVilliam  for  his  life,  which  is  an  cxprefs  eftate,  and  there  is  no^„g^,^'.^^ 
eftatc  limited  to  Thomas^  but  it  is  appointed  that  he  fliall  pay  to  his  Ante,  5*7. 
two  iifters  ten  pounds  apiece;    if  the  exception  had  not  been  ,,j^^^l^ g 
omitted  (which  is  but  a  parcnthcfis).  it  had  been  apparent  tliat  he  Hob.  65. 
Ihould  have  a  fee  by  his  intent,  and  by  the  law ;  for  thefc  words,  1.  And.  35. 
*•  and  he  to  pay,  &c.'*  if  all  one  as  if  it  had  been  faid,  •*  paying  *•  Sa«nd.  3?s. 
♦•  fuch  a  fum ;"  and  tliat  is  in  confideration  of  tlie  land  devifed,  ^[^ij?'!?.*  ^^5' 


^  .  ^.Com.Dig.  2c. 
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and  not  in  rcfpcA  of  the  land  purchafcd  by  him;  for  it  cannot-be 

(«)  fiagior  this  annexed  thereto  {a).    I'he  exception  makes  it  the  flrongtr  ;  for  it 

polmBorafton'i  is  limited,  "  iflfii/iam  purchafe  other  land  of  as  good  value  for 

^^^3-Ca.«i.  4i  <iiomas'*  (which  is  intended  of  an  cftate  iu  fee),  "that  then 

C^ 6.^x1  "  f^^^^^^^  flia"  have  that  land  devifed  to  fell  at  his  plcafurc  ;" 

which  is»  that  f/^iiliam  fhould  have  the  fee  back  from  Thomas :  and 

the  exception  not  being  performed,  it  thereby  appears  that  Thomas 

fhould  have  a  fee.  Wherefore  rule  was  given  to  enter  judgment  ac* 

cordingly  for  tlie  defendant. 

1.  RoU.  Rep,        But  afterwards,  by  the  irriportunity  of  the  plaintiff,  being  a  poor 
J35-  man,  and  ^tta/Zdift rafted,  they  would  advife  thereof  until  die  next 

Hob.  65*  Term,  that  in  the  interim  there  might  be  compofition  b^t^ixt 

tliem. 

Athoe,  Serjeant  (who  was  for  the  defendant),  faid  to  the  Court, 
that  this  queition  was  in  the  common  pleas,  in  Grceve  v.  Armjied 
upon  this  will.  And  it  was  there  adjudged  to  be  an  eftate  in  fee  ia 
Tbvnas^  and  not  for  life  only,  as  the  plaintiff  would  pretend. 


CAss'a4»  Stamp  and  his  Wife  againft  White  and  his  Wife, 

Wonbaaioo.  A  CTION  FOR  WORDS ;  for  that  the  defendant's  wife  fpak# 
able.  x\  of  the  plaintiff's  wife  tbcfe  words  :   "  Thou  art  a  thievifh 

Poll.  601,  „  rogue,  and  a  thievilh  quean,  for  thou  haft  ftolen  my  faggots," 
Cr©.  Biis.  179.  (innuendo  five  faggots  of  the  faid  White  and  his  wife).  The  de- 
Cro.  Car.  52.  fcndants  pleaded  not  guilty ;  and  a  verdift  was  found  for  the 
Jj-^.t-*-'- plaintiff/ 

Briscoe  moved  in  arreft  of  judgment,  that  thefe  words  are  not 
adionable  ;  for  the  firft  words,  *•  thicvjfli  rogue,  &c."  arc  too 
general,  and  adjcftively  fpokcn,  and  do  not  charge  her  to  be  a  thief; 
as  for  the  other  words,  *^  thou  haft  ftolen  my  faggots,"  it  is  im- 
poflible ;  for  a/<rm^  cw€rt\ax\\  not  any  goods  which  c«n  be  ftolen. 

Sidmn  alUeatur ;  for  they  are  words  very  fcandalous,  and  are  to 
be  undcrftood  according  to'comipon  intendment,  thatfhc  charged 
her  witli  the  ficaling  of  her  hulband's  faggots  :  and  charged  her 
with  felony ;  and  whofe  the  goods  were  is  not  material.  Where- 
fore it  was  adjudged  for  the  plaintiff, 

CAti  %%.  Martin  and  his  Wife  agaittft  Stradljag, 

Wwda.  A  CTION  FOR  THESE  WQRDS  of  the  plaintiff's   wife: 

Aaic,  399.  **  •*  Thou  art  a  witch,  and  haft  bewitched  my  wife's  milk.'* 
After  verdift  for  the  plaintiff,  it  was  moved  in  arrcft  of  judgment, 
that  to  fay  "  thou  art  a  witp h,**  generally,  without  more,  is  not 
aftionable:  dicn  to  fay,  '•  Thou  haft  bewitched  my  wife's  milk," 
n  infenfible;  for  a  wife  canupt  h^ve  wlk  of  June,  but  it  is  her 

liulband'i ; 
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huib^d's:  and  it  inay  be  intended  that  it  was  the  milk  in  her  Maitiw 
brcafts ;  and  being  doubtful  it  is  qot  aftionablc :  wherefore  the  _  "^'""^ 
Court  wpu|d  advile. 

Eyres  agalnjl  Sedgcwickc.  ca$ei6. 

Trinitj  Ttrm,  1 8.  Jac,  I.    RcU  fSi.    fFilifiir^. 

.  ACTION  UPON  THE  CASE.      Whereas  Jnnf  Petty,   "i An^^^jj;"^^^ 
^^  Afubaelmas  Term^  lb.  Jac.   i.  procured   tl  fuppitcavlt  of  the  J^^^^jJ^^  ^^^^ 
good  behaviour  againft  H^Ullam  Parry^  direfled  to  the  fherifF  of  f^-ndant  made  « 
H^ilts,  and  obtained  a  warrant  for  the  arrcfting  of  the  faid  IVilliam  f^ife  affidavit  in 
Parry  to  find  furetjes,  direfted  to   the  defendant  and  ptliers,  as  chancery  thn 
fpeciai  bailiffs,  who  arrcfted  the  faid  IViliiam  Pqtry,  ^nd  afterwards  Jj^'d^a^^dbuc. 
negligently  fuffered  him  to  efcapc  ;  tliat  the  defendant  afterwards  ^^  ^^^y^^  ^ 
made  a  ialfe  affidavit  in  the  chancery  concerning  :he  execution  of  wtieb  faire  oatb 
this  warrant  (and  Ihcws  what  verbatim);  the  Tqbftance  whereof ^f»«p*a«nf»ff'^»» 
was,  That  he  by  virtue  of  the  faid  warrant  arretted  the  faid  fTiiliam  '""^^f^"^  "^ 
Parry,  and  that  the  plaintiff  and  others  violently  refcued  the  prir  ex^?*^^ 
foner,  fo  as  he  efcaped;  and  tliat  the  faid  plaintiff  held  him  till  the  ^^^^^ '  g^ 
prifoner  eicaped ;  uii  revera  he  did  not  refcue  him,  nor  hpld  the  Hutton,  xi. 
defendant  til|  the  prifoner  efcaped  :  by  reafon  of  which  faife  oath  Foph.  144. 
he  was  imprifoned  by  the  lord  chancellor,  and  enforced  to  be  at  ^^^^'  »»'• 
great  expenccs  for  his  deliverance ;  for  which  caufc  he  brought  \]^^'  '°7r. 
this  action.    The  defendant  pleaded  not  guilty  •,  and  found  againfl  ,1,.^'  " 

him.  I.  Lev.  si9« 

It  was  now  moved  in  arreft  of  Judgment,  that  this  adion  Iie$  ^^^^ 
not ;  for  when  any  one  takes  an  oath  in  a  court,  tlie  Court  always 
prefumes  it  to  be  true  until  bis  oath  be  difproved,  and  he  be  con- 
vi£lcd  of  perjury  by  indiftment  or  cenfurein  the  ftar-chamber,  or 
otherwife»  and  not  in  anadion  upon  the  cafe;  for  it  would  be  very 
mifchievous  if  the  truth  or  falfehood  of  an  oath  ihould  be  tried 
by  a£tion  upon  the  cafe.  And  as  to  that  point  was  cited  21.  Jff. 
I.  .  that  adion  upon  the  cafe  lies  not  againft  an  indi£tor,  for  that 
le  did  it  upon  his  oath :  and  the  cafe  oi  Damport  v.  Sympfon  in  the 
common  pleas  (a),  where  it  was  refolved,  that  where  an  a£lion  upon 
the  cafe  was  brought  againft  the  defendant,  fuppofing  that  he  gave 
falfc  teftimony  concerning  the  value  of  a  jewel,  judgment  was  that 
the  adion  lay  not ;  for  then  every  one  ihould  be  drawn  in  qucftion 
by  anions  upon  the  cafe»  which  would  be  inconvenient. 

MoNTAOUF,  Chief  Juftice,  DoDERiDCE,  and  Chamberlain, 
delivered  tlicir  opinions yirwnVw  tliat  this  a£lion  lay  not ;  for,  for 
mifdemeanor  in  courts,  every  Court  (where  the  abufe  is  com- 
mitted) Ihall  have  the  examination  thereof,  and  if  they  find  mif- 
demeanor, may  punifh  it ;  but  to  punifh  it  bv  an  aftion  upon 
the  cafe,  upon  pretence  of  a  falfeoath,  (hall  not  be  fuffered. 

DoDERiDGE  faid,  if  it  Ihould  be  examined  in  an  aAion  upon 

the  cafe,  then  peradvcnture  one  witnefs  would  fwear  againft  that 

'  which  the  other  had  depofed  upon  his  oath,  and  fo  tliere  fhould  bf 

oath  againft  oath ;  and  the  law  cannot  know  which  of  tliem  is  true, 

(«)  Cro.  £U^.  5»o« 

but 


I 
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Eymit  but  fhall  prefume  the  one  to  be  as  well  true  as  the  other;  whcrc- 
Un^KWMn.  ^^^^  *?  law  will  not  fuiFcr  fuch  an  inconvenience,  but  it  ought  to 
be  punifhed  by  conviftion  upon  indi^lment  or  fuit  in  tlic  ftar- 
cbamber.  And  he  faid,  that  he  knew  in  the  cafe  of  Skeibam  v. 
(«)  Rqwrted  Harrifon  in  this  court  {a) ,  where  an  adion  was  brought  againft  one 
w^'r^k'  U**  ^^^  putting  in  ill  and  falfe  bail,  to  difcharge  his  bail  in  Londoth  the 
faid  that  judg-  l^^^r  opinion  was,  that  the  aiiion  was  not  maintainable  ;  but  by 
inent  was  tn^  his  means  the  a£tion  was  compounded,  and  no  judgment  given :  fo 
tered  for  the  thcy  held  here,  that  .this  being  an  offence  in  a  judicial  court,  aa 
plaintiff.  aftion  upon  the  cafe  lies  not. 

Houghton,  Jujilce^  held  the  contrary :  for  being  averred  to 
be  ialfe,  the  adion  is  well  maintainable,  for  he  is  damnified  by  that 
falfe  oath ;  and  there  is  not  any  reafon  he  (hould  be  without  re- 
medy :  alfo,  this  affidavit  is  a  voluntary  aft  by  him ;  wherefore  if 
^  it  be  fidfe,  it  is  reafon  he  Ihould  have  his  remedy  againft  him ;  for 

an  aftion  upon  the  ftatute  of  c  Eliz.  c.  9.  for  perjury  lies  not  upon 
fuch  a  falfe  oath.  But  if  he  had  come  in  by  procefs  of  law  as  a 
witnefs,  it  had  been  othcrwife ;  for  if  it  were  fiilfc,  be  were  punifh-. 
able  by  the  faid  ftatute,  or  by  indiftment ;  but  not  here :  where- 
fore he  conceived  it  reafonaolc  that  the  adtion  fhould  lie. — But, 
notwithftanding  his  opinion,  it  was  adjudged  for  the  defendant. 

Case  17-  6ard  againft  Bard. 

Trinity  Term,  18.  Jac,  i.     Roll      . 

A  general  wA-  A  SSUMPSIT.  Whereas  thcy  infimul  computaveruni  concerning 
iii«/»ii*fuffi.  Jrx  ^i^g  arrearages  of  fuch  rent  {a)  ifluing  out  of  the  defendant's 
^^5®"  *",],''J"  land,  and  about  jpayment  of  a  legacy  of  fifty  pounds  due  to  the 
verimt^  without  plaintiff  by  his  father's  devife,  and  it  was  found  that  three  hun- 
fliewing  for  dred  pounds  were  due  to  him  ;  that  the  defendant,  in  confideration 
what  eaufe  the  thereof,  promifcd  to  pay  it  at  fuch  a  day.  The  defendant  pleaded 
Am^  s'Jt*'*"'*  7W»  ajfumpfit  j  and  it  was  found  againft  him. 


It  was  moved  in  arreft  of  judgment,  that  it  doth  not  appear  here 
I.  Roll.  Ab.  9.  ^jj^j  ^YiQ  defendant  was  executor,  or  was  chargeable  with  the  pay- 
^.'Kcb!  813.     nient  of  this  legacy,  nor  that  he  had  affits  to  pay  it,  nor  how  he . 
Hob.  88.     '     was  chargeable  to  the  payment  of  this  rent ;  therefore  tlierc  is  not 
Ven(.  268.       any  confideration  for  this  promife,  and  fo  no  caufe  of  adion. 

9.  Ltv.  210. 

I.Bac.Ab.  164.      Sed  non  allocatur :  for  it  (hall  be  intended  he  was  chargeable, 
\h  nous.  otherwife  he  would  not  have  made  any  fuch  promife ;  and  they 

Cowp.  565.      accompting  together,  and  he  promifing  to  pay,  was  a  fufficient^ 
^[T^lK^'.A'g.  ^^^f^  ^f  ^^^  aftion.     Wherefore  it  was  adjudged  for  the  plaintiff, 
^83.  (^}  See  ||.  Ceo,  a.  c,  if,  f*  1^ 


Hills 
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Hills  againft  Cooper*  CAt»»s. 

trinity  Term,  l9.  Jae,  i.   R0II  i6i* 

TA  E  B  T  upon  an  obligation  for  thirty-three  pound«.  The  defcn-  A  bond  for  f#. 
•■^  dant  demands  o>Tr  of  the  bond,  which  was  entered  in  thcfer^"^^'*''''*'^'' 
words,  **  NovERiNT,  &c.  teneri  in  uretiPintate  liberis :"  and  there-  '^^J^^  \^^.^ox, 
upon  the  defendant  demurred,  becaufe  both  words  arc  infenfiblc,  355.' 
and  cannot  be  taken  for  thirty-three  pounds ;  for  **  terengentate'*  is  ^oA.  607, 
not  thirty-three,  nor  **  lihrris^*  pounds. — Wherefore  it  was  held  10.  Co.  133.  a*, 
by  THE  WHOLE  CouRT  to  be  a  void  bond  ;  and  cited  Partrofi'sA-Com.Di^ 
Cafe,  where  it  was  adjudged,  that  where  a  bond  was  inviginti  Uteris^  ***• 
iniftead  of  •*  fttrif"  it  was  a  void  bond :  and  fo  here.     Wherefore 
it  was  adjudged  for  the  defendant. 

Bayley  againjl  Purley.  Cah  %^ 

TrimtyTtrm,  l%,Jac.l.  R0U 127$. 

ASSUMPSIT.    Whereas  the  defendant  being  indebted  to  him  An  ^JuM^Jhto,, 
in  two  hundred  pounds  for  a  legacy  given  to  bis  wife,  pro-PVaccordingw 
mifed,  if  he  would  forbear  the  payment,  that  he  would  pay  him  forljj^,^^^^' 
it  according  to  the  rate  of  ten  pounds/^  cent.  ;  and  allcdgeth  infiXiJaiiiTof*' 
fa£t,  that  he  forbore  him  from  the  26th  ofAugu/i^  iT.Jac.  J.  which  forbearance, 
was  the  day  of  the  promife,  until  the  time  of  the  bill  exhibited,  ("uft  ihew  th$ 
viz.  26th  January^  17.  Jac.  i.and  that  he  had  not  paid  the  tvio^i^^^j  foiW. 
hundred  pounds,  nor  nine  pounds  four  (hillings  for  the  forbear- JIJ^jJ^^^  ^^^ 
ance  for  the  faid  time,    licit  requijttus  12th  February ^  ij.Jae.  i.  adion;  and  that 
After  verdi£l,  upon  non  ajfumpjit  pleaded,  and  found  for  the  plain- the  fam  de- 
tiff,  it  was  now  moved  in  arrcft  of  judgment,  that  the  declaration  "»«<*«*  *»•  *c. 
— tgood.  ^^^^ 

First,  Becaufe  it  is  in  confideration  that  be  ihould  forbear  ;«'"^ 
and  he  doth  not  Ihew  any  time.  An«»  379-509« 

Secondly,  Becaufe  it  is  alledged  that  nine  pounds  four  fliil-^®^F'*7i* 
lings  is  due  for  the  faid  time  from  Augvjl  to  January^  and  doth  not 
hy  fecundum  ratam  often  per  hundred  ;  and:  in  truth,  upon  com- 
putation, this  is  more  than  is  due. 

Thirdly,  For  that  the  requeft  is  alledged  to  be  aftcFthc  aSion 
brought. 

Upon  the  firft  motion  they  held  the  declaration  to  be  ill,  efpe- 
cially  for  the  fecond  caufe ;  and  appointed  that  judgment  (hould 
be  il'ayed  until  it  were  moved  on  the  other  part. 


John  Stowe^s  Cafe,  eA»t  3^ 

r)HN  STOWE  was  indided  upoh  the  ftatute  of  31.  Elix.  c.  7.  j^      ^.^  ^ 
becaufe  he  had  erefted  a  cottage  within  five  years  laft  paft,  and  information  on 
had  not  allotted  four  acres  of  land  according  to  the  faid  ftatute  pen«i  ftatutet 
de  terrii  fnefU'urandis  ia)^  and  had  continued  it  ever  fince.  ^^^  ^  w'"*»«n 

two  yeari  after 
the  offence  commiUed.    Poft,  6^  i ,    DougU  » 35.  ^ote  ( i  5> 

{a)  33,  Fdw.  1.  C    , 

The 
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jMm  Si'owf's     The  first  exception  was,  That  this   indiAment  was  for 
Cme,        crcfting  a  cottage  within  five  years  pail,  whereas  every  offence 
ought  to  be  puniflied  within  two  years  by  indiftment  or  infor- 
mation, hy  the  exprefs  words  of  the  llatute  of  31,  EBz.  c.  5. 
otherwife  it  is  not  punifhable,  and  tlierefore  not  good. 

Aatadiament  The  SECOND  EXCEPTION  was,  Becaufe  he  doth  not  fay  that  he 
m  moif  ^V.  "^^i^"^^"!/  continued  it  j  which  ajrc  the  exprefs  words  of  tli« 

iCr   ».Iiift.737. 

Tbe33.£^if.i.  TciE  THiRQ  EXCEPTION,  For  that  It  Is  expreflcd  to  be  by  the 
C.6.  iiMi  or^'-  ftatute  de  toris  menfurapidls  ;  whereas  tiicre  is  not  any  i^chjiatuu^ 
••itf#,«nd  nota  jj^j^  j^  jg  ^^  ordinance  only. 

I.  Salic.  195.  For  thefe  caufes  the  indictment  wa$  held  to  be  ill ;  and  t|K  dc« 
$mrm.  fcndant  was  difcliarged, 

Caii  ji.  Evans  agamft  Warren. 

iff.  Whether  it  A  SSUMPSIT.  Whereas  Robert  Warren,  teftator  to  the  defeat 
K  octeifary  ki  -^  Jant,  was  indebted  to  him  in  twenty-iix  pocind^;  the  de- 
an fJ^/f  fend^nt,  being  his  adminiftrator,  in  conjideratlone  inde^  and  that  tlie 
2Si)lrt*tir*  plaintiff  would  forbear  to  fue  him  until  he  had  execution  upon 
vpon  hu  own  luch  a  judgment,  promifed  to  pay  within  a  month  after  execution 
pronnife,toal.  obtained ;  and  alledgcd  infaHo  that  ho  forbore,  and  that  the  other 
^^?**^^"  obtained  execution,  and  had  not  paid, 

Cpwp.ftS0.ft9s.  After  verdi^,  upon  non  ajfumpfit  pleaded,  it  was  moved  in  arrcft 
of  judgment,  tliat  this  w^  not  ^ny  confidcration  to  fue  him  being 
adminiftrator,  unlefd  it  had  been  alledged  that  be  had  ajfcht  which 
was  not  done. 

The  Court  doubted  thereof;  pro  quo  adjournatur  {a), 

(•)  Set  the  cafe  of  Both  v.  Crampton,  PoA.  613,  and  Pavies  v,  Warner,  Ante,  $94' 


6Afft  3ft. 


Lutwich  ogaiaft  Mitton, 

In  the  Court  of  Wards. 

^. being feJ'rf  IT  was  rcfolved  by  the  two  Chief  Jufticcs,  Montague  ami 
mVce,  makes  a  -■•  HoBART,  and  by  Tanfield,  Chief  Baron,  that  uponadc«i 
barfain  and  fak  of  bargain  and  falc  for  years  of  lands  whereof  he  himfclt  is  in  poi- 
to^.  for  years,  {^^^^  and  thc  bargainee  never  entered ;  if  afterwards  the  bar- 
JTieTaT^Vf  gainors  make  a  grant  of  the  reverfion  (reciting  this  ieafe)  expcaant 
therevcrfionio  upon  it  to  divcrs  ufes,that  it  is  a  good  conveyance  of  the  reverfion; 
eeruinurci;buc  and  the  eftatc  was  executed  and  veiled  in  the  leffcc  for  years  by  tnc 
before  the  en-  ftatute  ;  and  was  divided  frora  the  reverfion,  and  not  liB^c  to  a 
J^i^ffiX'i;!^  Icife  for  years  at  the  common  law  5  for  in  that  cafe  there  is  not 
lewflon  in  fee  any  apparent  leffee  until  he  enters  :  but  here,  by  operation  of  tW 
toC.  and  (recit-  ftatutc,  it  abfolutely  and  actually  vefts  thc  eftate  in  him,  as  the  «»<*» 
ins  th«  Jwfc  fof  but  not  to  have  trefpafi  without  entry  and  aftual  poflcflion ;  wh^rc' 
nSI*'  n  '^tiT*  ^^^  ^^^^y  would  not  permit  this  point  to  be  further  J^rgued, 

fir^'hargainand  f4le  thc  vendee  bad  an  eftate  for  yean  divided  from  thc  reverfion  before  entry,  vefte**  "Jj 
•xeoMUd  by  thc  Uatutc  of  ufcs,  ^^,  Btn.  8.  c.  10. ;  and  ihc  reverfion  being  left  in  the  ^^^^^^''^^T'L, 
confirmation  of  it  CiC  is  good.  S.Q.  Jones,  7.  Cro.  Car.  jxo.  409.  5.  Co.  1 24.  |.Mod.jW. 
t,  M()tf.  a4^.^    Carur,  66. 

Pawncy 
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Dawncy  agaiftjl  Dee  and  Others.  ^***  23- 

Triniiy  Term,  i8.  Jnc.  I.     Jloii  Sufix. 

A  CTION  on  the  case.  Whereas  the  plaintiff,  on  5.  July,  Toadecbritio* 
-^   ibijac,  u   wds  fcifcd  in  fee  of  a  capital  mcffuagc,  <^^^Th,^!^Jf^f^^^ 
Al99r- Place,  and  one  hundred  acres  of  land  and  meadow  in  Pet^  turbing  the 
worth,  occupied  with  the  faid  meifuage,  of  die  annual  value  of  plaintiff  in  the 
one  hundred  pounds,  in  which  mefliiage  he  and  all  thofe  whofe  "f«  ©^  Wi  pew, 
eftate,  &c.  ind  their  fafiners  and  tenants  thereof,    from  ^^"ic  ft*^J?JI  [^gi 
whereof  memory,  &ci  have  ufed  to  keep  hofpitality  ;  and  that  -^^^^^l^pgt^ 
whereas  within  the  parifh*church  of  Petworth  on  tlie  faid  S^^uly,  called  the  par* 
16.  Jac.  I.  and  from  time?  whereof,  &c.  there  was,  and  yet  is,  a  fon*schaood, 
little  chapel  on  the  north  pdrt  of  the  chancel,  called  the  Par  fan's  ^V'*{^^'^. 
Chancel,   parcel  of  the  church ;    and  whcreai   the   faid  5.  Julyj  Ih^^ddiStnu 
16.  Jac^  I."  and  from  time  whereof,  &c.  were  ft:tts  placed  in  the  dlJiurbed  him 
faid  chancel ;  and  whereas  the  piaintiiF,  and  all  thofe  whofe  eftates,  fron  cntenng 
&c.  from  time  whereof,  &c.  have  ufed  to  repair  and  luftain  the  »""» thc/aiW 
faid  chanceU  and  the  feats  therein,  as  often  as  need  required  ;  by  J^^^n  tir^fM*" 
reafon  whereof  he  and  all  whofe  eftate,  &c.  he  hath  in  the  faid  thert  j  a  rttl 
houfe,  have  ufed  for  him  and  his  family  to  fit  in  the  feats  of  the  that  they  were 
faid  chancel,  and  to  bury  the  perfons  dying  within  the  faid  houfe  ^^^^ '»"  '«co^ 
in  the  faid  chancel ;  and  tliat  none  other,  during  all  the  faid  time,  |!!^ '^''"^  *^ 
without  their  licence,  ufed  to  fit  there,  or  to  be  buried  there  ;  that  cci  was  L/rJi 
the  defendants,  pr^mifforum  non  ignari^  malitiosi  Impediverunt  him  to  ^ftU  ^o«r, 
enter  and  fit  in  the  (aid  (cats  in  the  faid  chancel,  to  hear  divine  «nd  therefore 
fervicc,  from  5.  July,  16.  Jac.  u  until  thefirft  of  Afny,  li.Jac.  r.  ^^eyfat  in  the 
whereby  he  could  not  enter  into  the  faid  chancel,  and  fit  within  {^'^'^y/^'^jj^'^ 
the  feats  thereof,  to  his  damage  of  forty  pounds.  f«rVdoM  not 

The  defendant  pleads,  that  the  Earl  of  Northumberland,  on  the  ^^7^**^  ^' 
forefaid  5.  July,  16.  Jac.  1.  et  fern  per  pojlea,  was  feifed  in  fee  of  ^^^    g^^ 
the  honour  of  Petworth  in  the  county  of  5.  and  that  the  faid 
chancel  is  parcel  of  the  faid  honour ;  and  that  the  defendants,  on  ^^^^  ♦• 
the  faid  5.  July^  16.  Jac.  1.  being  fer\'ants  to  the  faid  carl,  and  n^//6^* 
refident  in  the  faid  honour,  divers  times  afterwards  until  i.  May^  Godb.  199. 

18.  Jac.  I.  when  divine  fcrvice  was  celebrated  in  the  faid  churcli,  ».  Roji.aSS* 
fat  in  the  feats  of  the  faid  chancel,  by  command  of  the  faid  earl,  ^®-  ^•''  '^» 
to  hear  divine  fervice  there  ;  e^ua  funt  eadem  impedimenta  whereof  j^^  ^  ''' 
tlic  plaintiff*  complaineth.  ,.  si'd.  »9. 

Upon  this  the  plaintiff  demurred:  First,  Becaufe  they  plead  '-TermRep. 
that  it  is  parcel  of  the  honour,  which  cannot  be ;  for  being  al-  **  '  ^^** 
hedged  that  it  is  parcel  of  the  church,  it  cannot  be  parcel  of  the 
hon6w  ;  fo  the  fubftance  of  the  declaration  is  not  anfwered. 

Sbcgkdly,  Becaufe  it  is  fuppofed  by  the  declaration,  that  they 
difturbcd  him  totally  to  enter  into  the  chancel,  and  to  fit  there ; 
which  is  not  anfwered  by  this  pica. — And  the  wholeCourt  was 
of  opinion,  that  the  bar  was  not  good. 

But  then  exception  was  taken  to  the  declaration,  Becaufe  he  Inmaaionfer 
prefcribcs  to  have  that  liberty  appertaining  to  his  houfe,  and  dotli  <*J<*w^*>«<^  «o 

1  pew,  it  it  not 
neceflfary  to  aliedf^  that  the  meffuagc  to  whidi  the  right  Is  :ippurtenant  is  an  ancient  mefTaage.  Hr>b. 
44-  l.Sid.88.a03.  i.Lev.71.  2.  Lev.  193.  3.  Lev.  73.  2.  BuWr.  150.  12.C0.  iu6.  I.  Wilf^ 
1x6.    ft,  Wilf.  i8.     i^  Buro*ft  E,  L.  3 1 6.     1.  Term  Rep.  431, 

llOt 
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pAwiTKT     ilotfhew  that  it  is  an  ancient  hoiife-,  othcrwifc  he  cannot  pre* 
vtV^     fcribc  thereunto,  as  in  the  cafe  6,  EHz.  Dyer,  71.  of  JU-brrtveri 
**'  Park. — Sed  mn  allocatur  \  for  THE  Court  faid,  there  was  a  dif- 

ference when  one  prefcribes  to  have  an  office,  and  the  profits 
thereto,  he  ought  to  (hew  it  to  be  an  ancient  office  ;  and  for  a  cuf- 
tom  in  a  vill,  he  ought  to  fhew  th^t  it  is  antiqua  villa ;  but  when 
it  is  fuppofed  that  he  is  feifed  in  fee  of  a  capital  melTuage,  and 
time,  &c.  had  to  diat  appertaining.  Sec.  it  is  therein  included  tliat 
it  is  an  ancient  mefluage,  and  might  have  fuch  a  privilege. 

iiiMiaaionfor     SECONDLY,  It  was  objected,  that  this  allegation  of  the  dif- 

didurbmce,  the  turbance  was  ill,  without  alledging  a  fpecial  difturbance  how  he 

JJ^J^^  was  difturbed  particularly.— &</  non  allocatur ;  for  it  fafficeth  to 

need  not  be       alledge  a  general  difturbance :  fo  it  is  ufual  to  alledge  it  in  an  ac- 

parttcularly       tion  for  difturbing  one  to  ufe  a  fair  or  market,  or  to  hold  court, 

ftated.  and  take  the  profits.    And  an  exprefs  precedent  was  cited  in  this 

BrownL  &        ^^t  whereupon  this  declaration  was  framed  in  tlie  New  Book  of 

Tehr*  164*        EniriiSf  fol.  8.  the  cafe  of  Sir  John  Harvey^  where  he  prcfcribed 

to  have,  to  his  manor  of  Raven/croft  a  burving-place  and  feats 

within  the  church  of  Hardinfion,  and  for  difturbance  of  his  bu- 

tying  there  he  brought  his  a&ion;  and  adjudged  for  the  plaintiff 

tnere*   Wherefore  it  was  adjudged  for  the  plaiatiff. 


Hilary 


Hilary  Term, 

i8.  Jac.  I.    In  the  Common  Pleas, 
Sir  Henry  Hobart,  Knt.  Chief  Jujlice. 
Sir  Peter  Warburton,  Knt.  1 

Sir  Humphrey  Winch,  Knt.      >  Jujiices. 
Sir  Richard  Hutton,  Knt.  J 

Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Robert  Heath,  Efq.  Solicitor  General. 


Memorandum.  Cass  i. 

IN  this   vacation   betwixt  ATtchaelmai  and  Hilary  Ternij   Sia  MMtmgut  macfe 
Henry  Montague,  Chief  Jujlice  of  the  king's  bench,  was  ^  Treifurerg 
made  lord  treafurerof  £;^/(iif^,and  fworn  in  th^  exchequer  by  j^^^^^'!*^ 
a  fpecial  commiflion  direAed  to  the  Lord  Chancellor  and  Barons,  Ctvnury  and 
becaufe  it  was  in  vacation  time ;  notwithftanding  which  he  exer-  ifMi^madeAt- 
cifed  his  office  of  Chief  Jufticc,  as  in  taking  of  ftatutes,  filing  bail,  *p7*y  •"**  *^ 
&c.  during  all  the  vacation,  becaufe  he  had  not  any  writ  of  dif-*'^*^^  Ocneral. 
charge  from  his  place  of  Chief  Ju(tice,&c.  and  Sir  Henry  Yel- 
VER.TON,  the  King's  Attorney,  was  removed,  and  Sir  Thomas 
Coventry,  of  the  Inner  Temple^  the  King's  Solicitor,  made  At- 
torney ;    Robert  Heath,    of  the  Inner  Temple^  Recorder  of 
London^  made  the  King's  Solicitor ;  and 
of  Grays  Iwn^  made  Recorder  of  London* 

Hulbert  againft  Long.  Cahju 

MichaelMOM  Term,  14.  Jac.  !•     Rail  t^y 

T^EBT  upon  a  bill  obligatory,  demanding  thirty-two  pounds  four  A  bond  for 
^^  fliilUngs  and  feven-pcnce.   The  defendant  demanded  oyer  of  the  "  «*""/  P»^t" 
bill,  and  it  was  ^Uhrety-two  ponds  four  (hillings  and  feven-pence :"  ^"^^^  ^^   ^  ^ 
fo  "  thretf  for  "/A/Vf^,"and  ^'ponds''  for  *>«Wx.''— And, for  this  ^.S 
caufc  it  was  demurred:    and  adjudged  for  the  plaintifF.     f7^/^ Ante, iV'. 355. 
9.  Hen.  6.  pL  7.    9.  Hen.  7.  pi.  10.     lO.  Co.  133.    OJbum's  Cafe.     603. 

4.Coin.Dig.279. 

Gerrard  agalnfi  Wright.  ^^^^ 

Hilary  Term^   i^.Jac.i.   Roll  i^vo. 

PROHIBITION  in  the  common  pleas.  The  cafe  was,  That  the  The  lands 
*  prior  and  convent  o( Hatfield  Broad-Oak  in  the  county  oiEffex^  which  were  ap^ 
was  feifcd  inpfce  of  the  reftory  appropriate  of  Hatfield  hroad-Oak^  purtenint  to  th« 
and  of  a  farm  called  Downhall  in  the  faid  parifli,  time  whereof,  *«««■**>*>»«» 
&c.  and  the  faRl  priory  being  diflblvcd  by  theftatute  of  27.  Hen.  8.  "^^oT^t^ 
c.  28.  (being  one  of  the  fmall  monafteries),  in  the  twenty-ninth  |?:ven  to  Wng  * 
year  of  the  faid  king,  granted  all  the  priory  o(  Hatfield^  and  their  i^**';' the  eighth 
poffeffions,  to  the  priorefs  and  nuns  of  Barkinz*    The  ratli  Hen.  8.  ^^  *7.  ^*%>  8. 

**  *^  c.  %%.  and  dif- 

folved  by  31.  Htn.  %,  c.  xj.  are  not  exempted  from  the  payment  of  tithes  ahhough  between  the giU 
and  the  diflToluilon  they  were  granted  to  one  of  ttie  greater  abbies,  the  lands  of  which  ate  difcharged  from 
ttthct  as  freely  as  they  wo^e  at  the  time  of  their  diiToluiion. — Ante,  5;.  Jones,  1.  1S5.  370.  Hob. 306. 
Cro.  Car.  425.     a.  Co.  46.     Mocr,  51 3.  410.     j.  Com.  Dl^.  S4.     4.  Cora.  Dig.  253.    5.Bac.  Ab.  941. 

the 


6eft 


6bibar» 

agaiaft 
Wjiight* 
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thcjpriorcfs  and  nuns  of  Barkings  by  deed  enrolled,  furrender  their 
pofleiTion  to  king  Henry  the  cightli.  Afterwards  the  statute  of 
31.  Hen,  8.  c.  13,  was  made.  The  redory  of  HatfieUw^  granted 
to  Trinity.  College  in  Camlnidge^  who  let  it  to  the  defendant  ;  and 
the  faid  farm  qf  Hatfield  was  afterwards  granted  to  one  who  let  it 
to  the  plaintiff.  The  defendant  fucd  the  plaintiff  in  the  court- 
chrillian  for  tithes  of  the  faid  farm  ;  and  he  brought  thereupon  a 
prohibition  contahiing  ail  this  matter  ;  and  it  was  thereupon  de- 
murred.— After  argument  at  the  bar  and  bench,  judgment  was 
given  for  the  defendant,  that  cpnfultation  ihould  be  awarded  ;  for 
HuTTON,  Winch,  and  Hobart,  refolved  for  the  defendant. 

First,  They  held,  that  appropriations  to  fuch  abbies  were  given 
to  the  king  by  the  flatute  of  27.  Hnt.  8.  c.  28.  for  all  tithes 
churches,  &c.  to  them  belonging,  and  what  concerns  any  way 
their  profits  arc  given.  Secondly,  Becaufe  very  much  of  the 
poflcmons  of  fuch  inferior  priortes  tfonfifted  in  reftorics  appro- 
priated, and  the  intent  was  to  give  them  to  the  king.  Thirdly, 
Proxies  and  fynodals  were  referred  to  tlic  bilhop  ;  for  tlicy  pro- 
perly belonged  to  the  bifhop  out  of  the  appropriations. 
Fourthly,  Becaufe  there  is  a  faving  of  all  rights  and  intcrcfts  of 
all  perfons,  other  than  tlie  founders,  donors,  and  patrons  ;  anJ 
if  the  appropriation  itfelf  (hall  be  diffolved  by  the  diffolution  of 
the  body  whereto  it  was  annexed,  it  never  was  the  intent  that  the 
advowfon  fhould  return  to  the  patron  ;  wherefore  this  Ihews  the 
intent  of  the  flatute,  that  it  fhould  be  given  to  tlie  king,  and 
fhould  never  be  diflblved  {a). 


(tf)  SniviJe 
Whitlow  V. 
Wefton,i.Jone<,TS7,  and  Sur  v.  EUiot,  Freeman,  299. 


The  perpetual 
unity  of  a 
church  and 
landt  is  not  of 
i{^^adi(charge 
from  tiihcft ;  for 
the  tithes  being 
coHateral  to  the 
iand  are  not  «r> 
ti$i^ut/hedt  but 

by  the  union, 
and  when  the 
union  ceafet 
they  arc  pay- 
able.   Lands, 
thcrefioref  be- 
longing to  the 
kfler  abbies, 
though  annexed 
to  a  greater  ab- 
bey, yet  net 
being  exempted 
by  31.  Btn  %, 
c.  13.  became 
liable  upon  the 
diflbHition  made 
by  that  (tatute. 
Ame,  58.453. 
Jones,  4. 
Cro.  Cv.  424. 
a. Co. 47.  Hob. 


A  Second  Point  refolved  by  them  was,  that  a  perpetual  unity 
of  a  church  appropriated  and  the  land  is  not  any  difcharge  of  the 
tithes  of  itfelf;  and  the  ftatutc  of  27.  Hen,  8.  c.  28.  doth  not  give 
any  difcharge,  but  gives  only  the  poflefTions  as  they  were  in  the 
hands  of  the  abbots  ;  and  that  refers  to  the  pofleilions,  and  not  to 
the  tithes  out  of  them,  which  are  collateral  things.  And  fo  tliere 
be  divers  difchargcs  of  tithes.  Firjl^  Real  compoiition,  V^^i^^  ^ 
layman  may  have.  Secondly^  Discharge  by  rcafon  of  order,  as 
Cifteftians^  6ff.  Thirdly^  By  rcafon  of  papal  bulls.  Fourthly^  By 
prefcription,  which  ought  to  be  only  by  a  fpiritual  corporati'on* 
And  ii  the  ftatute  of  21.  Hen,%,  c.  13.  had  not  been  made,  the 
perfonal  difcharge,  as  by  bulls,  or  by  reafon  of  order,  had  been 
difcliarged  alfo,  for  that  the  perfons  to  whom  they  were  annexed 
were  diflfolved :  therefore,  to  prevent  it,  the  ftatutc  was  made, 
which  ordains,  that  where  any  raonaftery  was  difcharged  from  the 
payment  of  tithes,  in  fuch  cafe  the  king  (hall  hold  the  land  dif- 
charged, notwithftanding  the  corporation  to  which  fueh  privileges 
were  annexed  be  diflblved ;  and  there  is  not  any  claufe  to  this 
purpofe  in  27.  Hen.  8.  c.  28.  And  this  ftatute  of  31.  Hen,  3.  c.  13- 
doth  not  extend  to  monafteries  diflblved  by  the  ftatutc  of  27.  flifw.S. 
c.  28.  therefore  this  reafon  of  unity  of  pofleflion  is  not  any  dif- 
charge in  itfelf  of  the  tithes :  and  the  ftatute  of  31.  Hen.  8.  c.  Ij* 
doth  not  extend  to  the  land  in  queftion,  becauk  it  doth  not  in- 
tend to  give  a  difcharge,  but  to  tlie  lands  which  came  to  the  kinz 
after  the  fourth  of  February^  27  Hen.  8.  and  thefe  lands  in  quel- 

44.  196.  309.     3.  Com,  Dig.  S4. 

tion 
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tion  were  not  given  within  that  time,   therefore  the  difcharge    G«tRA»i> 
given  by  the  ftatute  of  31,  Hen.  8.  c.  13.  cloth  not  extend  to  them.        «^«'»^ 
Sec  for  this  2.  Co.  Green  v.  Balfer,  467.  a.  Weight. 

Lands  given  by  the  ftatute  of  i.Edw.  6.  c.  14.  have  not  the  Lands  which 
benefit  of  the  ftatute  of  31.  Hen.  8.  c.  13. ;  and  all  the  claufes  of  c'^wnV^^ 
31.  Hen.%.  c.  13.  which  touch  the  pofteflion  of  the  monafteries,  jIeHw.^.I.!^ 
have  relation  to  thofe  lands  which  came  to  the  king  after  the  fourth  are  not  ex- 
o(  February^  27.  Hen.  8.     And  although  this  claufc  of  difcharge  of  emptcd  froni 
tithes  be  in  general  terms,   yet  it  fliall  have  relation  to  the  lands  *^«  payment 
which  were  before  mentioned.    Alfo  in  theclaufe  it  is  mentioned,  °^  ^^^^l  /,- 
**  which  were  the  faid  abbot's,"  which  is  to  be  intended  to  be  the  ^'" 
abbey  mentioned  in  the  faid  ftatute  of  31.  Hen.  8.  c.  13.    Justice  ^^^*  ^'  ^^^^ 
HuTTON  cited  a  judgment  in  the  exchequer,  in  this  point,  in  the  j.*co.  45!^'^ 
cafe  of  Liver  v.  Read^    Vj.  Eli%.     But  Warberton,  Jujl'ice^  ar-  3!coin.Dii.  84. 
gued  to  the  contrary  ;  for  he  held,  tliat  appropriations  were  not 

fjiven  to  the  king  by  the  ftatute  of  27.  HenA.  c.  28.  wherefore,  to 
iipply  that  defe<a,  the  ftatute  of  31.  Hen.S.  c.  13.  was  made: 
therefore,  thofe  appropriations  being  given  by  the  ftatute  of 
31.  Hen.  8.  c.  13.  the  faid  difcharge  extends  unto  them.  Se- 
condly, the  intent  of  the  ftatute  of  31.  Hen.  8.  c.  13.  was  to  give 
equal  difcharge  to  the  one  as  to  the  other,  as  well  to  the  land  given 
by  the  ftatute  of  27.  i/(f«.  8.  c.28.  as  to  the  land  given  by  31,  jf^f«.  8. 
c.  13.  and  upon  this  reafon  is  the  cafe  of  the  land  of  the  prior  of 
Saint  Johns  ofjerufalem  in  Dyer.  But,  notwithftanding,  conful- 
tation  was  granted.  Note,  Thii  cafe  is  fo  reported  by  Ju/iic0 
Jones,  p.  2,  3. 


Hilary  Term. 

18.  Jac.  !•   In  the  King's  Bench. 
Sir  James  Lea,'  Knt.  Chief  Jujlice. 
Sir  John  Doderidge,  Knt.  -* 

&>  Robert  Houghton,  Knt.        \  Jujiices. 
Sir  Thomas  Chamberlain,  Knt.  ) 

Sir  Thomas  Coventry,  Knt.  Attorney  GeneraL 
Robert  Heath,  Efq.  Solicitor  General. 


CASt   tl 


Memorandum* 

't^H£  firft  day  of  February  this  Term,  Sir  JaMes  Lea,  lat6  at- 
*    torney  of  the  court  of  wards,  was  made  Chief  Juftice  of  the  lA,  icw" 
kmg's  bench.     The  lord  chancellor  came  and  fat  in  court;  and  madeChic^/af- 
SiR  jAMEa  Lea  came  bciwixt  two  of  the  khig's  ferjeants  to^»"®^'*^® 
the  bar,  where  the  lord  chancellor  made  a  fhort  ipeech  to  him  of  *'*"^''  *^^*^ 
the  king's  favour  and  realbn^  in  elefting  him  to  that  place  ;  and  he, 
being  at  the  bar,  anfwcrcd  tlicreto,  fhcwing  his  thaukfulnefs  and 
*^^o-JAc.  R  r  endeavour 
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endeavour  in  the  due  execution  of  his  office.  He  then  went  into 
court  and  had  his  patent  delivered  hini»  which  was  openly  read, 
and  was  a  (hort  recital  only  that  the  king  had  conlVituted  him  to 
be  Cliief  JuAice  there,  commanding  him  to  attend  and  execute  it. 
It  was  under  tlie  great  leal.     He  was  then  fworn. 

Case  %.  Johnfon*s  Cafc 

An  innkeeper  JOHNSON',  innholdcr  of  the  ReJ  Li^r:  in  H:!hrn,  was  indiftcd 
2^uw'"'^«^J  on  die  ftatotes  ot  i^.  Rich.  2.  c.8.  and  4.  //^.  4.  c.  25.  (a). 
ttorbicant  price  VVhereas  the  common  price  of  oats  in  Brtunfo)  a  hciv/wt  the  firft  of 
forcM.  Maich^  15.  Jac,  I.  and    i.Marcb^    ii.Jac.  I.  was  not  above  the 

J.  Roll-  Ab.ft*.  '^^^^  ^^  20d,tr§  quoliiut  moJ/o  ;  tliat  tile  defendant,  extfloti  communis 
Raym.  i&i.  JlahuIariuSf  K)ld,  d'lvcifu  luVduis  dom.  rfg,  h/ra  domum  manJionaUm 
Carth.  150.  in  Holborn,  two  hundred  bufhels  of  oats  for  two  ihillings  ci^ht- 
Skin.  i4>f .  pence  the  bulhel,  contra  formam  Jiatut .  In  bujufmod,  caf.  edit,  vfJ*  pn- 
I.  Hawk.  P.  .^yy  r|'|^^  defendant  pleaded  not  guilty  :  and  it  was  foond  againft 
^'^*  him  :  and  now  divers  exceptions  were  taken  to  this  indictment. 

The  w^m  of  in  Fi R ST.  Becaufc  the  defendant  hath  not  any  addition,  and  by  the 
mdiu'i»n  in  an  ftatutc  of  1.  Hen.  ^.  c.  5.  every  indiftment  or  procefs  whereupon 
'"Icd'b^a '-  *"y  "  indifted,  ought  to  have  the  addition ;  therefore  the  in- 
pearancc  and  diftmcnt  was  void. — "Sed  non  allocatur ;  for  the  Court  faid,  true 
pkaHing.  it  IS  that  an  addition  ought  to  be  in  indictments ;  and  if  a  party  be 

Ante,  36$.  outlawed,  and  there  be  not  any  addition,  the  party  may  avoid  the 
Poft.  616.  indiftmcnt  for  want  of  addition,  or  by  exception  thereto  upon 
5.  c.  i.Roll.  his  appearance;  but  when  he  appears,  and  doth  not  take  excep- 
Rcp.  215.  tions,  but  pleads  to  the  ilTue,  and  it  is  found  againft  him,  he  admits 
*'^M  t^'^^^  it,  and  hath  pafled  by  the  advantage,  and  cannot  now  takeexccp- 
i'  Shovv!^394.  tions  for  want  of  addition. 

C4rth.    207.      Comb.  i8S.      x.  Wilf.  293.      3.  Bac.  Ab.  624,     x.  Hawk.  P.  C.  275.  31S. 

AninHiamcnt  ANOTHER  EXCEPTION  was  taken,  Bccaufc  the  indidment  is, 
forfeiling  nhostquod  commune  prctlum  in  mercatis^  l^c,  was  not  ultra  20d.  the  bufhel ; 
market  i>rictf,  which  is  uncertain  ;  for  it  is  not  faid  what  was  the  price,  which 
iiating  that  t!»c^^j^j^^  prccifcly  to  be  (hewn;  for  he  is  to  forfeit  by  the  flatutc 
^k^^fi7\l^'\  %  4.  Hen,  4.  c.  25.  for  every  bulhel  fold  by  hira  over  and  above  the 
fum,  \%  tj'^od.  common  price  in  the  market,  the  quadruple  value,  and  therefore 
Ante,  55a.       he  ought  to  fhcw  what  was  the  common  price  in  the  market.— 

iSVr/  non  allocatur. 
/nimll^mcnt  A  Third  EXCEPTION  was,  Becaufe  the  indiftment  is,  qnd 
for  W\X\^%o^i^^ccmmufic  pretium  pro  quoltbet  modio  avenarum  non  fuit  ultra^  s^c* 
nai.f))i;  tii.it  the  v^in-ie  it  ought  to  have  been,  pro  modio^  or  pro  aliquo  modin^  and  not 
^^•J^pifoMFtT  P''^  quoiibrt ;  for  as  this  indiftment  is,  although  divers  bufticls  be 
muhe,  ,tvrnatum^o\&  at  ahove  twenty  pence,  if  every  bulhcl  be  not  fold  at  that 
nytfuit  u/tiu  pilce,  it  is  an  offence  which  ought  not  to  be  fo  alledged, — Sed  fion 
lu(.h  a  price,  ii  allocatur. 

/^innHii^.ncnt  A  FouRTH  FxcFPTioN  was,  Bccaufe  the  mdictment  is,  ^[ioa 
that  j^.h.  inrg  JoHANNK"'  JoMNSov,  tx'jlrns  cojnvtunis jfab'.clatiuSy  fold,  &c.  which 
ct  fucti  A  tradt,  Juf^.^s  that  lic  w  as  a  common  hoftler  at  the  time  of  the  indiftmciit, 

folti   ^f>Ot\%  .  ^ 

Contrary  to  the  rt.uutc,  is  g«>o(1,  will  out  axfrnng  tiiat  hf  was  fo  at  the  time  of  the  offence  coinmltted. 
Ante,  114.-2.  Roll.  Fop.  226.  2.  Lev.  jir^.  2.  MoJ.  1 19.  Ld.  Ray.  610.  37S.  Stra.  44*  5^4- 
Uun.3S1.lC4.    2.  Hawk.  r.C.  31^.  335. 

{a)  Sfti  i-.'h  2i.Jk.  I.    c.  21.  &  *8.     other  provifions  made  upon  this fukiic^,  . 
by  which  ihd's  itatutr*  :ire  repea!ed|  a.-id 

and 
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and  not  at  the  time  of  the  offence  committed.  And  it  Was  com-  Johniom's 
pared  to  an  indi£lmcnt  upon  the  ftatute  of  3.  Hen.  6.  c.  9.  which  Casi. 
hath  been  oftentim,'S  difcharged  as  void  j  for  that  is,  that  one  fuch 
entered  into  land,  ex'tjlim  liberum  tenementum  of  the  faid  y.  S,  which 
might  be  at  the  time  of  the  indictment,  but  not  at  the  time  of  the 
entry  ;  and  it  ought  to  be  certain,  and  not  by  intendment. — Sed 
mn  allocatur '^  for  there  the  offence  is  not  referred  to  the  time  of  the 
entry  Into  the  land  precifely,  being  referred  to  liberum  tenementum  .•  ' 

but  here  it  is  to  the  perfo^n,  which  may  be  well  intended  at  the 
time  of  the  felling,  &c.  as  28.  Hen,  8.  ScUns  cancm  ad  mordendum 
oves  confuetuniy  tic  refers  to  tlie  perfon,  and  to  the  time  of  the  of- 
fence. 

A  Fifth  Exception  was  taken,  Becaufe  the  indiftment  is,  ^^^*'J"-^ 
that  he  fold  within  his  manlion-houfe,  and  doth  not  fay  within  j^ "^ ^\\^^ 
his  inn. — Sed  non  allocatur  ;  for  it  ftiall  be  intended  to  be  all  one.  intended  hit  iw. 

A  Sixth  Exception  was  taken,  Becaufe  he  fold  dlverjis  fub-  An  indiament 
dltis  domini  regis,  and  doth  not  fay,  hofpitibus ;  nor  to  be  expended  ^ecA^r  foV«r 
for  provender;  for  otherwife  it  is  no  offence,  if  he  doth  not  fell  tortion  n^ed n»{ 
them  for  provender  to  be  expended  in  the  houfe  :   for  if  he  fell  aJledgc  that  the 
them  in  grofs  to  be  carried  into  another  country,  or  realm,  it  is  articles  were 
not  anv  offence  within  this  ftatute.— 5frf  non  allocatur.  fold  to  be  ufod 

A  Seventh  ExcEPTion  was,   Becaufe  it  is  not  fliewn  what  When  a  penal 
time  he  bought  or  fold  thcfc  onts,  and  it  might  be  many  years  ftatute  doe*  noc 
before,  and  therefore  he  ought  to  have  cxprefly  fet  forth  the  precife  * '"*^  ^^®/*^' 
time,  and  within  the  faid  markets,  and  fold  them  within  die  faid  [5 n'^d^notbl 
time,  otherwife  there  is  not  any  precife  ofFcnce  Ihewn. — Scdnonal-  ftatcd  in  tlie  in- 
locatur :  wherefore  it  was  adjudged  for  tlie  king.  di«mcnt. 

Ante,  603. 

NoTE,This  was  the  firfl  cafe  which  was  adjudged  by  Sir  James  'j-^e  conciufloa 
Lea,  after  he  was  Chief  Juftice,  upon  the  lirft  argument,  by  the  o^  comtrmf^r. 
importunitv  of  Sir  Thomas  Coventry  the  king's  attorney,  ««'«/•"«"»•«• 
who  pretended  to  have  the  more  fpeedy  difpatch  for  the  benefit  ©f  ^^'^',"'*.^' ^"  *^* 
the,  common  wealth  ;  and  that  many  of  thefe  faults  were  aided  by  Zaur^/"*^* 
the  concluiion  of  the  indiAment;  that  thefe  offences  were  done  Doagi.  30. 445. 
againft  former  ftatutes,  &c. 

Sir  Henry  Snelgar  agahijl  Hcnfton.  Cau  6. 

"p  EPLEVIN  of  the  taking  of  four  beads.    The  defendant  avows  One  tenant  in 
•^  for  rent  rcferved  upon  a  leafe  for  years,  of  the  moiety  of  the  common  may 
land,  whereof  he  was  tc:iant  in  common  witli  Sir  Henry  Snelgar,  ^'''^[hJr  ^^^ 
rendering  one  hundred  pounds  per  annum  ;  and  that  this  leafe  was  ^^^^^  g. 
afllgned  to  Sir  Henry  Smigar  ;  wherefore  he  dlftrained  :  and  it  was  ,.  rqu,  ^b. 
demurred,  whether  one   tenant    in  common  may  diftrain  upon  699. 
the  other  {a]  ;  and  adjudged  that  it  might  be,  where  he  comes  in  Perk.  31. 
under  the  leflee ;  and  the  diftrefs  may  be  taken  in  any  part  of  the  ^^'^^'  '9*»«- 
land  :  wherefore  the  defendant  had  retorn.  Cowp.*i». 

It  was  then  furmifed  on  the  defendant's  part,   that  forty  beads  The  defendant 
were  taken  and  impounded,  and  all  the  forty  were  not  delivered  >"  repiivin 
back  again,  and  therefore  prayed  that  the  IhcrifFlhould  make  de-  ^^^"^''^^^"^^^ 
Uvcrancc  to  him  of  forty ;  for  four  beads  v/crc  not  a  fufficient  ^luic  than^h^ 
{a)  See  4.  Ann.  c.  16.  f.  *;.  V'"'''  ^°/' 

Kra  didrefi;^"'^'^^^- 
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8irH.SNFT.GAR  diftrcfs  ;  and  he  had  taken  feciirity  of  the  plahitifFto  profccotc  fof 
^     «ftfw/       forty  beafts  taken;  wherefore  the  flieriff  fliould  deliver  all  the 
tumyotf.    ij^aits,  or  his  bond  to  profecute. 

But  THE  Court  denied  it ;  forafmuch  as  the  plaintiff  had  de- 
clared but  of  four  beafts  taken,  and  the  defendant  agreed  that 
four  were  only  taken,  and  avows  for  them,  he  is  there- 
fore now  without  remedy:  but  he  might  in  his  avowry  have 
fliewn  that  forty  beafts  were  taken,  and  have  avowed  for  all,  and 
prayed  return  of  all,  although  the  plaintiff  had  not  declared  of  fo 
many ;  but  becaufe  he  hath  not  done  fo,  he  is  without  remedy  to 
have  return  of  more  than  he  avows  for  the  taking. 

Caie  7.  Parker  agabijl  Brown. 

Apramifi,  bf    A  SSUMPSIT.   Whcrcas  he  was  fuitor  to  the  (herifF  of  M^^>. 
one  of  two  can-         /ex^  to  obtain  the  office  of  undcr-lherifF  for  fuch  a  year,  and 
didatesfor  the   to  be  made  undcr-lherifF  for  the  fame  year,  and  was  very  likely  to 
^office of  under-  obtain  the  faid  place  ;  for  which  the  defendant  alfo  at  the  &me 
'  fidCTati^Siai    ^""^  ^^  ^  fuitor  ;  that  the  defendantyin  coniideration  the  plaintiff 
thcothSrwiU    would  defift  his  fuit,  promifcd  to  the  plaintiff,  if  he  obtained  the 
dcfiAyisgood.  faid  ofHcc,  and  was  made  under-lheriff,  to  pay  to  tlie  plaintiff 
twenty  pounds  for  fuch  a  gelding,  which  the  plaintiff  had  deli- 
vered to  him  :  and  alledgeih  tnfaflo^  that  he  delivered  to  tlie  dc- 
.  -  fcndant  the  faid  gelding  ;  and  that  the  defendant  was  madcunder- 

iheriff,  and  executed  that  othcc  for  the  faid  year  \  and  that  he  had 
not  paid,  6cc. 

Upon  mn  ajfumpjit  pleaded,  and  verdift  found  for  the  plaintiff, 
judgment  was  given  in  the  common  pleas  for  the  plaintiff ;  aiid 
now  a  writ  of  error  was  brought  in  the  king's  bench  :  and  the 
error  infiftcd  upon  was,  That  this  is  no  lawful  nor  valuable  con- 
iideration. 

But  ALL  THE  Court  held,  that  the  confideration  was  good  and 
valuable ;  for  by  this  means  the  plaintiff  defifted  from  his  fuit, 
and  the  defendant  obtained  the  laid  office ;  wherefore  the  judg- 
ment was  affirmed. 


I 

I  Eafer 
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19.  Jac.  I.   .  In  the  King's  Bench. 

Sir  James  Lea,  Knf.  Chief  Jujlice* 

Sir  John  Djderidge,  Kfit.  1 

Sir  Robert  Houghton,  Knt.  \jHfli<^^^^ 

Sir  Thomas  Chamberlain,  Knt.  J 

Sir  Thomas  Coventry,  Knt.  Attorney  Genera/. 

Sir  Robert  Heath,  Knt.  Solicitor  General. 


A 


Benfon  and  his  Wife  againji  Hall  and  liis  Wife,  Cask  |. 

CTION  for  thefe  words  by  the  wife  of  Hatt^  of  the  wife  Words  «</- 
of  Baifon:  "  Thou  perjured  bead,  I  will  make  thee  fland >c7/vf/r  fpokeis 
*'  upo'a  a  fcafFold  iii  the  Star-chamber."  as,  **  1  hoo  p^r. 

^  ^  •*  jurcd  beail/' 

It  was  moved  in  arreft  of  judgment,  that  thefe  words  are  not  a^  aeiionaWc, 
aftionable,  bcine  fpoken  adiedtively,  not  pofitively,  "  Thou  art  a  "'l-^sihccon- 

'*  perjured  beaft"  J  ^  f  J^*  texr  (hews  they 

r^'J"     "  were  not  u led 

But  it  was  adjudged  that  the  aft  ion  well  lay  ;  for  thelaft  words  do  '"^  ^  pojiav^ 
not  mitigate  the  former,  but  ihew  what  washer  intent  in  thefe  ^^""^"^ 
words. 

Bothe  ^gainjl  Crampton.  c^,^  ^^ 

A  SSUMPSIT.   Whereas  a  legacy  of  forty  pounds  was  dcvifed  q„  ^  pT^mlfe 
-^^  to  the  plaintiff  by  J,  S.  who  made  the  defendant  his  exe- by  an  executor, 
cutor ;  and  tiiat  divers  goods  came  to  the  defendant's  hands,  and  in  confidcrHtion 
the  plaintiff  intended  to  fuc  him  for  that  legacy  ;  that  the  dcfen-  of  forbearance, 
dant,  in  confederation  the  plaintiff  would  forbear  his  fuit  at  fuch  ^/''\^TtA^ 
a  time,  promifed  to  pay,  &c-  AmJ^sljl 

Upon  mn  ajfumpfit  pleaded,  and  found  for  the  plaintiff,  it  was  ^**'  ^  '^*  ^°*' 
moved  in  arreft  of  judgment,  that  the  declaration  was  not  good,  ^°^;  ^^'-}^* 
becaufc  he  doth  not  aver  tliat  he  had  ajjcts  at  the  time  of  the  '*  ^°"^'  ^*^' 
Promife.  CoV^oA.    - 

Sed  non  alUcatur  ;  for  it  fhall  be  intended  he  had,  otherwife  he  l'^"^^^  ^'^' 
would  not  have  made  fuch  a  promife:  wherefore  it  was  adjudged   ^'' 
for  the  plaintiff. 

Swadling  cgainjl  Piers. 

Michaelmas  Term y   iS,  Jac.  i.     RoU  \g, 

rjECTMENT  of  aleafe  oftvthes;  and  doth  not  fhew  that  it 
^  was  by  deed.— And  becaufe  tythcs  cannot  pais  without  deed,  f^^^Tm^^"^ 
after  verdi'cl  for  the  plaintiff,  exception  being  taken  for  this  caufc,  ihow  rdemif« 
It  was  ruled  to  be  ill,  and  adjudged  for  the  defendant.  by  dnd. 

Carth.  3r,o.  crm,     Cro.  Car.  301.    4.  Bac.  Abr.  135.     In  Partridge  v.  Ball,  Ld.  Raym,  1,6.  Hit'cL 
tfcni«s  U)i(  Cac  to  be  iaw.    And  fee  Cartb.  390.  ^  •* 

R  r  3  Haytou 


*«4 
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R. 


CAft#4» 


Hayron  aga:  :f:  Wolfe. 

hlichMewuu  Term,  tj.  Jae.  I.     Puu  29O- 


^o%^.Urt>    TERROR  of  a  jii-mcnt  in  thr  comn^^n  r:::i=.    The  cafe  W2!. 
ll>.  r  ^%t.fM  admtr'jlrut'if  bv  ^  c/»  Tit'.cct^  txf.  -'m  cf  tl.e  \:}  1  J:  ':z  .:' .:  -.  -,   n:t 


druh,^  oz'tii^'-^  debt  upon  a  b;Li  ot  tony  po  j.:d>  agiini^"  Hti 


«y/5  t.  B   H 
plf  •/*  t  .a*  ^ 

^-'i,  *r.<i  ti^.i  T  J:c  ^.t^iitjaiit  p!e?ccd,  that  tht  faid  yriT  AiJrLh  made  The  u!d 
C.  r.»  ./'x'-.c,  yo\r.Tu:!rjt !. is  executor,  whoadmini{lcrcd,aiv-iificr\varU?  liic--,  a:id 
W'y>  '^f^k  jfor.  ^r  ',/r.  riiic  Hin';airAn  Fohi^t  his  fxccutor,  f/.'/  h  Utpit  chvs  ix.ci :..  J 
^S /•  *  .^..|  tfj-urnrnti  oi  tnc  faid  j'.cnTailot^  arvd  aciiiiiniUcrcd  divers  01  *- s 
A  •.  I  r  r  1 1  •     '  gootls  ;  u  hich  Benjumm  is  vet  alive. 

'f  ^:- rl^inrifT  rc:.Iie«,  quid  bene  et  ifrw::  t :1  ^I'lt  t'le  faid  7«^''' 
/"//;/«/  n.icic  the  faid  y^s^'w  TaHu  his  e^ec':r'.'^  v;h'  atln.imrcrcd 
the  K'''''d£,  2:.d  afterv  ?rc:s  cicd  and  ira^e  tl.c  'an  hcr-.jir,   .7  /  -  '/ 


^. 


|ji .".  to  ijt  »*!. 
Ammi  «m«*  U  net 

•  4*fariuri 


his  executor:  but  he  further  fait'i,  that  tl.e  faii  j'd;.  .'s   Tu.i-s/ i-;J 

and  tii^t  the  faid 

;;   tf-/iJT<'?jU    ot    ti'.C 

a  year,   djy, 

to  idnunillcr 


fiM  prove  the  will  of  the  f?iiJ  Jo-.n  yild 

P.enjarr.'inkd'lct^  ante  qzyd  fuf-.t'iu  onus  c 
Ifom  Um  decU*  ^^*^^  'J^^^  ^clhot^    rc f Li  j  '  d   he fo i  e  the  c  .i  m  a  r v ,  f  lic !  • 
ration,  for  it     and  place,  to  be  cxcciitor  to  the  fa;d  'john  A'.d  ichy  cr 
0niy  diewthow  his  goods  a:  executor  to  liim. 

cuu>r,  v'it.  by        The  defendant  hereupon  demurred  ;  and  it  was  adjudred  for  the 

•iiminifiermj     pLiintifF  iu  the  common   picric  :    and  now  a  tvrit  of  crior  bebig 

ibegoodf.         orcu^lit,  the  error  was  aii.-^r.eJ  in  matter  of  law. 

S.  C.  Palmer*        FlKST,  Tliat  the  rcplirnrion  is  a  de}>arture  from  tlic  declamtion, 

pl«r  M%    •    ^^^^^^^  ^-^  fuppofcrh  7-9/?;/  Taih'-A  to  be  executor  to  7«A//  ylldrich\ 

and  in  the  replication  it  is  allcdgtd,  that  he  died  before  probate  of 

the  tcftanient,  fothat  he  was  never  executor,  which  is  cc/itrary  to 

tlic  declaration. 

But  it  was  thereto  anfwercd  by  Kenden,  5r;;;V^;;/,  that  itwasnot 
^ny  departure,  but  ftood  well  wirli  the  declaration  ;  for  in  that  he 
was  named  executor  by  'jorn  Aidrich^  he  might  before  probate 
have  adminiftercd,  and  wlicn  he  died  before  probate,  he  died  in- 
tcflatc,  quoad  being  executor  to  'John  Aldrichy  and  his  executor 
cannot  be  executor  to  J'J-n  /ildrich. 

The  Cottar  was  of  opinion  with  the  defendant  in  the  writ  of 
error,  that  the  firft  jxidgmciu  fliould  be  affirmed  ;  for  the  declara- 
tion is  good,  that  he  adminiftered  as  executor:  and  the  replication 
is  not  any  departure  ;  for  that  (hews  how  he  was  executor,  quoad 
adminiftration,  but  not  abfolute  executor,  becaufe  he  had  noi 
proved  the  v/ill ;  and  thea,  when  he  died  without  prcbaie,  the 
firft  teOator  di^d  inteftatc. 
If  ^.  mike  ^.       \   Skco\'d   Qi,'Estion   was  made.   Whether  he   might  take 
Illbrproves'the  "P^"  himfelf  the  executorrtiip  of  John  Talbot,  and  refufe  to  be 
Willi  and /y,     cxccutor  of  John  ylidiuhe? — The  Court  held,  that  he  mig'^^ 
mjkc  6'.  hi«      Well  affcnt  to  be  executor  to  the  one  teftator,  and  refufe  for  the 
ocoutor  and     other  ;  and  not  like  to  the  cafes  put  of  aligning  dower  upon  condi- 
dics }  e.  may    \\(yx^    or  to  affcnt  to  le;^acies  conditionally,  or  to  aflent  to  one  .part 
cu:ori>iiM  r,  js.  <^^  ''^n  cflatc  in  a  legacy  of  a  term,  or  to  an  attornment,  to  part  an* 
-iij  riuifc  I'x  cxtcutoifiiliJ  to-'*.  S,  C.  I'^fnat:,  156.  itVcnt,  360.  Ricluidfon,  328.  J. Bac  Abf.  4^^? 
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not  to  all :  for  thcfc  wills  arc  fcvcral,  and  therefore  he  may  aflcnt     Havton 
to  be  executor  to  the  one,  and  not  to  the  other:  whereupon  the      Jj^"*'f 


judgment  was  affirmed.    I'iJe  9.  Co,  41.  Henjloivs  Cafe^  Dyer  367. 
34.  Hen,  6.  pi.  14.     44.  Edw.  3.  fl,  16. 

Amcotts  a^ainft  Calherich. 

In  the  Exchequer. 


WUL/E. 


Caie 


hufband  and  wife,  tenanrs  in  fpccial  tail,  had  ilTue,  and  the  wife  a  fccffmcntaf- 
dies  ;  Matthew  Jfr.cctts  the  hulband  makes  a  deed  of  feoffment  to  »er  «hc  death  of 
the  ufe  of  himfeltfor  life,  and  after  to  the  ufe  of  j^lexanJer  his  fon  ^'^^^l^^'^' 
in  tail,  and  a  letter  of  attorney  to  make  livery:  before  livery  is  ,Jiainder'to  hTs" 
made  be  takes  ^ufun  to  \rfc,  and  after  livery  was  made  to  thofe  fen  in  tail,  but 
ufes,  the  huft)and  dies;  t'lc  tenant  endows  Sufan^  who  lakes  the  ^^'^ /ww^  to 
defendant  to  hufband  ;  Ak^cander  the  Ion  enters,  and  brin";s  trcfnafs,  ^^f^^  "^"»  '^•f- 

*^  '  ric8  a  fccond 

The  question  was,  Whether  this  dower  was  well  affigned  ?  wifr,  and  */>«r 
This  cafe  was  argued  at  the  exchequer  bar  two  levcral  Terms,      ''wjpdies;  (hit 

_-,  ,-,,  1/11  .      #-       .   ,  fccond  wife  is 

The  first  question  was,  Whereas  a  hufband,  tenant  m  fpccial  not  emit!  d  to 
tail  with  his  wile,  having  ifluc  by  her,  and  fhc  dies,  and  he  taking  a  dower  j  for  tht 
fccond  wife  makes  a  feoffment,   Whether  this  fccond  wife  be  dow-  newciUte  wai 
able  of  this  poHcHion,  and  tiiat  the  affignmcnt  of  dower  to  her  "[»««»y 'J"  "^»- 

J  *   *  ^^  yr/»,  and  never 

were  good  ?  ^elted  in  the 

The  second  question,  Admitting  flie  were  dowablc,  yet  in-  ^^ufljan^*- 
afmuch  as  this  livery  was  made  upon  a  deed  of  feoffment,  fcaled  Co.  Lit.  19.31. 
before  the  coverture,  yet  executed  after,  to  the  ufe  of  the  hufband  40- 
for  life,  Whether  fhc  be  now  dowablc  ?  *-^^-  ^7- 

6.  Co.  34. 

It  was  resolved, and  foadjudged,  that  fheisnot  dowablc:  for  ?.  Co. -,6. 
this  livery  doth  not  gain  to  tlie  hufband  any  new  eftate ;  but  being  ««Ro'i'Ab.676. 
€odcm  wftanti  drawn  out  of  him,    it  doth  not  gain  to  him  any  feifin  ^^i\^^\(- 
whereof  his  wife  is  dowablc:  for  at  the  firft,  before  his  feoffment,  *'  Uon.^ie! 
he  had  not  any  eflate  whereof  the  wife  was  dowablc,  being  fuch  a  3!  Leoo.  Re' 
tenant  in  tail,  that  his  iffuc  by  his  fccond  wife  could  not  inherit,  P«'^-  3o*« 
44.  Edw,  3.  tL  24.     46.  Edw,  3.  fl,  24.:  then  when  he  hath  not  ?**^^u'  '5'* 
any  eftate  before  the  feoffment  whereof  the  wife  was  dowablc,  he  f'g^^  Ab^ils. 
hath  not  by  his  feoffment  gained  any  fuch  eftate  to  make  her  dow-  s^ Mr. Buticri 
able  ;  as  where  tenant  for  life  makes  a  feoffment,  as  3.  Hen,  4.  pi,  6.  note  (1 ).    Co.j 
or  a  jointenant  makes  a  feoffment,  as  T^.Edw,  i.  **  Dower ^^^  178.  ^*^«  330-c'^''"- 
— And  Tanfield  cited,    that  it  was  adjudged,  where  a  married  ""«^*«>339' 
man  took  a  fine,  and  by  the  fame  fine  rendered  the  land  to  another 
in  tail,  his  wife  fhall  not  be  endowed  tliereof ;  bccaufc  although 
he  took  it  in  fee,  yet  it  is  inftantly  out  of  him :  wlierclbre  here,  &c. 
And  for  the  other  point  it  is  not  now  qucftionablc.—- Wherefore 
it  was  adjudged  for  the  plaintiff* 


R  r  4  .  Trinity 


^'*  Trinity   Term, 

19.  Jac.  1.     In  the  King's' Bench. 


Sir  James  Lea,  Knt.  Chief  Jujlice, 

Sir  John  Doderidge,  Knt.  "J 

Sir  Robert  Houghton,  Knt.  (.  Jufiiceu 

Sir  Thomas  Chamberlain,  Knt.      \ 

Sir  Thomas  Coventry,  Knt.  Attorney  General. 

Sir  Robert  Heath,  Knt.  Solicitor  General. 


c*«t  I.  Bythal  and  five  Others  agatnft  Harris. 

E 


Ou!ia«rry  can-  TERROR  by  them  fix,  to  reverfc  a  judgment  in  an  cjeftmcnn 
nor  be  pleaded  \r\  The  defendant  in  the  wri  t  of  error  pleaded  outlawry  againft 
L"  c'ror^^r  of*^  "^"^  °"^  ^^  ^^^^  plaintiffs :  and  it  waj  thereupon  demurred  ;  be- 
wy  fuk'thaAs  '<^^^^^^  ^^^  is  an  aftion  not  to  recover  any  thing,  but  to  reftorc  them 
to  opcrvite  by  to  what  thcv  loft,  and  to  difcharge  them  of  damages  and  fines:  but 
way  of  dif.  it  was  agreed,  that  if  t\^o  plaintiffs  in  debt  be  barred,  and  bring 
^f8«-  ^  error,  the  outlawry  againft  one  is  a  good  bar  againft  the  other  for 
Ante,  1 17. 4^5.  purfuing  the  error,  becaufc  they  are  to  recover, 

\utn\  pi'h  Houghton,  JujVice^  held,  that  this  was  a  good  plea  in  a  writ  of 
35.i*^^-.6.pj!i7!error,  and  rehed  upon  the  Year-Book  i^.  Edw.  3.  and  faid,  that 
29.  Aff.  31.      other  books  are  direft  in  point. 

3;S'c'.Ab.764.  ^"^  ^^^  James  Lea,  Chief  Ju/iice,  Doderidge,  and  Cham- 
4.Bac.Ab.664,  BERLAIN  i  contra :  for  this  being  a  fuit  by  way  of  difcharge, 
6<5.  wherein  he  fhall  recover  nothing,  and  they  being  inforced  to  join, 

t.  Com.  Dig.  6.  becaufe  one  of  the  plaintiffs  was  a  defendant  in  the  former  aSion ; 
and  if  ihey  had  not  joined  in  error,  the  now  defendant  might  have 
named  one  who  was  outlawed,  who  was  defendant  in  the  former 
adtion,  and  fhould  have  joined  with  them  in  this  aftion,  and  fo 
they  never  (hoiild  have  any  remedy :  and  it  would  be  very  roif- 
chievous,  upon  an  outlawry  in  cafe  of  error,  attaint^  or  audita  que- 
rela, which  are  only  by  way  pf  difcharge,  if  it  fhould  be  any  bar, 
this  writ  being  but  a  commiffion.  Therefore  they  all  agreed  that 
it  was  not  any  plea ;  and  awarded,  that  he  fhould  anfwcr  to  the 
error, 

Casi  i.  Sir  William  Read's  Cafe, 

Outlawry  for  ClR  fVilHam  Read,  being  outlawed  upoi^  an  indiftment  for  not 
not  repairing  a  ^  repairing  of  a  bridge,  was  admitted  to  his  writ  of  error;  and 
bridge  rcvcrfcd,  nioved  to  purfuc  it  by  his  attorney,  and  to  put  in  bail,  and  not  to 

fcnd"twa,n;t^PP^^^i"P^^f^"- 

dsfcribed  in  the  Fanshawe  and  all  the  clerks  of  the  crown  ofSce  affirmed,  that 
**?//' wftiTn  ^^^"c^'£l^^  affign  error  upon  an  indictment;  but  he  ought  to 
thccoiinly  i  but  ^ppcar  in  perfon,  and  put  in  baif  in  perfon. 
he  wa^  obliged  The  Court  greatly  pitying  Sir  William  Read's  Cafe  (becaufe  he 
loam^nthiscr-  ^^s  a  pcrfon  of  ninety  years  of  age,  and  infirm,  and  had  kept  his 
Anu"  46^!'"'  chamber  for  iuiirmity  for  a  year  and  more),  conferred  with  the 
'  "*  Attorney-geneiHl  how  it  might  be  done:  but  they  all  resolvi-I) 
r^r^cc!*  "^'  it  covild  not  be  admitted,  bcmg  againft  the  courfe  of  the  court'; 
x.°Com?  Dig.  ^^^^  doubted  whether  the  king's  privy-fc^I  would  aid  him  [a]^ 
33.   4^1.       2.  Hawk.  3S8.     Garth.  7.     3.  Bac.  Ab.  772. 

'       '        (4)  ^td  vidf  Ante.  462. 
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He  was  thereupon  brought  f^om  his  houfc  ten  miles  from  London  Si»  WfniAM 
in  a  horfc-litter  upon  mens'  Ihoulders  to  the  bar,  and  came  into  R«*»'»  CAtt. 
court,  andaffigned  his  error,  and  put  in  bail  to  prolecute,  &c.  (a). 

The  error  affigned  was,  That  he  was  named  in  the  indiftment  Ante,  610. 
and  exigent^  Willielmus  Read  miles  de  cofnit.  Aftdd.-,   whereas  *^*'^*- 7- 
it  fhould  have  been,  dc  (I'uch  a  place)  in  comlt.  Midd.  alledging 
fome  place  certain  within  the  county. — And  for  that  caufc  the 
outlawry  was  rcverfcd. 

{a)  But  now  by  4.  U.  5.  Will.  &  Mar.  c.  18.     drfendant  may  appear  hy  attorney,  with- 
in outlawry,  except  (cr  crcafon  or  felony,  t!^     out  putting  in  fpecial  ball. 

Michaelmas  Term, 

19.  Jac.  J.    Ill  the  King's  Bench. 
Sir  James  Lea,  Knt.  Chief  Jujlice. 
Sir  John  Dodcridge,  Knt.  1 

Sir  Robert  Houghton,  Knt.  \     Jujliccs. 

Sit  Thomas  Chamberlain,  Knt.     j 
5/r  Thomas  Coventry^  Knt.  Attorney  General. 
Sir  Robert  Heath,  KnL  Solicitor  General. 


Gardiner  a^ainft  Korman,  Cah  i. 

EJECTMENT  of  a  leafe  of  Sir  Jrthur  CapelL     Upon  not  a  le^fe  madcby 
gujlty  pleaded,  upon  evidence  to  the  jury  at  tlie  bar,  a  leafe  hufband  and 
by  indenture  was  fhewn  in  evidence,  in  the  name  of  5/Vwifcofthe  Und 
Jrthur  Capcii  and  Elizaheth  \\xs  wife,  being  the*  land  of  the  wife,  f^i[;;!^/^V^^ 
which  was  figned  and  fealcd  by  the  hufbanJand  wife,  and  letter  of  icrttr  of  attor- 
attorney  by  the  hufband  and  wife  to  deliver  it  upon  the  land  in  "«>  '»«  i>«h 
their  names ;  and  he  delivered  it  in  both  their  names :  but  becaufe  their  namcs,wia 
the  declaration  was  of  a  leafe  of  Sir  Jrthur  Capdl\  only,  and  not  ^"PP"""  *  *!"i** 

,  r  1  •         -r  ^*  ^  T  "*  ^  ration  in  ejtct- 

in  the  name  ot  his  wife,  exception  was  taken.  „g„j  q„  ^^^^^ 

DODERIDGE,   CUAMBRRLAIN,   and    LeA,    Chief  Juftlce^   held,  by  ihc  hwfb-ind 

that  the  declaration  w^as  good  ;  for  the  delivery  by  the  attorney  is  **"'y'  ^^  **** 
a  void  warrant  as  to  the  Wife,  and  fo  it  is  the  leafe  of  the  hulband  ^oJ^y^bc^r^K' 
only:  but  if  the  leafe  had  been  delivered  upon  the  land  by  the  vo d  a$  to ti!e 
huftand  and  wife,  it  had  been  a  good  Icafe  for  both,  and  he  ought  wife,  it  Is  the 
to  have  declared  accordingly  ;  but  now  it  is  the  leafe  of  the  huf-  '**^*  of  the  huf- 
band only,  and  not  voidable,  hut  void  againft  the  wife  :  therefore  ^"^"^  °"*^* 
the  declaration  is  good.     But  Houghton,  Jvflue^  doubted  thereof.    "^^"**7-  5  3- 

•^  -^  Co.  Lit.  45. 

3.  Co.  35.     Cro.  Car.  165.     Cro.  Eliz.  47^.  656.     2.  Leon.  200.     Run.Ejcdl.  102.    f.  Com.  Dig.  561. 
2.  Bac.  Ab.  X76.     3.  Bac.Ab.  jc6.     Doug;!.  329. 

And  they  held,  that  where  qucftion  vras  betwixt  the  lord  and  In  what  cafe 
copyholder,  where  the  lord  alTelitth  a  fine  of  twelve  pounds  to  be  th«non-appcar- 
paid  by  a  copyholder,  and  appoints  it  to   he  paid  at  his  capital  ""^^ °^  ^  ^^^P*^" 
meffuage  of  the  manor  three  months  after,  and  the  copyholder  finea^,^^^^^^ 
pretending  tlic  fine  to  be  certain  (that  is  to  fay,  two  years  quit- amount  to  a 
rent),   offered  at  the  day  of  affclfi ng  the  fine  according  to  the  \tnt'(oxit\\wt. 
for  two  years,  but  at  tiie  dav  appointed  for  th^  payment  thereof  4.  Co.  17. 
Cometh  not  thither  to  excufe  his  non-payment,  nor  makes  any  »-RoH.Ab. 507. 
other  refufal,  that  in  law  tliis  is  a  forfeiture  of  his  copyhold  :  bpt  ^*y*  ^-' 
\i  he  had  come  at  the  day  alligncd  him  for  the  payment,  and  had  \^^'  *' •' 
I.  Lut.  597.     3.  Lev.  309.     Hob.  135.     a.  Com.  Dig.  507.     Gilbert's  Ten.  2:^7, 
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Gakoiuca    then  tendered  the  two  years  quit-rent,  being  the  fine  certain  due  ac- 
mfrauffi^      cording  to  the  cuftom,  though  not  the  fine  afleflied  and  demanded 
by  the  lord,  it  had  riot  been  a  forfeiture. 


Norm  AM 
Case  t' 


Rands  againjl  Peck. 

Trinity  Term,  19.  J^ac,  l.     RoU 


Debt  on  bond  in  T^EBT  in  thc  detinet ;  for  that  the  defendant  owed  him  fix  hun- 

the  dttiHet  for  to  J-^  Jrej  guilders  monet/F  Poloni^e :  and  declares  upon  a  bill  obli- 

jpTX^T^W  -  S^^'^^y*  wherein  the  defendant  was  obliged  to  pay  to  him  fix  hun- 

lucof  fo  much'  ^^"^  gnilders  of  legal  money  PQloniJh^  viz,  ad  valorem  two  hundred 

£*j/^,  is  good  j  and  twenty  pounds  legalis  moneta  JngUa  \  and  that  thc  defendant 

for  the  jury  may  had  not  paid  to  him  the  faid  two  hundred  and  twenty  pounds  mo- 

^"^  ^^?8^*^"^'    ^^^  ^^/^//^,  nor  the  faid  fix  liundred  guilders  moneta  Po/oniit ;  per 

"'^'     *  quodanio  accrevit^  bfc.     The  defendant  pleaded  nan  ejl  fa^um  ;  and 

ycW%o°^       found  for  the  plaintiff;  and  that  the  value  of  the  fix  hundred 

Jones',  69/^^    guilders  Pol'tjh  was  at  the  time  of  the  bill,  and  now,  two  hundred 

1.  Leon,  41.      and  twenty  pounds.     It  was  hereupon  moved  in  arreft  of  judgment, 

Cr^^Er  "^  6       Fi^sT,  That  the  aftion  ought  not  to  be  in  the  detintty  becaufe  it 

Skin.  triP     i^  upon  a  bill  obligatory;  but  it  ought  to  have  been  in  the  dehet 

5.  Com.i>ig,     and  detlnet.     Vide  34.  Hen.  6.  pL  12.      9.  Ediv.  4   pL  49.    Bk.  of 

H3-  Ent.  157.  and  Draper  v>  Raftall  (a)*^^^ed  non  allocatur  ;   for  inai- 

jnuch  as  he  is  not  to  recover  the  guilders,  but  the  value  of  them 

found  by  the  jury,  and  the  demand  is  not  of  any  fum  certain,  and 

the  value  is  not  known  to  the  Court,  the  demand  is  good  enough 

in  the  deiinet.     And  Houghton  faid,  that  was  the  reafon  why  an 

aftion  againft  an  executor  for  the  tcllator's  debt  (becaufe  it  is  not 

certain  what  fum  he  Ihall  recover,  but  only  according  to  tlie  ajfcti 

he  hath  in  his  hands)  (hall  be  brought  in  thc-detinet:  fo  it  Ihall  be 

here,  where  the, fum  is  uncertain,  and  not  known  to  the  Court, 

the  aftion  fhall  be  brought  in  the  dctinet  only,  and  the  certainty 

which  he  fhall  recover  fhall  be  made  by  thc  jury ;  and  therefore  tht 

a£tion  is  well  brought. 

A  SECOND  OBJECTION  was,  That  thc  adlion  brought  for  thc 
guilders  Polonijh  is  an  Englljh  and  not  a  Latin  word  ;  whereas  it 
ought  to  have  been  a  Latin  word,  with  an  Jnglice.^^Scd  non  alU^ 
catur.     Wherefore  it  was  adjudged  for  the  plauitilF, 

{a)  Ante,  88, 

C411 3.  Hall  againjl  Walland. 

Eafier  Term,  ig,  Jac.  i.    Roll ^2'^,     Lcicejler. 

*fh«v»v/allcdg.  URROR  of  a  judgment  in  the  common  pleas  in  an  ajfumpfiti 
fdin  thedech-  *-'  where  the  plaintiff  declared,  Whereas  fVilliam  Mqb'ui  was 
ration  (haji  be  pofleficd  of  fuch  land  in  Mellon  Mowbrey  for  a  terra  of  years  of  thc 
!!I^hc to^Iy  d«^i«»<eof  7oA«  Woodward  \  and  whereas  there  was  communication 
p"mcd  b" be  betwixt  the  faid  William  Mabbs  and  thc  defendant  for  his  cftatc 
margin,  if  no  and  intereft,  the  defendant  27th  4pril,  18,  Jac.  i.  at  Melton  Mo^- 
fthcr  county  be  hrey  aforefaid,  in  confideration  the  plaintiff  would  procure  the  faid 
mentioned.  j^j^^  V/oodward  to  licenfe  the  faid  William  Mabbs  to  affign  hisleafc 
Ante,  196.  ^^^^  intereft  to  thc  faid  John  Walland>,  promifed  he  would  pay  ali 
Ld  R^ym  -  8  ^^'^  charges,  and  as  much  as  he  <iefcrved  for  obtaining  thereof,  not 
3/wiir  340!  exceeding  forty -four  Ihillings :  andalledgcs  infaft,  that  he  after- 
Sira.  1015.  ward,  v;s.  ii\\vjune^  zt  Melton  Mo-u:brcy  aforefaid,  procured  the 
a.  Bi.  Kwp.  S47.  faid  John  Woodivurd  to  grant  this  licence ;  and  that  he  paid  to  him 
tiicrcforc  twcntv  Ihiiiiu^':,   und  thc  qnRrolhag  thereof  coft  forty 

fhillirjT'^ 
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Shillings,  and  deferved  for  his  pains  ten  (hillings;  and  that  the  Hali. 
defendant,  licet  requijttus^  had  not  paid,  &c.  The  defendant  here-  «^«^ 
upon  demurred ;  and  adjudged  for  die  plaintiff,  and  error  brought.        Ai.|.Aito. 

The  First  Error  affigned  was,  Becaufe  it  is  not  fhewn  in 
what  county  Melton  Mowbny  was  ;  fo  it  doth  not  appear  where 
the  land  lies,  nor  where  the  promife  was  made. — Sed  non  allocatur  ; 
for  Leicefter  being  in  the  margent,  it  is  always  intended  to  be  the 
county  where  the  land  lies,  none  other  being  mentioned.  Vide 
Plowd,  253.  275.     39.  Hen.  6.  pi.  I4. 

A  Second  Error  affigned  was,  Becaufe  he  (hewethnot  what  On  apromlfei« 
term  was  to  come,  nor  that  he  was  tied  with  any  condition  to  re-  P*?  *"  confide- 
ft  rain  him  from  alienation. — Sid  non  allocatur :  for  w ''^''' how  g*  ^ne  k^'Tto 
many  years  were  to  come,  nor  whether  there  was  any  fuch  condi-  gram  licence  to 
tion ;  for  if  the  one  will  not  buy,  nor  the  other  fell  without  licence,  leflee  to  aifign  5 
his  procuring  a  licence  is  a  fufficient  caufe,  &c.  Wherefore  the '^^*^'^^'"  **^'^ '"* 
declaration  is  fufficient.  unex^irUortYm 

Ttfiraintofalttn" 

mHok  need  be  (hewn. 
Th  IRDLY,  Becaufe  he  doth  not  alledgc  thedajr  nor  place  where  ^jfMtpjit  for 
he  expended  thefe  fums. — Sed  non  allocatur ;  for  it  is  but  a  con-  money  expend* 
veyance  to  the  aflion,  and  not  traverfablc.  ^  n«d  not 

'  fliew  the  day 

and  place  wher«.      Poft.  619. 

Fourthly,  That  he  alledgcs  the  promifc  to  be  to  pay  tantum  a  i>roinire  to 
^antum  meruertt  \   and  avers,  that  he  deferved  twenty  millings,  pay'««'«f«ftf«p 
Mrhich  is  an  uncertain  and  void  promife ;  for  it  cannot  appear  what  '"*  «"^«''> 
he  deferved :  and  then  entire  damages  being  given,  it  is  ill  for  tliis  I^/"^J^. 
caufe,  and  the  judgm|cnt  erroneous  for  2\\.  —  Sed  non  allocatur :  for  ruit  tMttm^t 
fuch  promifc  to  pay  tantum  quantum  meruerit  is  certain  enough,  and  wdl  ailedged. 
he  Ihalimake  the  demand  what  he  deferves  ;  and  if  he  demand  too  Cro,Car.  77. 
innch,  the  jury  Ihall  abridge  it  according  to  their  difcrction.     In  CrolEUa.  t^ 
proof  thereof  two  precedents  were  Ihewn:  \)\tont  Ivev,  Chefter{a)^ 
where  a  taylor  brought  fuch  an  aiElion,  and  ailedged  a  promife  to 
pay  tantum  quantum  meruerit  for  the  making  of  fuch  garments,  and 
recovered  ;  the  other,  Shcpheard  v.  Edwards  (^),  where  a  phyfician 
brought  fuch  an  ad  ion  upon  a  promife  to  pay  tantum  quantum  me* 
ruerit  for  fuch  a  cure ;  and  avers  that  he  cured  hinj,  and  deferved 
one  hundred  pounds.     And  of  that  opinion  was  all  the  Court 
here  ;  and  tlierefore  the  judgment  was  affirmed, 
{a)  Ante,  560.  {b)  Ante,  370. 

Salmon  againji  Swann,  and  Others.  Case  4^ 

Trinity  Term^   19.  Jac»  I.    Roll  2^. 
"D  EPLEVIN.    Upon  demurrer  the  cafe  appeared  to  be  thus :  if  a  leafe  foe 
■*^  The  king  being  feifcd  in  fee  of  a  farm  called  Chalk-farm^  in  ywri  be  mada 
the  fecond  year  of  his  reign  let  it  to  the  Earl  of  Northumberland  and  ^  commence 
others  for  an  hundred  years,  if  Frances  countefs  of  Kildare,  and  ^^'^'^j^^jjj* 
wife  to  Lord  Cobham^  fhould  fo  long  live,  to  begin  after  the  death  grtmee  of  the 
of  Rtnry  Lord  Cobham  \  and  afterwards  in  the  fame  year  granted  inheritance  af- 
the  land  in  fee  to  Charles  Brook y  who  on  the  6th  December ^  4.  Jac.  1.  «cnvard  make« 
let  it  to  Pa^e  for  twenty-one  years  :  afterward,  in  OSJober,  5.  Jac.  i.  jj^^^/^d  ^*" 
the  Marl  of  Northumberland  and  others,  the  leflecs  for  a  hundred  the  leflce  of  the 
years,  granted  that  term  to  the  faid  Charles  Brook :  in  November^  future  intereA 
5.  Jac.  I.  Charles  Brook  granted  a  rent  of  twenty  pounds  a  year  to  affigns  to  ttie 

grantee  of  the 
in'ifrtarcei  the  future   intcrcfl  is  dfowned  In  the  inhcjitanc^     Aptc,  x-'S-iw-Co,  Lit.  330.      a,  |^olI. 

Sir 
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SAtMow       Sir  Thomas  Trever  and  otficrs  during  the  life  of  the  faid  Frances^ 
•*f'''!^    wife  to  Lord  Cohham  :   afterward  Henry  Lord  Cobbam  died.    The 

OT^cftft  defendant,  as  fcn^ant  to  the  grantees  of  the  rent,  diftrains  upon 
Page  the'  Icflee  for  this  rent.  The  qucftion  was.  Whether  this 
diftrcfs  were  lawful  or  not  ?  And  this  rcfted  upon  the  Icafe  for  a 
hundred  years,  whether  it  were  in  ejfe  in  Charles  Brooke  who  had 
the  inheritance,  and  granted  that  rent,  or  if  it  were  drowned  in  the 
inheritance :  for  if  it  were  not  drowned,  then  it  fhould  avoid  the 
Icifc  for  twenty- one  years,  which  was  before  this  rent -charge 
granted;  and  this  term  being  in  the  grantor  who  granted  it,  is 
liabfe  to  the  p-iymcnt  of  the  rent. 

It  was  resolved,  that  it  was  drowned  hi  the  inheritance:  for, 
notwithftanding  this  Icafe  for  twenty-one  years,  it  is  not  fo  fevered 
from  the  reverfion,  but  by  grant  thereof  to  him  v/ho  hath  the  in- 
heritance the  future  term  is  drowned,  and  never  (hall  rife  again; 
and  by  confcquencc  this  itiit  Ihall  not  charge  the  poflcffion  ct  the 
termor,  who  had  the  eftate  before  the  rent  granted,  and  comts 
paramount  it.  Wh.reforeit  was  adjudgpdforthe  defendant.  VJi 
14.  Hen.  7.  pi  2.  5.  Edw.  4.  pi.  2.  5.  Hen.  7.  pL  38* 
See  1 1.  Geo.  2.  c,  19.  f.  22.     Aote,  44. 

Casz  5.     Moor  agaiiift  Sir  George  Reignalls,  Marfhal  of  the  King's 

Bench. 
Debt  for  an  TAEBT  againft  the  defendant  for  fufFcring  one  Jlfop  to  cfcapc, 
efcape  on  a  ca-  kJ  ^,j^q  ^y^g  condemned  in  debt,  and  outlawed  after  judgment,  and 
{fl'er'-udCem  Tcmovcd  into  the  king's  bench  by  habeas  corpus  from  Gloucefterjhirt. 
may  beeithtrin  The  defendant  fhews,  that  he  never  was  taken  in  execution ;  and 
the  MiwyMwor  jj^^j  ^fj^^  j^g  jj^j  \ittx\  imprifoned  for  two  years  he  efcaped. 

at  the  fuu  of  ilifl  *  "^  ^ 

pir^  only.  The  plaintiff  tlicreupon  demurred. 

Ante,  533.361.     yjjg  FIRST   EXCEPTION   w^as,    Becaufe  the  adion  was  not 

Bridg.  67.         brought  iam  pro  donu  reg\  quam  pro/eip/o,  for  fuffering  an  outlawed 

5.  Co.  89.        perfon  to  efcape. 

Cro.  III.  706,      ^^^  ^^^^  allocatur :  for  he  may  bring  his  adion  of  debt  for  what 

Moor,  566.       he  hath  loft  \  and  it  was  certified  by  the  prothonotary,  that  the 

i.RoJi.Ab.895.  precedents  arc  both  ways.     Wherefore  it  was  adjudged  for  the 

Y^lV*«-         plaintiff. 

5,  Mod.  20f.      * 
I.P.Will.  633. 

Casf.  6.  Cave  againft  Polewheel. 

K  Scire  facias  TERROR  tn  thc  exchcquerchamber  of  a  judgment  given  in  the 
reiurn.bkon  a  -£-«  king's  bench  in  debt  for  fix  hundred  pounds,  h  fcire  facias  w?.s 
wiong  day  is  a  awarded  ad  audicndum  errores,  returnable  the  i  ith  May,  18.  Jac.  I. 
difccHtmuanct.     ^^^  ^^^^^^  ^^,^^  ^^^^  ^^^  ^^^^  j^^,  of  adjournment  in  the  exchequer* 

jtncs,  14.         chamber ;  and  therefore  it  was'hcld  clearly  by  all  the  Justices 

AND  Baronj^  to  be  a  difcontinuance. 
ir  a  writ  of  error      And  THEN  it  was  moved,  that  the  plaintiff  fhould  have  allow* 
inrbctxche-     ancc  of  a  uew  writ  of  error  coram  veins  refulcnt.  which  was  taken 
qiier-chambcr    under  fcal,  and  certified.— And  it  was  rV.solved  that  itlay  not; 


JlmovXrj'^  diivacdby  the  ftatutes  that  they  (hall  proceed  upon  a  writ  of  error, 
plaintiff 'cannot  awarded  to  the  Chief  jui\ice  of  thc  king's  bench,  to  remove  tnc 
»iavca  writ  f.  rccofd,  aud  lo  reverfc  or  affirm,  and  then  to  remand  :  and  tlicy 
rn*n  to/..  r,(t     ^^        ^^^^         T)owcr  to  aw  afd  execution  ;  but  that  is  to  be  done  in 

dit  'y  but  rl)c:e      '  ■'    ' 

tiiaA  bca-htw  writ  of  error.     Apir,  ?p».  J35.  3^4-— J'^n-s,  i-f.  Hob.  -^^     u  Roll.  Abf.  755'     ^ 
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the  king^s  bench  :  fo  when  the  plaintifF  is  non-fuited,  or  the  writ  '  Cavi 
difcontinuedy  they  have  no  more  to  do  with  it;  but  It  Ihall  be  re-  aiainj 
manded,  becaufe  they  have  not  any  record  before  them:  and  if  it  ^olxv^hlxl, 
fhould  be  permitted  that  they  Ihould  have  a  writ  of  error,  fuod 
coram  vo^/'i  ir^^^^  he  might  oftentimes  difcontinue,  and  afterwards 
have  another  writ  of  error,  and  thereby  infinitely  delay  tJxe  plaintifF, 
that  he  never  Ihould  have  execution ;  and  by  law  he  ought  to  have 
but  one  fuperfifiieas :  and  altliough  a  precedent  was  (hewn  in  Trinity 
Term  J  33.  EUx,  Roll  682.  Gyddy  v.  Serjeant  Heale^  where  the  writ 
of  error  was  difcontinued  by  the  non  venue  of  the  Juftices  (a),  and 
a  new  writ  of  error  coram  vobis  rejidet  brought  and  difcontinued, 
and  afterward  a  fecond  writ  of  error  brought,  and  tlie  judgment 
thereupon  affirmed ;  and  another  precedent  in  Michaelmas  Term^ 
Q.  Jac,  I.  Roll  2(p.  Hadright  v>  okirdcn^  where  a  writ  of  error 
being  difcontinued,  a  new  writ  of  error  was  brought  coram  vohis 
refidct^  and  tliercupon  error  of  infancy  affigned,  and  found,  and 
the  judgment  was  reverfcd ;  and  although  it  was  affirmed  by  Hop- 
KILL,  who  was  late  clerk  of  tlie  errors,  that  tlicre  were  many  pre- 
cedents in  that  kind, 

Yet  ALL  THE  Justices  and  Barons  held,  that  tliefe  prece- 
dents were  without  debate  :  but  for  the  reafons  before,  they  would 
not  allow  this  writ  of  error,  and  that  it  was  not  allowable  by  the 
ftatute;  for  it  is  anew  ftatute,  and  fha.Il  not  be  extended:  and  a 
precedent  was  cited,  Tenant  v,  Forejl^  14.  Jac.  i.  where  fuch  a  writ  of 
error  coram  vohis  rejidet  was  brought,  but  upon  debate  difallo wed :  and 
it  was  faid,  they  had  not  here  the  record,  but  a  tranfcript  thereof; 
for  the  record  itfelf  always  remains  in  the  king's  bench.  And  ' 
forafmuch  as  they  may  not  award  execution,  they  may  not  admit  a 
writ  of  error,  but  according  to  the  words  of  the  ftatute. 
(a)  Sec  i6.Cjr.  2.  c.  4.  and  20«  Car.  2.  c.  4. 

Sir  Paul  Tracey  (igainjl  John  Dutton.  Case  7. 

Hilary  Term,   18.  Jac.  I.     Roll  1036. 
T^EBT  for  three  hundred  and  thirty-three  pounds,  upon  a  leafe  if  a  female  lef- 
-■^  by  Anne  his  wife  dum  folafuh  to  the  defendant,  rendering  five  ^^  ""^Ties,  the 
hundred  and  feventy  pounds  prr  am.  at  the  Annunciation  and  St.  lo^^kr  noiice^^^ 
Michael^  with  a  nomine  poeiuv  of  forty  Ihillings  for  every  day  the  the  coverture, 
rent  fhould  be  arrcar  after  thirty  days  from  any  the  faid  Feafts:  and  pay  his  rent 
and  Ihews,  that  a  marriage  was  had  between  them  ift  5/?/>fr;wi«-, '^^'rhu/band  5 

17.  Jac.  I.:  and  afterward,  at  Michaelmas  18.  Jac.  i.  the  rent  of  [^"^ ^'^^^^Jj^^^  '' 
two  hundred  and  feventy-fivc  pounds  was  in  arrcar ;  and  that  upon  withJLt^hehuf. 
29th  O^obcTj  18.  Jac.  I.  he  demanded  the  rent :  and  for  the  rent  band's cmfenr, 
of  two  hundred  and  feventy-five  pounds,  and  fifty-eight  pounds  he  will  be  liable 
for  feveral  fums  forfeited  nomine  pcvuev  for  twenty-nine  days  after  *°  ^^^  *' ***^^ 
the  demand,  the  aft  ion  was  brought.  Upon  non  debet  pleaded,  a  *^^'"' 
fpecial  verdift  was  found,  that  the  plaintiff's  wife  29th  September^  2.  Lev.  22. 

18.  Jac.  I.  demanded  this  rent  of  two  hundred  and  feventy-five  ^•^'^"*' *°4-' 
pounds  of  his  fon,  who  paid  it ;  and  that  the  huiband,  29th  Ohoher^  i^Mod  8 
18.  Jac.  I.  demanded  the  rent,  and  none  was  there  to  pay  it ;  and  p'aim.  206.^' 
that  in  fourteen  days  after  the  payment  he  heard  thereof  and  dif- 
aflented,  and  brought  the  aftion. 

The  first  q^^eition  was,  When  th feme  covert  receives  from 
her  leflees  the  rents,  the  IcfTces  not  having  notice  of  the  coverture 
(for  here  it  was  not  found  that  theicfrce  had  any  notice  of  the  mar- 
riage), Whether  this  payment  be  gooJagainll  the  huiband  ?  For  it 

was 
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T«AciT     was  agreed  on  both  fides,  if  a  wife  receive  rents  from  the  tenants  of 
mgrnimft       jj^^  bulband's  lands,  it  is  not  any  payment,  no  more  than  a  mere 
sTToii.     ftrjijigg,. .  f^f  fljg  jjgji^  nothing  to  do  by  law  witli  the  receiving  of 
her  buiband's  rents* 

The  queftion  was,  Whether  this  receipt  of  rent  upon  a  leafc 
made  by  the  wife  herfelf  before  the  coverture  (the  lefiee  not  having 
notice  of  the  coverture),  there  being  no  countermand  of  the  pay- 
ment of  the  rent  to  the  wife,  be  good  or  no  ? 

And  it  was  refolved  by  the  Court,  that  this  payment  of  rent 
to  the  wife  was  no  payment ;  but  the  hufband  may  well  demand 
and  recover  it  again. 

And  although  it  were  alledged  that  theleflec  might  pcradventure 
pay  it,  not  having  notice  of  the  marriage  (for  it  may  be  the  wife, 
bemg  the  leffor,  came  to  demand  it),  and  he  being  by  condition  or 
bond  peradventure  bound  to  the  payment  of  his  rent,  paid  it  to  her 
who  was  his  leflbr,  in  prefervation  of  his  eftatex)r  bond  ;  and  it 
would  be  bard  to  enforce  him  to  pay  it  again,  and  be  a  dangerous 
5*  Cot  »7.b.  cafe  for  leflees:  in  proof  tliereof  was  cited  18.  Hen.  6.  pL  4.  that 
payment  to  z  feme  covert  executrix  is  good  ;  and  5.  Co.  112.  Ma!- 
hrfs  Cafe^  7..  Rich.  2.  **  Jttorn.^*  8.  S.Co.()2.:  yet  THE  Court 
faid,  that  the  Icflee  is  to  do  it  at  his  peril,  and  the  payment  to  the 
wife  is  not  material ;  for  by  fuch  pretences  femes  covert  Ihould  re- 
ceive their  hulbands*  rents  without  their  authority,  which  is  not 
allowable.  Wherefore  for  that  point  they  refolved  for  the  plaintiflF 
for  the  principal  debt. 

^.  In  debt  on      SECONDLY,  It  was  moved,  tliat  although  this  adion  lay  for  the 

arenf  J^fSTj"^  ^^"^  of  two  hundred  and  feventy-fivc  pounds,  yet  it  lay  not  for  the 

meminltttM  for  ^^"^  demanded  to  be  forfeited  nomine  poena  ;  and  if  it  were  good  for 

every  day  it  was  the  nomine  pcemt  of  forty  (hillings,  yet  being  demanded  upon  the 

in  arrear,  whe-  29th  Odober^  and  no  demand  being  alledged  beiides  that  day,  it 

ther  a  dcnoand   being  a  penalty  upon  every  day,  and  as  feveral  nomine pcen^y  he 

forcvery^day'7  o^gbtthercfore  for  every  day's  forfeiture  to  have  demanded  it;  fpr 

forfeiture?        without  a  demand,  and  non-payment  upon  demand,  there  cannot 

11  k  «       «     be  any  forfeiture.     FidiPlow.  i^^.     T^Co.2%.  MaumPsCafe.    New 

Hob.  82.2015.    ^^^  ^j,^^^  120.— And  of  this  point  the  Court  doubted,  Whe- 

ther  he  might  have  any  forfeiture  without  exprefs  notice  given? 

and.  Whether  it  be  as  a  feveral  penalty  for  every  day,  or  as  one 

entire  penalty  for  all  the  days  after  the  demand  and  non-payment, 

until  the  defendant  pleads  payment  or  tender  ?  they  would  not 

refolve:  whereupon  Yelverton,  being  ofcounfel for  the  plaintiff, 

faid,  he  would  relinquifh  the  penalties,  and  pray  judgtnent  for  the 

rent ;  andfo,  as  to  that  point,  it  was  adjudged  for  thS  plaintiff. 

Case  8.       Hanbury  againft  Ireland,  Attorney  of  the  King^s  Bench. 

Softer  Term,  19.  Jac.  I.   Roll  iz8. 
Trefpafsona    npRESPASS  by  bill  filed  in  iftVtfry  T/m,  1 8.  Jtff.  I- ;  fortliatthc 
u"  T^m"i1'*  defendant,  on  the  20th  January,    ij.yac.  i.  quemiam  Johtn. 

jL  i!iox  af.  Hawfield,  fervant  to  the  plaintiff,  did  affault,  beat,  and  wound  j  ^^ 
fauitjog  the  quod  le  plaint,  fervitium  prad.  JOH  AN.  per  magnum  tempus,  fcilicet  a 
pUiiitiff '»  fer-  pradiiio  20.  Mart.  17.  JupradiQo  ufque  prim.  Martii  ex  tunc  pro^' 
i^nt  on  loth  Jiqj^ent.  perdidit ;  ac  unum  equum  of  the  plaintiff's  adtunc  it  Aii^^ 
^jZ^^.f^^uod^^P^^  ''  ^fportavit,  et  alia  enormia,  tsfc. 

Jvvuium  ferriiJti,  <*vis.  from  the  aforefald  aoch  March  to  the  ift  March  then  ocxt  foUowHigt**  ^^ 
neither  be  anunded  nor  aided  by  intendment ;  for  the  lofs  of  fervice  is  the  gift  of  tiie  aftion,  and  ta^^^ 
fhewn  with  ceria  •>:/•  Hob.  1S9.  i.  Vent.  103.  i.Saund.  16^.  i.  5aand.i69.  5.  Mod.  xl^6« 
iuanje,  954, 1.9*.     4,  ra^.  At>.  95.     Salk.  66*.     Ld.  Raj,  194..    '1,  Bl  R^p.  41;;,       *  u^ .  6  . 
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Judgment  was  givrn  by  nihil  dlclt ;  and  damages  found,  and  re-    Hakiuht 
turned  to  ten  pounds  upon  a  writ  of  enquiry.  «?«V' 

It  was  now  moved,  that  the  plamtifF  mould  not  recover,  but  the 
bill  (hould  abate  ;  for  the  bill  is  brought  in  Hilary  Tcmt^  i%.Jac,  i. 
and  the  battery  is  fuppol'cd  on  the  20th  January j  17.  Jac,  i.  and 
the  lofs  of  the  fcrvice  to  be  per  mapium  tempus^fciL  a  pr^di^9 
20.  Mart  a  17.  Jac.  I.  u/quf  prim.  Mar  tit  following,  which  was 
in  March  18.  Jac.  I.  which  is  to  the  time  after  the  aAion  brought ; 
and  damages  are  given  for  the  time  after  thca£lion  brought. 

But  it  was  moved  by  Calthrop  that  it  was  a  mifprifion  ;  for 
It  ought  to  have  been  from  the  forcfaid  20U1  January  unto  the  firft 
oi  March  following,  which  was  in  anno  i*j.jac.  i.  and  before  the 
aftion  brought :  but  as  it  is,  he  moved,  that  it  was  well  enough  ;  for 
the  battery  is  alledgcd  to  beonthc  20th  Januaryy  17.  Jac.  i.  which 
was  good,  and  before  the  adion  brought ;  and  the  allegation,  per 
quod  fervitium  ami/it  per  magnum  tempusy  is  good  enough  ;  then  the 
SCILICET  a  pradltlo  20.  die  Martii  (which  is  a  mifprifion  for  Ja- 
nuary) is  idle  and  void  :  and  compared  it  to  the  cdfe  20.  Hen.  6.  pi  15. 
where  a  trefpafs  was  fuppofed  with  a  continuando  from  the  day  of 
the  writ,  scilicet  fuch  a  day  (which  was  miftaken),  yet  it  was 
well  enough  ;  and  to  the  caie  of  Tefmond  v.  John/on  (a),  where 
the  lofs  was  14th  May^  and  the  trover  the  15th  May^  et  quod  pof tea 
SCILICET  primo  die  Mali  anno  pradiBo  he  converted,  which  cannot 
be;  and  it  was  adjudged  that  the  words  after  the  scilicet  were 
void,  and  th^  pof  tea  was  fufficient:  fohere,  &c. 

But  ALL  TH>:  Court  held,  that  in  this  cafe  it  was  not  good, 
nor  is  it  aided  by  intendment,  nor  amendable,  nor  like  the  cafes 
cited :  for  there,  in  the  firft  cafe,  the  continuance  unto  the  day  of 
the  writ  was  fufficient ;  and  that  appeareth  upon  record,  and  the 
SCILICET  is  not  material  :  fo  the  allegation  quod pojtea  convenit  is 
fufficient ;  and  the  scilicet  (which  is  repugnant)  is  idle,  and  not 
material.     But  here  the  point  of  tlic  aftion  is  in  the  lofs  of  his 
fervice,  which  ought  to  be  fhcwn  certainly,  for  that  only  enables  Poft.  61 S. 
him  to  theaftion  ;  andif  the  time  certain  be  not  exprcllcd  therein,  ri.  Com.  8. 
the  count  is  not  good:  and  thertiore  the  scilicet,   and  what  ^^^^J*  >i4« 
comes  after  it,  is  material  ;  which  being  ill  allcdged,  the  count  is  ^•'^^'■•^*^P*7**» 
not  good.     Wherefore  it  was  adjudged  for  the  defendant. 

{a)  Ante,  422. 

Charles  Willii  a?ainj}  Shepherd.  ^^^^ 

Trinity  Term,   ig.Jac.  i.    Roll 
A  CTION  FOR  WORDS.     Whereas  the  plaintiff  for  twelve  To  charge  » 
'^  years  laft  paft  was,  and  yet. is,  fervant  to  Lord  JrundcU  and  "'*"  ^**<^  *» 
fteward  of  his  courts  in  the  county  of  Dorfct ;  auJ  whereas  for  [^^'^chmlh* 
thirty  vears  fincc,   and   yet,  he  is  a   parifhion.r   of  Gillhighamy  ^iTdcal'loi 
and  had  been  churchwarden  there  for  a  year,  and  during  that  time  lediorfoV  the 
received  one   hundred  pounds  by  rcafon  of  his  office,  and  made  P^*"*  *'"^^^ 
thereof  a  juft  accompt  to  the  parifhioners  there;  and  whereas  he  P^y^^^!^* 
Was  collcftor  for  the  poor  there,  and  by  reafon  of  that  oflice  re-  ul,,/v,Tf„rf 
ceived  one  hundred  pounds,  and  rendered  thereof  a  true  accompt ;  ^*  cozened  tbt^a. 
and  whereas  for  twelve  years  he  had  been  fcoflbc  there  of  divers  "ri,/n«M,''  it 
lands  in  the  fame  paridi,   to   the  ufe  of  the  parilhioner9,  and  re-  not  a^»ona*^l«« 
ceived  of  the  profits  thereof  one  hundred  pounds,  and  made  thereof '^"^*'' ^^^•**^' 
a  juft  accompt;  and  whereas  he  was  llcward  to  the  kini^  of  hJs  »'^^i*- Ab.  56, 

*  ^  Lio.  tliz.  306. 

433.     «.  Vent.  26^     Yclv.  63.     3.  Lev.  5.-.     Show.  12.     10.  MoJ.  icv6.      Skin.  Sf.       K.^n..  ^ti. 
l-Mo..»6.     Sir  .  617.     Ltl.  R).  ,30.;.     Sa'U.eg..     2.  Bl.   Jo.p.  -ja, 

m^nor 
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manor  of  GUllngham^  and  received  five  hundred  pounds  of  the  pro- 
fits thereof  to  the  king's  ufc,  and  thereof  had  made  a  juft  accompt ; 
that  the  defendant  well  knowing  the  premifcs,  and  to  difgracc 
him,  having  communication  with  one  ChriJIophcr  Kelloway^  brother- 
in-law  to  the  plaintiff,  of  his  offices  which  he  had  borne  in  the 
faid  parifh,  and  of  the  fums  of  money  which  he  had  received,  faid 
tlicft  words,  '*  Thy  brother-in-law  Charlis  Willis  is  a  notorious 
**  liar,  and  a  cozener,  and  hath  deceived  and  cozened  the  pa- 
**  riihi oners  of  Gillingham  of  five  hundred  pounds,  and  he  will 
•*  teach  thee  to  cozen  me  of  my  houfc  ;**  ubi  revera^  \^c. 

The  plaintiff  hereupon  had  judgment  by  nihil  dicit ;  and  a  writ 
of  enquiry  of  damages  being  returned  before  the  filing  thereof,  it 
was  moved  in  arreft  of  judgment,  that  thefe  words  arc  not  action- 
able :  for  the  words  '*  notorious  liar  and  cozener*'  are  too  general ; 
and  the  addition  of  "  cozening  the  parilhioners,  &c."  is  not  ma- 
terial, for  they  are  not  fuch  words  whereof  the  law  takes  cogni- 
zance, nor  to  his  lofs  of  life  or  goods,  or  otherwifc  to  touch  him 
in  his  profeffion. 

The  whole  Court  was  of  that  opinion  :  and  they  remem- 
bered the  cafe  of  Sir  ffllliam  Brunckard,  of  the  privy-cliamber,  that 
fuch  words  were  not  actionable  ;  and  another  cafe  of  Seymor :  but 
there  they  were  not  ofiiccrs,  as  here  ;  yet  the  Court  held  them  to 
be  alt  one.  Wherefore  it  was  adjudged  for  the  defendant,  quod 
querens  nihil  capcret  per  breve* 


Cask  io^ 


Trcfwaller  againft  Keyne. 

Eaft  r  Tcrm^  19.  Jac.  i.  Roll  • 
A  SSUMrSlT.  Whereas  the  defendant  6th  Jpril,  18.  Jac,  i. 
^^  in  confideration  the  plaintiff  would  travel  with  him  from  5. 
in  the  county  of  Devon  to  London^  to  help  him  to  fearch  for  the 
will  of  ^Fill/am  Stacy^  that  he  would  pay  to  him  four  pounds  for 
his  pains  and  journey;  and  alledgcs  in  faft  that  he,  the  plaintiff, 
itftertvards^  scilicet  15th  -^/>r/7,  18.  Jae,  1.  at  the  defendant's 
requeft,  travelled  with  him  fiom  B.  aforefaid  to  iow^o/;,  and  helped 
him  to  fearch  for  the  faid  will,  and  found  it,  and  that  the  defendant 
had  not  paid  to  him  the  four  pounds  ;  perquod^  ^c.  The  defendant 
pleads  and  confefTeth  the  promifc  ;  and  that  after  the  promife,  and 
before  that  the  plainrifThad  made  any  preparation  for  his  journey, 
or  made  any  fearch  for  the  will,  viz.  i6th  Jpril^  18.  Jac,  i.  it  was 
accorded  and  agreed  betwixt  them,  that  the  plaintiff  Ihould  forbear 
his  journey  to  London,  and  to  affift  him  in  the  faid  fearch,  and  that 
^^'  the  defendant  fhould  be  difcharged  from  the  payment  of  the  four 
pounds  ;  and  that  accordingly  he  then  and  there  difcharged  the 
plaintiff  of  his  journey  and  fearch.  Upon  this  plea  the  plaintiff 
demurred  r  and  now  this  Term  it  was  moved  that  the  plea  was  not 
good ;  becaufe,  where  a  promife  begins  upon  confideration,  it  can- 
not be  difcharged  by  words  only,  without  fome  other  confideration. 

Secondly,  This  agreement  is  alledged  to  be  before  any  prepa- 
ration for  the  journey,  viz.  16th  Jprili  whereas  tlic  journey  is  al- 
ledged to  be  performed  and  executed  icth  ^prily  18.  Jac.  i.  which 

deCUration,itatC|       °iti'^r  1         viri*^*        ^  A 

u  >dcr  a  fciiicttj  was  thc  day  before,  and  at  the  defendant  s  own  requeft. 

fiat  the  new  ihatur  aro£e  rrevlout  to  tbe  time  Uid  in  the  declaration,  it  is  erroneous.    AntC;  aox. 

'*»'»^-  Bat 


The  perfcn  to 
%»? on  a  pro- 
mife IS  made 
may  difcha'ge 
it  by  parcl,  if 
n'j  breach  had 
occurred. 

Cm.  Car.  384. 

2.  Leon.  2x4. 
I.Sid.  177. 293 
I.  Mod.  205. 
a.  Mod.  44. 

3.  Lev.  23?. 
Ray.  42. 

I.  Com.  Dig. 

151. 

i.Ter.Rep.i 
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B\U  It  was  moved  for  the  defendant,  that  the  fdlic^t  i6th  Aprl\  T««wAtitt 
18.  Jac.  I.  is  void,  and  to  alJedgc  thcprccifc  day  is  not  material  j      v^^Ji^ 
but  It  fufficeth  that  it  was  before  the  preparation  to  the  journey,  l^syNt^- 

S<ii  mn  allocatur  :  for  the  Court  held,  that  the  day  of  the 
journey  being  alledged  to  be  15th  Jfril^  ^d  he  alledging  the  agree* 
ment  to  be  i6th  /Ipril^  18.  Jac,  i.  it  is  not  to  any  purpofe,  unlefs 
he  had  travcrfed  that  he  haa  taken  the  journey  betbre ;  but  if  hQ 
had  taken  traverfe,  it  might  peradventure  have  been  goad. 

HouGHTov  held,  that  a  prorotfe  may  very  well  be  difcharged  by 
words  without  any  confideration.  But  for  the  other  reafon  it  wa$ 
adjudged  for  the  plaintiff. 

Thomas  Alhfield,  fen.  aga'wfi  King.  ^*"  *'• 

'THOMAS  ASHFIELD  fenior,  being  arretted  in  London^  and  a  judgment 
^     fued  there  in  debt  upon  an  obligation,  was  removed  hy  habeas  Ji^Jj"^^*  *^''^*"T 
morbus  in  the  vacation  before  Hilary  'Tlprm,  and  put  in  bail  one  John  incouri  arilw  ' 
lyardcn  ;  King  never  declared  upon  that  bail,  out  declared  againft'time  it  is  rigtie4 
Thomas  Ashfield  junior  (v/ho  was  alfo  bound  in  that  bond) ;  >«  erromous. 
but  no  bail  being  filed,  he  recovered  :  a  writ  of  error  was  thereof  Oro.Elix.  %%i. 
brought  in  the  exchequer-chamber,  where  this  was  afligned  for  Moor,  694. 
error,  and,  upon  certificate,  fo  certified.     U  was  now  prayed,  that  ^,^'  HS- 
this  bail  may  be  filed  for  Tho.  Ashfield  junior.— 4V«j/ ;i<7»  allo^  |^<«d'i PraaScc, 
catur  \  for  it  appears  upon  the  habeas  corpus^  tliat  it  was  taken  for     ^* 
Thomas  AsHF|£LDyr;i/V,  and  it  cannot  be  altored, 

Th£K  it  was  moved,  that  the  plaintiff  might  declare  this  Term  ^^^  pJ^J^t-ff 
againft  Thomas  Ashfield  /i«/V.'  anditwas  thereunto  anfvvered,  apf„J[^hcpr?n! 
that  it  could  not  be ;  for  the  courfe  of  tlie  Court  is,   that  nonq  cipai  within 
fhall  declare  againft  any  by  reafon  of  a  bill   but  within  /Ar^^ '«•  7«mi  after 
Terms  (a)  after  the  bail  filed ;  and  the  courfe  of  the  Court  is  the  ^•jj  P"f^"»  ^^ 
law  of  tlic  Court.     Therefore  it  was  referred  to  Mr.  Brome,  th e  ^^^^^^  ^^ 
Secondary^  to  call  all  the  clerks  together,  and  certify  what  the  courfe  principii*  <n 
is  in  this  point ;  who  certified  the  ufage  for  twenty  years  and  filing  twnmom  ' 
more  to  be,  that  no  declaration  (hall  be  taken  upon  any  bail  but  **'*'>  difcharged, 
witliin  three  Terms  after  the  bail  filed  ;  and  that  Lord  Popham  Comb,s95, 
in  his  time  and  the  Court  made  an  exprefs  order  accordingly  ;  for  ^^^^'  9^,  99^ 
before  his  time  the  ufagc  was  often  otherwife.-»-TH5  Cqurt  hero  3^^°**'  *74« 
held  it  to  be  a  very  good  courfe,  and  that  it  fhould  not  be  altered,  p^^^  *  J^* 
Wherefore,  becaufe  the  plaintiff  had  not  filed  a  bill  upon  this  bail  * 

in  this  Term,  which  was  the  fourth  Term,  they  appointed  it  fhould 
be  taken  pff  the  file,  and  that  the  defendant  fhould  not  anfwer. 
(a)  See  13.  Car.  a.  ft.  a.  c,  2.  f.  1.    ^  Sc  5.  Will,  &  Mary,  c.  21,    Salk.  9s. 

3ir  Charles  Howard  agairtfi  Sir  William  Cavendifh,  an<J  his     Cas«  i^^ 

Wife. 

Michaelmas  Term,  18.  Jac,  I.     Jtell ^^^^ 
TERROR  of  a  judgment  given  in  dower»  and  In  execution  thereof,  A  fheriflrs  w- 
-^  Whereas  the  demand  was  to  be  endowed  of  thq  third  part  of  V"7J  «<>«  Y"*?C 
the  honour  of  Clun^  and  of  fix  hundred  meffu^^cs,  two  thoufand doT&  1^^116^ 
acres  of  land,  ice.  inClun^  and  twenty-three  other  towns,  and  of  the  had  mader«iai\ 
advowfon  of  Hoxfey;    and  a  recovery  by  default ;   the  habere  fa-^  «V#«««inM- 
«fli  feijinam  was  awarded  with  a  writ  to  enquire  of  the  value,  for  "  *'*'•  *'^^^ 
tbat'thehufbanddied  feifed:  whereupon  the  fheriff  returned,  V^^^lfi^l^Jx^ 
habere/ccit  feijtnam  4f  (ertia parteof  thchouoXilmndr^dtrt  tn$fPuntor.  ccqai^,  "  ^ 


(fSLi  Mfchaclihas  Terrt,  i9.Jac.  I.    IaB.R.' 

HowAfts      ft  aivoMimhy  viz.  deunff  tenemento  si vV  foyB^ /jjiClUN  vcrai.  Wts- 

Cavekjm*       '^^^  Ferm^  tunc  vtl nupcr  in  eecttpatione  WiLi^iELMl  Unton,  Wc. 

•nd  his  Win.      The  error  affigiied  was,  That  it  was  imccrtam;  for  "a  tenc- 

Paim.  264.       •»  ment  ^  farm     is  uncertain;  Jftid  tlicrefbrc  an  cjcftmtnt  demef"^ 

(«)  Ante,ia5.  ^^gio  SIVE  tenemento  \s  ill  («) :  fo  aa  indidhncnt  that  he  entered 

Port.  633.         into  a  incfluttgc  or  tenement,  was  ruled  to  be  ill :  fo  in  otlier  places 

«'j'^  't^*  tfter>  It  ist/«f  l^'meffitagnsjlvt  tenementis,  cum  terris^  pratis^  pa/cuts 

Ktp.  It /centra  ^^P^ft**^^^  <f/^»  pertincntihus ^  tunc  vil  nuper  in  tenura  vcl  occHpati9W 

afterwdia.      ®i'^«  ^."and  twelve  other  tenants  by  copy  :  which  \vas  alledged  to 

be  uncertain  for  the  caufe  aforefaid ;  and  then  being  iU  in  this 

point,  and  damages  found  for  all,  it  is  ill,  Sec,    * 

HouGHTON,yw/?/Vf ,  incliucd  to  that opinion^but  ALL  THE  OTHER 
Justices  held  it  to  be  well  enough  in  affignment  of  dower,  becaufc 
It  Is  butthe  return  af  the  fherifF,  and  needs  not  foch  prccife trertain^r 
as  in  declarations  or  indi£tments:  and  therefore  it  was  faid  b/  Lea, 
Chief  Jujlice^  that  mejfuagitun  five  tenement um  in  tcnur,  y.  S.  is  good 
and  ufuali  and  it  would  be  infinite  to.  fet  down  here  every  of  diem 
by  itfelf ;  but  when  he  faith  in  the  end  that  be  hath  delivered 
them  all  by  metes  and  bounds,  it  fufSceth.  Vide  Old  Bk.  of  Ent, 
226.  230.  24a.  245.  and  JV/w  Bk.  of  Ent^  271.  275,  276. 

It  ^s  alfo  moved  at  the  bar,  that  the  judgment  being  good,  as 
isconfefied,  and  the  writ  of  feifin  well  awarded,  there  fe  notierror 
in  the  Court  ift  awarding  execution  ;  and  no'  error  can  be  af- 
figned  in  the  flieriff 's  aft  in  giving  the  feifin  and  returning  there- 
of.—Doderidge  was  of  that  opinion,  unlefs  it  were,  as  this  cafe 
is,  where  damages  are  to  be  enquired,  and  judgment  for  the.m: 
fo  as  if  for  any  of  th«n  it  be  ili>  then  the  recovery  of  ti^e -damages 
being  entire,  it  is  ill  for  all. 

A  Second  Error  affigned  was,  Bfecaufe  the  iheriff  hath  given 
the  third  part  of  the  advowfon,  et  bona  it  catalla  fehnunL,  which 
are  franchifes,  whereof  ihe  is  not  dowable. — Sed  non  allocatur :  for 
ISO.  Lit.  ji.a.  they  held  that  the  return  was  good ;  for  of  an  advowfon,  if  it  be  in 
grofs  or  appendant,  Ihc  is  dowable.  I^ide  13.  Edw.  2.  "  Dirwer^'^ 
161.  17.  Edw.  1.  ibid.  163.  II.  Edw.  3.  ibid.  80.  15.  Edw.'i- 
ibid.  81.  And  of  franchifcs;  parcel  of  the  honor  of  Clun  may  w 
well  affigned  j  and  they  may  be  parcel  and  appendant  to  the  honor, 
although  tliey  be  not  belonging  to  a  manor,  which  is  of  an  inferior 
nature.   Wherefore  the  judgment  and  execution  were  affirmed. 

Cah  13.  Arundel  againft  Mead. 

Ejeamentona  rpJECTMENT  of  a  kafe  from  Lady  Morley  of  lands  in  tlie 
demifc  for  five  *-*  county  oi  Effex  \  fuppofing  that  Lady  Morley^  o\\  tlic  firft  dav 
^^nlartl^^'  of  iWirjr,  14.  Jac.  I.  derailed  them  to  the  plaintiff  for  five  years  if 
ind'thai  the  dte!  ^^  '^^'^^  ^^  long»  ^Y  ^orce  whereof  the  plaintiff  entered,  etfuit  inde 
feiubnt entered  pojfejjionatus \  and  that  the  defendant  pofiea^  viz.  fexto  Aslaii,  en- 
«nd  c^ed  htm  tcred  and  ejeftcd  him  a  termino^fuo  pradi^o  nondum  finite,  et  adhuc 
from  his  afore-  ^;^./^^  ^^^^/, 
Aid  term  w«-         rv^  r      1  '  •     'iT 

dumfinito^a  ad.     The  defendant  pleaded  not  guilty ;  and  found  fbr  the  plaintm 
kuc  ixtrattnef,  by  a  jury  at  the  bar. 

•vSring'^that "'      It  was  nciw  moved  in  arreft  of  judgment,  that  the  dedaratiofn  is 
theleiTor  wae    not  good,  becaufe  there  is  not  any  averment  of  the  life  of  thclcflbr 
then  aiJve.        at  the  time  of  the  aAion  brought ;  for  ftp  Ihc  be  dead,  the  tewu  fc 
Poft.  637.   ^    determined,  and  he  cannot  have  thia  zStioa  to  ceeover  the  term* 
Hob*  108.  263.    Jdocfj  i68«    i.  Term  Rep.  759. 

Lea 


•     Michaelmts  Terra,  19.  Jfac.  1.    In  R.  R,  ^f 

^IjtK.ChiefJufiice,  DoDBRiDCR*   and  HoUGHTON,  held  if  to     A*e#»P»i. 
be  good  enough  :  for  be  lhewin|;  that  the  defendant  cje^ed  him       2^]^  . 
a  tertnino  nondum  fimto^  thereby  implies  that  Ihc  is  yet  alive,  for  *** 

«>thcrwife  the  teon  is  determined  ;  and  relied  ftrongly  upon  tho 
cafe  13.  E{i%.  I^ytr^  ^04.  where  in  an  ejeAment  of  a  leafe  his  fupv 
poiition  tliat  tlie  perlon  adhuc  feifitus  cxijlit  implies  his  life :  fo  her«« 

But  Chamberlain  to  the  contrary ;  becaufe  in  an  exprcfs  li- 
initation*dcpending  upon  life  it  ought  to  be  ihewn  by  exprefs 
Toatter,  and  not  by  implication,  diac  ihe  vas  alive  at  the  time  of 
the  a£tion  bsought:  and  the  words  nondumfinitp  are  in  every  eje&-* 
xoent;  and  it  feemeth  that  the  cafe  is  the  ftronger,  fonfmuch  at 
the  jury  hath  found  him  guilty. 

But  the  other  Jufticcs  held  that  it  was  not  material ;  for  they 
find  him  guilty  of  the  ejedment  at  the  time  of  the  entry.  But 
yet,  by  the  opinion  of  the  three  Juftices,  judgment  was  given  for 
the  plaintiff;  and  a  writ  of  error  being  brought  thereof,  without 
much  .debate  tlie  judgment  was  affirmed.  15.  Edw^  4.  pL  6, 
^8.  Hctu  8.    iJjrrr,  29^     Plow.  31.  .  * 

Bofton  againfi  Tatam^  Clerk.  q.^,,  ^^ 

A  CTION  FOR  THESE  WORDS :  *•  He  was  a  Aicf,  and  ftole  An  laicm  wiu 
"^^  **  my  gold."    Alter  not  5«ilt)r  pleaded,  and  found  for  die  i'»e  ft*  <*ym£  » 
plaintiff,  it  was  moved  in  arrclt  of  jud^ent,  that  Aefe  words  are  |^^**y^* 
not'adionable;  for  there  is  not  anytime  mentioned  when  they  ^^^  ^^l*  ' 
ware  fpoken,  and  it  may  be  that  it  was  when  he  was  a  child,  or  in 
the  time  of  <\yiten  Elixabethy  or  before,  fince  which  haA  been  ^li-Hutt/iVcV 
vers  general  pardons,  fo  as  there  cannot  any  lofs  happen  to  him,  cro.Car.  ^ij. 
nor  any  fcamial,  when  the  time  is  fo  uncertain ;  for  was  intends  i.  Conv.  i>ig. 
the  time  paft,  and  not  that  he  is  fo  at  the  time  of  the  words  fjpeak^  '»77«  «88. 
ing.—  S^d  nott  alhcatur\  for  it  ihall  be  intended  to  be  malicioufly  *•  ^^^^'  ^*  ^^ 
fpoken,  and  to  difcredit  him.  And  it  is  a  great  (lander  to  be  once  «?  Term  Ren. 
a  thief;  for  although  a  pardon  may  difcliarge  him  of  the  puniih-473« 
ment,  yet  the  fcancUl  ofthe  offence  remains ;  farp€rna  poteft  redimr^ 
culpa  ptrennis  frit  \  and  it  ought  not  to  be  intended  that  it  was 
when  he  vieas  a  child.  Wherefore  it  was  adjudged  for  the  plaiutiff. 

Porter  againji  Philips.  Cam  95. 

A  S8UMPSIT,  2.  Jufyy  i6ao.  In  confideration  that  the  plain-  a  reictfe  of  all 
-^^  tiff  would  lend  him  feven  pounds  ten  (hillings,  and  would  ac-  aaioos  and  (k. 
cept  a  bond  of  Sir  George  Afann$rs  of  eighty  pounds,  and  a  letter  of  ""^w**  «»»«  •• 
attorney  to  fuc  it,  and  would  promife  to  releafe  to  the  defendant  JJ^?'** 5^' 
all  aftions  and  demands  j  the  defendant  affumed,  that  if  the  plaintiff  p^pojifetow* 
could  not  recover  from  the  faid  Sir  George  Marmors  forty  pounds  a  bond  within 
within  fuch  a  time,  he  would  pay  that  forty  pounds  to  him  upon| 


requeft:  and  alledeed  in  faft  the  lending  mm  the  feven  pounds  l^***  ^'**'^ 
ten  Ihillings,  and  the  acceptance  ofthe  bond  of  eighty  |>ounds,  and  ^^J^jJ^ 
the  letter  of  attorney ;  and  that  he,  according  to  his^  promife,  tbe  future  right 
pofiea  the  fame  day  and  year  released  to  the  defendant  all  adions  oTaaion  arifing 
anddemmds:  and  that  the  defendant  had  not,  according  to  his^"^  non-pay- 
promife  (although  he  <;ould  not  receive  from  Sit  George  -*&ww^jSS!l!ljttoo  h* 
within  the  faid  time,  &c.  it  Ecit  refuifitusj,  paid  to  him  the  forty  ^^^  ,1^"^ 
pounds.  promUb  ni^de. 

Ante,i7i.  5.Co,56,70.b«  Co»Ul.t^u  i. totw. a45,  »« Bvlil* l^it aS6«  Poph.T)6.Cro«£iaa.  cSo« 

S  f  a  The 
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Porte*  Xhc  defendant  pleaded  non  ajfumpjit ;  and  found  againfV  hira : 

agdtnji  jj^j  j^Q^  moved  in  arreft  of  judgment,  that  the  plaintiff  by  this 
relcafc  (which  he  himfelf  hath  feewn  that  He  made  the  fame  day 
after  the  promife  of  releafing  all  adions  and  demands)  hath  extin^ 
guiflied  this  a£^ion,  and  thei^efore  by  his  own  ihewing  hath  no 
caufc  of  adion. 

,  But  ALL  THE  Court  held  the  aftion  to  be  well  maintainable ; 
for  tills  releafe  is  part  of  the  coniideration,  and  the  caufe  which 
gives  him  this  adion,  and  without  making  tliereof  he  could  not 
maintain  this  a£tion ;  and  although  the  releafe  is  general  of  all 
a£tions  and  demands,  yet  that  doth  not  difcharge  what  is  future, 
and  whereof  he  hath  not  any  caufe  of  aftion  at  the  time  of  tho 
releafe  made.     Wherefore  it  'was  adjudged  for  the  plaintiff  (a), 

(•)  Vide  ante^  Clerk  v.  ThompfoDi  170.    Hancock  v.  Field,  c7i. 

Cais  16.  Stubbs  agalnjl  Cook. 

An  idemtiiau  jDEMTITATE  NOMINL^.  For  that  in  a  replevin  by  Cook 
j'udTnKnt"  nd  ^  againft  Ralph  Stubbs  for  bcalb  taken,  he  made  cognizance  as 
execution  bailiff  to  the  Earl  of  Northumberlandior  an  amerciament  in  a  leet ; 

awarded.  whereupon  they  were  at  iffuc ;  and  found  for  the  plaintiff,  and  da- 

Ame,5.o.  583.  mages  and  cofts  alTefied,  and  judgment  given  accoidingly.  He 
Hob.  330.  furmifed  that  the  fuit  was  againft  Ralph  Stubbs  feni or ^  and,  execu* 
F.  N.  B.  268.  ^JQn  being  fued,  the  fheriff  had  endeavoured  to  levy  the  damages 
2.  Hawk.  P.C.  *"^  ^^^^  upon  the  goods  of  Ralph  Stubbs  junior^  wherefore  he  fued 
^34.  *  '  this  writ  to  be  difcharged  :  and  the  writ  was  allowed,  although  it 
was  after  verdid^,  judgment  and  execution  awarded. 

Ca»»  ij,  Kynafton  againft  Lloyd  and  Others. 

In  the  Exchequer. 

^d'efi  o"  F  J^^'^^^^^''^  ^""^  '^"^^  '^  Boditham  in  Denbigh/hire,  of  a  leafo 
jnoncy^and  "  *^  of-^Wr<fwA>«rt/?o«for  three  years.  Upon  not  guilty  pleaded,  and 

marriage  by  a  trial  in  the  county  of  Salop^  being  the  next  county,  upon  a  fpecial 
wife's  father  to  vcrdift  the  cafe  was  found  to  be  thus :  David  ap  Richards  being 
hufband  and  feifed  in  fee  of  the  lands  inqueftion  (which  were  found  to  be  of 
tall*  witlTre-  ^^^  annual  value  of  twenty  pounds  now  and  at  the  time  of  the  af- 
maindertothe  furance),  and  having  only  two  daughters  and  coheirs,  viz.  Mar- 
wife  in  tail  ge-  garet  and  Mary^  by  indenture  betwixt  him  and  'John  Kynafton 
«eral,remaindcr  ^i.Eliz.  covenanted  with  the  faid  John  Kynaftonj  m  confideration 
to**  we^t  °  of  njarriage  betwixt  the  faid  John  Kynafton  and  the  faid  Margaret^ 
within  the  ^^^  i^  coniideration  of  one  hundred  and  fifteen  pounds  to  be  paici 
if./rM.7.  c.ao.  by  the  faid  John  Kynafton  at  fuch  days,  to  affure  thofe  lands  by  fine 
although  the  to  the  ufc  of  himlelf  for  life,  and  after  to  the  ufe  of  the  faid  John 
^able  copfi.  Kynafton  and  Margaret^  and  the  heirs  of  their  bodies  ;  remainder 
by  ttwhuTband  ^^  ^^^  hcxTS  of  the  body  of  Margaret ;  remainder  to  the  faid  Mary 
was  to  the  full  and  her  right  heirs.  I'he  affurance  was  made  accordingly,  an^ 
value  of  the  tlie  marriage  took  effeft.  John  Kynafton  paid  the  one  hundred  and 
land.  fifteen  pounds.     Afterwarci  the  (aid  John  Kynafton  and  Margaret 

Ante,  174. 474.  had  iffu^  j^ndrew  Kynafton,  leffor  of  die  plaintiff.  The  faid  John 
y.  Co.  40.  a,  Kynafton  died.  His  wife  Margaret  takes  a  fccond  hulband,  and 
PaJm%n^2i8  *''^^^  '^y  ^^^  ^^  7'  •^%^»  ^be  defeftdant.  Andrew  Kynafton  enters 
jonc$,*ij  a54.fo'"tlie  torfeiture,  and  lets  to  the  plaintiff.     And,  Whether  this 

Plowd.  4^3.  Moor,  93. 250.  716.  Dyer,  248.  Co.  Lit.  366.  a.  Cro,  Car.  244.  Cre.  Eli*,  a .  524, 
i.Leon.26ii    ?lowd.464.    OnAow^s  N.  P.  96. 

were 
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t^crc  an  cftatc  within  the  ftatutc  of  1 1.  Hen.  7.  c,  ao.  ?  was  the  fole  Kyfait*!! 

It  was  fevcral  times  argued  at  the  bar  on  the  plaintiff's  part  by 
John  Jeffery  and  Glakvile,  and  by  Serjeant  Jones  and 
George  Croke  on  the  part  of  the  defendant ;  and  much  enforced 
on  the  plaintifPs  part  that  tt  was  within  the  words  and  intent  of 
the  ftatute,  it  being  pnrchafcd  by  the  hulband  for  a  valuable  fum 
of  money  according  to  the  cftate ;  for  it  is  but  a  rcverfion  ex- 
;  eAant  upon  aneilate  for  life  of  twenty  pounds  a  year,  for  which 
one  hundred  and  fifteen  pounds  is  a  fufficient  conuderation. 

But  againft  it  was  argued,  that  it  was  the  land  of  the  wife's  fa- 
ther, fo  it  is  an  inheritance  moving  from  the  anccftor  of  the  wife, 
and  is  in  confideration  of  marriage,  which  is  intended  the  princi- 
pal and  original  coniideration :  although  there  be  payment  of  mo- 
ney, yet  this  is  a  real  confideration,  the  otlier  but  perfonal,  which 
is  not  regarded  fo  much,  and  therefore  it  is  out  of  the  ftatute  of 
X  I.  Hen.  7.  c.  ao.  Alfo  it  is  as  a  gift  in  frankmarnagf^  where  the 
donees  have  an  inheritance  by  thole  words  :  fo  here. 

And  ALL  THE  Barons  were  of  opinion,  that  this  is  not  any 
jointure  within* the  ftatute  of  11.  Hen.  j.  c.  20.  becaufe  the  land 
moved  from  the  wife's  father,  and  her  advancement  in  marriage  is 
intended  to  be  the  caufe  of  the  gift,  and  not  the  money :  and  this 
appears,  becaufe  the  limitation  is  to  her  and  her  huiband  in  fpecial 
tail,  and  after  to  the  wife  in  general  tail,  and,  for  default  of  her 
ilTue,  to  her  lifter  in  fee ;  fo  as  the  hthcr  principally  intended  the 
advancement  of  his  daughter:  and  although  the  hulband  paid  one 
hundred  and  fifteen  pounds,  that  is  not  intended  as  a  valuable 
price  for  tlie  land,  but  to  have  the  eftate  limited  to  him  as  well  as 
to  his  wife,  fo  as  he  might  have  the  landl  although  he  had  no 
iflhr*     Wherefore  it  was  adjudged  for  th$  defendant. 

A  cafe  was  cited  36.  Eliz.  in  the  court  of  wards,  where  Smiih,  ' 

being  fcifed  of  lands  of  the  value  of  twelve  thoufand  pounds,  by 
indenture  covenanted  with  5/V  John  Littleton^  in  confideration  of 
marriage  betwixt  WiUltam  LiHleton^  fon  of  the  faid  Sir  John  Little-^ 
ton^  and  Marrarety  daughter  and  heir  of  the  faid  Smithy  and  for 
thirteen  hundred  marks  paid  by  the  faid  Sir  John  Littleton^  to  af- 
fure  the  lands  to  the  ufe  of  himfclf  for  life,  and  after  to  the  uie  of 
Snuth  for  life,  and  after  to  the  ufe  of  fVdliam  Littleton  and  Margaret^ 
and  the  heirs  of  the  body  of  the  faid  William  on  the  body  of  the 
(2IA  Margaret y  remainder  to  the  right  heirs  of  TVHHamLittletony  the 
lands  being  holden  by  knight-fervice  in  capite.  The  marriage  took 
effeft  ;  the  conveyances  were  made  accordingly ;  afterward  Smith 
died.  The  queftion  was.  Whether  this  was  a  conveyance  withia 
the  ftatute  or  32.  Hen.  8.  c.  i.  for  the  advancement  of  bis  child, 
that  the  king  mould  have  a.  third  part,  or  as  a  conveyance  for  that 
money  (for  tlien  the  king  fliould  havenothing)  ?  And  it  was  re- 
iblved,  that  it  was  a  convevaoce  within  the  ftatute  of  32.  Hen.  8» 
c.  I. ;  sdthough  money  was  partof  the  caufe,  yet  the  principal  caule 
py  intendment  was  the  daughter's  marriage  and  advancement. 
Wherefore,  by  advice  of  tlie  Chief  Juftices  upon  a  cafe  made  and 
argued  before  them,  it  was  refolvedto  be  within  the  ftatute,  and 
a  decree  made  accordingly. 

S  f  3  Webb 


*a*  Michaelmas  Term,  19*  Jao  1.  .  In  B.  It. 

tA»t  it.  Webb  againfi  Cook* 

If  the  fpiritual  t>R0HlBITION  to  flay  a  fuit  ill  thcccclcfi^catl  court  at  Nor^ 
^^J^^^  *  *'''^*  ^^^  defamation,  and  calling  him,'*<whorcniafter, ' '  and  fay- 

cc^iSm  i*w,  ^^&  ^*^  '*  *^«  .^?<1  *  baftard  :"  and  Ihcws,  tliat  the  dcfcndai\t,  who 
its  proceedings  ^^ed  in  the  fpiritual  coart,  was  fentenced  for  this  caufe  of  having 
fhaiibeprohi-  a  baftard,  aiKl  ordered  to  keep  the  baftard,  at  the  feftTons  at-JVor-* 
bited.  wub^  and,  notwithftanding,  they  would  examine  tliis  again  in  tha 

Ante,  535.  fpiritual  court :  and  upon  tliis  fuggeftion  the  defendant  demurred.  ^ 
r.Buift.^9'6.  It  WAS  ADJUDGED,  that  the  prohibitiou  ihouki  ftand;  for, 
j.RoU.Rcp.  61.  being  fentenced  to  be  the  reputed  father  by  the  jufticcs  of  peace 
«  Com.  Dig*  at  the  feflions,  which  is  by  autliority  of  the  ftatute  law,  it  cannot 
s*^  be  now  impeached  in  the  fpiritual  court  nor  elfewhere ;  and  all 

4-  •a59-  -ij^  conckdfd  to  fay  the  contrary  until  it  be  rcvcrfed. 

casf  19.  Samms  againji  Mercer,     t. 

<(k.  Ua  pieaof  T\£BT  ftgainft  an  executor  upon  an  obligation  oJF  forty  poutrds. 

90  areu  to  ft.  ^^  The  defendant  pleaded  three  judgments  in  debt  in  thc-court  of 

•••^y  *^*,i^fr   Rocbefier^  and  one  judgment  in  this  court,  front  patet  per  recorda 

"^Jj^jt^Xif^"^^^^*  and  that  he  had  not  aflcts  to  fatisfy  thofe  judgments ; 

need  be'averred  whereupon  it  was  delhurred :  First,  Becaufe  he  doth  not  fay, 

they  were  iw  ^  prout  patct  pa' feparaUa  recorda^  and  conclude  every  of  them  fevc- 

juft  debt  ?         rally  proia  patet  per  record  in  the  faid  court,  &c.  (fl>* 

s.  Co.  131.         Secondly,  It  is  not  fhcwn  what  fums  he  had  in  his  hands  ta 

9.  Co.  109.      fatisfy,  fo  as  tlic  Court  might  know  and  adjudge  thereupon* 

i.*l1v.  'i*^*.        Thirdly,  Becaufe  it  is  not  averred  that  they  were  veraxtjnJU 

%  Bac.Ab.434.  dehita  whereupon  the  judgments  were  given. 

Cowp  42a.424.     DoDBRiDCE  held  tliat  it  wsrs  ill  for  all  thofe  caufes, 

(a)  i.Uv,2o«,      HouGHTOv  held  it  to  be  ill  for  the  fecoftd  cat>fe. 

Hard.  335/  The  Chief  Justice,  for  the  firft  caufe,  but  not  for  the  ^Icr, 

1.  saik.  1. 520.     Chamberlain,  Jnjlice,  was  abfent. 

Ante,  i8».  Wherefore  they  all  agreed,  that  fof  the  one  caufe  or  otlier  thp 

plea  was  ill;  and  therefore  it  was  adjudged  for  the  plaintiff.     Vide 

9.  Co.  fuL  109.  Maial  %'rejhafns  Cafe. 

(a)   By  4>  ^  5*  Ann.  c.  16.    no  ex-     iot  caufb  of  demuntr,    $et  •!<»  16.  M  ' 

cepticn  ihall  be  taken  for  want  of  prout     17.  Car.  z. 
faUt  per  rttorJam^    unkfs  fpmally  fliewn 

Caie  so.  Arnold  Waring  agair^  Perkins. 

Hilary  Term,  l-j.Jtu.i*  ^0// 104.7..  ^ 

In  debt  m  a  t^RROR  of  a  judgment  in  the  common  pleas,  where  in  debt  hv 
ftoMtummerwH  ^  declared,  That  on  the  ^th  0/?#  15.  Jac.  i.  ^t-Londtm^  in  fiidi 
lor  work  and  ^  parilh^  the  defendant  retained  him  ^tiid  aptaret  et  ctmficeret  toe  him 
ior,''the*decb2l  *  doublet  and  hofe,  and  for  tliat  purpofe  tliat  he  .bought  fo  much 
ti«i  need  not  ^tin  at  fuch  a  price,  and '.other  tilings  at  fuch  a  price,  ete^tavU 
fbte  dther  the  et  confuit  for  him  a  doublet  and  hofe^  and  defervcd  for  hb-  bbouf 
^*y  or  place  |q  much,  whtch  in  all  amounts  to  fo  much ;  per  fuod  affic  utcrevU* 
ed;  ar^afitf  *  Thc  defendant  fl^adcd  non  debet  \  and  found  for  the  pfeiHtiff# 
▼erdia  tiie       and  judgment  given  accordingly ;  and  error  dligtied  by  BRtDC»- 

court  will  pre-  MATIt  ...    *  ',    .        ^• 

w^dd!v^*     First,  Thathe  faith, ^«Ji/ ^^/av/V ^/ rA^^f;anddtoii6tfltetr 
to  Che  plaintiff,  thc  day  nor  place,  and  that  is  ifluable. 


Michaelmas  Terra,  19.  Jac.  t.    In  B.  R.  ^f 

SscONBtY,  Bccaufe  he  doth  not  (hew  that  he  delivered  thciir    ^Akrwc 
to  the  plaintiff;  or  was  ready  to  deliver  them.— And  for  thefc     p^f*'J^^ 
caufes,  upon  the  firft  motion,  all  the  Court  (abfenteh%K) 
held  it  to  be  erroneous;  and  gave  rule  to  have  the  judgment  re- 
vcrfed, 

'  But  two  days  after,  Coventry,  Attorney  General  moved  it 
again,  and  produced  the  hands  of  all  the  protbonotaries  of  the 
common  pteas,  that  declarations  in  debt  are  ufually  in  tliat  fonn» 
neither  mentioning  the  day  nor  place  of  the  making ;  but  in  an  ac* 
tion  upon  the  ca£,  in  an  (tjfumpjit^  they  ufed  to  mention  both ;« 
and  the  rcafon  thereof  (as  Coventry  urged)  is,  bccaufe  in  debt 
the  defendant  might  gage  his  law,  and  the  time  or  place  of  the 
making  fhall  not  be  travcrfcd  ;  but  in  an  aftion  upon  the  cafe  it 
i«  ifluable,  and  therefore  ought  to  be  allcdged. 

To  THE  Second  Point,  He  ought  not  to  alledge  delivery,  but 
Ihall  come  ou  the  other  part,  if  he  will  bar  him  of  his  aftion  ;  for 
It  was  faid,  that  a  taylor  fliall  not  be  compelled  to  brine  them 
borne  or  deliver  them  until  he  be  paid  for  them,  or  be  latislied 
upon  the  delivery,  and  that  is  to  be  proved  upon  evidence. 

Wherefore  for  thcfe  caufes  th^  judgment  was  afterward  af- 
firmed; and  ALL  THE  Court  (ahfente  Lea),  mutata  ofmione,  hal4 
it  to  be  well  enough,  efpecially  after  verdiA. 

Langley  againjl  Payn  ;  Ck%z%u 

^TTTHERE  the  v-rdift  being  imperfe£l,a  vgnire  facias  de  novo  was  If  a  ^tnlf  fm* 
•  ^    awarded,  and  then  a  general  verdift  given  againft  both  de-  ««'  <*<»#v«b« 
fendantSy  whereby  they  were  found  guilty :  fi*ft^**^-a* 

And  now  moved  in  arreft  of  judgment.  That  this  is  a  void  vcr-  notwichftand. 
dift,  at  leaft  as  to  the  wife,  becaufc,  before,  by  the  firft  verdift  ^  '^  «c<mu*- 
(he  was  found   not  guilty,   which  appears   upon  the  fame  *'<^1^  ^^  ^JlJj'^i'ht 
'whereupon  the  voure  facias  was  awarded  ;  and  as  to  her  the  verdift  ,,  to  one  of^ 
was  pcrfeft  ;  and  the  venire  facias  being  awarded  for  the  trial  of  the  defendants, 
that  which  was  imperfeft,  the  then  finding  here  of  the  fame  tref-  »•  •  nuUfty. 
pafs, "  that  Ihe  was  guilty,"  where  the  contrary  was  found  before^  ^"'«»  »"• 
IS  merely  a  void  venlift.  ''  t.Roii.Ab.7ss« 

And  ALL  TH«  Court  held,  that  the  firft  verdift  was  merely  ^'5^^.' ^1^* 
void  by  reafon  of  the  im{>erfeftion  therein,  and  is  as  no  verdift ;   *         - 
and  all  that  is  found  therein  is  void,  and  not  to  be  refpefted,  al- 
thou|;h  it  be  entered  in  the  fame  roll.    Wherefore  the  lecond  ver- 
dift IS  good,  bein^  found  upon  better  evidence :  and  it  was  ad*- 
judged  for  the  plaintiff! 

Steward  agginft  Coles.  OisMt. 


IAEBT  upon  an  obligation  of  a  thoiifand  pounds,  conditioned  ^.  if  in  deb^ 
*-^  for  the  payment  of  five  hundred  pounds  at  fuch  a  day.  The  ^  ^^  ^^ 
defendant,  after  in^parlance,  pleads  tender  of  the  faid  five  hundred  "  ^[|^^'|^!* 
pounds  at  the  dav  and  place  of  payment,  jmd  that  none  was  there  ^^ocer^tth^t 
to  receive,  and  that  he  is  yet  ready  to  pay.  out  aUedgiag 

The  plaintiff"  thereupon  offered  to  i^muVf  becaufe  he  doth  not'*^'**'^'^ 
Jt^touj  -        -     -         .    . ......       ,        , ... 

^Thereby 


pl^d  toujf  temps  trijl ;  and  although  hp  tendered  it  at  the  day,  ^"*'  •**•  *39« 
he  favcd  it  for  the  tim«,  yen  as  he  doth  not  plead  tout  *;  ^•,^** 


Salk.  62s.     I.  Ld.  Ray.  254. 
jS  f  4  temps 


*i*  Michaelmas  Term,  19.  Jac.  1.    In  K  R. 

Sti#aii>     temps  prijl^  it  fliall  be  intended  tiut  he  hath  forfeited  bis  obliga^ 
p^^ikfi      ^y^^ .  j^,^  whether  he  fliould  have,  judgment  or  1x0  was  much 
.^•7**       doubted. 

•  The  defendant  therefore  duirft  not  infill  Upon  his  pleiii  but  paid 
(by  dircftion  and  mediation  of  the  Court),  rn  fatisfaAion  of  the 
faid  debt)  colls,  and  damages,  one  hundred  pounds  beiides  the  fivt 
hundred  pounils*  Vide  Dyer ^  300.  This  t>lea  held  good  '21.  Hen.  7. 
fL  74.     36.  Hen.  61  pL  13.     5.  Edw,  4.  pL  141.. 

CAst  aj.    Sir  Bernard  Grenvile  againft  Sir  Nicholas  Smith,  Executor 

of  Sir  George  Smith. 

A  judgment      /^OVENANT.    For  that  tl:e  teftator  covenanted  by  indenture 
^*^dflr*^  to  pay  for  his  daughter  Grflr^*j  marriage  with  the  plaintifF'3 

fromthc Mtry ^ ^^  ^^"'^  at  fcveral  days,  and  for  pon -payment 

on  the  ^w,  U  ^^  ^^^^  hundred  pounds  at  one  day  the  aftion  was  brought,  llic 
amendable  by  defendant  pleaded  non  ejlfa^um  teftaUrii ;  and  fouhd  for  the  plain* 
%,U(n  6.  C.11.  tifF;  and  damage  found  four  hundred  and  tvirenty  pounds,  and  for 
Ante  Vs  ^^^^  fifty-three  Ihillings  and  fourpence,  and  the  coll  increafcd 
"^®»  *  5'  jjy  jjjg  Court  to  twelve  pounds.  The  judgment  entered  upon  the 
i.Roll.Ab.2o6.  p^Jlea  was,  '*  quod  recuperet  damna  pntdUtuy  amounting  to  four  hun- 
^?std'  ^*  "  ^^^^  **^^  thirty-two  pounds,  de  bonis  tejiatoris,  Ji  tantum  babeat  in 

Cro!ca^/4io.  "  f^anlbus^  tsfc,  etfinon  pro  mijis  prad,  de  bonis  propriiSf  isfc.*'     But 
574.  '  the  entry  of  the  judgment  upon  tlie  roll  was,  "  quoJ  recuperet 

J.  Com.  Dig.    •«  damna  prad.  atttngent.  ad  four  hundred  and  thirty-tw6  pcr.rtds, 
335;  *^  de  bonis  iejlaions^ji  iant,  tstc.  ctfi  tantum  in  manibusfuis  non  bexiet^ 

Doug^ittLMx.  **  ^^'^^  damna  pr iff diila  de  boms  defendenUs  pt  opriis^*  where  it  ought 
j.Tcr.Atp.78a!  to  have  been,  •*  tunc  mifa  pradia,  &c.'* 

Hereupoiva'writ  of  error  was  brought,  and  the  record  removed, 
and  the  matter  upon  the  entry  of  the  judgment  was  adigned  for 
error :  and  it  was  now  moved  in  the  king's  bench,  that  it  might 
be  amended  ;  for  there  was  not  here  any  defe£t  in  tlie  Court,  nof 
in  the  prcnotary  who  figned  the  judgment,  but  in  the  clerk  who 
entered  it  contrary  to  his  warrant ;  ^r  the  entry  upon  the  pqfiea 
was  well,  and  that  was  his  warrant  for  entering  it  upon  the  roll, 
Which  being  entered  oiherwife  is  a  mere  default  in  the  clerk,  ajtd 
is  amendable  by  tlie  ftatute  of  8.  Hen,  6.  c.  12.  (a). — And  all 
THE  Cou^T  was  of  that  opinion  upon  view  of  the  po/Iea^  and  upon 
examination  that  it  was  fo  before  the  entry  of  the  judgment;  for 
it  was  awarded  to  be  amended  according  to  the  roll :  and  it  waS 
Amended  accordingly,  although  it  was  objefted  that  tlie  record 
t\'as  removed.  • 

(a)  See  16.  &  17.  Car.  »•  c.  8.   and  4.  le  5*  Anp.  c.  16.     5.  Geo.  t.  c.  13.. 

Arecoraintf  J5.  But  it  was  held,  that  the  record  was  not  to  be  removed,  but  the 
may  be  amend-  tranfeript  thereof,  therefore  it  might  be  well  an^ended  ;  and  al- 
eri  after  error  though  tlie  recfrd  itfclf  had  been  removed,  yet  it  is  ufual  in  the 
nrnvMnioBR  c^"^"**'"  pleas,  Upon  fuch  a  mifprifion,  to  amend  tlie  record  which 
"^*h"*k  '  *  '^  before  them ;  and  fo  if  the  king*s  bench  will  amend  it,  riicre 
H^rd  so-.*^^  fhail  not  be  feveral  records  before  them :  wherefore  it  was  here 
Phph.  loV.  amended. — iJut  afterward  in  Hilary  Term  19.  Jac.  !•  upon  diminu- 
I.  wuf.  537.  tion  alledged  in  the  exchequer,  a  certiorari  was  awarded  to  certify 
Cowp.  841.  it;  and  after  diminution,  it  being  certified  according,  to  the  amend- 
D;hijI.i  16.135.  ititnt,  the  jtidgmeut  was  affirmed. 

Hiiary 


Hilary  Term,  *'» 

19.  Jac.  1.   In  the  King's  Bench, 
Sir  James  Lea,  Knt.  Chief  Juftice. 
Sir  John  Dodcridge,  Knt,      .  1 
Sir  Robert  Houghton,  Knf.         >  Jujlices. 
Sir  Thomas  Chamberlain,  Knt.  J 
Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Sir  Robert  Heathy  Knt.  SoIxJor  GeneraL 


K 


Bennet  againfi  Tabram.  caii  t. 

Muhaelmoj  Tirm,  19.  ^^r.  I.     Roll 


CTION   FOR   WORDS.     Whereas  Sir  fVilliam  jfyllf.  To  Ur**rho^ 
knight  (to  whom  the  defendant  was  fcrvaat),  was  robbed  ^•'J  •  "**'"• 
of  divers  goods  by  perfons  unknown ;  that  tlie  defendant,  ,1  |JI|^*J^ 


to  fcandali?^  the  plaintiiF,  Ipake  thefe  yords  :  ••  Thou  art  a  mam-  •»  ^^  my  maf. 
•*  tainer  of  tliicves  to  fteal  my  matter's  goods"  (innuendo  the  goods  *•  ter'»  goods," 
of  the  faid  Sir  fVilliam  Ayli£  who  was  robbed).  »« taionable. 

The  defendant  pleaded  not  guilty ;  and  found  againft  him ;  and      **  ^^  * 
dam^es  ten  pounds. 

After  verdift  Towse,  Serjeant,  moved  in  arrcft  of  judgment, 
that  thefe  words  are  not  adionable  ;  for  he  doth  not  fay,  that  he 
mamuined  them  in  tlie  felony,  nor  knew  them  to  be  thieves ;  and 
one  may  maintain  thieves,  not  knowing  them  to  be  thieves. 

Sed  non  allocatur ;  for  the  words  are  to  be  taken  in  the  moil  flan- 
dcrous  part,  as  he  fpake  them.  Doderidge  cited  a  cafe  in  this 
court,  •*  Thou  maintained  pirates  who  rob  upon  the  feas  ;"  and  \% 
was  adjud|;ed  that  the  a£lion  lies  :  fo  here.  Wherefore  it  was 
adjudged  for  the  plaintiff. 

Eardley  againft  Turnock.  Pah  a. 

Wchaelmas  Term^  18.  Jac.  l.     RM  1 1 14. 

pRROR  of  a  judgment  in  the  common  pfcas.    The  error  af-  a  wriince  at 
^  figned  was,  Becaufe  the  writ  original  in  the  common  pleas  to  damages  be- 
(which  was  removed  hither)  was,  That  Eardley  was  feifed  in  fee  *7«*"  tbeorU 
of  a  mefluage  and  fixtjr  acres  of  land,  fixty  acres  of  meadow,  and  ^/""J  ^uratl^ 
cigh<:y  acres  of  pafture,  m  Hey  ton  ;  and  that  he  and  all  his  anceftors  |,  ^^^  ^^^ 
had  had  common  appurtenant  in  two  hundred  acres  of  wafte ;  and  verdid  by 
that  the  defendant  had  enclofed  three  acres  thereof,  and  difturbed  iS  ^^'^-  ^' 
him  of  his  common  to  the  plaintiff*s  damage  of  forty  pounds.  The  ^"^  '**' 
declaration  fuppofeth  it  to  the  plaintiff*s  damage  of  one  hundred  '•  ^  ♦7. 5o« 

f"^"    ...  Ii^\%: 

So  for  this  variance  betwixt  the  original  and  the  declaration  it  TermRcp.C.B* 
was  objeAcd  that  the  plaintiff  ought  not  to  recover,  but  Ihould  *5»- 
be  barred  ;  for  otherwife,  it  was  alledged,  the  king  would  be  de-  ^*>«'P-^«78.»»9- 
ceivod  in  his  fine  ;  and  it  is  not  a  trial  without  aa  original,  but  it  *^^  ^ 
i«  an  ill  original. 

But 


*3^  Hilary  Tpm,  J  9-  Jac.  k    |n  B.  R. 

ZARpttY        But  AH.  THE  CoTJHT  held,  although  it  had  been  a  good  cr- 

aiaimft       ccption  in  thc  common  nieas  before  the  plea  pleaded  for  the  va- 

TufcjiocK.    pj^Qc^^  yet  now  being  after  verdift  upon  not  guilty  pleaded*  thc 

jury  finding  but  twelve-pence  damages,  it  is  well  enough^* and  not 

aflignable  for  error,    But  if  the  verdi^  bad  fouod  more  damages 

than  were  comprifod  in  die  writ,  and  iefs  than^is  in  the  dcclara- 

Aste»  »!«♦       tion,  yet  it  had  been  ill,  and  the  judgment  erroneous,  for  there 

is  not  any  writ  to  warrant  it ;  but  when  the  damages  are  Iefs  than 

they  are  injthewrit  or  count,  it  is  otherwife :  wherefore  it  was 

held  tp  be  no  error  at  the  common  law,  efj^ially  now  upon  the 

ftatutc  of  18.  Eiiz.  the  variance  not  being  m  matter  of  fubftancc 

or  in  point  of  the  judgment.     Wherefore  it  was  held  by  all  thc 

Jufticcs  to  be  well  enough. 

Ibatiaaion  for  A  SECOND  Error  afliffncd  was,  That  the  declaration  fuppofeth 
d(ftiii<>anDe  of  common  to  fixty  acres  oF  land,  fixty  acres  meadow,  and  eighty 
*?*"*'**^*^"' acres  pafture;  and  .the  vcrdift  finds  that  he  had  common  to  a 
t^%«rti^^a^  meffuagc,  and  ninety  acres  of  land,  meadow  and  pafture,  tlicfcto 
t)^  prefcriptioo  appertaining ;  and  for  tiie  refidue,  that  he  had  not  common ;  fo  that 
Ss  HOC  f^al,  tney  have  not  found  fuch  common  whereof  the  plaintiff  counts  ; 
Antp,  46*  no  more  likewife  do  they  Ihcw  the  quantity  of  every  the  acres  of 
5«Com.]>!s.  36.  thl  I^nd,  meadow  and  pafture  relpe£tivcly,  but  confufedly  to 
^.BacAb.3or.  ninety  acres  of  land,  meadow  and  pafture  :  wherefore  this  i^  not 
p22*.*2!6.  '  *"y  ^^h  common  as  the  plaintiff  declares. — Scd  non  allocatur ;  for 
i.Ter.'Repbi35.  the  commoQ  is  but  the  inducement  to  the  a&ion,  and  the  fub- 
140.  447.  ftance  is  the  inclofure  which  did  the  tort :  and  if  he  had  common 
)o  more  or  Iefs  land,  it  had  not  been  material  in  this  aAion  or 
upon  tliis  iftue  \  but  if  it  had  been  a  fpecial  iifue  whether  be  hai 
pommoii  for  fo  much  land,  it  might  peradveuturehave  been  Other- 
wife.  Wherefore,  &c. 
Kaimiffmaiibe  ^  THIRD  Error  aiSgned  was,  Bocaufe  rht  judgment  is,  ,qul4 
"  ^J^fuMhofe  ^^f^^^^fi^  '*  mifericordid^  and  alfo  thc  plaintiff  i»  mifericordia  fir$ 
HTaes ttur are  f^^fi^  clamfre^  &r.  for  that  land  which  is  found  againft  him; 
f3ufKi  againft  ^hcrpas.be  oiight  not  to  have  been  inmifericordla^  for  it  is  not  ma* 
tMtL  terial :  as  in  an  a£tion  for  words,  when  part  of  them  are  found  for 

i.Rotl.Ab.2f6.  the  plaintiff  that  they  are  actionable,  and  part  found  againft  him, 
Cro.  Car.  4^3.   the  plaintiff  fhall  not  be  in  miferifordii$  becaafcf  it  is  not  material. 

?y?r'  ^V         f^iJe  6.  Edw.  6.  Dya,  75, 
a  C«».  ^x^  y    ^  '^ 

Moor,  691.  DoDERiDOE  and  Ch  AMBBRLAtK  held  it  tp  be  no  error ;  for 

c«k  BJis.  699.  tnafmuch  as  he  declares  falfcly,  aklibugh  he  liath  cauffc  to  recover,^ 
4^Con.  Oif.  jj^  fljj^y  y^  ;^  miftricordli^  becatxfe  his  complaint  was  falfc  in  fomc 
bIiL  H.  7>.     P*"^^'     ^'"^  8*  ^^'  6^-  ^*  Bef cherts  Cafe. 

But  Lb  A,  Chief  Jujiice^  doubted  thereof^  wherefore  be  would  ad- 
vife.  But  afterward  in  Eafier  Term  Q^-  Jac.  i.  it  was  moved  agaia 
the  firfi  day  of  the  Term,  and,  notwithftanding  any  of  thefe  ext 
cations,  tj^e  judgau:at  was  affirmed.    Videfoji.  630. 

CA»t  3.  Sir  William  Pope  agatnji  Lewyns. 

A  CTION  ON  THE  CASE.    The  declaration  ftated,  That 
♦^  tbe  defeoiant,  on  31.  Msy^  19.  Jac.  i.  had  bargained  with 
.m^r^Mjf^^  theplaintitf  to  fcH  him  a  mare,  the  defendant  Aen  and  thers 

warranty  wa«  »«<«  it.  t»i«  rtme  of  lA* /i/*.  Ante,  197.— Dyer,  76.  1.R0IL  Ab.  97.  i.Conu 
Dis.  r67. 173^    Stri.  414.    Cowp.  814.  %x%.    Dougl.  it.  ai.    tt^Term  Rep.  345.    ».  Jerm.Rq»<745- 

JcBOwing 
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knowing  the  faid  mare  to  be  lame,  et  varils  Infirmitatlbus  deficere^  Si»  Wm.  Port 
T12.  with  fpavins,  fplents,  tt  ad  lahmrmd.imp^ttntcm^  equamfr^-     r^^^rni 
Jiiei.fanam  et  abfyue  aiiqud  infirmitate  warhaktizavit,   et  eandem  ^^"  ' 

equam  pr^d.  31.  Maij^  19.  Jac,  I.  pro  20L  afud  LoKD.  Wr.  eldem 
\ViihiZLMO  falsi  etfraudultnt.  adtune  et  ibid,  vcndidit^  etjic  dilfu$ 
defend,  fallacittr  deceplt  the  plaintiff  of  the  £ud  mare  to  his  da-* 
mage,  He. 

The  defendant  pleaded  not  g^iltj ;  and  it  was  found  againft  him ; 
and  It  was  mored  in  arreft  ot  judgment,  that  the  declarationwas  - 
not  good. 

First,  Becaufe  he  doth  not  fay  warraniizando  vendidif,  for 
otherwife  it  may  be  that  the  warranty  was  at  one  time  and  the  falc 
at  anotlier  time,  although  they  both  were  in  one  day,  and  then  the 
aflion  is  not  maintainable.     And  although  the  precedents  in  the 
Bo^l  of  Entries  \k  in  this  manner,  it  was  anfwered,  that  there 
it  is  warrant,  vendidit ;  which  being  f^oftly  writ  may  be  expounded 
ifUtrrMtizandoj  which  conjoins  it  to  the  fale ;  but  as  it  is,  it  may  b^ 
o(herwife  intended,  and  then  the  declaration  is  not  good. 
:   Secondly,  This  declaration  is  uncertain  for  want  of  the  word  CeruSnty. 
et  after  the  warrantizavit  i  for  as  it  is,  it  is  infenfibk. — And  Do-  Cowp.  6St* 
D£aiDO£  and  Chamberlain  were  of  that  opinion;  but  Lea, ^o»s>*  *5S* 
Chief  Juftice^  did  not  deliver  any  opinion.     Wherefore,  the  4«^  *'  ^^^  ^^^ 
fcndant  appearing,  the  plaintiff  declared  de  novo.  ^^^' 

Burbolt  againft  Kent  and  Anne  his  Wife.  Cah  a^ 

Trimtj  Termf  19.  Jac.  I.    Koll         ;  amd  Michaelmas  Term^  18.  Jac,  I^ 
RollioZu   iuC.B. 

t)  AVISHMENT  of  ward  of  one  Edward  Beeftfon^  fon  and  heir  oa  a  judgment 
*^  of  one  Edward  Beetifon^  at  Swarley.   For  that  the  faid  Edward  on  a  penal  ftv 
Bectifon  the  father  held  a  mefluage  and  twenty  acres  of  land  in  ^"^^  '^«  «*«- 
S^juartey,  and  twenty  acres  of  land  in  Thorp  in  the  county  of  Lincoln,  ^^^^  ^ 
of  the  plaintiff,  as  of  his  manor  of  Swarley  in  the  faid  county,  by  ^^^  ^  «.g^ 


knight's  fcrvice,  arid  died  in  his  homage,  his  heir  being  within  -  ^q  ^ 
age,  vi%.  of  the  age  of  two  years ;  and  the  defendants  ravifhed  him,  ,i  co.  i  (4. 
&c.  The  defendants  pleaded  not  guilty ;  and  it  was  found  againft  i/roO.  Repw 


fhem,  and  judgment  giten  for  the  plaintiff;  and  now  error  thereof  400. 
brought.  ^      ^*c"i^- 

.  The  FiasxERitoR  affigntd  was,  Becaufe  the  judgment  is  againft  i^^.    '    ^* 
them  quod  capiantuTf  whereas  tliere  is  not  any  vi  et  armis  in  tliei.  Hawk,  p.  a 
Writ  or  count ;  fo  the  judgment  ought  toliave  been  in  mifericordia.  J78. 
-^Sed  non  allocatur  i  for  being  an  offence  againft  the  ftatute  law,  ^j^^*^'^'*^^'^ 
tile  judgment  it  well  enough  1  and  fo  are  the  precedents  in  the       "^*  ^  ^^' 
Book  of  Entriity  568. 

ASecon9  Error  affigned  was,  Becaufe  the  t/mr^j^r/nj  wasin«nTi(hmtnt 
de  Swarley^  whereas  it  ought  to  have  been  de  manerio  de  Swarley "  of  wtd''  tbc 
where  the  tenure  isalledgcd,  or  from  thence  and  Thorp  where  the  ^^^  ^^L 
laads  lie. — Sed  non  allocatur ;  for,  the  iffue  being  not  guilty,  the  ra-  ftl^the  pUct 
viQiment' being  alledged  to  be  at  Swarley ^  the  trial  is  well  enough ;  where  the  faa 
but  if  the  iffue  had  been  upon  the  tenure,  it  had  been  otherwife/ it  aUedstd. 
for  then  jt  fliould  have  been  of  the  manor  and  of  the  faid  village.  Cro.  Car*  162. 
^crefope,  notwithftan^ing  thefo  crron,  the  judgment  was  af- 
Snned.       .   *     •* 

Mafon 
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Case  5.       Mafou  and  Others  againft  Fox,  Stephenfon,  and  Thorp. 

Hilary  Tirm,  1%.  Jac.  I.  Roll 
A  mifprifion  of  T^JECTMENT  ill  the  common  picas,  of  a  leafe  of  Robert  Tyr- 
^^\^^\^  '  ^^^^*  ^"^  judgment  being  given  for  tlic  plaintiff  upon  a  ver- 
nenc  in  ejea-  ^*^»  ^^l^^  ^'^^  thereof  brought  aiid  afrigned/Bceaufe  the  judgment 
nent  variant  Was,  mtod recuperet  verfus  Fr  ANCISCUM  StephENsoN  pofleflion  of 
from  the  ver-  %  meffuage,  fixty  acres  of  land,  fifteen  acres  of  meadow,  and  fifteen 
Jiamaybe  ^^res  of  paflure ;  whereas  the  verdift  was  entered,  tliat  he  was 
Ante  6«7.  ^^^^^  guilty  of  the  eje^ment  of  a  meffuage,  ten  acres  of  meadow, 
and  thirteen  acres  of  palhire,  and  for  the  refidue  not  guilty  ;  fo  as 
iRolLAb^'ioe/  '^  "^^  ^"y  ^•'^"^  "^  ^^^^  verdi<a,  and  a  lefler  quantity  of  mca- 

t.  Sid/yo.  i'^w  and  pafture  than  is  irt  the  judgment.  And  it  was  moVed  that 
1.  Vent.  is».  It  was  amendable ;  for  it  is  the  mifprifion  of  the  clerk,  who  ought 
Cro.Car.44a.  to  have  entered  the  judgmer)t  according  to  the  vcrdift,  and  the 
CarthT^ie"*  papercppy  for  entering  the  judgment  was  right  enough  ;  fo  that 
Stra.  ^\^.%i^.  ^^^  mif^entcring  of  it  upon  the  roll  was  amendable  by  the  ftatuic 
1156.  ii8i«  0^8.  Hen,  6.  c.  12.  But  it  was  6bje£led  that  it  was  not  amend- 
u.  Ray.  1570.  able  ;  for  being  in  point  of  judgment,  it  is  always  imputed  to  be 
1.  war.  30.  the  aft  and  error  of  the  Court,  and  not  merely  the  dcteult  of  the 
316.**^  *^  ^^^^^ '  ^^  where  a  caplatur  is  entered  for  a  mifericqrdia^  or  a  concef- 
Cowp.i78.407..A'«  e/i  per  Curiam  where  it  fhould  have  been  a  conftderatum  ejl^  t^c. 
425.  841.         it  hath  been  adjudged  to  be  error,  and  not  amendiablc.  And  therc- 

Dougi.116.135.  upon  it  was  much  debated  whether  it  might  be  amendable. 
J.  Term  I^cp.  o  •  . 

781*.  All  the  Juftices  of  the  king*s  bench  and  Barons  of  the  exche- 

quer were  ailembled  to  confidcr  tiiereof ;  and  they  all  agreed  and 
refolvcd  (except  T a nfi eld,  C/>;V/i?ar^«,  who  doubted  thereof, 
(upon  divers  precedents  (hewn  to  them),  that  it  was  amendable, 
and  not  like  to  the  cafes  put ;  for  the  entry  of  a  eapiatur  inflead  of  a 
ntifericordia  is  an  error  In  point  of  law,  and  cannot  be  imputed  to 
the  default  of  the  clerk,  the  clerk  having  nothing  to  induce  him 
cither  ways  ;  but  here  the  verdift  is  the  guide  to  the  judgment, 
and  the  Court  dircft  the  judgment  to  be  entered  according  to  that 
verdift ;  for  the  judgment  is  but  the  confequent  of  the  verdift, 
and  when  tlie  verdi£t  is  before  the  clerk  to  enter  his  judgment,  it 

Ante  6  8  *^  ^^^  ^^  mifprifion  that  he  did  not  enter  it  according  to  tlie  ver- 
*  *  '  dift,  efpecialiy  here,  when  the  entry  of  die  judgment  in  the  pa- 
per, is  according  to  the  verdift,  and  the  entry  on  the  roll  is  in 
another  manner  and  difagrccing  from  the  yerdift,  and  lb  a  mere 
mifprifion  of  the  clerk,  and  \\o  default  in  tlie  Court  t  wherefore  it 
is  amendable. 

To  induce  the  Court  thereto  divers  precedents  were (hewn^  vi%f 
Trinity  Term  3?.  Hen.  8.  Roll  53.  fVbitfield's  Cafe^  where  the  ver*- 
dift  was  mif-entered  contrary  to  the  notes,  vt%.  where  in  debt 
upon  an  obligation  the  condition  was  to  deliver  com  betwixt 
Chriftmas  and  the  Jnnunctaticn^  the  iflue  being  joined  upon  per- 
formance of  the  condition  betwixt  the  Feafts  aforcfaidi  and  vcrdifi 
found  for  the  plaintiff,  as  appeared  by  the  note  upon  tli©  dorfe  ?f 
the  writ,  but  the  vcidift  was  entered,  ^uod  non  deliberavit  the  faid 
corn  ad  Fcfta  pnediila^  and  judgment  tor  the  plaintiff;  and  error 
being  brought  for  that  the  verdi£t  was  not  found  according  to  the 
iifuc,  becaufe  it  afterwards  appeared  by  cjRuuinacion  that  m  v^** 

dift 
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di&  was  well  given  upon,  the  ifluc,  and  wa^  but  a  mifprifion  of      Ma»oi« 
the  clerk,  it  was  amended,  and  the  judgment  affirmed,  fr<s»!^ 

In  Hilary  Term^  42,  Eli%.  Roll  6^^.  in  the  king's  bench,  Stef^        ^''    ^' 
neih  V,  John  Morgan  fVclf^  the  judgment  was,  ^uod  recuperet  verf.  Cro.  Elix.  $65. 
prcedln,  Morgan  \xi  an  aftion  for  words ;  and  error  being  thereof  J^^^^^^^ 
brought  in  the  exchequer-chamber,  and  tliis  matter  afligned  for  5,^^ 
error,  for  Morgan  is  neither  the  firname  or  chrilVian  name,  but 
part  of  the  firname,  and  although  it  were  Jn  the  judgment,  yet 
being  but  the  default  of  the  clerk  in  entering  of  the  judgment,  \X, 
was  ordered  to  be  made  Morgan  IVolf^  and  the  judgAicnt  was  af- 
firmed. 

InEafterTerm,  8.  Jac.  I.  Roll $2$.  John  Chelly  v.  Stoten,  yljfumpjit.  In  entering 
judgment  was  entered,  quod  pradlHui  Henrkus  recuperet^  where  it  p"j^"^Jf^^^** 
fhould  he  pr^dr^MS  Johannes  recuperet^  and  error  brought  upon  this  nanwcT^^tiic 
judgment,  and  aliigncd  in  that  point ;  which  being  moved  in  the  record b«  iidf- 
king's  bench  was  amended,  and  made  Johannes ;  and  upon  a  writ  named,  it  0^ 
of  diminution  was  fo  returned,  and  the  judgment  affirmed.  ^^r^i^aI* 

In  Michaelmas  Term^  12.  Jac.  I.  Roll  1106.  Neljhnv.  Sieits  and  bis  201. 
^/(t^  for  words  of  the  wife,  the  verdid  was  found  for  the  plaintiff,  i .  Vent.  ny. 
upon  not  guilty  pleaded,  and  the  judgment  entered,  et  pradl^.  le  ^^*  ^»^*  5^' 
FEME  in  mifericordia^  where  it  ought  to  have  been,  quid pmdi^i  U  S**^^  ^?* 
BARON  et  FZMZ  ferront  in  mi/ericordid ;    whereupon   error  was,j^rf'' 
brought  ;  and  forafmuch  as  upon  examination  in  the  common  i.Rol].Ab.^f« 

Eleas  it  appeared  that  the  judgment  was  well  entered  in  the  paper-  >•  ^cnt.  217. 
ook,  it  was  awarded  in  the  common  pleas  to  be  amendw  ;  and  ^"  ^*''-  594- 
upon  diminution  alledgcd,  it  was  certified^ amended,  and  the  judg-.     ^'  ^' 
xnent  affirmed. 

In  Mil haelmas Term f  l^.Jac.  I.  Roll20*]^.  in  the  cafe  of  Sir  George  Jwdgmcnt  In 
Sherley  baronet  v.  Underbill^  in  a  quare  impedit  to  prefent  to  the  ^"*"^*  i^*^i  t« 
vicarage  of  the  church  of  Nether  EUngton  in  the  county  of  Warwick^  wtofTto^/ilr*^ 
the  parties  being  at  iifue,  it  was  found  for  the  plaintiff  before  tlie  cbureh^  inftead 
Jullices  of  niji prius  in  the  county  oi  fVarwicky  and  judgment  was  of  the  vicmrag$ 
entered  for  the  plaintiff,  quod  recuperet  pro'/entationem,  ad  ecclejiam  ^  ^^  church, 
de^  tsfc;    and   thereupon  error  brought,    becaufe  the  judgment  J^*".***?*^* 
ihould  have  been  ad  vicariam  ecclejia^  and  not  ad  ecclejiam  ;  and  it  Hob/i^.*** 
was  held  to  be  a  manifeft  error.  Hut,'  41.  * 

I.  Roll.  Ab.  2o6.    Vent,  i^i*    Cro.  Car.  58a. 

But  then  exception  was  taken  to  the  writ  of  error,  Bccaufe  it  a  varianee  be- 
fuppofeth  the  record  to  be  inter  Georgium  ShErley  militem  ei  tv^ttn  a wrinf 
haromttum   and   Underbill^    whereas  Sir  George  Sherley  never  was  •''•^f'^'^f'- 
knight,  but  a  baronet  only  ;  and  it  was  held  to  be  a  manifeft  vari-  JjJ'j''  "*  "i!**'2 
ancc,  and  tliat  the  record  was  not  removed.   Then  it  was  moved  in  amt^UtrLti^ 
|he  common  pleas,  that  that  judgment  fhould  be  amended  ;  and  fo  when  he  was 
it  was,  by  order  there ;  which  is  a  ftronger  cafe,  that  beinga  judj-  Irenes  01117,  u 
rqcnt  at  the  affife.    Fide  11.  Hen,  7.  pi.  a.  tif  23.   21.  Hen.  7.  ^/.  31.  ^^' 
20.  Edw.  4.  pi.  47.  22.  Edw,  4.  pi.  46.  30.  Hen.  6.  pi.  u  8:  Co.  62.  „^  *^^' 
and  many  more  precedents  of  amendments  in  the  Cafe  of  fVolfv*  Stepney^  ^^  r'Jl  Ab. 
C^t,  ^liZt  865. pi.  44.  3^9. 

%.  Hawk.  P.C.  422.     2.  Bac.  Abr.  aoi.    Cowp.  407.  844.    Dough 1 16.135. 
S^  )6.  &  17.  Car.  z.  c.  iS« 
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^*"*-  Ellis*  Cafe- 

The ciptioo  of  INDICTMENT  upon  the  ftatutc  of  8,  fliw*  6,  c  9..  of  fiwciWa 

in  indictment     -*    CfltrV^ 

of  forcible  ell-  __,_      _,  _  ^^,  .      ,         -  /.  •  • 

try  need  not  re-  J^^c  FiRST  EXCEPTION  was,  That  thc  mqtiiiition  was  taken 
«itc  the  nee  9m  bcfow  jf.  and  B,  jufticcs  of  the  peace  ;  and  lie  doth  not  fay,  mc 
Jf-sftrfjf,  uz,  le^n  aJ  diver/as  fehnias  iran/grefftones^  Wr*  fo  they  have  not  any 
Ante,  ^1.  power  to  enquire. — Sed  non  allocatur  ;  fpr  upon  this  ftatutc, 
Film,  177.  ^uftices  of  the  peace  only,  although  they  be  not  jufticcs  ad  audi- 
cl^Ui^tr.    ^^  ^  terminandumy  f^c,  have  authority  to  enquire. 

i.Hiwk.  P.  C.  283,  »84. 

hn  iniiamtnt  SECONDLY,  Bccaufc  the  entry  IS  fuppofed  iw  unum  nuffuagkm 
cfimc^iG  entry J^^  domum^  which  was  alledged  to  be  uncertain,  as  a  mewaage  on 
mM^un  wffka-  tenement  hath  been  ruled  to  be  ill. — Sin  non  i^LLocATUR  ;  for 
gium  /i/fi  */»-  it  was  faid,  true  it  is  that  an  entry  into  a  meifuage^t/^  tenement 
™'  I*  good,  ig  jjQj  good,  bcicaufc  t^mmentum  is  uncertain  what  it  is ;  but  mej- 
ate,    II-      Jua^um  sivE  domns  are  one  and  the  fame. 

s,  Ron.  Ab.«o.   Cro.  Elii.  189.     1.  HcU.  Rep.  334.     1.  Hawk.  P.  C.  a83. 

An  indkimtnt  .  Thirdlv,  For  that  the  indiftment  is,  That  he  was /ff/itJts,/ht 
^l^t^lTvT f^-ff/JP^^^^^^  which  is  not  certain.— Sed  NON  ALLOCATUR  ;  ior 
wiifr7>t^/(fi/v#  it  is  of  a  raelTuage  Jive  domum^  adhuc  exlJUni^  lihtrum  ttnemnitumy 
pSfpmAimin  which  proves^  that  he  was  feifed  of.fuch.aa  eftatc,  whereof  he 
r^*  might  DC  difteifed.  Wherefore  the  indiAment  was  good*  and  £/^^ 

Silk.  %^.       fubmitted  bimfdf  to  a  line,  &cc, 
j.fiiwk.  P,C«»83«»84. 

cjksi  7.  Horfeman  agalnfi  Obbins, 

Michaelmas'Ttrm,  j^.Jfac.i.    Roll       • 

n  a  condition  TXEBT  upon  an  (^ligation  of  one  hundred  pounds,  conditioned, 
be  to  Indemnify;  XJ  -pj^ji^  jf  j^^  fj^y^  harmlefs,  and  indemnify  the  plaintiff  and  his 
*''*"  /'"fir*  lands  in  Stmham  in  tlie  county  of  Surrty  (demifed  by  one  John 
neod  without  Gr4iyy  and  one  John  Beavts,  by  indenture  of  fuch  a  date,  during 
ihewinp  hew.  riie^term  in  the  faid  leafe)  from  an  annual  rent  of  twenty  pounds 
Anre,  165,  J63.  rcferved  upon  thc  faid  Icafc  •dufing  thc  faid  term,  that  then/&c. 

March,  100.  ^  The  defendant  pleads^  quid  a  tempore  confe^ionis  fcripti  obUgatoril 
l^oor,  1 57.  hue  ufque  exoneravit  et  indemnem  confervavit  the  plsuiui^  apd  ail  tlie 
C/o.  4iir-  9«6.  giid  lands  from  the  faid  rent ;  et  hecy  i^c.  '    y 

H(^h.  ^5.  And  It  was  thereupon  demurred,  Becaufe  he  doth  nott  m^ 

4-  Bitc«  Abf.  quo  modo  exoneravit  et  mdemuem  oor^ervavit ;  for  being  m  plea  in  th* 
>*'    ^  Urinative,  he  ouglit  to  fhew  how,  that  the  Court  might  adjudp 

«sl  White'-*,  thereof:  but  if  he  had  pleaded  in  the  negative  urn  damm^catus^  it 
aei>%r,iripeiitt.  had  been  good  without  further  pleading. 

lA.  Ray.  tfi6.  fi^^  ^f  ^jj^^  Opinion  was  the  whole  Covrt  :  whcrefoit» 
'-*  ^^'  '   without  argument,  it  was  adjudged  -for  the  plaintiff. 


Eafter 


'     Eafter  Term,  *^ 

20.  Jac.  I.     In  the  King's  Bench. 
Sir  James  Lea,  J&tf.  Chief  ^uflice. 

Sir  John  Doderidge,  Knt.  1 

Sir  Robert  Houghton,  Knt.  K  ^ufiices. 

Sir  Thomas  Chamberlain,  Knt.     J 

Sir  Thomas  Coventry,  Knt.  Attorney  GcneraL 
Sir  Robert  Heath,  Knt.  Solicitor  General. 


Harvy  agahtft  Chamberlain.  CAt«t* 

A  CTION  for  thcfc  worts  fpoken  to  the  father  of  the  plaintiff.  In  Miadioii% 
/-\    **  Thy  ion  (innuendo  the  plaintiff)   hath  murdered  my  frying.  ••  Thf 
O.    -m.  "child/*  "fcohtihiwir* 

**4tttd  my 

After  verdi£t  it  was  moved  in  arrcft  of  judgment,  that  the  words  <<  dhw;'»€9ik. 
are  not  aftionable,  becaufe  it  is  not  Ihewn  that  they  were  in  com*  f*^*  o'  <te 
munication  of  tlie  plaintiff;  nor  doth  lie  aver  that  the  plaintiff  P^^*^*"*** 
was  the  only  fon  of  his  father ;  for  if  he  had  more  fons,  non  con/tat  a94rri!!!^^tm 
of  which  of  bis  fons  it  was  fpoken  ;  and  every  one  of  them  may  he  wasTieonlf 
have  an  aAion,  as  well  as  the.  plaintiff.    And  neither  the  *'  imtu^  f«n  ofhufa- 
•*  cnJo  the  plaintiff,"  nor  tlic  averment  tliat  he  fpakc  them  of  the  *'^* 
plaintiff,  will  fervc;  for  it  is  but  a  general  allegation  of  words,  ^'•''^^•♦♦^ 
wbidi  do  not  mport  any  (lander  to  the  ptaimiff    But  if  it  had  ^"^I  ^*''  '"^ 
been  fpoken  to  the  fon,  "  Thy  father  hath  murdered,  &c."  it  had  Cowp.  17I!*' 
been  good  enough  ;  for  there  can  be  but  one  father :  fo  if  it  had 
been  fpoken  to  a  fcrvant  or  wife,  «*  Thy  hu{band  and  maftcr,  ice." 
it  had  been  good  for  the  fame  reafon. 

And  of  that  opinion  was  the  whole  CotrRT  :  wherefore  (ai^ 
Jente  Lea,  Chief  Juftict)  judgment  was  given  for  the  defendant. 


Francis  Oily^s  Cafe.  ca«  %. 


infanta  Ihot  himfelf  with  a  crofs-bow  arrow,  dans  eidem  fuch  a'f*I|^'"'^'^* 
wound  in  fan  gule  of  fuch  a  length,  &c,  whereof  he  <Iied,  It  was  !)lww2i? 
removed  into  the  king's  bench  by  certiorari ;  and  now  Coventry,  ^Juimu  t^ti^ 
Attorney  General,  moved  for  the  reverfal  thereof,  **  tmuy^f^r^^ 

First,  Becaufe  it  is  Juratores  per faerament.  J,  S.  fie.  md  doth  Word  ^«.(^« 
not  fay,  proborum  it  iegatium  hominum  comiiatus  pnediet.  (0).  neoeiiary  in  «\ 

Secondly,  Becaufe  it  doth  not  fay,  that hej«r«ri  himfelf  (*)  ;  ^,^f  ^"^ 
which  is  the  exception  in  the  indiftment  in  tongas  Cafe  (c).  («)  Anit,4,^ 

And  for  thefe  caufes  the  Court  held  the  indiftment  to  be  vi-  \]^^'  ^^'^ 
tious,  cff>ecially  for  thcfirft;  an3  it  was  difcharge  d  upon  that  500   *^' ^^*' 
moticm  without  day  givcfi,  becaufe  it  was  faid,  diey  were  very  clear.  CvL  Eii,.  751, 
3  Mod.  tfto.    «.  Hawk.  P.  C.  50S.    (*)  Palm.  t8«.    3.  Mod.  lo*.   ^  Co.  i*».*   %.  Hale,  184. 
l«Biaft.i24*    Ydv.tS.    «•  H4wk.  P.  C.  a6D.    {f\  %.<:».  t^h.  ^ 

Eardl^ 
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C4tv  3* 


1  cxcca. 
fiottltcxecucerf, 
pvcoAf  ftuU 
.Wn^owed  on 
9  fabipqacot 
ink  of  error  by 
3«i7M«7.c.  10. 

CrQ.  Car.  175. 
401.  4»5- 

».  Stn*  io?4. 
••T«ni  Acp. 


Cask  4. 

Bail  in  Che 
luo^s  bench 
HOC  liable  to 
coAf  taxed  in 
fbe  cgKchequer 
cbaoiber. 
ABIC,  95. 
I.  Roll.  Ab. 

335- 

Cro.  Eliz.  587. 
Ccrpb.  29^. 
Salk.  97. 
I.  Bac.  Abr. 
^la.  iJiMr//. 
».  Term  Rep. 
j;.  7g. 


Eardlcy  agahift  Turnock. 

fiWr  Ante 9  P^ge  629, 

TN  a  writ  of  error,  the  judgment  being  affirmed,  cofts  were  taxed 
^  by  the  clerk  without  motion  in  court,  which  he  conceived 
ought  to  have  been  given  by  the  Court. — But  becauie  upon  fug. 
geilion  in  court,  that  this  writ  of  error  was  brought  after  execu- 
tion ferved,  and  fo  not  in  delay  of  the  execution  (which  appeared 
by  examination,  altbo'  it  appeared  not  in  tlie  record  here  certified), 
it  was  held  by  all  the  Court,  that  no  cofts  were  to  be  given; 
for  the  ftatutc  of  3.  Hen,  7.  c.  JO.  doth  not  give  any  bat  where 
execution  is  delayed  by  the  writ  of  error  :  wherefore  the  judgment 
being  of  this  Term,  it  was  appointed  to  be  reformed,  and  zjuper^ 
fedeas  to  (lay  the  execution. 

See  3  3.  Car.  x.  A.  a.  c.  2.  i^  8,  A  9.  WUi  3.  c.  xo« 

Smith  aga\nft  Faldo. 

pRROR  was  brought  in  the  ex<;hequer-chamber  of  a  judgment 
'*-'  given  in  the  king's  bench  ;  and  the  judgment  affirmed,  and 
five  pounds  cofts  aircffed  po  delation^  execution. 

The  record  being  remanded,  7^  fcire  facias  was  fucd  againft  the 
bail,  to  have  execution  againft  the  bail,  as  well  for  the  principal 
debt,  as  for  the  five  pounds  cofts  aflcflcd  ;  aitd  upon  twQ  mh'ds  re- 
turned, and  execution  awarded  againft  tlie  bail. 

It  was  now  prayed  to  have  z  fuperfedeas^  becaufe  the  bail  w  not 
chargeable  but  witli  the  damages  and  cofts  of  this  court^  5^n<l  H^^ 
with  that  which  is  taxed  in  the  exchequer  cliamben 

And  of  that  opinion  was  all  the  Court  :  wherefore  a /Jr^^'- 
fedeai  was  granted  to  avoid  the  intirc  execution,  and  not  onjy  for 
the  furplufagc,  as  was  prayed  ;  for  the  writ  being  entire*  qaunot  b<l 

dividecC 

See  3.  Jac.  i.  c,  8. 


Case  5. 

Where  a  feoflT- 
mentofamanor 
\%  pleaded,  it 
Ihall  be  intend* 
Cd  that  livery, 
attornment,  and 
aTl  ncceflary 
circumdanees, 
were  performed. 
Ante,  411.  ■ 

S.  Co.  81. 
Cp.  Lit.  303. 


Smith  againjl  Melfer. 

ERROR  of  a  judgment  in  the  common  pleas.    The  errors  were 
aifigned  ore*tenus  ;  and  thofe  which  were  infifted  upon  wercj 

First,  Becaufe  in  replevin  Melfer  made  conuf^nce  as  bailiff  f<^ 
Lady  Wray\  for  that  Sir  JVilliam  PfWay  her  huft)and  was  fcifed  in 
fee  of  the  manor  of  5.  arid  the  plaintiff  held  the  f^id  lands  of 'S/r 
William  Wray  by  fealty  and  2s.  yd.  rent,  as  his  very  tenant,  and 
made  a  feoffment  of  the  manor  to  the  ufe  of  himfelf  and  the  faid 
lady  his  wife,  for  their  lives  ;  and  that  Sir  William  Wray  died;  and 
for  the  rent  of  two  years  arrear,  after  the  huft)and's  death*  the  di- 
ftrefs  was  taken.  T  he  iffue  was,  tliat  the  land  was  not  within  tliQ 
ift  to  the  faid  lady  ;  and  at  the  niji  prim  the  plaintiff  was  non- 
uited.     And  judgment  being  given  for  the  defendant. 

Error  was  thereof  brought  and  affigned,  Becaufe  ftie  intitlcs  hcr- 
felf  to  a  rent-fervice  from  the  plaintiff  by  a  feoffment  of  the  W*"^'** 
and  doth  not  Ihcw  aiw  attornment. 


I 
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Stdmn  allocatur :  for  it  is  to  be  intended,  where  feoiFment  of  a      Smith 
fnanor  is  pleaded,  that  aJI  neceflary  circuinftances,  v/».  liverjr  and       -^^^V 
attornment,  are  performed;  for  othe^^'ifc  it  is  no  feoffment  of  the        ^'-'t*- 
manor. 

Secondly,  The  avowry  is  not  good,  for  he  made  cognizance  if  cognlzaflce 
for  rent  to  a  Indy,  who  is  tenant  for  life  {a)^  and   doth  not  aver  ^ '"****^ '""jf ^' 
that  (he  is  alive, — Sed  non  allocatur  :  for  the  cognizance  being  made  jjf^*  h"tci^  not 
in  her  right,  it  is  fufficiently  averred  that  (he  was  alive  ;  and  there  be  avtfrod  rh«( 
is  not  any  precedent  of  fiich  an  averment  having  bten  made.     It  he  is  alive, 
isalfo  neceflarily  to  be  intended  upon  the  iffue,  which  is^quod  //?  Ante,  6x2. 
et  tempore  quo  plaint,  fu'it  tnfra  feodum^  Isic.  ;  which  is  a  fufficient 
averment  that  ihc  was  ^live  at  the  time  of  the  cognizance,  and  is 
neccffarily  impliedin  the  pleading  ;  as  in  the  cafe  i2.£liz,  in Djcr^ 
adhuc  feijitusy  Ufc.     Wherefore  the  judgment  was  affirmed, 
(a)  Sec  If.  Ceo.  ».  c.  19.  f.  11. 

Jackfon  aguinjl  Bell.  -  Ca$i  6. 

Michaelmas  Term,   19.  Jac*  1.    Roll  tyj. 
T3EPLEVIN.     The  defendant  avows  for  damage  Je/ant  in  his  if  a  plaintiff 

^^   freehold.  avowsatakn? 

Theplaintiff  (hews,  that  the  place  WHE^E  is  parcel  of  a  great  field  under  a»ciairi»  of 
called  (Vajlefield^  in  Thr}Jkby\  and  prcfcribcs  to  have  common  for  a  common  btr*  «* 
mcffuage  ar>d  two  acres  in  the  faid  field,  ub'icunque  etpojlquam  hlada^^^'^^^^^ 
et  herbte  ibidem  crefceniia  he  reaped  and  carried  away,  quoufque  tlie  ^^^  ihat^hc 
faid  field,  or  any  part  thereof,  be  refown  ;  and  that  ante  tempus  quo  catiic  were  puc 
et  pojlquam  the  corn  in  the  faid  field  was  reaped  and  parried  away '^  during  the 
from  the  faid  places,  &c.  he  put  in  his  cattle  levant  et  couchant  upon  'n^^'v**' 
his  tenement,  &c.  to  ufe,  &c.  his  common  there,  &c.  PJowd.  33.  b. 

The  defendant  thereupon  demi^rred,  //>/?,  Becaufc  he  faith  ante   "'^'  ^^^°* 
tempus^  i^c.  arid  doth  not  fay  in  which  year  the  field  was  fown,  and 
the  corn  carried  away.     Secondly  y  It  is  not  (hewn  that  the  faid  fields 
or  any  part  thereof,  was  not  relown  ;  and  then  it  is  not  within  his' 
prcfcription.     Fide  10.  Edw.  4. 

Damport,  for  the  plaintiff]  moved,  that  the  pica  is  well  enough ; 
for  it  (hall  not  be  intendedto  be  refown  unlefs  the  other  (hews 
it,  &c. 

But  ALL  THE  Court  held,  that  the  plea  is  not  good  :  for  he 
being  confined  within  what  time  he  is  to  have  hisi  common,  ought 
to  (hew  that  he  is  within  tlie  time;  otherwife  it  dotli  not  enable 
him  to  ufe  the  common.  Wherefore  it  was  adjudged  for  the 
defendant. 

Upchard  againjl  Tatam.  •  Cah  y. 

A  CTION  of  trover  and  converfion.  For  that  the  plaintiff,  on  the  Trwir  lies  for 

9th  March^  18.  Jac,  i.  at  Chclmsford^vfzs  poffc(ied  of  a  writing*  *^"«*»  «»  « 
obligatory,  wherein  John  Pctchy  and  Thomas  Pctchy  were  obliged  ~'''''"^^^^^^ 
to  the  plaintiff  in  fixty  pounds,  lealed  with  the  feals  of  the  faid  John  dafe'  ^  ^ 
Pftchy  and  Thomas  Pctchy^  ut  de  fcriptofuo  obligatorio  propria  ;  etficht  (hewn. 
pojfcjjiomtusy    1 2th  March^    18.  Jac,   i.  loft  it:   and   that   upon 
X3th  March,    18.  Jac.   i.  at   Chelmsford  aforefaid,    it    came    to  J;^^"-^^-|- 
the  defendant's  hands   by  trover;  and  tliat  the  defendant,  20th cro. Car!  liz.' 

Sed  viii  Cro.  Eliz.  72  3.     Ld .  Ra/m.  275. 

c'^O-JAc.  T  t  Marcb^ 


63$ 
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VwcMAmn     Marcb^  i8.  Jac,  i.  at  Chelmsford^  aforefaid,  converted  it  to  his  own 

n^fi     ufc. 

.    Tatam. 

Upon  this  declaration  the  defendant  demurred  in  law,  bccaafe 
the  Gate  of  the  bond  is  not  mentioned,  nor  that  it  was  deUvered  as 
Aeir  deed. 

CrOiCar.ACs.  But,  without  much  argument,  it  was  adjudged  for  die 
(tf)  See  the  cafe  plaintiff :  for  he  needs  not  {hew  the  date,  becaufe  it  is  loft  (a) ,  and 
of  Read  v.  the  defendant  hath  cfibigned  it ;  and  he  is  not  to  recover  the  debt, 
Breokman,  Eaf- but  damages  therefore. — Secondly,  The  allegation,  that  it  was 
tet  a^dwT  ^'fi^'P^^^  Mgatorium  wherein  they  were  obliged,  hath  intendment 
be  pteaded  as*^  fufficient  that  they  delivered  it  as  their  deed. 
h/  by  time  and  accidem  witboot  frtftrt.    3,  Term  Rep.  151. 


TrinitJ 
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20.  Jac.  I.    In  the  King's  Bench. 
Sir  ]2iva^^Vfi3iy  Knf.  Chief  JujTice. 
Sir  John  Doderidge»  Kn/.  1 

Sir  Robert  Houghton,  Knt.  L  Jujiica, 

Sir  Thomias  Charnberlain,  Knt.    \ 
Sr  Thomas  Coventry,  Knt.  Attorney  Generqi 
S.r  Robert  Heath,  A>/.  Sollcihr  General. 

Hunn  and  his  Wife  againft  Porter.  Cas«  t 

A  CTTON  FOR  THESE  WORDS:   «  arifiian  Hunn  (tht^or...a^ 
AA      "wife  of  the  ^X^hMxW  imiucndo)  is  a  witch,  and  hath  be- able, 
^    -*-   witched  two  of  tlic  fervants  of  J.  S.  to  death."    After 
ycrdia  for  the  plain tifF,  it  was  movpd  in  arreft  of  judgment,  that 
•thefe  words  are  not  aaionable,  bccaqfe  it  is  not  averred  that  any 
perfon  is  dead,  nor  in  ^vhal  matter  Ihc  was  a  vrhch.—Scd  „on  a/Zo- 
catur ;  for  the  word*  "  (lie  is  a  witch,"  are  aftionable  {a).  Where-  Ante  i-o 
fore  judgment  was  given  for  the  plaintiff.  *  ^  V 

(a)  But  the  I.  Jac.  i .  c.i2.  which  make  tw/^^  arc  punifllable  by  finr,  pillory  and  Im 
*ra/i  a  capital  offence,  i«  now  rrpe»led  by  9.  p  jfonmcm.  Sec  alfo  the  Vagrant  A^t 
OcO.  »•   9.  5.}    and  ki\  prgttmdti  i  fi  witcisraft      17.  Geo.  a,    c.  c.  * 

Bridges'  Cafe,  Cai  ,. 

gRTDGES  and  others  were  indifted  pro  ci  7//?^ they  entered  into  indiamcnt  of 
>   r  J?'  '  ^Xi/iau  likcrum  Ummentum  of  7.  S.  ct  manuforti  dif-'^r^^tcnrry. 

icifedhim.— And  becaufe  the  indiftment  was  not  ''  adlmc  exifuns^'^'^'^^^^'^'^ 
**  hherum  tmemcntum  ;  and  \'  cxlfiens  Uberum  tcnementunC'  may  referee  Lit.  15,, 
fothe  time  ot  the  indiament,  and  not  to  the  entry;  therefore  the  ^*''*^-  ^"*- 
indi£tinent  was  adjudged  to  be  ill,  and  was  difcharged,  3-  ^""^x  °*«t 

I.  Hawk.  P.  0.283,284. 

Waters  agalnji  Bridge.  Ca.fj. 

Ertfier  Term,  iS.  J^c.  I.    J^o// iSg^. 
pRRQR  of  a  judgment  in  the  common  pleas,  in  debt  upon  anon  af«b.r  «  « 
^  arbitrament  of  three  hundred  and  forty  pounds ;  fuppofin^  there  tw!:':.^.^ 
were  controverfies  betwixt  the  plaintiff. and  BrM^e  and  Enzal^eth^^^^^outfor  ^ 
his  wife,  for  divers  fums  of  moiKy  laid  out  for  the  faid  Bridge's '^'^^^^''^^''^ 
wife  at  her  requeft  di^m  fola  fuit ;  and  that  thcv  fubmitted  them- ''''''T'' "*' *'" 
fdves  in  arbitrament,  as  well  concerning  the  premifes  as  concern- Ztf*orr^>' 
ngallfuits  betwixt  them  depending  touching  the  premifes:  and  without  faying 
tlic  arbitrators  awarded  concerning  the  premifes,  that  the  defen- **  *^** '*'**  °"' 
daut  (hould  pay  to  the  plaintiff  three  hundred  and  forty  pounds'"  *"'  '"'^"2/?'*^ 
Tor  all  fums  of  money  laid  out  by  the  plaintiff  for  £/;s.?^./A  ^i,;^^^  „^ 
pla  fuit,   cum  indc  rcqmfttus  effc^  and  that  all  fuits  betwixt  tliem 
Inould  ceafe ;  pr  qvod  adlio  accrevlt  to  demand  the  three  hundred  and  ^*^'  ^^'  "** 
forty  pounds  ,  and  that  the  defendant,  ^.v/>.;s/i,  rcauirnus,  had  not  I  \!^\ll: 
paid  the  fame.     Upon  non  debet  pleaded,  and  found  for  the  plaintiff.  i.BacAb.  149. 
and  judgment  thereupon,  error  was  brought  and  afBgned,  '*  ««'"•    ' 

.   First,  That  the  declaration  is  not  good,  for  the  arbitrament'' *^*"^*  ^^' 
IS  void,  bccaufe  the  lubmiffion  is  for  all  gontroverfies  concerning 


agaiftjl 


Udebt  on  an 
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money  laid  out  for  the  wife  at  her  requeft :  and  the  arbitrament 
is,  that  he  Ihall  pay  three  hundred  and  forty  pounds  for  all  funis 
laid  out  for  the  wife,  omitting  "  at  her  requeft ;"  fo  it  is  more  than 
was  fubmitted. — All  the  Court  was  of  that  opinion. 

Secondly,  The  arbitrament  is  to  pay  three  hundred  and  forty 
M#A  h  *^  ^'  rP^^^<^*'  ^^^  ^"^^  requijitus  ejjet :  fo,  requeft  being  part  of  the  agree- 
Sliagrccmcnrt  ^^^U  there  ought  to  be  an  exprefs  requeft  alledged  ;  and  licit  fapius 
It  mull  be  fp€-  requtfitus  will  not  ferve :  and  it  is  not  like  to  deot  due  upon  a  bond 
dally  allcdged.  or  upoiicoiitraft  ;  for  there  the  debt  being  due  by  fpecialty  or  con- 
Ante,  loa.iSs.traft  needs  not  a  ipecialdemand,  but //r?//^/>/«jr^ry«^/wj  will  ferve; 
35»  but  being  due  by  arbitrament,  eum  requtfitus  fuerity  it  is  not  due 
but  according  to  the  arbitrament  upon  fpecial  demand. — All 
THE  Court  was  of  that  opinion.  Wherefore  the  judgment  was 
reverfed. 


CnwCar. 
JS5. 


he  is  named 
SJvMrJj  the  va- 
riance 18  fataU 
Ante,  22 1. 
Poft.  a6i. 


Caii^.       Maby  againft  John  Shepherd,    Executor  of  Edmund 

Shepherd.. 
If  a  declaration -p^EBT  upon  an  obligation  for  forty  pounds  by  £^;«i/«^/  Shepherd; 

cured  in  the  The  defendant  demanded  oyer  of  the  deed,  and  of  the  con- 

name  of  Ed.    dition,  which  was  entered  in  hac  verba :   **  noverint  universi 
r,  in  which  «  ^erprafentes  me  Edw  ARDUM  tcneriy  ^c.  in  forty  pounds  ;"  and  he 
.  «,«.*H    ^y^f^,j.j{j^j  j^  jjy  ^g  name  of  Edmund  Shepherd^  which  was  his  true 
name. 

The  defendant  pleaded  noneftfaHum  teftatorls, 

^  ^  ^  ju  e  The  jury  found  that  it  was  tlie  deed  of  die  faid  Edmund  Shepherd 
S.c.Godb.283.  -     ^  a^  ^  ^ 

i.Roii.Ab  87i.tlic  teftator. 

i.Lutw.  519,       It  was  moved,  that  notwithftanding  the  verdift  is  found  for  the 

>'^'*j^-P^*  5- plaintiff,  yet  the  judgment  ought  to  be  given  againft  the  plaintiff: 

Owen,' 48.  **  for  he  declares  upon  a  bond  by  Edmund  Shepherd^  and  fhews  a  bond 

CroA\\z!%^7,oi  Edward  Shepherd^  which  is  another  perfon  ;    and  they  never 

Salk.  7*  were  the  fame,  but  diftinft  names.     And  although  it  be  fubfcribed 

.by  th^  name  of  Edmund^  yet  that  is  no  part  of  the  bond  ;  which 

being  apparent  to  the  Court,  the  plaintiif  cannot  have  judgment, 

but  ought  to  be  barred.     . 

The  whole  Court  was  of  that  opinion  :  and  although  the 
jury  hath  found  it  to  be  the  deed  of  the  faid  Edmund^  yet  that  will 
not  help  it ;  bu^  he  ought  to  have  brought  his  aftion  according  to 
tlie  bond.  Wherefore  it  was  adjudged,  quod  qiurcns  nihil  capiat  per 
iillam,  ,  l^ide  Dyer^  279.  in  marg.  SkotboU^s  Cafe^  and  fVatkins  v, 
Oliver y  AntCy  558. 

Case  5.  Thomas  Simpfon  and  John  Simpfon  ogainft  Jackfon. 

The^ar</;««  I^RROR  of  a  judgment  in  Durham,  The  error  affigr.ed  was, 
and  the  nact  ^  Bccaufc  ill  an  ejeftment  againft  Thomas  Simpfon  the  father,  and 
friend o(zn  in-  John  Simpfon  his  fon,  the  father  appearing  bv  Timothy  Commynlus 
iZ\!!&J!'''»^d  ^"G^^^^*y»  ^^^  ^^^  ^^id  7^^«  Simpfon  by  the  faid  Tmothy  Commyn, 
an  infant  may  p^oximum  amicum  fuum^  who  was  admitted,  per  CuriaWy  pro  lodcrn 
fucby  cither  J  Johannc  Simpfon  ad  prcfcquctuiumy  and  picacicd  not  guilty  j  whereas 
but  he  muA  he  ought  to  have  been  admitted  to  plead  by  his  guardian,  dnd  not 
defend  ^y S^^T'  hj  prochcin  amy  ;  and  the  admittance  ought  to  have  been  ad  dcfcn* 
hi^^rL'iri^  dendumy  and  not  ad  profequendum. 

Ancc,  2 17.  441. — Cro.Car.  S6.  161.     z.  In...  261.  y  o.     Palm.  205.     Co.  Lit.  135.  b,     4.  Co.  53. 
». Roll.  Rep,  ^57.     F.N.B.  27.     I.Sid.  Ct,.  173.    Jorv.>,  177.   i.  iu»lft.  24.   Hutt.  92,  1.  Lev.  224* 

Sec  21.  Jac.  I.  c.  13.  .  -    '    ' 
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Damport  and  Sir  Henry  Yelverton,  of  counfcl  with  the     Simpsom 
defendant  in  the  writ  of  error,  moved,  that  it  was  net  any  error  :       againji 
for prochcin  amy  is  a  guardian;  and  a  guardian  and  procheln  amy    J^*^****** 
are  both  one  when  admitted  by  the  Court ;  and  they  are  termed  fo  Hon.  91. 
in  our  books  both  ways.  And  although  the  entry  is  ad  profequendum^  t.  Mod.  15. 
yet  it  is  good  enough  ;  for  the  defendant  may  profecute  a  vtnire  3-  Mod,  136. 
facias  cum  fravifo :  fo  there  is  difference  but  in  the  terais  only.      ^^""  3<>*-'o7^* 

And  Chamberlaik,  Puiffu  Jujiice^  was  of  that  opinion.        *•  war.  50, 

But  Lea,  Doderidge,  and  Houghton,  to  the  contrary,  that 
it  is  erroneous  for  both  caufes  ;  for  a  guardian  and  prochcin  amy 
are  diftind,  and  a  guardian  or  prochcin  amy  may  be  sulmitted  for 
the  plaintiff;  and  ^t  prochcin  amy  never  was  until  the  ftatute  of 
Wcjiminjlcr  i.  c.  47.  and  Wejiminftcr  1.  c.  15.  and  he  is  appointed 
in  cafe  of  neceflity  (a),  where  an  infant  is  to  fue  his  guardian,  or 
be  eiloyned,  or  that  the  guardian  will  not  fue  for  him.     And  for 
thefe  caufes  he  might  be  admitted  to  fue  by  guardian  or  prochcin 
ams^  where  he  is  to  demand  or  to  gain ;  but  when  he  is  to  defend 
a  iuit  in  an  adion  real  or  perfonal,  it  ought  to  be  always  by 
guardian,  and  the  guardian  ought  to  be  admitted  by  the  Court, 
who  may  anfwer  his  mifpleading  if  there  fhould  oe  caufe,  as 
9,  Edw.  4.  pL  34.  and  therefore  the  difcndant  ought  always  to  g-g  j^  g^^  j^^^ 
appear  by  guardian,  and  not  by  prochcin  amy^  as  Fit%.  N.  Br.  27.  H.  680.  and  tht  * 
And  their  offices  are  ftveral ;  therefore  the  admittance  of  the  de-  cafetthcrt 
fendant  by  prochcin  amy  is  erroneous.  Alfo  to  admit  the  defendant  ^^^* 
ad  profcqucndum^  is  ill  and  ptepofterous.     Wherefore  the  judgment 
was  reverfed.    Fide  a8.  Affl  11.  27.  AJf.  Dycr^  56.  W  10^. 

\m)  3.  BLCom.  497. 


T  t  ^  J!^nciiailai» 


Michaelmas  Term, 


io.  Jac.  1.   In  the  King's  Bench. 
Sir  James  Lea,  Knt.  Cblcfju/iice. 
Sir  John  Doderidge,  Knt.         "| 
Sir  Robert  Houghton,  Krtt.         >  Jujlices^ 
Sir  Thomas  Chamberlain,  Knt.   j 
Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Sir  Robert  Heath,  Knt.  Sol'c-tor  General 


IVherc  1  pro-. 
*i»fe  is  noxj'py 
.#m/,  ibe  dcqia. 
ratiofi,  in  of. 
/nrnffit^  mult 
iUte  for  what 
cavTe  \\M  debt 
•rofeir 
AitCff,  so^.213. 
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T.  Bulrt.  67. 
J.  Bulft.  207. 
Hardr.152.171. 
C-o.  Cat.  6. 
f.Sid.  i$ii. 
Poph.  31.     2 


Jo'iin  Mayor  agah^ft  Richard  Harre. 

ASSUMPSIT.    For  that  the  defendant  was  indebted  to  hiin 
in  forty  pound?,  etftc  uMntatus  cxiflcm  in  confideratiou 
^  Inde  affumpjit  folvcrc  upon  rcqueft. 

After  non  a£umpfit  pleaded,  and  found  for  the  plaintifF,  it  was 
moved  in  arrcft  ot  judgment,  that  the  declaration  was  not  good, 
for  that  he  doth  not  fliew  for  what  caufe  he  was  indebted,  fo  that 
tlie  defendant  doth  not  know  how  to  provide  him  an  anrfwcr  And 
it  is  not  a  promife  in  confideration  of  forbearance  till  fuch  a  day, 
or  fuch  a  ipecial  pronr;ifi ;  for  that  might  be  good  :  and  to  that 
purpofe  was  cited  Buckingham  v,  Cafdcs  {a)y  tliat  lor.  tliis  cauie 
judgment  was  reverfed. 

And  ALL  THE  CouaT,  viz,  Doi>ERiDGE,  HouGHTON,  and 
Chambkrlain  {abfente  L^e a) ^  were  of  that   opinion,  and  gav^ 
rule,  tliat  judgment  Ihould   be  entered  for  the  defendant. 
,  Lev,  1^1.     Ailtn,  5.     Miirchr  100.     Carth.  176.     i.Show.  34;^, 

(a)  Ante,  ax 3. 


Ca«^  *.    . 

^o  fay  cf  1 
Hian  who  it  in 
^ffiPCion  of  an 
cAace  by  de- 
scent, that 
^  hi  h  imt  a  haj- 
•*  far</,"  is  ac- 
tionable, with- 
out lh(wing 
any  colloquium 
aonct;rning  his 
eliaic. 
Anit,  aij. 


(a)  ^rc  AfPit 


Elborow  agahift  Allen. 

A  CTION  UPON  THE  CASE.  Whereas  he  was  the  fon  and 
^^  heir  of  'John  Elbarozu  and  Jmie  his  wife,  daughter  and  heir 
of  John  Travel^  and  had  divers  lands  by  defcent  frcm  them  of  the 
value  of  two  hundred  pounds  a  year  ;  that  the  defendant,  envying 
his  eftate,  fpcaking  ot  the  plaintiff  and  Ka:herine  his  wife,  /aid 
thefe  words,  *'  Shall  Elborow' s  wife  fit  above  my  wife?  He  is'but 
*'  a  baftard."  Quorum  pnvtextu  he  was  much  fcandalized  in  his 
cftate,  and  enforced  to  great  expences  to  defend  his  title. 

Upon  nihil  dicity  and  writ  of  enquiry  of  damages,  and  fifty 
pounds  damages  found,  it  was  now  moved  in  arreft  of  judgment^ 
that  thefe  words  are  not  adlionable,  becaufe  he  doth  not  fhew  there 
was  any  £pecch  about  his  eftate,  or  that  he  was  about  felling  or 
leafing  out  of  the  landsr,  nor  that  thefe  words  were  fpoken  to  fcan- 
dalize  his  title:  and  although  the  plaintiff  faith  he  was  fcandalized 
in  his  eftate,  and  that  they  were  Ipoken  malicioufiy,  that  was  but 
the  clerk''s  drawing  and  inferting  ;  for  it  doth  not' appear  that  he 
had  any  temporal  lofs  thereby,  and  therefore  not  aftionable  (tf), 
4.  Co.  fo.  17. 
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But  ALL  THE  Court,  except  Dodsridgb»  hcldi  that  thefe    Et»o*ow 
words  arc  in  theinfelves  fcandalous  and  dangerous  to  caufe  his  in»»      ff"!^* 
heritance  to  be  queftidned  ;  and  fo  the  plaintiff  hath  laid  them  to         *"•'"•  ^ 
be  in  his  declaration,  that  he  was  put  to  great  charges  to  defend 
his  inheritance. 

But  DoDERiDGB  ilrongly  to  the  contrary,  that  neither  the 
words  themfelves  nor  the  manner  of  fpeaking  of  them  do  import  any 
flander  except  obliquely,  and  the  allegation  of  the  plaintiff  ihall  not 
help  them.  But  the  other  three  Juftices  being  againft  him,  it  was 
adjudged  for  the  plaintiff. 

Sir  John  Ferrers  and  Sir  John  Curfon  againft  Sir  Richard     Caii  3. 
Fermor  and  Others. 

Trimitj  Tirm,  1 7,  Jac.  1 .     RcU  246. 
'TvEBT  for  four  hundred  pounds  for  the  rent  of  two  years  arrear  AMToroonveyt 
^  upon  a  leafc  of  twenty -one  years  made  to  the  faid  Sir  Richard  by  deed  iodenc* 
Ftrmor  and  others,  rendering  two  hundred  pounds  per  annumy  of  ^  »"**  »""^*«*f 
the  manor  of  BeUhingdon^  by  John  Poory^  who  after  conveyed  the  *h^dwi?fod"^ 
revcrfion  to  the  plaintiffs,  who,  becaufe  the  rent  of  two  years  was  j^nas  to  bu 
unpaid,  brought  the  faid  a&ion.  teffeeandofhen. 

Upon  uon  debet  pleaded,  and  a  fpecial  verdift,  the  cafe  appeared  *"**ji^!'  ^*"* 
thus :  JohnPoory  let  this  land  for  twenty-one  years,  rendering  two  |^  "„5  ^^^ 
hundred  pounds  per  annum.    Afterwaru  it  was  covenanted  by  in-  heirs,  co  the  in- 
denture betwixt  the  lelfor  and  leflee  and  others,  that  a  bargain  and  tentchatacom* 
falc  Ihould  be  made,  and  a  fine  levied  to  the  leflee  and  to  others  "J**"  «covery 
and  their  heirs,  to  the  ufe  of  them  and  their  heirs,  to  the  intent  Jg^Jft*J5,em^ 
a  recovery  Ibould  be  fuffered  againft  the  conuices,  with  voucher  t©  the  nfe  of  « 
of  the  leflee,  who  fhould  vouch  over  the  common  vouchee,  to  the  third  perfon 
ufe  of  the  plaintiffs  and  their  heirs.    The  bargain  and  fale  was  »«<*  *»••  heirs  1 
.  made  by  deed  enrolled,  and  a  fine  levied,  and  Sie  next  Term  the  ^^*^"j*  J  ** 
recovery  fuffered  accordingly.     The  queftion  was,  Whetlier,  upon  ^,Ja!niri/ the'' 
all  this  matter,  the  term  were  extinguifhed  or  in  ejji?  recovery  fuffer. 

It  was  agreed  by  counfel  on  both  fides,  and  by  all  the  Court,  «tfi 'but  after 
that  if  a  fine  or  feoffment  be  to  leffee  for  yean,  to  the  ufe  of  a  |[J^  ^^"^^^^^ 
ftrangcr,  it  fhail  not  extinguifh  the  term ;  but  it  is  faved  by  the  gtrfjed  by  the 
ftatute  of  27.  Hen,  8.  c.  10.  f.  3.  which  executes  the  pofleffion  ac-  bargam  and 
cording  to  the  ufe,  and  faves  all  rights,  cftates,  and  interefts.  And  <«*«»  •««*  ^ 
as  at  the  common  law,   if  a  termor  take  an  eflatc  to  ufe,  he  fhall  ^^  ^jJLj*^ 
not  be  compelled  in  equity  to  execute  the  cftate,  byt  his  term  fhall  ^^^^     \ 
be  faved  to  him  ;  fo  the  ftatute  doth  not  intend  to  prejudice  fuch  ^"    *  *' !^ 
who  have  eftates,  but  to  preferve  them.     But  here  the  doubt  was,  ,.  Mod.  25a.. 
becaufe  by  the  hne  leviecl  and  bargain  and  fale  made,  to  the  ufe  of  i.  Mod.  234, 
the  letfee  himfelf  and  others,  for  a  time,  to  the  intent  a  recovery  ^.Levi^^.jjo.- 
Ihould  be  fuffered  (the  term  being  drowned  and  extind  for  the  f  "^'^'^^^g 
time  until  recovery  fuffered),  Whether  it  fhall  now  be  revived  ?      ^*  vcrn/;!!'. 
And  ALL  THE  Court  refolved  tliat  it  fhould ;  for  the  bargain  1.  vcoi.  195. 
and  fale,  and  the  fine,  and  recovery,  are  all  but  one  afllirance ;  and  p^*^"** '" 
the  recovery  being  executed  (which  is  grounded  upon  thecovenant)  j^E^J^/J^f  ^j, 
is  quaji  a  conveyance  to  the  ufe  ab  initio,  wherefore  within  the  equity  ijj.  ' 
and  intention  of  the  faving  in  the  ftatute,  and  is  all  one  in  judg-  i.Eq.Caf.  Ab. 
ment  of  law  as  a  feoffment  to  an  nfe.     Wherefore  they  refolved,  *94; 
that  the  term  was  not  expired,   but  both  term  and  rent  were  re-  '•^^^'■^*^' 34-ior- 
vived  ;  and  adjudged  it  for  the  plaintiif.  ,25^.    '^^*' 

Carth.  22.  to  44.   3.  B»c.  Ab.  ^ti,    i.  Burr-  '/ij.    Ctiiifc  rn  Rrcov.  ^S.  1.  Bl,  Rep.  224..    Cowp.  704. 
X.  Term  Rep.  741.     Stc  Mr.  Buil;r'f  ny.c  (a)*  C.\».  Lit.  33K.  b, 

1'  t  ±  Caillc's 
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Ca«e4,  Caftle's  Cafe. 

Where  a  ftatutc  O^E  Inmeent  Cajlle  was  indided,  for  tlit%t  he  took  tipon  hfm  ta 
^^tcsa«tu  ^^  be  a  juftice  of  peace  within  the  county  of  Buckingham^  jiot 
^t»c€y  and  ap-  having  lands  to  the  value  of  forty  pounds  a  year,  and  fent  his  war- 
?f*"!l.^n^*«r  rant  to  have  one  before  hin>  to  find  furetics  for  the  peace,  &c. 
that  mode muft  fc-xceptions  were  taken  to  this  indictment:  First,  1  nat  the  Ita- 
ic  purfucd.  tute  appoints  a  penalty,  &c.  which  is  to  be  recovered  by  bill, 
S.  c.  a.  Roll,  plaint,  or  information,  &c.  therefore  not  by  indidment;  and  it 
Ah.  14.7.  was  no  offence  before. — And  the  Court  was  of  opinion,  that 
jRoii.Rcp.398.^1^gj^  a  ftatute  appoints  a  penalty  for  tli£  doing  of  a  thing  which 
Sho'vl^  ?  '  was  no  offence  before,  and  appoints  how  it  fhall  be  recovered,  it 
Cro.  H1I2.  544  ^ali  be  punifhcd  by  that  means,  and  not  by  indiftment. 

I.  Sid.  439.  J.  Mod.  34.  86.  3.  Mrd,  70.  4.  Mod.  144.  6.  Mod.  86.  lo.  Mod.  337.  11.  Mod. 
J04.  Sjlk.460.  Stra.  180.  679.  S18.  *  Ld.  Ra>.  6S2.  9yX.  I.  Burr.  544.  799,  2,  Burr.  803.  I534. 
3.  Burr.  1418.     Cowp.  5^4.     i.  Hawk.  P.  C.  9.  30a. 

An  indiamcnt  A  Secokd  EXCEPTION  was  taken,  Becaufe  it  is  not  (hewn  that 
^galnfi  aiufticc  he  had  any  commifSon,  or  did  any  aft  bv  virtue  of  a  commiffion. 
c\  peace  ior  ^—And  it  was  held  alfo,  that  for  thi«  cauic  it  was  illj  wbcrcfore  hi 
LtsVuill"  ^was  difchargcd. 

'  ^urlu«i(  CO  i^«  lUn.  6.  c.  11.  mud  fliew  that  he  wis  in  tKe  commiflTion.,— See  5.  Cr««.  1.  c.  8« 

^  ^  Harflet  a^ainji  Butcher. 

^  Trinity  Tervt,  20.  Jac,  1.     Roll  • 

A  covenant  to  i^OVENANT-  For  that  the  defendant,  by  indenture  upon  a 
repair  du^i^  v>i  j^^fg  made  to  him  of  an  houfe,  covenanted,  that  be  would  from 
th^  arm,  akcr  ^jj^^  ^^  ^^^^^  during  the  term,  after  three  months  monition,  fufli- 
S^^3nd'!o  cicntly  repair,  and  at  the  end  of  the  term  leave  it  fufficietitly  re- 
leave  the  pre-  paired  to  the  Iclfor,  &c. ;  and  for  not  leaving  it  fufBcicntly  repaired 
nhfci  in  repair-  at  the  cnd  of  the  term  tlic  aft  ion  was  brought ;  and  ftiews  in  what 

^Xtt^endofthc^^^^^^   &C. 

tiaufes7  ;ind"  The  defendant  demurred,  Becaufe  the  plaintifF doth  not  alledge, 
notice  is  not  nc-  that  hc  for  three  months  before  gave  notice  to  him  of  the  defefts, 

celfary  to  ^f-     ^^^ 

lain  an  adion        gutwithoutargumentiT WAS  RESOLVED, thatthedcclarationwas 

a7t!Ic°uid''o7  good  notwithftanding  that  exception  ;  for  the  claufe,  "  to  leave  it 

the  term..        ^  wetl  repaired  at  the  end  of  the  term,"  is  diftinft  by  itfclf,  and 

Cro.  Eiir.  44.   doth  not  oepfnd  upon  the  former  claufes  ;  for  he  ought  to  leave  it 

CrcCaf.'so;*  fufliciently  repaired  without  notice  at  his  peril,  and  the  notice 

within  three  months  refers   only  to  the  reparations  within  the 

term,  whereto  he  is  not  tied  without  notice  tliree  montlis;  before. 

Wherefore  it  wa*  adjudged  for  tlie  plaintiff. 

Abbot  and  Alice  his  Wife  agahift  Blofield. 

ASSUMPSIT.     Whereas  the  defendant  received  of  the  plainf- 
RQiband  and  ^'^ '^  money  by  the  hands  of  the  plaintiff's  wife,  &c. ;  tliat  the 

wifo7or  money  defendant,  irt  conlidcration  thereof,  promifed  to  them  to  pay  it  at 
had  and  re.  fuch  a  day  ;  and  alledgeth  die  breach  for  non-payment.  The  de- 
<«rived  ad  dam.  fondant  pkaded  non  ajfumpfit ;  and  it  was  found  for  the  plamtiit ; 
^«^  4.rA*,  u  ^^^j  moved  in  arreft  of  judgment,  that  this  proonife  is  void,  being 
Ame,  471.  for  monies  of  the  hufband  and  wife ;  and  ad  damnum  em-urn  cannot 
j.Rofl  Rrp.a5o.  be,  for  2.  feme  covert  Cannot  have  goods  with  her  hufband.— And  al- 

1.  Saik.  ii4      though  it  was  objefted  that  it  may  for  monies  due  to  the  wife^'^ 

2.  Mod.  341.  .r^^  r^y,^  ^^. f^^  rcntduring  the  coverture,  it  was  held  that  it  fliaU 
7'  Tcrm^Rtp.  not  be  fo  intended  without  5t  had  been  Ihcwn.  Wherefore  it  wat 
e.  B.  114.    '  adjudged  for  the  defendant,  ^^ 


Micliaelm^  Tetmi   2o#  Jac«  i.    IhB^Ri!  i^i 

Slater  agstnft  Stone*  caict. 

Hilary  Term»  19.  Jae.  i.     RM        4 
/^OVEN ANT4    Whereas  he  by  indenture  let  and  demifed  a  A  comant  u 
^  houfe  in  BarUyBur/l  to  the  defendant  for  twenty-one  years  »««p*h«rfei« 
from  ATichaelmas  following,  and  the  defendant  covenanted,  qtihd  ah  ^^^^^J^^ 
ei  pofi  tmendationem  et  rcpHtau^ntm  dldi  meffuagit  by  the  plain  tiff,  hath  repaired  l% 
his  heirs  and  afligns,  he  at  his  proper  cous  and  charges,  as  need  is  coodtnoiMii 
Ihould  require,  bens  ei  fufficiaiter  retararit  et  fufiineret  die  faid  mef-  *"<* »« caao« 
fuagcs  during  the  faid  terra,  and  lo  at  the  end  of  the  term  would  ^^^^J^"* 
leave  thein  well  and  fuilicientiy  repaired ;  and  alledgeth  the  breach,  ^asin  «oo« 
that  at  the  time  of  the  demife  and  beginning  of  the  term  one  dove-  rei>atr  at  (lie 
faoufe,  parcel  of  the  prcmifes,  was  m  good  and  fufficicnt  rcpara-  limcof  tbed»- 
tions,  and  that  the  defendant  voluntmrti  during  tlic  term  fuffered  it  "IJ^u^^ 
to  ftand  uncovered  for  a  year,  wherebv  it  became  very  ruinous,  J^^  j^^^  ^ 
and  afterwards  pulled  it  down,  fo  as  it  became  of  no  value.  cay,  iorthe 

The  defendant  pleaded,  that  he  did  not  fuffer  it  to  ftand  unco-  ^'if^^^^ 
Tered,  nor  pulled  it  down,  &c.  and  thereupon  they  were  at  iHue;  j!|aL  is  iUbie. 
juid  found  for  the  plaintiff. 

It  was  moved  in  arreft  of  judgment,  that  the  breach  is  not  well  3.Keb.  gjs, 
afligned:  for  tbf  covenant  is,  "  that  ab  et  poft  the  plaintiff  hath  3-  l«v.4i, 
**  repaired  it.  that  he  would  maintain  it  in  reparations  ;"  fo  thedc-  ?.*^'  **'* 
fendant  ia  not  to  repair  it  until  the  plaintiff  hath  lirft  repaired  it.     comfc.  »h. 

And  THE  WHOLE  CouRT  (ohfente  Lea,  Chief  JufticeJ  was  of  *^5- 
that  opinion.    And  although  it  was  objeScd,   that  the  plaintiff,  ^  ^^  5*'' 
having  alledged  it  to  be  in  good  reparations  tempore  dimiffioms  et  in  qo^ ^%T 
initic  termini^  needed  not  to  repair  it  when  it  was  not  neceflary  ,  UousU  iky, 
but  that  refers  to  all  parts  of  the  houfe  which  require  reparation  ; 
yet  ncH  alkcatur :  for  the  Court  licld,  that  the  covenant  being 
*'  fuhd  ab  et  poft  reparatioHcm  by  the  plaintilf,  then  he  would  fuf • 
•*  tain,  &c."  It  is  conditional,  that  the  plaintiff  ought  firft  to  re- 
pair it :  fo  although  it  were  in  good  reparation  at  the  beginning, 
if  it  afterwards  happen  to  decay,  the  plaintiff  is  firft  to  repair  it 
before  the  defendant  is  bound  thereto.     Wherefore  it  was  ad« 
judged  for  tlie  defendant. 


Sir  John  Appeflcy  and  Sir  John  Key  a^abif  Ive. 


CasiI-. 


A  UDITA  QUERELA,  to  be  difcharged  of  a  judgment  in  the  if  after  Judir- 
^^  common  pleas,  in  ^  fare  facias  upon  a  recognizance  of  four  meot  in  ^fiir^- 
hundred  pounds  in  the  common  pleas  as  bail  for  f^hnde  Grife^f^^**f^'"'^ 
wherein  they  all  were  bound,  "  that  if  the  faid  Jcbn  de  Grife^bc  I'^ll^l^^^ 
•*  condemned  at  the  fuit  of  the  faid  Ije^   he  (hall  either  pay  the  The^piindprf  lir 
**  condemnation,  or  render  his  body  before  fuch  a  day,     as  the  revcrfcd,  this  u 
bail  in  the  common  pleas  is  clways  in  a  fum  certain  according  to  *»  rcvcrfal  «£ 
tlic  debt  or  damages  m  the  writ,  but  in  the  king's  bench  there  is  '^«  i«^««n«n« 
not  any  fum  therein  mentioned.    Judgment  being  given  in  the  2,^**^^^*^'^* 
fcire facias  upon  that  recognizance,  a  writ  of  error  was  brought  be  relieved  <ni 
«pon  that  judgment,  and  the  judgment  affirmed.     Afterwards  a  audita  fuer^s^ 
^tit  of  error  was  brought  upon  the  principal  judgment,  which  s.CPaim.  iSy, 
was  reverfed  :  and  thereupon  an  audita  querela  was  brought ;  for  it  3o»- 
yvasheld  by  all  the  Cotrt,  that  the  firft  judgment  being  reverfed  5.' ^p^^I  '^i* 
is  no  reverfal  of  the  judgment  in  ihz  fcirc  facias^   becaufc  it  is  a  ca„h"/ ^fg' 
iollateral  judgment  by  iti'clf.     But  yet  it  wiis  held  by  them,  that  SceTj'dd«Pra«* 

it  tUe,  130. 


p;~»  . 


-0f^^M 


Cam  9* 


ittfl^c^mc'r  on 

daiu*i  U  |;ood  ( 
for  after  vcr- 
di^  it  Oi»ll  be 
inteoded  to  bear 
ditc  on  tlie  day 
mfotioned. 
Antt9 164. 
t  faond*  116. 

«.  Mod.  244* 

H\kf  76. 

1^.  Ray.  349. 

1076. 

f.  Com.  Dig. 

»75- 

Cow  p.  717. 

CAtC    10* 

A  rtWfc  given 
by  plain.iflr  after 
mtrdUt^  4nd  be 
lore 'the  day  in 
bankt  nrtod  be 
f/I.  adid  by 
audita  jnereia, 

J.Roll.Ab.307. 
Yclv.  125. 
Co.  Car.  1^2. 
Bull.N.P.  310. 

Caif.  II. 

If  a  bond  bear 
date  firrt  Af^jr, 
conditiontd  ro 
pay  money  on 
W)e  fifteenth 
day  of  Afdv 
^•nexrcnfutng,*' 
this  niHll  have 
rthnon    to  the 
S^'lrjidr  ^.Bac. 
lliLiryTcrm,   ^. 
»»jrr  Joiiowingf 


Mickaeimas  Term,  20.  JaC.  i.    In  B.  R. 

It  IS  good  caufc  for  an  audita  querela  j  for  it  is  quafi  dependent 
upon  the  firft  judgment,  and  the  fiiil  judgment  is  the  caufe  that  he 
is  charged  by  this  recognizance ;  and  the  caufe  of  the  charge  being 
taken  awav,  it  is  rcafon  the  bail  Ihould  have  their  remedy  to  be 
difcharged  from  the  execution  upon  die  recognizance^  and  the 
judgment  thereupon.  Agreeable  to  the  cafe  put  8.  Co.  143.  b.  If 
a  recovery  be  in  debt  againft  a  jailor  upon  an  efcape,  and  after- 
ward tlie  firft  judgment  is  revcrfed,  the  jailor  (hall  have  an  auifita 
auerela.  Fide  the  New  Book  of  Entries ^  87.  Audita  ^erela  by  the 
oail  after  judgment  againft  him  for  debt  upon  2,  fcire facias^  becaufe 
he  was  within  age  at  the  time  of  the  bail ;  and  by  the  audita  que- 
rela he  was  difcharged. 

Heaton  arrainfi  Harlefton. 

Trinity  Term,   tg.yae,i\     RcII  S^» 

T7JECTMENT.  The  plaintiff  declares,  Whereas  J.  S.  by  in- 
^  denture  9.  June^  19.  Jac,  i.  dimiji/pt,  i^c.  fuch  land  to  the 
plaintiff,  habendum  terminum  fradUtum  a  die  datus  Jigillationis  et 
dclibcraiionis  indenluiit  pradifla  for  tliree  years,  virtute  cujus  the 
plaintiff  10.  June^  19.  Jac.  i.  entered,  and  was  poilefled  until  tlie 
defendant  the  fame  day  cjedtcd  him ;  the  defendaot  pleaded  not 
guilty  ;  and  found  againil  him: 

And  now  moved  in  arreft  of  judgment,  tliat  the  declaration  is 
not  good,  becaufe  neither  the  day  ot  the  date  nor  of  the  cnfealing 
and  delivery  of  the  indenture  are  mentioned ;  fo  as  there  is  not 
any  certainty  in  the  declaration  when  tlie  term  (hould  l>egin. 

Scd  nnu  allocatur  ;  for  when  the  verdift  hath  found  him  gifilty 
upon  the  dcclaiation,  and  the  ejeftmcnt  is  allcdged  according  to 
the  declaration,  it  may  well  be  intended  that  the  indenture  bore 
date  and  was  fealed  and  delivered  the  day  mentioned  in  the  decla- 
ration of  the  kafc.     Wherefore  it  was  adjudged  for  the  plaintiff. 


Stamp  agaiiift  Parker, 

T7JECTMENT.  After  verdift  at  the  ni/t  prius  for  the  plaintiff, 
-*-^  the  defendant  at  the  day  in  banco  pleaded  a  releafe  from  thtf 
plniuiiff  betwixt  the  verdi<^t  and  the  day  in  banco^  and  (hews  it  to 
thw-  Court :  and  the  qucftion  was.  Whether  he  Ihould  be  received 
thereto: — And  RHsoLVEDthat  he  had  not  any  day  to  plead  it,  nor 
had  lieanv  remedy,  but  hy  audita  querela^  if  the  plaintiff  fued  exe- 
cution.    Whererol-c  it  was  adjudged  for  the  plaintiff, 

Cro.  y.llz.  2C1       Hob.  162.     4-  Mod.  14.     Co.  Lit.  131;.  a.     s.  Lutw.  1x43.  1174* 
Dougl.  109.      1.  Ttim  Rfp,  273.     3.  Teim  Rep.  554,  555, 

Prefect  agaiiift . 

"P\EBT  upon  an  obligation,  with  a  condition  to  pay  one  hundred 
^^  and  forty  pounds  the  fifteenth  day  oi  May  next  enfuing,  l\^^ 
date  of  the  bond  being  the  tirft  of  Aioy, 

The  queftion  was.  Whether  it  Ihonld  have  relation  to  the  month 
oi  ATa^  next  following,  and  lb  a  year  after,  or  to  the  fame  month 
wherein  the  bond  was  made  ? 

d.\y  and  not  to  the  month, — Po(t.  677.  2.  Roll.  AH.  251.  351,  i.  Roll,  Ab.  441* 
A^).  711,  wliere  it  is  faid  to  Ujvc  been  adjudged  in  the  cafe  of  KtttU  v.JoteSf  B  ^^ 
Get.  2.  that  a  bond  AskKt^A  i%.  May^  with  condicion  rr»  pay  a  certain  fum on  the  13-  ^^^J 
Hiould  luve  relation  id  the  uonth^  and  nui  10  the  d*ty^ 


Michaelmas  Term,  20.  Jac.  i.    In  B.  it.  Hi 

The  Court  were  of  opinioa»  that  it  (hould  be  referred  to  the'      P«t^crf 
15th  day  of  the  fame  month,  being  a  fortnight  after  the  date,  and       ^^-^ 
not  to  Afay  in  the  year  following.     Wherefore  it  was  adjudged 
for  the  plamtiiF. — This  matter  being  mored  in  arrcft  of  judrment,  S^^^P-  Touch. 
r/2.  that  the  adion  was  brought  before  the  obligation  forfeited,  it  3^5; 
was  held,  that  •*  next  following"  fhould  refer  to  the  ^y,  and  not  ^g^    '    *^ 
to  the  month.    And  on  a^rit  of  error  being  brought,  the  parties 
compounded. 

Scavage  againfi  Parker.  Caiw.  m. 

pJECTMENTof  a  Icafe  of  Lady  Lucy  Griffirt,  7th  January,  Ji  ^u  d^Ui  tx. 
^  19.  Jac,  I.  by  indenture  dated  6th  December,  19.  Jac.  i.  ha-  ^"^  ?|*  ^*^ 
BENDUM  a  die  datus  indenture  pradl^fa.    Upon  not  guilty  pleaded,  ^„^  i  c%rS. 
and  evidence  to  the  jury,  the  leafe  was  (hewn,  bearing  date  6th  De^  ,64.  * 

cemher,  i^.Jac.  I.;  and  the  habendum  was  a  tempore cvnfe^ionis  5. Co. i.  a.b. 
jWnr/i/riT.— And  becaufe  a  die  datus  excludes  the  day,  fo  as  it  is  not  Co.  Lit.  46.  b. 
the  fame  leafe  whereof  the  plaintiffdeclares,  it  was  held  that  the  Cowp.  717. 
plaintiff  had  midaken  his  adion.     Wherefore  the  plaintiff  was  s^^^fef^atJotw 

and  Fowd  on  Powcn,  478.      Dougl.  463* 

Chamberlain  agaiMft  White  and  Goodwin.  ^^»^  ^%* 

ACTION   FOR  WORDS.     For  that  they  two  fpakc  thefe  One  afilon  wm 
"  words  of  the  plaintiff;   "  Thou  haft  the  plate  of  7.  S.  and  T'^'Vii"^ 
•*we  will  charge  thee  with  that  felony."     After  verdid,  upon  ^.^iCile 
not  guilty,  and  found  for  the  plaintiff,  it  was  moved  in  arreft  of  fame  wortii. 
judgment,  that  tlic  aftion  lies  not  jointly  againtt  them ;  for  the  lRoII  Ab.jSi, 
fpcaking  of  the  one  is  not  the  fpeakincjof  the  other  :  wherefore  P*'""*  '»•. 
they  oui^ht  to  have  been  fcveiiiliy  charged. — And  it  was  thereupon  "•  ^"^'*'  *5- 
adjudged  for  the  defendants.  ^'[^^  ^*3.  ^l*^ 

Buir.  985.     4.  Bac.  Abr.  511.     %,  Hawk.  P.  C.  343. 

Calthorp  (i^^ainjl  Newton.  Cask  14. 

Trinity  Term,  20.  Jac,  1.     Roll  ^ 

^RESPASS.     The  parties  being  at  ifliic,    upon  a  venire  facias  U  twenty-Utt 
awarded,  t\vcnty-h\ e  w ore  returned,  and  at  tlic  ;///;  prius  twelve  J"'*''*  ^^  •"«- 

of  them  were  fworii,  whereof  the  five  and-iwenticth  pcrfon  was  *"^'***'' *"**  ^^^ 
Q^  '^  twenty  tifth  it 

*  fworn  aixi  tries 

For  thiscaufc  it  was  moved  in  arrcft  of  judgment,  and  held  to  «'»«cj.«fci  it*** 
be  an  ill  trial ;  and  not  aided  by  the  llatute  of  jeofails.  •"/!«•/. 

But  THE  Court  held,  that  although  twenty-five  were  returned,  Qn'c«'iiA. 
and  twelve  of  the  firft  twenty-four  had  been' fworn,  and  not  the  278'.      ' 
twenty- fifth  pcrfon,  it  had  been  well  enough,  and  aided  by  the  5- Co- 3«- 
ftatute  :  but  as  the  cafe  now  is,  it  is  a  mif-trial,  and  not  warranted  ^'**'  ^"*-  '^4« 
tofwcar  the  twenty-fifth  pcrfon.     Wherefore  a  venire  ^facias  de^"^"!^  "iS^^ 
novo  was  awarded.  "^  DoajLue.iss. 

Bull  a^Lur,ft  Wheeler.        *  Casi  15. 

JDRROR  of  a  judgment  in  Qintcrburw     The  error  afligned  and  An  executor 
•*-'  infifted  upon  was,  That  in  debt  upoh  an  obligation  ?o^ainft  ^*"  "fy,*** 
an  executor  for  the  pcrforinaiicc  of  covenants  in  a  leaib  made  to^pl'^J^V^^^^ 

w»we  he  faKely  pleads  »*  nt  ur^-^ei  Jzk  €X:caS7r.     Ante,  191 .     hurt,  671.— Moor,  70.      Hob.'  2S3. 
I.  Saund.  I  u.    a.  Bac,  Abi .  4;;.  ' 
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and  the  kflce 
^cinifet  part  of 
llittermroan 
•adcr- tenant, 
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the  buildings 
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Cais  17. 

If  a  man,  on 
being  arre(ted| 
charge  the  plain- 
tiffin  thea£tioa 
vith  having 
funttrfeitid  tb$^ 
warramtf  It  ia 

96ionable« 
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ihc  tcftator,  tlic  breach  wais  affigncd  in  the  time  of  the  executor 
for  net  repairing  a  boufc  9  and  the  ifTuebeiii^  found  againft  the 
defendant,  judgment  was  entered,  quoj  rccu*cret  the  debt  de  bonis 
teftatorisyjs^  isfc  etjinon,  tunc  cU  bonis  prcyriis:  where  it  was  al- 
ledged,  that  inafmuch  as  this  breach  is  declared  to  be  by  the  exe- 
cutor himfelf,  and  in  his  default,  the  recovery  ouglit  to  have  been 
as  well  for  the  debt  as  for  the  damages  dc  t^nispropriis  ;  and  a  pre- 
cedent was  cited  in  the  New  Book  of  Entries  to  this  purpofe. 

But  ALL  THE  Court  held,  if  there  were  any  fuch  precedent, 
it  is  not  law  ;  for  the  executor  is  chargeable  in  debt  by  the  cove- 
nant made  by  the  teftator,  and  therefore  (hall  be  charged  only  for 
the  principal  with  the  goods  of  the  tellator's  ;  and  by  no  aa  or 
£a)fe  plea  fnall  he  be  charged  de  bonis  propriis^  hut  where  be  pleads 
the  falfe  plea  of  ••  ne  ungues  executor^^^  which  utterly  oufts  hira 
from  the  benefit  of  the  teftament.  Wherefore  the  judgment  way 
affirmed. 

Burton  againft  Brown,  Leflce  of  the  Lady  Piatt. 

P  JECTMENT.  Upon  demurrer  the  cafe  was.  That  5/V  Hu^ 
*-'  Piatt  had  a  piece  of  ground  or  garden-plot,  and  let  it  to  luxon. 
Juxon  afterward  afligns  this  leafe  to  Ireland^  and  Ireland  *Duildf 
uponpartof  thegarden-plottwo  houfes,  leaving  a  fufficient  garden. 
Afterwards  Sir  Hurh  Piatt  lets  to  the  faid  Burton  the  plaintiflF 
**  all.that  garden-plot  or  piece  of  ground  late  in  the  tenure  of 
"  Juxon^  and  now  in  the  tenure  or  occupation  of  Ireland.*^ 

Thequeftion  was,  Whether  the  garden-plot  and  houfes  then  in 
the  occupation  of  Ireland^  or  only  fo  much  of  the  garden-plot  ai 
was  not  built  upon,  palled  ? 

And  it  was  held  by  all  the  Court,  that  all  the  garden,  as  il 
was  HI  the  tenure  of  7tt;r(?;f  (altliough  it  was  afterward  built  upon), 
did  pafs ;  for  the  leflbr  doth  not  take  knowledge  what  is  done  by 
an  under-tenant,  and  therefore  by  intendment  leafed  it  as  entirely 
as  he  firft  demifed  it  to  Juxon  ;  and  all  which  was  in  his  occupa- 
tion, and  tlie  houfes  which  were  built  after  the  leafe  made,  did 
well  pafs. 

Stone  againj  Smalcombc. 

A  CTION  FOR  WORDS.  Whereas  the  defendant  being  ar- 
^^  rcfted  by  a  warrant  made  upon  a  latitat  direfted  to  the  fherifT 
of  Mddle/ex'f  that  the  defendant  fpake  thefe  words,  **  This  is  a 
«*  counterfeit  warrant  made  hj  Mr.  Stone  (innuendo  the  plaintiff 
"  had  forged  that  warrant)." 

After  verdift,  upon  not  guilty,  and  found  for  the  plaintiff,  it 
was  moved  in  arreft  of  judgment,  tliat  thefe  words  arc  not  ac- 
tionable i  for  it  is  not  alledged  that  he  foi^ged  any  warrant;  nor 
is  it  any  fcrging  witliin  the  ftatute  of  5.  Eliz.  c.  14. 

But  it  was  held  by  the  Court,  that  the  aftion  lies;  for,  in 
faying  *•  it  was  a  counterfeit  warrant  made  by  him,"  it  is  intended 
to  be  counterfeited  bj  him,  and  a  great  flandcr.  Wherefore  it  w»» 
adjudged  for  the  plamtiff. 

ILowlaiid 
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Rowland  againft  Doughty.  Cai«  iS. 

Trinity  Tcrm^  20.  Jac,  i.    Roll 

TP  JECTMENT  of  a  leafe  from  John  Strzngn  and  Foi  tune  his  wife  ^'  ^^  fc»^ 
-^-^  of  l^nds  in  Chaddefton   for  three   years.       Upon  not  guilty  *°  (**  ^  **^ 
pleaded,  a  fpccial  verdi^  was  found.  ^)^7an3  »L 

Henry  Scaler go9d  ^2iS  fcifed  in  fee  of  one  moiety  in  poflcflion,  »^<^^'' "»<>'«/ m 
and  of  another  moiety  in  rcverfion,  expe^ant  upon  the  hvcs  of  John  '''^'^/•*»  »«^ 
Scatergood  h\s  father  and  Mojgarct  his  wife  ;  and,  fo  feifed,   made  wuS*«^allij« 
his  will  in  thefc  words :    *•  I  will,  that  Fortune  my  wife  fhall  liave  «<  my  living 
**  to  her  ufc  and  occupation  all  that  my  living;  which  I  now  do  "  v^iuchldtt 


•*  I  will,  that  John  my  fon  Ihall  have  all  my  lands  in  Chaddefton  \  "  Aich  timej 
**  and  if  he  die  without  iffuc,  then  I  devifc  the  fame  to  my  daugh-  "  ««>  fon  fluft 
**  ter."     The  devilbr  dies  ;  Jobr^  Scatergocd  the  father  and  Margaret "  come  to^e. 
the  wife  die  ;  Fortune  the  wife  enters,  and  after  takes  to  hulband  u  cLoil^^l^ 
Thomas  Stringer  the  Icrfbr  :    John   S  cater  good  enters^  and  infeofFs  ^  the  tkiftisof 
Charlton^  under  whom  the  defendant  claims,  and  occupied  all ;  "  all  my  liv. 
Thomas  Stringer  znd  his  wife  entered,  and  made  a  Icafc  of  the  tliird  **"»«."— Th« 

{)art  to  the  plaintiff,  who  brought  an  eJe^Jone  firma  \  and  it  was  ^'*JJ^^^^!1 
bund,  that  the  devifor  had    not  any    tenements  hut  a  farm  in  m ij»eu'^in  pof. 
Chaddefton,  whereof  the  land  in  queflion  was  parcel  \  and  an  ac-  idfion  a<  rtvow 
tual  entry  was  found.  fion,  tlihoogh 

The  qucftion  was,  Whether  the  wife  after  his  death  (hall  have  na*mc'b)fmi».* 
the  third  part  of  all ;  or  but  the  third  part  of  the  moietv  which  riagc. 
//rwrv  Scnter^ocd  himfclf  occupied  ;  of  no  part,  becaufe  /he  mar-Cro.Car.  lyn, 
ried  ocfore  the  full  age  of  the  heir,  and  fo  determined  her  owneftate? 

Ar^fl  ALL  THE  Court  refolvcd,  that  Ihc  (hould  have  a  third 
part  of  all,  the  words  of  the  will  being  well  weighed  :  for  the  firft 
words  give  all  which  was  in  his  occupation,  which  was  the  moiety 
of  all,  during  the  minority  of  his  fon,  and  if  fhc  kept  his  name 
(/'.  e,  if  (he  lived  fo  long  a  widow),  by  the  words  **  all  this  my 
•'  living  which  I  now  occupy  :"  and  after  marriage,  or  full  age, 
••  that  fhc  fliould  have  the  thirds  of  all  my  living ;"  which  ex- 
tends to  thcf  reveriion,  and  to  the  pofleirion  :  for  that  claufe  is  not 
referred  to  that  which  he  occupied,  but  it  is  to  his  living  ;  and 
that  which  is  in  reveriion,  is  in  common  parlance  his  living,  and 
\%  as  much  as  if  he  had  faid,  ••  all  his  farm."  And  this  devifc  to 
the  wife  is  not  controulcd  by  the  words  fubfequent  of  the  devifc 
to  his  fon,  having  but  that  farm  or  living:  and  although  (he  de- 
termines her  firll  eftalc  by  marriage,  yet  that  doth  not  deftroy  the 
fubfequent  devifc.  Wherefore  it  was  adjudged  for  tlic  plaintiff^ 
that  he  Ihould  recover  the  third  part. 

Noyes  agamfl  Hopgood.  Cah  19. 

T\EBT  upon  an  obligation  for  eighty  pounds,  conditioned  for  A  plea  to  debt 
•*-^  the  performance  of  divers  covenants  contained  in  articles  of®"  **^'  ^^^^ 
agreement.     The  defendant  pleaded,  that  it  was   agreed  betwixt  ^j^*'"^'f*? 
the  plaintiff  and  the  defendant  that  he  fhould  grant  an  annuity  otnunt  xn  (m^ 
faftion,  is  bad.     Ante,  loo.  579.— Cro.  Car.  S6.  193.      Hob.  86.      Gro,  £lif.  716.      Brownl.  ij, 

five 
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4roTii       five  pounds  out  of  fuch  land  for  life,  in  difchargc  of  that  bond  ; 

wgahfi       which  grant  he  made  accord ino;ly,  and  the  plaintiff  accepted  it  in 

floTcoop.     ^if^hargc  of  that  bond,  &c. — \V  hereupon  it  was  d^mwrrcd ;  anc}, 

without  argument,  upon  the  firft  motion  adjudged  for  the  plaintifF; 

for  it  is  but  a  concord  and  verbal  jgrcement,  which  can  never  bc^ 

a  difcharge  of  a  fpecialty. 

Caii  »o.  Sir  George  Savile  agalnji  Richard  Thornton.    ^ 

iSt^u^rtim-  /^UARE  IMPEDIT  againil  the  Bl/hop  of  lincolnz,nA  Richard 
t*^!^^^^}^^^<^Th6rnton,  for  difturbing  him  to  prefent  to  the  church  of 
2SI1^/ aJonc  Barroughly,  in  the  county  of  Lincsln ;  for  that  he  was  feifed  in  fcQ 
without  naming  of  ^he  ^dvowfon  of  the  faid  church  as  in  grofs,  and  prefente4 
ihe^/rM^and  Jamcs  Thornton^  who  was  admitted,  inftituted  and  induaed  ;  and 
itiiavtrredthatby  his  death,  the  church  being  void,  it  belonged  to  him  to  prefent, 
the  patron  it  *...,..  t  •        i  %•  . 

alWe,theomir.  *  The  bilhop  pleads,  that  he  claims  notliing  but  as  ordinary;  and 
fion  muft  be    judgment  wa^  given  againft  him, 

t^t^ulr^nnot     R'^f^^rd  Thornton  pltads,  that  he  is  par/on  impa-fonie  of  the  faid 

Iw  taken  advan- prefentment  of  John  Thorntony  who  is  yet  alive  at  Barroughiy  SLforc- 

tage  of  on  1      faid  j  and  that  the  plaintiff  ought  not  to  maintain  this  aftion :  for 

mriicfirror.     hc  faith,  that  long  time  before  the  plaintiff  had  any  tiling  to  do 

S.C.jon<i,  II.  with  the  faid  advowfoh,  the  Prior  of  Okey  was  feifed  thereof  in  fee, 

i.BuHt.  4.       and  prefented  thereto  Thomas  Gooding:^  and  after  that  granted  the 

a.  Browni.219.  j^g^^  avoidance  to  R.  M,  and  afterward  furrendered  his  pofleflions 

a*RoJrRcp?  ^o  l^i'^g  H^nry  the  eighth,  who  was  feifed  thereof  in  fee  ;  and  after- 

239.    '       '    ward  the  church  became  void,  ^nd  R.  N,  the  grantee  of  the  next 

1.  RolU  Abr.    avoidance,   prefentej  thereto  one  Dicker^on :   that  king  Hairy  the 

781.  791.         eighth  died  feifed,  and  it  dcfcended  to  king  Edward  the  lixth,  and 

J'J^j"j^*^*^5*frora  him  to  queen  Mary^  and  from  her  to  queen  Ellzahethy  who 

s'tra.  843.'       was  feifed  thereof  in  fee  in  jure  corona  ;  and  the  church  became 

i.Com.Dig.77.  void  by  the  death  of  Dicken/ony^znd  (he  prefented  one  Buttry  ;  and 

that  the  church  became  'void  by  his  reiignation,  and  the  quceix 

thereupon  prefented  John  King,  who  was  admitted  and  inftituted  ; 

and  by  his  deatli  the  church  being  void,  the  plaintiff  prefented  by 

tifurpation  the  faid  James  Thorntony  who  was  admitted,  inftituted 

andindufted:  that  the  faid  queen  Elizabeth  died  feifed,  and   it 

defccnded  to  the  king  who  now  is,  who  by  his  letters  patents 

granted  the  next  avoidance  to  John  Thomtony  who  by  the  death  of 

James  Thorn fonipjcft:nttd  him,  and  that  he  was  admitted,  inftituted 

and  indufted. 

The  pl?/intiff  replies,  and  takes  proteftation  of  the  feifirt  in  fe.c 
of  queen -Miry,  queen  E/izabethy  and  the  king  who  now  is;  and 
for  plea,  confeffing  the  feiiin  of  the  plaintiff,  and  the  grant  of  tlic 
next  avoidance  by  him,  and  the  prefentment  thereby,  and  tli,e 
feifin'of  king  Henry  the  eigbth  and  king  £Vit;<{?r^  tlie  fixth  ;  and 
that  king  Edward  the  fixth,  by  his  letters  patents  in  the  fourth 
year  of  bis  reign,  granted  that  adyowfon  to  Sir  Thomas  IVyat  \\\ 
fee,  who  granted  it  to  the  plaintiff;  and  that  queen  Elizabeth  m^djs 
the  feveral  prefcntqiients  alledged  in  the  count  by  lapfe  ;  and  after- 
ward%  the  church  being  void,  the  plaintiff  prefented  the  f^\d  James 
Thornton  \  by  whofe  death  the  church  being  again  void,  it  belongeth 
to  him  to  prefent ;  and  traverfeth  the  dying  feifed  of  king  Edwatd 
the  fixth.         '         "     *    '' 

Thereupon^ 


Michaelmas  Term,  20.  Jac  i.     In  B.  R.  95% 

Thereupon  the  defendant  demurred :  First,  Becaufcthc  pro-      Satii.* 
teftations  arc  ill  and  repugnant.     Secondly,  The  travcrfe  is  not      ^^ffi 
good:  for  he  traverfcth  the  dying  feifed  of  king  Edward  the  iixth,   Tmo«nt«». 
and  doth  not  tniverfothe  fcifin  ot  queen  Afary  and  queen  Elizabeth^ 
and  their  dyinjj  feifed  j  nor  travcrfeth  the  prefentmcnts  alledgcd 
by  reafon  ot  thoir  feifiu  in  fee,  but  anfwers  them  by  realbn  of  the 
prefeotations  by  lapfe. 

Upon  tb^fe  points  it  was  argued  in  the  common  pteas,  and 
judgment  given  for  tlic  plaintiff:  and  thereupon  a  writ  of  error  was 
brought;  and  the  error  was  here  aifigned  in  the  matter  of  law. 

It  was  now  this  Term  agreed,  that  this  quare  Impedlt  is  brought  Nothing  (halt 
againft  the  incumbent  without  naming  the  patron  ;    and   it  is  ^  *^>«"«<*  f** 
averred  that  the  patron  is  alive;  and  therefore,  the  declaration  not  fngTJwW/™^ 
being  good,  judgment  ought  to  have  been  againft  the  plaintiff:  that  which 
and  in  proof  hereof  were  cited  3.  Hen.  4.  pL  2.    42.  Edw,  3.  pL  7.  proves  it  abater 
7.  &•  2  <•  b.  **'*»  *"<!  no^ 

'  abated. 

But  it  was  thereto  anfwered,  that  this  pcradvcnture  might  have 
been  a  good  pica,  if  he  had  pleaded  it  in  the  common  pleas,  and  ^^J  wf  ^' 
had  rehed  upon  it  without  pleadmg  over,  fo  as  the  plamtift  might  J^.  Browning. 
have  anfwered  thereto.     But  this  can  never  be  affigned  for  error ;  Palm.  306. 
for  it  is  only  to  the  writ,  and  proves  the  writ  abateable,  and  it  is  »•  Ro'l  Rep. 
not  abated  infa£i» ;  and  nothing  (hall  be  affigned  for  error  con-  *39- 
ceming  the  writ,  but  that  which  proves  it  to  be  abated  in  fadlo.  *  gg^'^^,  ^. 
Alfo,  Uiis  was  not  pleaded  after  the  imparlance ;  and  for  that  he  •      *  *^ 

in  his  plea  doth  not  rely  thereupon,  but  hath  pleaded  another  in 
bar,  and  fo  hath  relinquifhed  his  plea  to  the  writ,  and  tlie  plaintiff 
hath  not  anfwered  thereto  ;  and  then  rcvera  his  plea  in  bar  is  not 
anfwered,  when  he  doth  not  rely  upon  it,  but  pleads  over  in  bar  \ 
and  therefore  it  cannot  be  affigned  for  error.  Vide  13.  i/m.8. 
pL  73.     1-4.  Hen,  8.  pi*  29.    22.  Mdw,  4.  pL  35.     18.  Edw,  4.  pL  25. 

Secondly,  It  was  ftrongly  argued  that  the  travcrfe  is  not  good,  ^"  y*^'"*  '"^* 
becaufe  he  traverfeth  thedymg  ftifed  of  king  Edwardthc  fixth,  arkd^|' ■^[^"^^^j^ 
doth  not  travcrfe  the*  feifin  of  queen  J&ry  and  queen   -CZ/a^Ar/*,  ^tt  nuteritl 
nor  the  prefentments  alledgcd  in  the  bar,  by  reafon  of  the  fcifin  in  point. 
fee,  it  being  the  principal  matter  of  the  bar.  Ante,  44, 

But  THE  Court  held  the  replication  to  be  well  enough  ;  for  ^'•^*'' 
the  dying  feifed  is  the  principal  matter  traverfable,  the  other  mat-  '•  ^^^  ^^ 
tcrs  are  but  confequents  thereof  v  and  the  plaintiff  hath  liberty  to  J^?,^-^^ 
toverfc  any  part  of  the  defendant's  plea.    And  the  prefentments  cro\  Car!  61! 
alledgcd  are  well  confeflTed  and  avoided,  when  he  fhewed  that  they  105.  586. 
were  prefentations  by  lapfe,  and  not  by  reafon  of  any  fcifin  in  fee ;  Vaugh.  10.  56. 
and  of  neceffity  he  was  to^anfwcr  to  them  :  and  although  it  were  ^"^*  ^^^1 
objected,  that  prefentations  cannot  be  anfwered  by  collations  made,  Jj-J'"''  ^^ 
and  that  prefentment  by  lapfe  in  the  king's  cafe  is  not  any  col- 
lation, but  a  prefentation,  and  fo  always  hath  been  pleaded  ;  for 
he prefents  as  fupreme  patron.     Hde  ^3.  Hen.  6.  pL  2.     7.  Edw.4.. 
pL  ao.    rhercforc  rule  was  given  that  judgment  fhould  be  affirmed. 

But  becaufe  it  was  alledged  that  Sir  George  Savile^  plaintiff  in  the 
firft  adion,  is  4ead  pendent  the  plea,  the  entry  of  the  judgment  was 
ibyed*  •• 

Arundel 
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Ca*k%u  Arundel  agatnjl  Gardiner. 

Trinity  Terrn^  19.  JaK.  i.    Ml  i88. 

4|promiftm«re  A  SSUMPSIT.  Whereas  the  defendant  InzA  z.  fieri  facias  for 
ihJ'^^f^^  ^^  fixty-one  pounds  of  the  goods  of  John  Layer,  and  delivered 
Sto^aVmtefcV  *^^  ^"^  ^^  ^^^  flicrifFs  o( Norwich^  to  whom  it  was  direfted  to  «xe- 
kt  conftdcntimi  cutc,  and  affirmed  to  the  plaintiff,  that  the  woollen  cloth  in  the 
•hat  he  will  fliop  oi Chriftopher  Lay&  were  the  wares  o(  John  Layer ^  and  liable 
fttze  pwticnlar  to  execution  for  the  faid  fum>  and  required  him  to  execute  it ;  that 
f^/l«af*wiil  *^^  defendant  adtunc  et  ibidem^  in  confidcration  he  would  ferae  the 
foppwt'an  «Ir-  ^*'*^  cloth  for  the  faid  execution,  affumed  to  die  plaintiff  tliat  he 
Jkmpfii.  would  enter  bond  to  the  iheriffs  of  N^rwich^  when  he  fhould  be 

^fm^i.RolL^9^ir^<^»  i^  ^^y  reafonable  fum,  to  fave  them  and  the  plaintiff 
Abr.  s6.  harmlefs  againft  all  pcrfons  for  entering  into  the  faid  (hop,  and 

Cro.  EHz.  ije»  taking  execution  of  the  faid  goods :  and  alledgeth,  that  he,  giving 
y  Uon.  136.  credence  to  that  promife,  entered  into  the  faid  ihop,  and  took  exe- 
*!  Cm.  Kg!  cution  of  the  faid  goods  ;  and  that  for  this  caufc  Cbn/topher  Layer 
14^  *    ^^^^  ^^  ^P  trefpafs,  and  recovered  feventeen  pounds  in  damages 

and  cods  \  and  that  the  defendant,  licet  fapiiis  requifitusy  had  not 
entered  into  any  bond  to  the  faid  fheriffs,  &c.  Upon  nonajjumpftt 
pleaded,  and  found  for  the  plaintiff,  it  was  moved  in  arrefl  of 
judgment.  First,  That  a  promife  upon  tliis  confidcration  is 
againft  law,  to  take  execution  of  goods  which  were  not  the  de- 
fendant's, and  to  fave  him  harmlefs  againfl  all  perfons  ;  and 
therefore  is  not  good,  2. /7r«.  4. — Sed  non  allocatur  :  fbrhcfhcw- 
jng  the  goods,  and  requiring  the  fheriff  to  do  execution,  it  is  rea 
fonable  that  he  fhould  fave  them  harmlefs  \  and  a  promife  to  that 
purpofe  is  good  enough. 

rtemifeto  gite  A  SECOND  sxciPTioN  was.  That  thi;  promife  is  uncertain,  to 
kondina<<rM.  give  bond  in  a  reafonable  penalty ;  and  it  is  not  agreed  what  i| 
"-^T^!.^*  J  fhould  be,  and  therefore  void. 

tteqocft.  Thirdly,  Becaufe  it  is  licet  fafius  requijitus,  he  hath  not  en- 

ADie,  io».       tered  into  bond ;  and  he  doth  not  fhew  by  whom  the  requeft  wa< 

,.Ron.Ab.4«5-"^'*^' 

Cro.  Car.  386.     3.  Bac.  Abr.  714^ 

Jjfmmfft  on  a  Fourthly,  Becaufe  he  doth  not  fhew  that  he  tendered  a  bond 
'*2»nd^ ^^  fd^  ^^  ^™ *  ^°^  ^^  being  to  enter  into  bond  upon  requeft,  he  who 
not  fliw*rten-  would  have  the  bond  ought  to  make  it  ready  and  to  require  it,  ice 

4er  •£  the  bond.  ,       .     ,  .         /•       t^       1  •     •«• 

jkme,  lou  Sed  non  allocatur  ;  but  judgment  was  given  for  the  plamtift 


mkrf 
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20.  Jac.  I.    In  the  King's  Bench, 
iS/r  James  Lea,  Knt.  Chief  Jujlice. 
Sir  John  Doderidge,  KnL  "] 

i)ir  Robert  Houghton,  Knt.         I  JufAcei\ 
Sir  Thomas  Chamberlain,  Knt.   J 
Sir  Thomas  Coventry,  Kn(.  Attorney  Generah 
'Sir  Robert  Heath,  Knt.  SoJidtor  GeherdL 

TrefwcU  aFuinft  Middleton.  c*i»n 

Hilary  Ttrm,    i^.jfacl,     JRe/I  g6^. 

ERROR  of  a  judgment  in  the  cortimoii  picas,  in  debt  for  ^  ,i.cUratk« 
forty-two  pouiiJs  nine  ihillings  and  three  pence  ;  and  dc-  incworkamJ 
dares  upon  fcveral  accompts  of  divers  forts  of  wares  fold  ^^•»''  <*<»«  ^f 
for  divers  fcVcral  fums  and  upon  fcveral  ret  liners  at  fcveral  days  to  '»*"'''\*"^'  "^"'* 
tlo  fcveral  lorts  of  wort;  ;  an  J  among  others,  that  he  (hould  retain  I^^ndJnc^br 
one  J.  S.  the  plaintiff's  fcrvanr,  to  work  with  him  for  five  days,  the  maftcr,  cr 
capiendo   pro  faUirio  fi49  pro  quoliuct  die   25,  per  quod  ail lo  accredit  to  on  hi\  account. 
demand  ten  ihil lings  ;  and  To  accompts  oi  fcveral  wares  bjught, 
and  feveral  retainers,  z,\\i\   fcveral  fums  lent,  amounting  in  trto  to 
forty-two  pounds  nine  lhilun<',v'. 

The  defendant  pleaded  ;/;>??  ucr-^t  ;  and  fou!id  qvod  rUlet  ^oi.  Ifide^ 
ft  quoad  reftduumnon  debet  \  and  judgment  given  for  the  phiintifF: 
and  error  thereof  brought  and  affigiu^d, 

First,  Bccaufc  the  aftion  lies  not  for  the  maftcr  for  the  re- 
tainer of  the  Icrvant  to  work  with  the  defendant  for  fivedavs  :  for 
it  is  not  allc'dgcd  that  lie  did  the  fcrvicc  for  his  maftcr,  but  for 
himfelf;  and  the  retaining  is  of  the  fer\ant  for  his  own  proper 
labour,  and  by  a  contrr.fl  with  him  :  and  it  it  were  the  retamcr  of 
the  fervant  bv  the  conimand  anil  appointment  of  his  maftcr,  he 
ought  to  have  ihcwn  tlir.t  he  retainCvi  tJi^*  maftcr,  and  not  the  fer- 
vant;  for  tlRMi  h':  ongiit  to  l:avi-  cmnicd  acccMdingly,  that  he  re- 
taijied  tlic  maftcr,  who  by  hitiilllt  or  Icivant  ihould  work,  &cc.— 
All  the  Court  was  of  that  opinion. 

Secondly,  Tlicac^ion  of  debt  being  for  fevcralparccls,  the  jury  indtbtfor/e- 
finding  that  he  owed  thit-ty  pounds,  et  quoad  refidi4um  hcn  dchct^  and  vtralf^mi  of 
not  finding  for  which  of  the  C(nitra<5t:5  or  retainers  quod  debet  ( fo  *^oncy  for  j^noda 
as  the  defendant  cannot  know  for  which  he  is  condemned,  and  for  done^^amrj*'*^ 
which  acquitted,  aild  thereby  mi^ht  plead  it  in  bar  to  other  aftions,  ingin!hIwhol» 
OT  have  an  attaint  if  it  be  fhlfc) ;  lor  thelc  cauibs  tlic  verdid  is  not  to4ol.  a  veuUlt 
good,  and  the  judgment  thcrcupcMi  is  erroneous. — The  wmiole  ^"'-'"8^*^^^«- 
CouRT  was  of  that  opinion  {ur/nne  1  ea  ■.     W'lierefore  the  judii-  f«»«^3;^"n<i«tted 

r   I  ^      ^    \ti  30I.  and  nan 

ment  was  reverlGd.  ^.^c/ as  to  the 

rcrtHoc,  withooi  finv^ing  in  'a-Ij.cIi  of  tUe  pitiicuhr  fams  he  wa-i  inHchttfl  to  ^cl.  is  bad.      Ante,  *i.  11  j, 
—Hob.  3:$.      Co.  Lie.  -27   a.      I'oft.  66i.      (  10.  ^.  .r.  5.1.     jMurcli.  97.     3.  Term  Rep.  34^. 

Bradford  oi^i'i^  Kamfcy.  Casx  2. 

Trifiitv  Tit-m,  17.  Jac.  i.      Roll  ^)j^^, 

ERROR  of  a  judginciit  in   the  common  pleas  in  an  aftion  of  A  variance  h«. 
'  trover.     The  error  was  aili^^ncd,    Jleciiutc  IVillium  Brown^  of  f^cen  the v«,r/ 
Harmthorn,  v^'^^  returned  upon  the   venire  faeiui :  and  upon  the  *"**/^'''r"r'"  "** 

'  *  -^  ^  fo  the  vilj  frorx* 

which  a  jiKor  was  lo  coro'.-,  »•  not  rniicrial.     Ante,  353,  437.-1.  Roll.  Ab.  157.     Cpwp.  178. 

CRO.  JAC.  U  u  djJJringaSf 
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B»At>fonD     dl/lrlngasy   Oj>c  ft^illlam  Browfij   of  Harmthorp^    was  returned  anrf 
'•f**'"/'        fworn ;  fo  he  was  not  the  fame  pcrfoii  who  was  returned  upon 
Aam>ay.      ^j^^  venire  facias  (and  in  truth  there  w^as  not  any  fuch  village  as 
Htiimthorn^  as  was  in  the  declaration);  fo  it  couid  not  be  amended. 
But  ALL  THE  Court  (except  Houghton)  held,  that  the  alter- 
ation of  they  name  of  the  village  is  not  material  :•  for  a  man  may 
by  intendment  have  two  habitations,  and  may  remove  and  alter  his 
habitation  after  the  vcmre  facias  returned,  which  h  not  materiai 
nor  cxaminabk  ;  but  the  trial  is  good  onough,  ais^  k  is  kf  Stanhof 
V.  Stunhop  {a) :  but  a  variance  in  the  chriftian  or  (irname  is  mate-' 
rial.     Wh<*refore  this  was  not  allowed  to  be  an  error. 
In  trover,  if         A  Second  Error  was  afllgned,  Becaufe  the  writ  was,  quhdfuit 
'*s^vahriiiam**  pojpjjiomtus  de  diverfts  bonis  et  catallis  ad  valentiam  twenty  pounds, 
^'^^*J^^^*^^  and  loft  them,  which  came  to  the  defendant's  hands^  and  he  coii- 
i\  inrfiedeStt    verted  them,  and  the  writ  doth  not  mention  any  goods  m  fpccic  j 
ration  of  fr««^fr  but  the  declaration  was,  /modf  fuit  pojjejjionatus  de  duohus  cadis  de 
is  aided  by  cbe  clar«t-wine,  and  one  hoglncad  of  white-wine,  and  doth  not  racn- 
lEerdia.  ^^^  ^^y  value  :  fo  the  writ  and  declaration*  do  not  meet ;  Hot  doth 

o«>  307-  j^  appear  that  the  declaration  is  founded  upon  rhis' writ :  andvdicn 
x..Sid.i5o.  187.  the  declaration  varies- from  the  writ  in  fubftancc,  it  is  not  aided  by 
^cw  D^  the  ftaltute  of  18/  £//«.  c.  14.  {h).-  And  although  the  ftatutc  hclp^ 
ViqT^  *^  trhere  there  is  not  any  original,  or  that  tlic  original  be  i^aried  in 
Salic*.  701.  form,  yet  it  doth  not  fo  where  the  original  varies  from  the  dccla-» 
S»dvid9Co.Uu  ration  in  matter  of  fubftance ;  as  it  is  held  in  Bi/hop*s  Cafe  (r).— 
303'    ^  Sed  non  allocatur :  for  they  held,  that  ad  valentiam  is  not  matter 

Cro.EKz.  185.  <>f  fqbftance  in  the  declaration ;  and,  being  after  verdidt,  is  aide! 
^r  Vent*i53.    ^J  ^'^^  ftatute.    Wherefore  the  judgment  was  affirmed^ 

(<r)  Ante,  4^7.  c.  13.  and  5.  Com.  Dig*  24,  (e*  rj.) 

\h)  See  31.  Jac.  T.  c.  ij.     16.  &17.         (•)  5.  C0.3;.. 
6ai.  3.  c.  8.^  4.  &  5.  Ann.  c.  16.  5. Geo.  x. 

exsE  J.  Koyfton  againfi  Ecckfton/ 

EjeamemUbut  TT/^^'^^^^'^  ^  i^^a  tf^mo  et  vno  pomario^  i^c.  After  ^erdliSr 
ana^icnof  it  wa'?  moved  infaryeil:  of  judgracnt,  that  a  praecipe  Y\f:th  not 

trcfpafs  in  \i%  de  domoy  for  nou  cCnjiut  what  >t  is ;  but  he  ought  to  demand  mejjus^ 
""'"'^aLT'*  ''**  ^^^^  '  ^^^^  ^^^^^  ^  praecipe  Ties  not  de  psmftno,  tut  he  ought  to'  de- 
*^ '  "^*  mand  it  by  the  name  of  ^  garden  :  fo  this  a£tion,  which  is  to  fc- 
p^  *"*  cover  the  poffeffion,  ought  to  have  teen  as  certain  as  a  prMcipCjiXiA 

^U^Arn.     sfccordingtoa^r^r/;>.^ 

Strange,  695.  Scdnon  allocatur :  for  it  is  but  an  A<Slion  of  frefpafs  in  its  liature'y 
Runn.Ejed.26.  and  therefore  as  trefpaft  lies  quare  domum /regit,  or  as  wade  lies  d9 
5.  Com.  Dig.  jgyj^ii,^^^  fo  this  aftion  lies.  And  it  hath  been  adjiidgad,  that  an 
1!  Burr?"x39*  tjcftmcnt  lies  of  "  fl  cloff,'*  giving  it  a  name ;  fo  here  being  a  conve- 
Djugl.  10s.  nient  certainty,  fo  as  the  fherifF  may  deliver  pofleflion:  and  for  tft^ 
t.TermRep.ix.  fame  rcafon,  the  aftion  brought  pro  pomari^  h  Well  tnough. 
Wherefore  it  was  adjaJged  for  the  plaintiff. 

Chtx^  Calthorp  cgainft  Culpepper. 

Inarfault.  a  va-  'TRESPASS  of  aflliult,  battery,  and  wounding,  zxljington^  in  tb« 
'ucrbrtwee'n*  "^^""^^  ^^  Middle/ex.    After  verdia  for  the  plaintiff,  it  wat 

fhroriginTund  "lovcd  in  arrcft  of  judgment,  that  the  bill  upon  the  file  fuppofcd 
declaration  it  the  battery  in  London.  The  bill  was  viewed  in  court,  wherein 
not  fatal.  was  fuppofed  a  battery  to  be  the  fame  day  and  year  at  London  \  (q 

Ante,  479^       tlic  bill  is  Variant  from  the  declaration,  and  doth  not  warrant  it. 

Poft.  675.  ' 

Cro,  Car.  172.  2»i.    Latchriaf.    Palm.  394«4a^-     1. Com. Dig.  330.  Cowf .  f 78.  jjj-  I>oo|l,X94' 

i.  Tana  Rep.  83(»  C38, 


tliiai7  Term/  20;  Jac-  i.    In  H.  R;  651 

The  Court  held,  that,  being  after  verdi^,  it  is  aided  by  the  Caltiio»> 
ftatutc  of  18.  Eiiz,  c.  14.  as  the  want  of  an  original  writ  is  •  and       H^'^A 
this  biJl  in  London  is  as  no  bill  at  all  («),  for  this  aflion  brought     "'•'*""• 
and  tried  in  AfiMUjcx.  Wherefoit  it  was  adjudged  for  the  plaintiflf; 
(a)  See  I.  Bac.  Abr.  91.  note  (d),  and  the  caici  there  cited. 

Buckley  and  his  Wife  agalnft  Hale.  Casi  5. 

*"]  RESPASS  by  huftand  and  wife,  for  breaking  a  clofe  of  theAjoInta^ionof 
■■'    husband's,  and  for  the  battery  of  the  wife,  ad  damnum  ipforum.  trefK*  '/'«iAi« 

The  defcndartt,  as  to  the  claufumf regit ^  pleaded  not  guiliy,  andhulSjnd,  and 
juftifics  the  battery.  haturj  of  the 

The  firft  iflue  was  found  for  the  defendant,  and  tlifc  fetond  for^j*,*^  ^^"^^^ 
the  plaintifF.  hurtiind,  ^nd  a 

It  was  now  moved  in  arfeft  of  judgmerir,  that  the  declaration  Jsi^'|j^^"''i?  !1 
not  good,  bccdufc  the  hu.l^and  joins  the  wife  with  him  in  trefpafs|,j/,  ^^^  ^l]^ 
forbreakiiig  aclofe  of  thehulband^s ;  which  oughtnot  to  be:  butraa/.^onthcfiift 
for  the  battciy  of  the  wH'e  they  may  join  ;  whereto  all  the  Court  ff-ie,  andguiiiy 

a'^rcd  **"  ^^  fecond, 

^     ^   \  ...  ^«-  If  tbc  find- 

But  it  was  moved,  tliat  in  regard  it  waS  found  againft  the  plain- in^;  cures  cbe 

tiffs  for  thcilFuie  in  which  they  oughtnot  to  join,  and  the  defendant  ^^"*'^^j<*'****nc 
is  thereofacquittcd  ;  and  thei'fluc  is  found  againft  the  defenJant  for^J!?*"**  ""^ 
that  part  wherein  they  ought  to  join,  the  vcrdift  hath  difcharged  thc,7tm  f!^  b»trerjr 
declaration  for  tliat  pdrt  wliich  is  ill,  and  is  good  for  the  rcfidi^e;  as  in<»if  dixmium  \bl 
THE  Ye  AR-BooK  9.  EJw,^  pL  51.  in  trefpafsby  hufbandand  wife/*"""' 
for  the  battery  of  both,   the  dcfent^ant  pleaded  not  guilty,  and^"'*»^7J- 
found  guilty,  and  the  damages  were  affeflcd  for  the  battery  of  the  ^°  '^^^' 
liulband  by  itfelf,  and  for  the  battery  of  the  wife  by  itfelf;  andj'^^*^' 


:opinion;  but  HoUGMTONandCHAMBERLAiN*^-  '^•y-  "'"-8. 
^^  contra  :  for  the  declination  being  ill  in  itfelf  in  fubftarice,  the'?""*  "' **' -^" 
Vcrdift  fhall  never  make  it  good  j  ferquodadjournatury  bfc,  ,]  Com'^bie 

J  08.  576. 
GillxTt  i:XcilKfl  Witr5%  and  Others.  Cii»E#* 

-7  r.  Hhy  V  if r«,    1 9 .    Jac,    \ .     Rvll  258. 

pjr.CTMEiS' T.     Uport  a  fpccial  Verdict  the  cafe  was,  iJoArr/ A  mtn  having 
.      Collardvizs  fjifcd  iii  fee  of  three  houfes  in  Norzvlch  holden  in'^*'"/^*'  *rtd 
foccage,  andhaviii;^  illnc  three  Tons,  Jc/jn,  Robert,  and  Richard^  i^^tfj,et  houfes,  dc- 
dcvifed  one  of  thole  houfes  called  The  Star  to  John  and  his  heirs ';i^*^Von and  Hi's 
for  evcri  and  he  to  enter  at  his  ai^c  oi  twenty-two  years  j  and  de-bcir$,  <«  Piio- 
vifed  his  fecond  houfe,  which  he  purchafcd  of -Xi?Z^o7  il^j;^*?,  to"vii>Ei>  if*//mf 
Robert  his  fon  and  his  heirs  for  ever,  .ind  he  to  enter  at  his  age  of"^***^,  ^^^^''^''en 
twenty-two  years  ;  and  devifcd   his  third  hcule,  which   he   pur-i!^J 'll***^,^* 
Chafeii  of  Lettice  PavHy  to  Ricnui  d  ]\is  fon  and  his  heirs,  and  he  to  « the  faid houfes 
enter  at  his  age  of  twenty-two  years:    *'  Provided   always/* Ihaii  remain 
•*  That  if  nil  ray  faid  children  before-named  fliall  depart  this  pre-"  lomy  vi/*for 
•*  fcnt  life  without  itUie  of  their  bodies  lawfully  begotten,   that^J^^''^**'    ?" 
*•  then  all  my  faid  mclluages   Ihall  remain  and  he  to  Margery  my  of^hc*ion^  hi? 
"wife  and  hcf  heirs   forever."    -It  was  found,   that  John  and  pan  niaii  go 
^^5rr/ died  witllout  iirjc*,  and  that  afterwards  Richard  had    iflue  »'**«'''«'«6'^* 
Martha^  wife  td  Vh'iiip  Di:yW\fi  kUbr;  that  Meirtiry  entered  into**'* '^*^*»  ^^ 
thehoufc  devifcd  to  R-.hc^t,  and  let  it  to  the  defendant ;  and  after- be^^^^,7-.uib" 
Ward  Philip  Day  tntcTtd,  and  made  the  leafc  to  the  plaintiff"*  Etji^  i^c,  dtn  by  in»pii-  " 

cation  between 
more  (ban  two  devif'es,      Poft.  695* 

U  u  2  So 
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s.  c.  2.  Roll.  So  the  folc  qucftion  was,  Whether  by  the  death  of  ^^irrf  withont 
Kcp.  aSf.  iflTuc,  there  be  a  crofs- remainder  bv  impHcation  jiven  to  Richard 
Dycr"**4'^^*  and  the  heirs  of  his  body  ?  or,  Whether  Margny  fhall  have  itprc- 
Hoh.*33°"  f^ntly  by  the  death  of  Robert  without  iffue  ?  or,  That  Ihe  ihould 
.>.RoiLAb.4x6.  expeft  until  all  the  fons  were  dead  without  iffue? 

Ray!!"'  ^^'  ^^^  '^  ^^^^  objefted,  that  the  intent  of  the  d«^ifor  was,  rtiat  thi^ 

PoHexf.  434.  fi^'^  ihould  not  have  any  thing  until  allhh  fo«i^  were  dead  without 
Carter,  173.  iffue;  for  it  is,  "  If  all  hi«  fons  die  without  rflue,  that  then  his 
Skin.  »o.  ^*  wife  Ihould  have  ail  his  houfes  :"'  fo  it  was  not  his  intention,  a«. 

^Ta'nd'  8'  '^"S  ^  ^"^  ®^  ^"^  ^^^^  ^^*^  x^t^^^j  that  his  wife  fliotoW  have  any  of 
I.  Aik.  C7L  his  houfes:  foby  implication  the  fons  (hould  have  acrofs-rematnder 
Sfra.  996.  "  the  one  after  tlie  other.  AvA  tojjrovc  it,:  the  cafe  in  i^.  Elh, 
ft.  Vcrn.  545.  t>yer^  363^  wher6  a  iDan  h.iving  ifluc  five  fons,*  his  w^ife  enfiinty  dc- 
B.  R.  H.  22.  yifgj  Jauds  to  his  four  younger  fons,  and  to  the  cliild  that  the  wife 
1.  Stew.*M*.  ^^  Cnfeint^  if  it  were  a  fon,  and  tiieir  hcirs^^  and  if  they  all  died 
Fitzg.  97.  '  without  iffue  male  of  their  bodiesyM^of  any  of  them,  thatthe  lands 
Ld.Raym.204.  fhall  revert  to  his  right  heks,  it  was'held,  that  no  part  (halt  revert, 
cWp.  34.  ^o.  as  long  as  any  of  them  had  iffue  ;  and  upon  the  cafe  of  x6r  Ellz, 
Dyer^  3^6.'  Hnndefs  Cafe.. 

But  after  divers  argument?  of^lioflvfides  Stt  the l^r;  DoRERiDCEr 
fiouGHTON,  andCHAMBERLAiN, delivered  their opinion^r/fl/Zw,' 
that  the  wife  fliould  have  it  immediately  after  their  fcveral  deaths, 
as  they  died  without  iffue :  and  that  there  is  not  here  any  crofs- 
remainder  of  any  of  thofe  houfes  from  the  one  foti  to  the  others 
becaufe,  being  a  devife  to  them  fcveiialljt  by  exprcfs  limitation,' 
tliere  fhall  not  be  any  greater  eftate  to  theni  by  implicarion.  And 
although  the  eftate  be  limited  at  the  fiVft  to  them  and  their  heirs,, 
yet  it  is  abbreviated,  a^id  mad»  an  eftate  feveral  in  them  for  the 
ffeveral  houfes  ;  but  i^one  of  them  hath  a  rerbaindtr  in  the  houfes 
of  the  other.  And  in*  proof  hfercof  wai*  relied  upotk*  FrichanC^ 
{»)  nyeryi7i.  Cafe  {a)  ^  Clache  5  Cafe  f^},  z\k6:WindhanCi  Cafs  (r)*, 
(^)  Dyer,  330.     (0  5.  Co.  7. 

1.  Vent.  224.        DoderidGe  faid,  although  pcradvcntutc  r crofs -fethaihdep may 

kaym.  452.  bc  by  implication,  whereadevife  is  of  lands  to  two  f(^eral  pcrfons, 
yet  it  cannot  be  by  implication  without  expitlfe  limitapon^  where 
the  devife  is  of  three  or  mord  feveral  houfes  to  three  or  more  fe- 
TCKiIptfrfons :  for  when  one  dies,.' there  ca'tHiot  be- feveul  cftatesby 
moieties  to  fcveral  perfons  ;  and  afterward,' -When  thefiicond  dics^* 
to  have  a  rcjnainder  again  to  another:  fo  for  the'  i ncet tain ty  and 
inconvenience  it  cannot  bc ;  nor  was  it  ever  fccn  in  any  Book, 
where  an  eftate  is  limited  to  divei's,  th:£t  dbcrc  atn»  be  a  crofs-pe* 

{,4i')  %a  vUt     mainder(^^). 

Cowp.  51.  799.  Co.  Lie.  195.  b.  note  (1)  j  and  Lord  Camden's  judgment  in  the  cafttff  Twifdeo  v.  Lo«fk» 

Ambic;**  Rep.  665. 

But  Lea,  OAtf  Juftice^  doubted,  becaufe  it  is  in  a  will*;  and  ifc 
was  not  the  teftator's  intent  to  prefer  the  wife  a^lOQg  ais*  he  bad 
iffue  of  his  body.  But  for  the  reafons  of  the  other  Juftibes,  they, 
having  long  conlidered  thereof,  resolved,  that  it'dould  not  be  % 
crcfs-remainder ;  and  fo  it  was  adjudged  for  the  defendant. 

^^^^7'  Butler  *^m*/{//  Lady  Swinnercon, 

Tf  ahuftjand     /r^^QVENANT  agaiuft  Lady  Swinnerlon^  ex^ecutrix  oi  Sir  John 

procure  a  anc  of  V-^   S^julmicrtui. 
land  to  be  levied 

to  himfclf  and  The  plaintiiT  countJ,  that  Sir  John  Swirmerton^  in  %,  Jac.  i.  let 
hU  wife  and  hfs  to  hiiu  the  manor  of  Btrch-HalL  in  EfTex.  for  twenty-one  years^ 
heir*,  and  after-  >  .1/     '  J  ^ 

ward  let  the  land  vnder  a  covenant  that  the  lefle«  Hinll  quietly  enjoy  it  without  diAurbaose  of  him,  hishcirt 

afltgnc,  or  «iy  other  pcrfon  by  his  meaoi  or  procurement  i  an  o«Aer  by  the  wife,  m  fX«E«u-ix  of  ho. 

ilbadd,  U  1  breach  of  the  covtnani. 
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ted  tliat  the  plaintiff  fliould 
tlic  term,  without  the  let  or  difturbancc 


and  covenanted  tliat  the  plaintiff  fliould  quietly  enjoy  it  during  s.C.Palm;  33^ 

■"     •  of  him,  his  hcirsoraf.^•^'•»•'^<>«• 


iigns,  or  of  any  other  perfon,   by  or  through  his  meaits,  title,  or  ^.^^^^^^ 
procurement :  and  (hews  for  breach,  that  in  5.  Jac.  i,  Lotfi  Pr/aj  000^1.43. 
by  fine  granted  that  land  to  the  faid  Sir  John  Swtnnetton  and  to  the  1.  Term  Rep, 
•defendant  hi$  wife,  and  to  the  heirs  of  the  faid  Sir  John  Swinnerton ;  ^7^ 
and  that  this  fine  was  fo  levied  by  the  means  and  procurement  of 
thtf  faid  Sir  John  SwinMcrUn ;  arid  that  afterwards  he  made  that  leafe 
in   8.  %r.  I.   to  the  plain tifE,  who  entered  ;    and  afterwards  Sir 
John  Swtnntrton  made  the  defendant  his  executrix  and  died,  and 
the  defendant  oufted  him,  and  fo  hath  broken  the  covenants,  &c. 

It.was  tliereupon  demurred,  and  objcfted,  that  this  title  which 
the  wife  claims  is  not  by  any  title  or  means  derived  from  Sir  John 
SwiwurtcK^  nor  by  his  conveyance,  but  by  Lor  J  Peters ;  fo  as  fhc 
hath  the  eftatc  immediately  from  him,  and  (he,  furviving,  fhall 
plead  it  as  an  immediate  eAate  to  herfelf :  and  this  covenant  doth 
not  extend  to  titles  paramount  the  huiband,  but  to  titles  derived 
vndcr  him,  and  after  his  eftate  created.  Ude  14,,  Eelw.  ^,  pLi. 
JDyer^  IC3.  tlwit  the  furvivor  fhall  plead  an  eftatc  made  to  himfclf 
only,  20.  Htn.  8.  fl.  3.     22.  Hin.  6.  />A  52.     Dycr^  42. 

But  ALT.  theCoukt  held,  that  in  regard  there  was  an  averment, 
although  (he  claims  by  thecouufor,  yet  ihc  is  in,  and  claims  by  th9 
means  of  l)er  hu(band  the  Icifor  (for  if  tlie  hufband  bad  not  pro- 
cured die  tine,  fhe  Ihould  not  have  had  any  eftate)  ;  and  therefore 
Ihe  is  a  perfon  within  the  covenant  who  claims  by  his  means,  al- 
tliough  fheclaims  by  title  derived  from  another :  and  there  was  not 
*ny  difturbancc  by  his  piocuitment,  l)ecaufc  it  was  after  his  death. 
Wherefore  it  was  adjudged  for  the  plaintiff. 

^Vhiung  a^dinjl  Sir  George  Reyncl,  Marfhal  of  the  King's     CahL 

Bench. 
P\EBT  for  two  hundred  and  two  pounds.     Whereas  he  rcco*  An  afiioo  on  rip 
^^  vcred  againft  "lho?nus  Al'm^ckn  and  Alary  his  wife,  in  trefpafs  Jf/'' *^ ?['**'» 
for  damages,  two  hundred  and  Wo  pounds,  and  the  faid  Mary  was  fionofiL plaint 
committed  in  execution  to  the  defendant  upon  this  judgment;  t'ff,  a^^inft a 
that  the    defendaiu  2*^th  Noverrbcr,     i6.  Jac,   i.  f^ffered   her  to  fteriff  for  an 
FO  at  large  whitutr  Jlic  would,  his  debt  not  being  fatisfied ;  tit  quod^^^^'^^  '*'*"*- 

^/;«   /,-».-„>  »!•»  J  and  if  tilt 

cf6ap«bevolun-> 

The  defendant  pleaded,  that  flie  brake  prifon  and  efcaped,  andtiry,oranaaioa 
he  frelhly  followed  her  and  took  her  again  2  ift  0//c^^r,  1 7  Jac.  i.  in  ^  commenced, 
frefli  fui't  [ii),  and  had  her  in  execution,  and  yet  hath  her,  &C*  J|j^  ^1^^.",^ 
Whereupon  the  plaintiff  demurred,  ukiMoofttlh 

It  was  now  argued,  that  this  plea  was  not  good;  becaufc  thcP''*^"''' 
cfeapc  is  alledged   24th  hlovembcry   i6.  Jac.  i.  and  the   aftion  isJonei,i44, 
brought  in  Eajhr  Term^  17.  Jac,  I.  aivi  this  reprifal  is  alledged  a  ».RoU'Ab.8o8. 
year  after  the  efcape,  and  after  the  aflion  brought :  for  it  was  ^l-cIoi^r^tT! 
3.  Co.  5a.     Comb.  69.     a.Ba$.  Abr.  149^    fiug.  196.    i.  PeereWlna.68^ 

{m>  It  was  ibrmerly  held,  that  the  (heriflT  he  fit  (I  made  in  writing,  and  filed  by  the 

fr.'gHt  give  frrfh  puifuit  in  cvUience  ;  but  flierifTagaitift  whom  the  adioa  ii  brought, 

by  S.  9c  0.  WiU.  V  c.  27.  r  6.  no  retak  ng  that  the  efcape  was  doc  with  hia  coorenr,  . 

on  fiefh  purfuit  fhall  he  given  in  evidence  privity,  or  knowledge,  $cc.  \  and  if  liieli 

on  rhe  ttial  of  an  iJuc  in  an  a^ion  of  efc^pr^  affid.ivii  /hall  be  falfe,  the-ofTcndefy  pn  co«»» 

■nleTi  the  fame  be  fpecially  pleaded  ;  nor  vidtico,  Ihali  forfeit  5001, 
tuim  any  fj^cial  plea  ^e  t^kcn  unUft  oath 

U  u  3  kdgcd» 
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ft 
Strange,  875,  Icdgcd,  although  a  reprifal  by  frclh  fait  (if  it  had  been  before  thQ 
*^"-^*'''354-aaion  brought)  would  peradVeiiture  have  cxcufed  him,  yet  being 
164.  ^'^  ^' after  the  aftion  brought,  fo  as  the  plaintiff  at  thetime  of  theadion 
Seethe  cafeof  brought  had  good  caufe  to  have  the  aftion,  the  reprifal  after  (hall 
Bopafoos  V.  not  excvife  him;  and  compared  itto  waftc  brought  for  reparations. 
Walker,  i.Tcr.'yv^hich  if  amended  pendent  the  writ,  it  fliall  not  cxcufe  him  :  fo 
^'  ?*•:  here.  And  in  proof  thereof  were  cited,  3.  Co.  52.  Ridgeways  Cafe^ 
23.  Edw.  4,  ^/.  8-     13.  i^/a\  3.   f//.  **  Bar^'\  2^^. 

Futagainil  itwas^rgucd,  that  this  reprifal,  being alledc^ed  to  be 
J>y  frelh  fuit,  ^nd  before  the  plea  pleaded;  is  good  for  the  time,  and 
he  (hall  ta(^jB  advantage  the):eof  tp  excufe  the  pfcape :  for  it  is  upori 
the  matter  no  cfcapc,  when  (he  was  taken  by  frefli  fuit;  for  that 
IS  a  continual  purfuit,  and  the  law  IhaJl  adjudge  her  in  prifon  al- 
ways :  and  it  is  not  like  the  cafe  of  wafte,  for  there  nothing  was 
,  done  after  the  wafte  committed  befpre  the  a£lion  ;  and  the  repa- 
ration hath  not  any  relation,  nor  is  the  continuance  of  any  former 
aft  :  but  this  reprifal  hath  relation,  and  makes  it  as  no  efcapc  ah 
initio ;  as  a  diftrcfs  taken  for  rent,  and  refcucd  and  driven  into 
another  manor,  which  is  purfued  and  retaken,  the  party  fliall 
make  liis  avowry  of*  the  taking  in  the  firft  place :  fo  here.  And  it 
would  oiherwife  be  a  great  mifchief,  if  an  efcapefliould  be  againff 
the  wills  of  IhmfFs  or  keepers  of  prifons,  by  breach  of  prifon,  or 
rcfcuing  thcmfelve?  before  they  are  brought  to  prifon,  or  in  their 
going  thither,  and  the  prifoners  are  reprifed  within  two  or  three 
days :  that  an  aftion  fbould  be  brought  in  the  interim  againft  the 
gaoler,  and  that  this  reprifal  (when  he  hath  the  prifonor  before  the 
plea)  lliouldnot  be  anexcufe  ;  efpccially  to  the  marfh€|l,  who  hath 
atnultitude  of  prifoners,  and  everyday  is  to  brjng  tl^em  to  the  hall 
by  habeas  corpus  or  ruks  of  co^urt :  if  ppradventure  a  prifoner 
efcape,  and  an  adion  be  brought  againft  the  marfhal  the  fame  day^ 
before  he  can  have  any  tinie  to  retake  him,  if  hp  (hould  not  be 
cxcufed  by  the  retaking,  he  would  be  charged  with  a  multitude  of 
fuits,  and  could  not  have  any  remedy  to  excufe  him. .  And  there- 
fore it  wj;s  compared  to  tlie  pleading  of  a  fine  levied,  before  the  writ 
pfformedon  and  proclamations  incurred  pendent  the  writ  ;  before 
the  ple^  pleaded,  he  well  pay  take  advantage  thereof  by  pleading  it^ 
fitie^^.ihn.y.  although  when  the  writ  was  brought  it  was  not  co(npletc,  noj- 
P*.  !»•  could  ]i)e  pleaded.  ,    ' 

Sfcondlv,  It  was  movcd^  admitting  this  to  be  no  plea,  yet  th<; 
aGion  lies  not  Ixprc,  bccaufe  thecfcape  isof^feme  r^z^^rf,  where  her 
if.iran  is  fahjeft  to  the  execution :  fo  the  plaintitf  hath  not  loft  hi^ 
debt;  for  by  intendment  flie  could  not  have  paid  it  if  fhe  had  lain 
in  prifou  ;  for  fhc  had  nothing  but  what  w^s  her  hulband's,  and 
the  execution  remains  yet  againft  hi»^^  5  therefore  aftion  of  de/?t 
lies  not,  bccaufe  he  is  not  totally  deprived  qf  his  debt ;  but  an  ac- 
-  t>on  uncn  tie  cafe,  in  rcfpeil  of  the  dan^agc.  And  therefore  it  was 
fj^id,  if  one  l:ath.  exccctioti  of  a  ftatutc  of  the  lands,  goods,  and 
h^dy^  &CC.  and  tnc  prifo-icr  efcapc  ;  yet  becaufe  the  land  remains 
in  execution,  dt'oc  lies  not  for  the  cfcape,  but  t-i  aftion.upon  the 
c^fe :  for  at  the  common  law,  an  aftion  of  debt  was  not  maintain- 

Vtig  jv  Hpt.  6.  *^'^  f^r  an  efv.ape :;  but  it  is  given  by  the  ftatutc  oil.  Rich,  2.  c.  12. 

pl.  47.  where  the  debtor  cfcapcs.     But  here  the  foie  and  principal  debtor 

N.  B«.^3.        dJd  not  cfcape  ;  for  t!ie  harcn  is  the  principal,  r.nd  remained  fubjeft 

Kc.^o.f.98      tothcex-cutioi. 
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But  THE  Court  held,  that  this  was  not  any  pica,  bccaufc  the    Whitivc 
action  is  brought,  and  implies  a  voluntary  pcrnjiffion  ire  adlargttm^        ^ififj^ 
which  is  neither  denied  nor  travcrfcd ;  and  if  the  Iheriffvolun-     i\^^^*°* 
tarily  let  a  prilbner  at  large,  he  cannot  retake  him :  and  fo  this 
Tcprifal,  as  is  alledged,  being  after  the  aftioa  brought,  is  to  no  y^*  *•* 
7>urpofc,  nor  is  any  pica.     And  for  tl>c  aftion  of  debt,  they  held, 
that  it  well  enough  lies,  or  an  adlion  upon  the  cafe,  at  his  plea- 
sure, becaufe  the/rmr  wus  only  committed  to  prifon,  and  not  the 
hatoH^  and  Ihc  is  the  folc  debtor  who  is  imprifoncd.     Wherefore 
it  was  adjudged  for  tlK  plaintiff. 

Powfely  a^^in/i  Blackman,  *  ^"  9- 

Trim'y  Term^  18.  Jac.  I.     ItM  123O. 
"P  JECTMENT  of  a  Icafc  of  Rlchmi  Ferryman  of  lands  mTba-^^  maT?*^ 

''^^^»-  .^  •  h.rgi2n«id 

Upon  not  puilty  pleaded,  a  fpecial  verdia  was  found,  that  yoAwfiicwkbapio- 
Curie  was  fcifed  ot  this  land  in  fee,  and  by  indenture  7.  j4intUiry/^'if<>  «"<»  »r«- 
10.  Jac.  I.  enrolled  within  fix  months,  bargained  and  fold  the  JJ***  **!^^*^ 
Iziids  to  fill/Jam  Perryman  in  fee  for  three  hundred  pounds,  with  a  [j^  S^^mmc, 
frvuifo^  that  if  be  paid  to  the  taid  JP'UUam  Ferryman  three  hundred  his  htln  and 
pounds  in  this  manner,  v'i%,  ten  pounds  upon  the  9th  xii  July  ^^'^p^t^Jh^i »t^ 
following,  and  ten  pounds  upon  the  9th  ot  January  following,  '"'jrmt^Jitwtk 
and  fo  for  nine  other  payments  upon  the  faid  days,  and  upon  ^^^/^a^fyl^g^ 
<)th  of  January  ibi  J t  (hould   pay  to  him  two  hundred  and  ten  «,y;,  .^ /»frci^I 
pounds,  that  then  the  bargain  and  fale  fliould  be  void.     "  ?ko- tion  of  tht  rei>tt 
•*  viso  etiam  tt  agreatumfuit  betwixt  the  faid  parties,  that  the  faid  """*  ^tUuh  oi 
**  fyjlliam  Ferryman^  his  lieirs  or  afligns,  Ihould  not  intermeddle  W^^nt,^*hB^ 
••  with  the  adual  pofleiTion  of  th€  premifes,  or  perception  of  the^,^„f^,^l* 
•*  rents  thereof,  until  default  of  payment  be   made  of  the  faid/tfr«iir«  to  the 
**  fums,  or  any  part  thereof."    And  it  was  found,  that  IViliiam  mortgagee,  ani 
Ferri^man  did  not  ent^r  into  the  faid  tenements  ;  and  that  after- "^J*  ''^J**'  •' 
wards  the  fsLidJohn  Cur  It,  before  any  of  the  days  of  payment,  kt^^J,/|,,^ 
that  land  to  frIlUam  Dibley  by  two  feveral  dexpifcs  for  fix  years,  been  on  ■  co- 
rendering  the  rent  to  him,  and  died;  that  the  Icflce  entered  by  vtnant  that  ir# 
virtue  of  the  faid  demifes,  and  took  the  profits,  claiming  nothing '^***<*  '^  ^ 
but  the  faid  term ;  that  the  faid  JVUliam  Dibley,  the  lelfec,  paid  the  ^^"^J"/"'  ''^" 
rent  annually  to  the  faid  John  Curli\  and  at  the  end  of  the  term  ,Jlent.    ^^' 
furrendered  the  faid  tenements  to  the  faid  John  Curie,     And  they  Ante,  171. 
find, quodpojiea  et ante  tcmpus  quo,  t^c.  viz.  II. December^  lb,  Jac,  I .  c  ^  g^^l 
the  iaid  JriiUam  Ferryman  made  his  will,   and  devifed  thofc  tene-  s!c.  a.Roll.*^' 
ments  to  Richard  Ferryman,  the  leflbr,  by  his  A^ili  in  writing ;  and  Rep.  i«4. 
that  afterwards  the  faid  JVtUiam  Ferryman  died  ;  and  that  John  Jt-  S.C.Palm.afix, 
well  was  his  coufin  and  heir;  and  that  after  his  death  Richard  Fer^  g  c**^*"^^'*^!* 
ryman  entered,  and  made  the  leafe  to  the  plaintiff  prout  in  tlie  de-  Co,  lu^^^lV;! 
claration ;  and  that  the  defendant,  by  the  command  of  the  faid  a.  Co.  55, 
John  Curie,  entered,  and  ejeftcd  him.  Ray,  147. 

Upon  this  fpecial  verdift,  it  being  divers  times  argued  at  the  ^^   *^*  ^^ 
bar,  two  qucflions  were  principally  moved.  Cr«*.  EJit.  451, 

First,  What  intereft  J*'*"  CVr/f,  the  bargainor,  had  by  this|^5^ 
agreement  with  the  bargainee,  that  he  ihould  not  intermeddle  with  i.sw.t4l'.45S, 
the  pofleffions  until  default  of  payment,  vi%.  Whether  he  were  i  Veni.So^ 
Icflee  for  fo  many  years,  or  only  m  as  tenant  at  will  or  fufferance  ?  Carter,  60. 
for  it  is  not  a  covenant  or  agreement  with  the  bar^inee,  that  he  *"?K'  '^•• 
fliould  enjoy   it  during  thofe  years,    for   then   it  would -Wive  g^j^^    *g?'Jg' 

3.  Lev.  3^8.    t.  Bur*-.  79.  iii.    5.  Burr.  aSji.     t.  Wilf.  1;^.     1.  Atk.  606.    Dougl.  il.      3,  Co«i. 
t)«g.  25$.     3.Bac.Ab.  4^3.     x.  Term  Rep.  383. 

U  n  4  .  axhounted 
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Pow^TjtY  atrppunted  to  aleafc  for  years  ;  but  that  the  bargainee  would  nos 
^f*"**/*  mccjdle  with  it,  and  to  leave  him  in  poflelfion  as  he  was,  &c.  which 
LAcicMAK.  cannot  be  a  leafc  for  ye.ars.  Fide  ^,  Hen. i.  pLi.  21.  HtPi^T,  pL^b. 
If  a  mcngsgor,  SECONDLY,  Admittiiig  that  he  was  not  lefiee  for  years,  but  only 
whoconfinucj  tenant  at  the  will  of  the  bargainee,  or  tenant  at  luftierancc,  Whc- 
*  onT^t^^^th*^^  ther  his  making  a  Icafe  for  years,  ar^d  the  leflee  entering  and  paying 
tnortg^gw,  ^^^  ''^'^^»  ^^^  claiming  nothing  hut  the  term,  and  after  in  the  end 
niakt  a  hifofor  of  the  term  yielding  up  ihc  poireilion  to  the  bargainor,  Ihall  be  a 
ycart,  and  the  dilTeifin  ?  and  if  it  be  a  diircifiii,  Whether  it  be  not  purged  by  the 
leflee  errfr^  re-entry  of  the  bargainor,  and  occupyiiig  it  Inftatu  pro  ptiusy  and 
U>inT'but"iis  reducing  the  inheritance  to  the  bargainee,  fo  as  he  was  not  out  of 
leafe,  he  is  rot  Pofleffioh,  and  fo  his  Will  thereof  be  good  ?  for  othcrwife  the  will 
«  dijfiijorx  but,  IS  void.— And  as  to  this  point  all  the  Justices  rcfolved,  that 
on  payment  and  \vhen  the  bargainor  CJirered  (a^  it  fliall  be  conceived  by  the  words 
fcUremTiwL/  "  y^«J^i"S  "P  ^he  tenements  at  the  end  of  tlxe  term'*"),  if  he  were  2 
tf)*w;.v-%nd*if  ^li^i^'^r  before  (as  tliey  did  not  agree  that  he  was,  becaufe  neither 
cho  mortgagor  the  leflbr  nor  leffec  intended  to  make  any  dilTeifin,  the  leflTee  claim- 
enter  after  the  ing  but  his  term),  it  was  only  a  dideifin  in  the  leflec  for  ycara  {a) ; 
ciipirationof the j^j^^l  ^^^^'  ^^^  ^^^"^  being  expired, 'the  bargainor  re-entered,  that 
tenant  at  wiU  '  P^^'S?^^^  ^^^^  difliifin,  and  the  bargainor  is  in  as  he  was  beforehand 
•sain  to  tbf  ^®  inheritance  is  re-vcfted  in  thg  bc-irgainee,  and  his  will  fhall  be 
mortgagee.  good.  And  therefore  they  held,  if  tenant  for  \yi!l  be  oufted  by  a 
Poft.  6S4.  ftranger,  and'  he  re-enter,  he  is  tenant  at  will  to  his  leflbr;  for 
17.  lf<n  6.>»/.3.  othcrwife  It  ^ould  be  a  mifchievous  cafe  in  many  afl!urances,  where 
%i.Eda>.^.fis»  the  mortgagor  being  in  upgn  condition  to  pay  at  the  end  of  the 
*'r^i  Ah'  y^^^'  ^"^  in  the  interim  that  the  mortgagee  fhall  not  meddle  who 
l6f.1^ca.  *  makes  a  Icafc  for  half  a  year,  and  after  re-enters  before  the  day  of 
Cro*  Car';  303.  payment,  that  he  (hould  be  a  diflcifor  agjiinft  his  own  intent  and 
306.  the  intent  of  the  bargainee,  that  the  bargainee  fhould  be  faid  to 

4,  I  eon.  35.  '  be  out  of  pofltflion,  fo  as  he  pannot  make  a  bargain  and  fale  at 
^ Ru^r^*-^^'  \  ^*^  ^*'^'  ^y^  ^^"^  Uieians  many  aflurances  would  be  deftroycd,  which 
EridT  13^  "  *  the  law  will  not  fuflfer.  Wherefore  the  law  accounts,  that  the  bar- 
i.wilf.  176.  gainor  by  liis  entry  is  in  of  his  former  eftate,  and  the  will  of  the 
Doogi.  ?.j.  bargainee  is  good  ;  and  by  all  the  four  JuiTiCEs  it  was  ad- 
Powclo^iMori-  jyj^.^j  f^^  ^i^^  plaintiff.  Firie  2.  Co.  54,  55.  34.  Htn.  8.  //.  Ijl^ 
?;yh;c!^,9.'^3.'^-'^-.4.  ^/.4.     18.  «.'..  7.^^48.  *  -       '        ' 


CAst  :o.     Elizabeth  A  rchcr,  Executrix  of  John  Archer,  againft  Dalby. 

If  outiv.v  y  bo  T/RRGR  of  a  iiul^^ncnt  In  the  common  pleas,  and  upon  the  out- 
prj>nouncrd  ot|   -*— '  hwry  in  tliC  Kiid  judgmc.it. 

t'lf^'^^tL-!''^  ^'^■^'  ^"^^ »'  '^'^^  Er KOR  aii^gned  in  the  outlawry  was, That  the  ex]- 
H^ui  b«.iri/^/#»^^''?/,  *^vhich  Ts-'cirrd  a  fornier  ..w^-rv/,  nu'od  uHoaU  qtfiiimr  com'it,  erip 
it 'is  erroneous  facer  tt  tl'.c  dcr'nuHnr,  which  baic  te/tc  crufi:nc  A/ccfuiomSy  was  rc- 
S.C.Pal-n.  *Zo.  turned,  *'  f^r.d  :ul  F.uliji?-,  de  pluat'ii  tcry tv'  holden  the  fame  day 
Koy,  4.y.  Jt  bore  *€jtej  lie  wris  nuiKio  exaHiis  it  non  ccrrpauh.     And   for  this 

3.  Co.  ITT.       caufe  error  was  alijencd. 

5  Co»i».Oiir.«i^o. 
-3.Bn-Ab-77i.     5  Tcnrs  Kep.  479. 

Vaiir^cc.  Srcoynr-V,  For  that  ths?  former  huflings  were  de  commtmihits 

Qj^    j^^^  ^/<«r///j,  and  this  is  dr  ph-nhi^  tt:rra*y^nd  fo  varies,  and  therefore  ill. 
ThT'^:)LY,  Pec-ju^.:  it  is  upon  the  {'vsac  day  it  bare  tefie,  which 

©cght  nor  to  be— And  for  ihi-j  iaii  cr.ufc  it  was  hoJdcn  to  l)e  ill, 

and  Tcvcrlcd. 
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But  for  the  firft  caufcs  they  much  doubted;  for  there  arc  precc-  FiJei^.Edw^* 
dents  th^t  the  huftings  are  held  altematlm  every  fortnight,   &c.  P|'^j^      ^ 

17  £<^.3.}H.43.  N.B.of  E.  348.  TrimtyTtrmy  1  i.Jac.  l .  Roll  2760.  Michaelmas,  7.  JOif.  i.  Roll  3255. 

The  Error  affigned  in  the  matter  was,  For  that  the  plaintiff  breach  of  covo- 
declares  in  debt  for  fixty  pounds  upon  a  deed,  wherein  he  recites,  ^^^^ 
that  "  Whereas  tt^'tHlam  Corbyn  had  given  divers  of  his  goods  to 
?•  John  Jrcher^  the  teftator,  he  covenanted,  that  if  the  faid  Corbyn 
••  fhould  pay  adebt  of  fixty-threc  poi)nds  (for  which  the  {2L\AJokn 
**  jircher  nooA  bound  in  on^  hundred  and  twenty  pounds  to  pay 
••  to  one  John  Shlpton  upon  the  fccond  day  of  June  then  next  fol- 
♦*  lowing;,  and  ftiould  lave  haTmlefs  %hc  b\A,  John  Archer  from  the 
•*  fame,  that  then  the  plaintiff  fhould  have  and  enjoy  ccncejjionem  of 
*•  the  faid  John  Jrchcr  of  the  moiety  of  the  faid  goods,**  ad  quas 
conventtoncs  pcrfortnandui  he  obliged  himfclf  by  the  faid  writing  to 
the  plaintiff  in  fixty  pounds  :  and  allcdgeth  infaflo^  that  tli^  laid 
fFiHiam  C^^hyn^  upon  the  fecond  day  of  June,  fecundum  formam  it 
(ffeU,  fcripti  fried,  paid  fixty-three  pounds,  by  which  payment  of 
the  faid  fixty-threc  poqnds  the  faid  IVdliam  Corbyn  h^th  faved  him 
harmlefs  from  tlie  faid  fixty-thrcc  pounds,  fo  th.at  he  was  not 
damnified  ;  and  tliat  neither  the  faid  John  Archer  in  his  lifc-tirae, 
nor  the  faid  El'%ahith  fincc,  had  made  anN-" grant  to  him  of  the 
moiety  of  the  faid  t;oods  granted  hin^  by  the  f^id  Juhn'^  per  quod 
aci'io  accicvit^  csf.  • 

TIiC  deflndanc  pleaded,  tliat  the  faid  pnillam  Corbyn  had  not 
paid  the  faid  fi>:ty-tiucc  pounds,  &:c.  thereupon  they  were  at 
ilfuc  ;  and  vcruld  and  judgment  for  the  plaintiff;  and  now  ailigned 
for  error.  That  here  was  not  a  good  breach: 

First,  Becaufc  he  doth  not  fhew  what  tiie  goods  were  whereof  Ante,  171. 
the  deed  of  c.ift  was  made. — Sed  non  al'ccalur  \  becaufc  the  ;;;enc*  1,  Mod.  176. 
ralty  is  fufficicnt.  L<1.  R*"/.  j6S. 

Secondly,  l*hc  allegation  is,  that  he  had  faved  him  harmlefs  ^'^^^^^^g 
from  the  iixty-thrce  pounds,  whereas  it  ought  to  hnve  been  from 
the  one  hundred  and  twenty  pounds. 

Thirdly,  Becanl'c  he  doth  not  fhcw  that  he  requefted  a  grant 
of  tlic  moiety  of  tlic  goods,  and  tendered  a  writing  to  him  to  feal ; 
for  he,  being  tlie  party  who  is  to  have  the  benefit  thereof,  ought    ^^*»^S*« 
to  nuike  ti)c  tender. — And  for  thefe  caufes,  but  principally  for  the 
fecond,  the  judgment  was  reverfed. 

Berry  ;nd  his  Wife  agaiuft  Nevys.  Cah  u. 

In  the  Exchequer  Chamber, 
Trinify  Term,  I  8.  jac.  I.    Roil  'J JO, 

TERROR  of  a  judgment  in  the  king's  bench,  in  an  a£lion  of  In  trover  agiSnH 
^  '  trover  mul  converlion  of  goods,  ct  inter  alia  of  fixty  pounds  in  *»"/^"^  *ncl 
money,  agninil  hulband  and  wife,  fuppofing  ^bat  they  converted  ^'^.^^  j^^^^^ 
them  'to  their  proper  iilc.  Aa^^A  to  tho 

Tlie  defendants  pleaded  not  guilty;  and  it  was  found  againfl  «<«  of  the  Jmf- 
them  for  th.c  lixty  pounds  ;  and  judgment  given  for  the  plaintiff,  ^^^^^^^l^ 
and  that  they  Ihould  be  /;;  miferuordia,  ^^^^^ 

The  error  aHigncd  was,  Bccaufe  an  action  lies  not  againfl  huf-  ,.Ron.Ab.4<8. 
band  and  wife  for  converting  goods  to  their  ufes  ;  for  it  is  the  con-  Jones,  16.  264. 
verfion  of  the  huil-nnd  only,  and  they  are  only  to  his  ufc  ;  and  al-  443» 
though  they  Jiiay  be  cliara:c:l  with  a  joint  battery  or  imprifonmcnt,  ^*^*^'  '^^* 
yet  it  cannot  be'  fo  for  goods  converted.     And  all  the  JufHces  of  ^^^^1^^^*'^ 
455.    *Va-cl».  54.    I  Ccan.  D^g.  22-).     5.  Com.  Dig.  194.    And'-cws,  »42,    Salk.  114.    &tra.  1094. 

\^^ 


^^  •  Hilary  Tcr* ./,  20.  Jac.  i.     In  C.  S. 

JIei*t  tlie  common  pleas  and  Barons  of  tlic  exchcqacr  were  of  that  opi- 
wf vYf  "^^".>  *"d  it  was  Ihewn  that  this  judgment  pafled  Juhjilentlo  after 
vcrdift  without  exception  ;  for  in  Ea/ier  Term^  iq.yac.l.  in/fa/- 
ifiUr  Tirm  '^^''  ^'  Bradford  and  his  Wtfe^  in  an  adioti  of  trover  of  goods,  and 
%.  Jat!u*  converting  them  to  their  ulc,  after  vcrdift  for  the  plaintiff  it  was 
Roll  921.  moved*  <hat  the  action  lay  not,  and  there  it  was  adjudged  for  the 
F/i/f  13  JTiVi.i.  defendant.  And  it  was  moved  by  Sherfield,  that  the  judg- 
^  Brief;'  644.  nacnt  £houId  be  revcrfcd  quoad  die  wife. — Sed  nan  allocatur  \  where- 
99.  ^^^  3.     jfo^c  it  w*s  fCT^rfed. 

^  Rutter  azainfl  Mills. 

Tnnrty  Tirm^  ao.  jaz,  I.  /Cfl//  1 041. 
Ejcamcnt  on  x  T^R^OR  in  the  exchequer-chamber  of  a  judgment  in  the  king's 
«i€m^cz2M«jr,  1-^  bench,  in  »ri  ejeftment  of  a  leafe  of  Henry  Pawncy^  22.  Ahy, 
m*1VeT»om  ^^'  17^^*  '•  of  ^*^  houfe  in  ff'indfory  habendum  a  primo  die  Maii  for 
ifhxix  1.  Af*y,  three  years,  viriute  cujus  tlie  leflce  entered,  and  was  poffcflcd  qu&uf- 
virttde  cMfus  he  que  tc/lca  fd/icet  eifdem  die  et  anno  the  defendant  ejcftcd  him.  After 
enieredyftc.un-.  verclfl  upon  not  guilty,  and  found  for  the  plaiutifF,  and  judgment 
^in  uTt "^'iL  for  him,  the  error  affigned  was,  That  eifdem  die,  tie.  refers  to  the 
fame  day  Jttd  ^^^  ^^Y  ^^  ^^^Y^  whicli  IS  ultimum  antece^ens,  and  then  the  ejeft- 
^ear^c'ibfiotyi.  Qient  IS  allcdgcd  before  the  Icafe  m^dc  ;  fo  the  declaration  is  not 
Ante,  96. 154.  good. — Sed  non  allocatur ;  for  the  allegation  of  die  firft  day  of  Maf 
3'*'  ;s  but  for  tl^  licj^inning  of  the  term,  and  the  declaration  being, 

*  Sd  s  *^*  ^^^^  virtute  d'mijfionis  he  entered  poflea  eifd.  die  et  anno,  lie,  that 
3.  MoH.ToS.  refers  to  tlie  day  of  the  leafe  made,  othcrwife  he  cannot  be  pofleiled 
Run.  Ejca.  94,  r/V/j^f  dimijjtonif,     Wliereforc  the  judgment  was  affirmed. 

Cowp.  717. 

Caii  13.  Eifton  agdinft  Durrant. 

In  Wpafi  for  "PRROR  in  the  exchequer-cl)amber  of  a  judgment  given  in  the 
T'^'^ff'"'*     f  king's  bench,  in  trefpafs  of  claufum  fregit  averiis  defa/cendoy 

w;*d^div^*c"t*  ^^^"  •7'''^»  ^^*"^'  vaccis,  forciSy  et  hident. 

lie,  TIC.  with  The  defendant  pleaded,  quoad  any  trefpafs  cum  aliquibus  averiis 
^'f^*^*'**^^  fraterquam  cum  duobus fpadoniffUi  ft  tribus  vaccis,no\.^\x\\X}j\  quoad 
flnfliue  clxt  Che  ^^^^  trcfpafs  claufum  fregit  et  depafcend,  cum  duobus  J padonibus  et  tribus 
trefpafs  wat  vaccis,  he  juftifies  for  prefcnption  of  common, 
commiaed  with  ^'\y,  jftj-rfcs  were  thereupon  at  ifluc ;  and  a  verdjft  was  found  for 
«uid  •  for  iht  ^'^^  ^'*^  ^^"^»  ^^^^^  ^^^  defendant  is  guilty  cum  aliquibus  averiis  prout 
fubiumiai  pirt  ^1^  plaintiff  counts,  and  ^flcfs  damages  and  cofts  ;  and  for  the  fe- 
cf  the  iffue.  ii  cond  iffue  they  found  for  the  plaintiff.:  and  upon  this  vcrdift 
found.  judgment  was  given  for  the  plaintiff.    ' 

Ante,  55.  134.      ^.j^^  error  ;>ffigned  was.  That  the  verdift  finding  that  he  is 

a  RoU.Ab.-*o3.  B"*^^)*  ^'^^  aliquibus  averiis,  not  fhevving  wliat,  is  uncertain  and 

Cowp.'47. '    '  void ;   but  if  it  had  been  found  for  the  defendant,  it  had  been 

Doujl.  666.      certain  enough  :  wherefore  the  judgment  was  erroneous. 

3.  reim  iiep.        ^^j  ^^^  allocatur  ;  for  being  found  that  he  is  guilty  cum  aliquibus 

*^^*  a^'triis  praterquam,  it  is  as  general  as  the  count,  and  is  not  mateiial 

for  what  number  or  for  what  kind  of  cattle  ;  but  the  verdift  gPO<l 

enough,  aflelling  damages  for  that  trefpafs*   and  damages  for  the 

other  trefpaflcs  fcvcrally.     \\  hcrcfore  judgment  was  affirmed. 

^***  ^^-  Fawcct  agai)ift  Charter, 

b  'lirft^tr^o  V  RROR  in  the  cxchequcr-chamber  of  a  judgment  in  the  king's 
rc-deUvera  hcu ch,  \\\  n/Juwp/tt  againft  executors,  on  a  promifc  of  their 

bond,orto»!o  tcOator,  vi'z.  Tliat  he  fliould  re-deliver  fuch  a  bond  delivered  tor 
•nycoUarerai  f^^^-j^  -^  thinp:  ;  ?.nd  becaui'e  the  teftator  did  not  deliver  the  fai^ 
'^'•^aT""*  .   bond,  the  adtijn  was  brourht  aeainll  the  executor. 

curor.       4»"»<-j  <■  '    41*.— S.  C.  jt  rr*.  16.     TtLb.  ic.     P^Jnv  -j'.r,     i.  Roll.  l^cn.  2661 

'  '  After 
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After  vcrdift  and  judgment  for  the  plaintiff  error  was  now  zP-     F4wc«t 
figncd,  That  this  being  a  mere  collateral  proraifc  made  by  the  tcf-       «r«H»/» 
tator  and  broken  by  him,  there  lies  not  any  a£tion  againft  the      "a****.? 
executor. 

TANFiELDy  Chief  BarQtt^  w^  of  that  opinion :  He  faid,  he 
knew  it  h^d  been  oftentimes  ifo  adjudged  ;  and  tiie  difference  is 
between  a  promife  to  do  a  collateral  aft,  and  where  it  is  a  promife 
to  pay  a  fum  of  money,  which  is  a  duty  ceruin  by  the  te{b|tor» 
tor  the  not  doing  whereof  an  action  lieth  againft  the  execiitoh ; 
but  a  collateral  promife  is  not  any  duty,  nor  perforimble  by  die  -^ 
eipcutor,  and  therefore  an  adion  lies  not  ag^iinft  thp  ex^utor  fQr 
the  non-pcfformancc  thereof. 

But  Lord  HobaRt,  and  all  the  other  Justices  of  the  com-  Seette  Cafe  qf 
mon  bencli,  and  Barons  of  the  exchequer,  held,  that  thcfc  is  not  HamWey  v. 
any  difference  betwixt  the  cafes,  but  in  either  of  them  the  aSion  ^^|j^""* 
is  maintainable  againft  the  executors  upon  a  promife  of  their  tef-  cowp.  371.  t^ 
tator ;  and  fo  it  hath  been  oftentimes  adjudged  in  this  king's  time.  377. 
But  they  faid,  true  it  is,  that  fuch  an  opinion  was  conceived  in  the 
time  or  queen  Elizabeth^  and  divers  judgments  reverfed  for  this 
caufc  ;  but  now  of  Luc  tlic  opinions  of  both  courts  are  reconciled ; 
and  refoivcd,  that  the  aftioii  lies  againft  tlie  executor  as  well  in  the 
one  cafe  as  iti  the  other.     Wherefore  the  judgment  was  affirmed, 
againft  the  opinion  of  Tanfield. 

And  here  on  the  fir  ft  day  when  the  debate  was,  Jones  was  ab-  ^.  If  Jorfg^ 
fent,  and  it  was  much  argued*  whether  this  judgment  fhould  be  af-  n»<iiican  bert« 
firmed  or  reverfed,  becaufe  the  opinion  of  five  of  them  was  againft  v«rfed  in  thcnt^ 
it,  and  Tanfield  and  Winch  for  it,  who  faid,  that  by  the  pre-  fi^^orthe     * 
cife  words  of  the  ftatute  27.  Ellz.  c.  8.  there  ought  to  be  fix  agree-  judgci  agrte  ? 
ing  to  affirm  or  rcverfc  a  judgment.     But  this  qucftion  they  re- 
folved  not ;  for  JoNts  came  and  agreed  with  the  five :  whereupon 
the  judgment  was  affirmed^ 

Webb  againft  Ingram.  Case  15. 

pRROR  ill  the  exchequer-chamber  of  a  judgment  given  in  the  if  a  robmiflinn 
•^  king's  bench,  in  debt  upon  an  obligation  of  lool.-for  the  ^>«niadeof>iw 
performance  of  the  arbitrament  of  Dtd  Langton  concerning  all/*!' '"^'Iv*"** 
tuits  and  controverfies  bet*^ixt  them  about  the  tithes  of  corn  and  <jers*rfurcc!ife 
nay  in  I'piorth^  fo  as  it  were  made  in  writing  before  fuch  a  day.  ©f  aUfuiu 
The  defendant  pleads,  quid  nullum  feat  arbitriurriy  isfc.    The  plain-  when  ihcre  are 
tifffhews,  that  he  made  an  arbitrament  in  this  manner,  viz.  he  ^"'***  ^'^  *'*"' 
arbitratcc}  that  the  faid  ff^M,  the  defendant,  ftiould  pay  to  Iniram  '^"f'.f'^^M 
forty  pounds  hcfor«  fuch  a  day,  and  in  con fideration  hereof  the  only  for  fo 
faid /i^jT^m  fhoulJ  permit  all  fuits  and  controverfies  depending  much  as  is  oat 
betwixt  the  faid  parties  to  furceafe,  and  not  further  to  be  profe- ®*.  «*»«  f«*>- 
cuted ;  and  avers,  that  there  were  not  any  other  fuits  depending  '**'^'*"- 


was  not  any  controverfy  concerning  the  tithe,  &c.    And  hereupon  Sho.  81. 
it  was  demurred,  and  adjudged  for  the  plaintiff;  and  error  afligned  ^*»^'>'  »59; 
in  point  of  law.  That  this  award  is  nowconfcflcd  by  this  demurrer  '•  ^<^-  ^»S- 
to  be  made  of  more  than  was  fubmittcd  ;  and  being  entire  in  this  J,i^,R,y.  ,,5. 
point,  ail  which  is  awarded  on  Lipatni  part   (being  one  entire s.Bi.Rq).'?  120! 
claufe)  is  void  ;  and  then  nothing  is  awarded  on  the  other  part,  »•  Term  Rep. 
aiid  therefore  void  :  nnd  it  was  compared  to  the  cafe  of  More  v.  ^^ 
Bedlcj  where  a  fubmillion  was  fcr  all  adlions  until  foch  aday,  tild  '®'^**'  •^*'  *• 

'  %y 
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Will  they  awarded  a  rclea fc  to  be  made  until  fuch  a  day  after  the  fub- 
AjtatM^  niiiiioa,  it  was  adjudged  to  be  a  void  award. — But  all  th£  Jus- 
Jhska».  tices  and  Barons  held,  tiiat  it  was  a  good  arbitrament;  for  it 
is  fufficientto  caufe  him  to  furccafoall  luits  concerning  the  tithes  ; 
and  it  is  therein  good,  and  void  for  the  rcfidue ;  and  not  like  to 
the  cafe  of  the  rclcafe,  for  that  is  in  one  entire  deed  :  and  although 
ttic  plaintiff  avers  that  there  were  not  more  controverfies  depend- 
ing bciidcs  thofe  for  the  tithes,  it  was  more  than  needed,  a«d  i»t 
inateriaJ ;  and  when  t!ie  award  comprehends  that  which  is  fub- 
niitted  and  more,  it  is  good  for  that  which  is  fubmitted,  and  void 
for  the  refidue.  Wiicrcfore  the  judgment  was  affirmed.  i()Men.6.pLS. 

Caii  t*.  Thomlins  agabijl  Hoe  and  his  Wife. 

Trefpafsbyh«r-  l^RROR  of  a  judgment  in  the  king's  bench,  in  trefpafs  for  the 
biivi  and  wife  •-'  battery  and  talfe  iuiprifonment  of  his  wife.  Upon  not  guilty 
'^'  h^^w-fcT*^  pleaded,  a  verdift  was  found  ^nd  judgment  entered  for  the  plaintiff. 
m!iaefwrmia\\%  The  error  affigned  was,  That  the  declaration  was,  et  alia  enormia 
intuM  M^ood.  ^/j  intuiit;  where  the  battery  and  imprifonment  were  only  to  the 
Amc,  655.  -vvife,  and  tho  wife  may  not  join  with  the  hufband  for  tort  to  him; 
aJ^.oii.Ab.5«;6.  ^nd  tlierefore  it  dught  to  have  been  li  inti^lity  which  is  to  the  wife: 
l:f^^^uz'f^'^^'^  for  that  caufe  the  declaration  is  ill;  as  alfo  for  that  tlic  da- 
%l%f  ioi.iti-  n^^g^  ^^^  givei^i  to  the  hufband  and  wife  for  a  tort  Aowt  to  the  huf- 
s.ik/ii^.  band  — 6V5  non  qljocatiir  ;  for  it  is  but  matter  of  form  and  in  ag- 
stni,  61.  gravation  of  damages,  and  is  not  material,  nor  alters  the  fubftancc 

of  the  declaration.  The  hufband  may  have  wrong  by  the  battery 
of  his  wife,  and  therefore  it  might  very  >Yell  be  alia  enormia  eis  in^ 
tuUt. 
In  f^'f,  imf>  f-  A  Second  Ereor  affigned  ^as,  Bccaufe  the  declaration  is,  that 
jonmK.,t uv  io  he  aflaiilted  and  imprifoned  the  wife  fuch  a  day  and  year,  and  de- 
jor>«  ri.ii.',  tained  her  in  prifon  for  twenty-four  days,  but  doth  not  fay  when ;  fo 
Xif!i''u  wa$^t  '^  **  uncertain  when  thole  fyenty-four  days  yrtrt.-^ Sed  non  alio^ 
ih/n  hfi  in^e' d-  ^^^^^  i  *or  '^  ^^^11  be  intended  to  be  immediately  after  the  irapri- 
^dimMjittiif.    fonmcnt.     WJicreforc  the  judgment  was  ^rmcdv 

2.Ro}I.Ab.i5i.     1.  Sid.  308.     |.  Salk.  661. 

Case  17.  Mcndy  agahffi  Thirft, 

IfiUrjTcrmy   19.  Jac,  1.     Rdll  142. 
In  trefpafs,  if    Tj*RROR  of  a  judgii^cnt  in  the  common  j>lcas.     The  error  af- 
w  •''(kra!b«  ligned,  For  that  the  original  w^it  was  of  trefpafs  itiRuddclow^ 

X'off  nccin  and  the  declaration  was  of  trefpafs  in  Box^\—7inA  the  writ  being 
•/,/  pLut  and  certified,  and  the  Court  informed  that  this  was  the  writ  whereupon 
thtdecUration  x\y^  declaration  was  founded,  and  upon  fare  facias  two  nihih  being 
i"  anoihcr,  the  j^turncd,  although  Lla,  Chn:f  Jujiicc,  faid  ht  knew  Ruddelow  ta 
I[d^.*'"*^'  be  an  hamlet  within  the  pariih  of  Ecxc^  \et  the  Court  not 
Ante,  479.  knowing  it,  it  was  held  to  be  a  variance  in  fubftance  not  aided  by 
Cro.  y.\\z.  410.  anyrtatutc.  Wherefore  the  judgmentwas  rcverfcd. 
•i.Cojii  Dig.jic.     Covp.  178.  la^.     Dou^l.  66S.— See  5.  Geo.  i.  c.  13. 

Bancroft  d<yai};ft  Coo. 

Hilary  Tcrm^  19.  Ja<,  1.    Roll  ^6^, 

In  trover  <// */;<>  'T'^ROVKR  a!!d  convcrfion  of  divers  goods,  and  among  others  de 
rif.-o,  ANCI.IC*  A  ^^,^  ^jr^^^  Anclice  a  trunk  full  of  fine  lint-n,  to  the  value  of 
m  vunhfuU  •/  j^y^.j^i^y  pounds,  and  dc  unJ  pixldc,  A  kg  lice  a  box  full  of  bands, 

riagti  ihall  ky;  ;ntto<iMl  lo  be  for  thr:  fn^k  only  j  f"r  an  yf.:fucc  cmno:  carry  the  meaning  Kfryond  the 
invftort  of  I'le  t»-r,.i.  Aotc,  120.—  i.Lcv.  cjq.  204.  a.  bid  98.  318.  Ray.  5.  2.  Lev,  176. 
-%.  Lev.  316.  lo.  ''o.  rro.  N-y.  ?5.  Larch.  156.  Yt!v.  ^8.  Maicl.v  l6.  Ld.  R.iym.  139.  5S8. 
J91.    I5^5.         1 1.  Wv«i-  ^-       I^t*-''   7  3'.^.  «r^,  Sao.  S27- 


Mikry  Term,  20.  jac.  i.     In  B- 1^.  ^i 

cuffs*  and  fliirts,  to  the  value  often  pounds,  and  of  divers  pHrcel*   Bakcroft 
of  other  goods.     The  defendant  pleaded  not  guilty ;  and  verdift       *ow. 
found  againft  him,  and  entire  damages  aflcfled  to  eighty  pounds. 

And  it  was  moved  in  arreft  of  judgment,  tliat  this  declaration  is 
not  good;  for  ri/cus  is  but  a  trunk  only,  and  Asglicu /uii  ofz.  Hawk.P-Cj 
fiw  linen  So  the  value  of  twenty  pQundy  is  uncertain  ;  and  damages  were  341*  * 
given  upon  that  uncertainty.  And  it  was  faid,  that  this  cafe  difFers 
from  Ojbnrn  v»  Middlcson^  lO.  Co.  130.  for  there  fulcrum  teiti  may 
be  conftrucd  and  underilood  of  all  which  appertains  to  the  furni- 
ture of  a  bed  ;  but  rlfcus  with  an  Anglice  full  of  linen^  cannot  b:? 
intended  to  be  undemood  and  referred  to  linen  :  and  if  it  flrould 
be  referred,  it  is  uncertain ;  and  if  it  Ihould  not  be  referred  to 
linen,  it  was  never  iiitended  that  twenty  pounds  fhould  be  for  tho 
value  of  tlie  trunk :  and  therefore  it  is  not  good,  as  Pleyffr*s  Cafe^ 
5.  Co^  34,.  TvcfpaLb  ^uare  pifces  fuos  ccfit,  is  not  g^od  for  the  uncer- 
tainty. 

And  of  that  opinion  was  Houghton  ;  for  if  he  had  faid  A 
rifc'o^  Akolice  a  trunk  full  of  gold  to  the  value  of  five  thoufand  Strangi,fo^ 
pounds,  and  damages  had  been  given  accordingly,  none  will  fay 
that  it  was  for  the  trunk  only,  but  for  the  gold  therein  ;  whicn 
bad  not  been  good  for  the  uncertainty. 

But  Lea,  DoDERiucii  and  Chamberlain  held  it  to  be  good, 
aind  that  damages  Ihould  be  intended  to  be  given  for  the  trunk 
only. — Wherefore  it  was  adjudged  for  the  plaintiff.— Note,  a  writ 
of  error  was  brought  of  riiis  judgment,  and  tlic  judgnwnt  was  af- 
firmed. 

But  now  by  4.  Gro«  t.  c.  16.  atid  ^  G«o.  2.  c.  14.  all  proceedings  are  dnicrcd  to  bm 
itk  (be  Engliin  Ungua^^c  only, 

Holbach  aga'inft  Warner.  CAtr.  19, 

ACTION   UPON  THE  CASE.     Whereas  the  plaintiff,  50.^-.  if  in  an  ac 
•^  Marchj  l%,Jac.  1.  was  poflbffed  of  a  clofe  called  Hays  in  //a/-  li^'" ^n  ihe  c.r= 
//(7ff,  and  the  dcfcrvdant  was  poflcfled  of  aclofe  called  Grccnmiadozv- '"f'^l'^^l^'^^^^^ 
hoot  in  IVtflfton  ;  et  quod  omnes  pojjijfores  of  the  faid  clofc  of  the  dc-  Zwxnl^i^^l^r 
fcndant  from  time  whereof,  &cc.  had  alcd  to  make  the  hedges  and  a  dechmion  ' 
fences  betwixt  his  clofc  and  the  river  ^von^  which  ruius  between  prefcribirv  tUt^ 
the  faid  clofej,  fo  as  tlic  cattle  in  the  plaintiff's  clofe  Ihould  not^'^'^'W^^i^''' 
€ome  into  the  defendant's  clofe ;  and  that  the  defendant  did  iM>t  1^^^'^^^*^*^  "^^'^"^ 
Repair  the  hedges,  &c.  wheircby  his  cattle  for  default  of  inclbfurc  m.,kc  i1»e 
went  out  of  his  own  ck^fe  into  that  clofe,  aixl  from  thence  into  hrdges  i$fufl"i- 
the  dole  of  one  IVilcocksy  who  fued  ainl-  recovered  againft  him  in  f '*^"^  •' 
trefpafs:  Ante.  ,51. 446-^ 

Notgiiiky  was  pleaded  ;  aiKl  averdiftbeii\gfoutid  for  the  plaintiff,  ^'*''"-.  53'- 
ft  was  moved  in  arreft  of  judgment,  that  this  prefeription,'  quid  om%ies  ^^ '  ct"'go'  ^  ^* 
foJJiJforeU  l^c.  is  not  good  \  for  that  may  be  i'oi  years,;  or  at  will ;  Dyer,  71. 
and  none  may  charge  for  matter  of  profit,  but  he  ought  to  prcfcribe  s-  Co-  99. 
iVi  a  tenant  of  a  frediold,   of  in  him  who  ha-th  the  inheritance.  ^'^'  ^^J"-  419- 
Ude  12. Hen. 4. pi. i,  '' Prefer.'' 26,  29.  Edw.  3.//.  32*  27.  Jid'M,  3.  j''^' 
pL  20.     6.  Co.  59.    4^  a.  31.     Dyer,  71.  ^  c'odb.l/.' 

It  wais  objefted  againft  this  by  Davenport,  that  1*  is  hard  for  i.  vent^  if;<> 
the  plaintiff  to  know  the  defendant's  eftate ;  and  it  is  allowed  in  3-  '-^^'-  ^^P- 
the  Uid  book  of  ig.  EJjj,  3.  and  in  the  Beck  of  Entries^  f.  140.  qi:hd  ^'^'  ^"*y-  ^^-S- 
imnes  terranm  tencntes  ufed  to  inclofe,  &c.  |^,^    ,^ 

But  it  was  tlicreto  anfwcrcd,  that  ^n-rmnni  temyjfes  implle?  fee- ^.'wiif.  159; 
fimple  ;  and  this  appears,  becaufe  it  i-s  alledged,  rtpar'dchrtct  foletylffc.  Cowp.  47. 

Andof  that  opinion  were Doderidcje  and  Houghton,  that  for 
tbis.  caufe  tlic  declaration  was  not  good  j  and  allowed  of  the  differ- 
ence- 


Case  x. 

Tnvarlbof«f- 


^^  E£ftcr  tcrift,  if.  jafc.  i .    fn  B.  k/ 

cncc  betwixt  terre-tenant  and  pojjlfor,  and  faid,  there  was  ain  appa^ 
rent  difFcrcncc. 

But  Lea  held  it  was  good  enough,  becaufc  it  was  an  aftioni 
iipon  the  cafe,  for  wrong  done  by  the  pofleffor. 

Chambkrlaik  was  abfent,  Ueo  adjownatur  (a). 

(i)  See  the  cafe  of  R!dcr  v.  SmUh,  Trinity  Term,  36.600. 3.  in  B.  R.  3:  tefm  Rq>.  766. 

Eafter  1  erm, 

ii.  jac.  I.      In  the  King's  Bcnck 
/&/>  James  Lea,  Km.  Chief  Jujiice. 
iS/r  John  i)a(lericige,  if;?/.  T 

Sir  Robert  Houghton,  KnL  tji^jiiceh 

Sir  Thomas  Chamberlain,  Knt.  J 
Sir  Thomas  Coventry,  Kni.  Attorney  Germ  at. 
Sir  Robert  HeatK^  KnL  Solicitor  General. 

Sure  agdinj  Regemi 

TRAVERSE  of  an  office  in  tlic  chancefy.  Two  feveraf  iflucs 
being  taken,  the  venire  facias  was,  "  ad  trmndum  feparales 
"  exitus  nojiroi  inter  partes  jun^asC^    , 

Sir  Henry  Yelverton  now  mbved,  fhat  this  venire  facias 
was  ill,  bccaufe  it  doth  not  fpecijfy  what  are  tlie  fcvcral,  iflucs,  as 
it  ought,  and  fo  is  the  courfe:  and  he  cited  tliat  iii  Toun^s  6afe  (a)f 
for  this  caufe  a  venire  facias  was  ruled  to  bp  mifawarded. 

It  was  alfo  moved,  that  the  iffue  here  iKould  be  amended,  bc- 
caufe in  the  traverfe  by  the  party  tendered  to  the  dflJce  it  is  ihcWii 
th^t  Philip  Stare  gTiindfdXhtt  to  the  plaintiff  was  fcifed  in  f«e,  et 
ibiit  feijitus  de  tenement.  C^f. 

The  King's  ATfoRNEY  travetfeth  Absque  hoc  qmd  ohiit  dt 
ttnetnentis  pradi^is  modo  et  forma  praditl,  Wr. 

The  Traversor  ut prius  dicit^  quod  bbiit feifitus.  So  the  omif- 
fion  of  the  vfoxiife'ijiius  is  iii  the  traverfe  for  the  king.  But  it  was 
Confeflcd  on  both  parts  that  the  record  in  the  cliancery  was  fo. 

It  was  therefore  much  doubted  whether  it  might  be  amehdcd 
hert  without. amending  it  iirtt  ill  chancery.  Wherefore  they  would 
advife  of  botli  points. 

(«)  EaderTerm,  20.  Jac.  i. 

Case  ». ,       .  Ridgcs  againjl  Milles. 

Wofd*.  A  CTION  FOR  WORDS :  "  Thou  haft  raviflifcd  fuch  a  woman^ 

4.  Co.  19.  J\  »4.j^j^j  I  ^jii  n^ake  thee  ftand  in  a  white  Ihcct."— Hbnden 
iiBac."Ab!^''ni<^vcd,  that  thefc  words  are.  not  aaionable;  for  tlife  laft  word^ 
|ix.    '      *      expound  the  former. — Et  adjournatur. 

Gilby  agatnjl  Williams,  Parfon  of  Neath  atid  Llannoit  in 

^^"  3-  Glamorganfliire: 

AruitinthcfpUpRQHIBiTlOK;  For  that  the  defchdant  being  vicar  there, 
rkual  couii  fo^  ^  where  were  two  churches,  fued  in  the  fpiritual  court,  funnn- 
apenfiohOiali  j^g  Ju  his  libel,  Thai  whereas  for  tcii  years,  twenty  years,  forty 
SJJli'.iroueh  years,  and  fixty  years,  he  ought  to  fay  fer vice  in  the  one  church 
thTprefcription  on  one  Sunday,  and  in  the  other  church  the  other  Sunday  altetms 

he  not  allcdged  in  form  as  at  cooimon  law.  Ante.iiy.  454-— ^-  N.  B.  51.  2.  Inft.  491.  Crc.  Ei»«'  ^^\ 
«.  Sad,  146.     i.Veai.  3.  lao  165,     i.  Salk.  58.     *,  Strange,  «79.     x.  Term,  Rep.  427.         . 
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vidhiiiy  It  was  agreed^  he  fiiould  fav  fcrvicc  every  Sunday,  and       ^'"^'T 
have  4 1    viz,  40s.  of  each  vill,  to  be  taxed  of  the  inhabitants;   yjClliaus. 
and  that  the  plaintiff  being  taxed  4d.  had  not  paid,  &c. 

And  becaufe  he  doth  not  aliedge  a  prefcription  time  whereof, 
?cc.  a  prohibition  was  prayed. 

But  upon  motion,  Becaufe  it  is  but  a  penfion,  and  merely  fpi- 
ritual,  and  triable  there,  and  it  is  not  neceiiary  to  aliedge  a  pre- 
fcription but  for  fixty  years,  it  was  well  enough,  and  (hall  be  in- 
tended time  whereof,  &c.  unlcfs  the  contrary  be  (hewn.  And 
for  that  the  fuit  was  before  the  prohibition,  and  aifirmed  in  the  . 
appeal,  a  confultation  was  eranted,  without  enforcing  him  to  ap- 
pear and  plead  to  the  prohibition. 

1  rinity   Term, 

21.  Jac.  1.     In  the  King's  Bench^ 
Sir  James  Lea,  Knt.  Chief  Jufike. 
Sir  John  Doderidgc,  Knt.  1 

Sir  Robert  Houghton,  Knt.  I  Ju^ices. 

Sir  Thomas  Chamberlain,  Knt.      \ 

Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Sir  Robert  Heath,  Knt.  Solicitor  General. 


A 


Arthur  Steer  againfi  John  Scoble  and  John  Pinfent.  cai.  ,. 

Eajler  Term,  20.  J^c.  i.    Rclli^z. 

CTION  ON  THE  CASE.    The  declaration  ftated.  That  An  .aion  on 
v9\\txtz%John  Sioble  15.  Jac.  i.  brought  an  aftion  of  trover  the  cafe  riesfor 
igainft  John  Charter  in  this  court,   in  which  aftion  the  ««'»>»>5^j'  «n4 
plaintiff  and  one  IFllUam  fVhite  were  bail  for  him  {a)  ;  and  it  pro-  ^'"'f'^^^y  Pf^ 
cccded  to  judgment,  which  was  given  for  the  plaintiff,  and  one  L^IJowilfgVte 
hundred  and  forty  pounds  damages;  and  the  {^id  John  Charter  pT\nc\pM\  hMd 
upon  the  faid  judgment  17.  Jtrlij  17.  Jac.   i.  according  to  the  f«rrei'dtred  jn 
cuftom  of  the  court,  rendered  himfelf  into  the  marihars  cuftody  **'^*^''*'"^" 
indifcharge  of  his  bail,  as  by  the  record  of  the  recognizance  appears,  7- Co.  1. 
ivhcrcby  tl»«  faid  Arthur  Steer  and  fFit/iam  IVhite  his  bail  were  c""kr*^'< 
difchai^ged  oltlic  recognizance  according  to  the  cuftom  of  the  faid  7,'?'    **' 
court ;  that  the  defendants  prandfforum  non  ignart^  malitiose  et  de-  i.  Com.  Dig, 
tf<]^/rt;Mntending  to  charge  the  bail  with  the  execution  of  one  hun-  »^3- 
dred  and  forty  pounds,  and  well  knowing  tliat  the  faid  John  Char-  *'  ^'•^^P**^. 
#/r  had  rendered  himfelf  to  the  marlhal  in  execution  in  difcharge  g,^*^^*'^ 
of  his  bail,  and  that  the  recognizance  was  difcharged,  Michaelnias 
18.  Jac4  I.  at  London  procured  a  capias  ad  fathfaclendvm  againft  the 
fiidJrtbur  Steer  and  li  iUlam  White  upofi  this  recognizance  to  the 
(heriff  of  London^  and  to  be  taken  in  execution  by  the   fheriff 
of  London ^    and  to   be  detained  until  they  paid   the  one  hun- 
dred and  forty  pounds.     The  defendants  pleaded  not  guilty  ;  and 
Irerdid  for  the  plaintiff,  and  one  hundred  and  forty  potrnds  da- 
mages affeffed.     It  was  afterward*  moved  in  arreft  of  judgment, 
That  this  a£lion  lies  not,  becaufe  it  is  the  aft  of  the  Cotrrt  to  award 
this  procefs. — But  it  was  adjudged  for  the  plaimiffv— And  afterwards, 
on  a  writ  of  error  being  brought,  the  jCidgment  was  affirmed. 

{a)  Stra.  1191.     Ld.  Riy.  767.     I.  Wilf.  13* 

Wheatlcy 


£6$ 

Case  2. 

i(  I  perfon  Ac- 
cept of  money 
from  one  man 
to  deliver  over 
to  another,  the 
acceptance  and 
undertaking  is 
afafficientcoQ. 
fi  deration  to 
maintain  an 
mjfu^fjit  for  his 
not  paying  it 
over. 
Ante,  33t. 

Cfo.  EHs  883. 
Ld.  Ray.  900. 
Comyn's  Rep. 

1.  Salk.  26. 
3.  Salk.  ft. 
Powel  on  Con- 
kra^s,  366.   xo. 
Term  Rep.  21* 


TheRfPoi- 
TER  created 
king's  Serjeant, 
29.  June  1623. 


Created  a  S.r- 
jeant  at  law,  j, 
July  1624, 


Trinity  Term,  21.  Jac.  i. 


In  B.  R. 


Ca8¥  5. 

.A  declaration 

for  rent  mufl 

fiiew  when  the 

rent  was  in  ar- 

rear. 

Ante,  125. 13;. 

Port.  682. 

Cro.  £liz.  262* 

701. 

I.  Salk.  141. 1 69, 

262. 

3.  Mod.  70. 

Show.  9* 


Wheailey  a^^inft  Low. 
A  CTION  ON  THE  CASE.  Whereas  he  was  obliged  to/:  S. 
^^  in  forty  pounds  for  the  payment  of  twenty  ^unds  ;  and  the 
bond  being  /orfeitcd,  he  delivered  ten  pounds  to  the  defendant,  to 
t\lc  intent  he  fhould  pay  it  to  7-  S'  i»^  P^irt  oi^^y merit  Jineulla  mora  ; 
that  in  confideraiione  liide  the  defendant  alTutned,  &c.  and  kiligns 
for  breach,  that  he  had  not  piid  j  whereupon  the  other  had  fucd 
him  for  this  dcbt^  6cc. 

The  defendant  pleaded  non  ajfnmffii ;  and  vctdjAfor  the  plaintifF. 

It  was  niovcd  in  arrcft  of  judgment,  That  this  is  not  any  confi- 
deration;  becaufe  it  is  not  alledgcd,  that  he  delivered,  it  to  the  de- 
fendant upon  his  rcqucft;  and  the  acceptance  pf  it  to  deliver  to 
another y&/^  mord^  canncJt  be  any  bbnetitto  thed^ffcndant  to  charge 
him  with  this  promife. 

Sed  non  allocatur;  for^  being  that  he  accepted  this  money 
to  deliver,  aitd  promifed  to  deliver  it,  it  is  a  good  coriiideration  to 
charge  him.  Wherefore  it  was  adjudged  for  the  plaintiff. — A  writ 
of  error  being  brought,  and  this  matter  only  ailigned  for  error,  the 
judgment  was  affirmed: 

Mod.  431.  Fortcf.  353.  x.  Sira.  165.  3.  Wilf.  446.  Cdwp.  294.  565.  I>oogl.  137. 
286. 

Memorandum, 

r\UOD  29.  die  JuHil  &/>«J  Greenwich;  rtcepj  ex  iraditlone  ]o* 
^^^WlLLlAMS  epif  Lincoln,  ct  cujiodis  m/tg.  JfgH^i  Jingliie  in  pne- 
fentta  dom.  regis ,  billiimjignatam  cum  manu  dom.  rc^is  eJJ'cndi  unus  Scr- 
vientium  demini  regis  :  et  codcm  lempsrc  ibidem  f'fjcrpi  ordinem  miiita^ 
rem  ex  gratia  regis. 

Memorandum,  ^uod  dis  Jovis,  term  diejulii^  anno  ill.  rra. 
Jac.  I.  et  crajlind  poji finfm  Term.  Trinitatis\  recepi  breve  dom.  regis  ad 
fufcipicndumjiaium  ct  grddum  Servient  is  ad  legem,  ^od  quidem  brcze 
[equitur  in  ha^c  verba. — '*  J  AC oBVs^Dci gratia  Angiitis  Scotia,  Frdnci,ey 
**  et  Hiberni^e  rcx^  fidci  chfcnjhr,  (Sfc.  dilefio  et  fidcli  m/lrOy  Geokgio 
**  Croke,  de  Into  tori  Templo  London,  armigero^  fatuiem'.  Q^UA  de 
**  advifamento  Cotuih:  ni>ftri  ordinavimus  vos  ad  Jiolum  ct  ^ladumSe.'^ 
**  vientis  ad  legem ,  in  .^uinde?ia  S.  Michaelis  prox.  futw,  Jufccpturt{*n  ; 
•*  vob'is  mandamus  firmitcr  injungendo  quod  vos  ad  ft  at  urn  et  gradurn 
^^  pv^did.  ad  diem  ilium  in  forma  pr<t diet,  fufcipihid.  ordinetis  et  prc^ 
*^  paretis  :  et  hoc  fub  poena  mi  lie  Uhrarum  nullatenus  omittatis,,,  Teflr, 
*'  Aleipfo  apud  Irejlm.  xxvi.  die  Junii  an.  regni  noftri  Afiglia  FrancitT 
**  et  Hiberma  vicejimo  primo^  et  Scoiitv  quinquagejimo  fexto.  Per  Ipfum 
^' Regemi'^c-"    '  "Edmonds:*' 

Slack  agaifift  Bowfal. 

Hilary  Term,  20.  Jac.  l.     Roll 

A  SSUMPSIT:  Whereas  the  defendant  was  indebted  tb  him"  in 
five  pounds  pro  reddiiu  ante  tunc  debito^  that  the  defendant  af- 
fumcd  to  pay  that  five  pounds,  quandocunque  requijltus  ;  and  alledg- 
eth  in  faft,  that  after  reqiieft  at  fuch  a  day,  year  and  place  made, 
he  had  not  paid,  &c.  The  defendant  pleaded  payment ;  and  fonnd 
againft  him :  aiid  It  was  alledgfcd  in  arreft  of  judgment,  that  the  de- 
claration was  not  good,  becaufe  he  doth  not  Ihew  when  the  rent  was 
due,  nox  for  what  tcrm^  nor  upon  what  contraft. — Yet  becaufe 
'  the  defendant  had  taken  notice  thereof,  affirming  that  he  had  paid 
it,  and  iflue  thereupon,  and  found  againft  him,  the  declaration 
is  made  good:  but  otherwifc  Dode ridge  and  Houghton  held, 
that  it  had  not  been  good.  Wherefore  it  was  adjudged  for  tlic 
plaiiiiiff. 

Note, 
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Note,  There  was  not  any  exception  taken,  that  the  affumpjit  is  A©  aff^mffif 
to  pay  a  fum  for  rent  \  which  is  a  real  and  fpccial  duty,  as  itrong  ^'^l*^}^'^{^ 
as  upon  a  fpccialty :  and  in  fuch  cafe  this  aa*»on  lies  not,  without  ^n^'^  ll' 
fome  other  fpeclal  caufe  of  promife.     But  noticing  was  fpoken  ^^^  ^^^  '  ^ 
thereto.  x.Co.oig^^ 

See  11,  Ceo.  2,  c.  19.  f.  14.  ind  Dougl.  246. 

Honeycomb  a^ainft  Swcte,  Parfon  of  Barrant  in  Cornwall.     Caie  6, 

A  PROHIBITION  was  granted  upon  this  furmifc:Th4tonci5<?«rf,  A  parole  agrees 
'^^  Icffcc  for  years  of  fuch  lands,  agreed  with  the  parfon,  that  "^"^  '^  rcuin 
he  fliould  retain  the  land  free  from  the  payment  of  tytlies,  in  confi  -  Ijl^^^^n"^ 
deration  of  ten  fhillings  a  year,  and  of  ten  loads  of  wood ;  and  al-  fr^e  from^hc 
ledgethy  that  he  always  paid  the  faid  ten  ihillings,  and  ten  loads  of  p:iyinenc  of 
wood,  and  the  other  had  "accepted  it,  anj  that  he  affigned  this  leafe  ^'^^^  «  »  good 
to  the  plaintiff  in  tlic  proUibition.  Jj'J^!^'*  '"P*^^ 

It  was  now  moved,  that  this  furmife  being  parcel  of  the  agree-  Ante,  137. 360. 
nicnt,  and  for  rent  urrcar  dilbharged  during  tlie  parfon's  life,  could  ».  roU.  Ab,  S3. 
not  be  good ;  wherefore  it  was  prayed  that  a  confultation  Ihouid  1.  Lev.  04. 
be  granted.  '  *•  ^' *••  73- 

But  THE  Court  held,  that  the  furmife  is  good,  being  by  way  slTviJl  *^^* 
of  retainer  ;  and  that  the  aiTignee  liiay  take  advantage  thereof,  al-  1.  Browni.  9I. 
thougli  it  were  by  parole  :  wherefore  they  direfted  him  to  appear,  Owen,  103. 
and  the  other  to  declare  ;  and   that  then  the  defendant  Ihouid  ^  °r/^"'  *^'* 
plead  to  the  iflfue,  or  demur,  as  he  would.  fionburyl^i. 

1.  Shower,  307.  fo»frtf,-— 3.  Com.  Dig,  91.     3^  B^c.  Abr.  33g, 

Leonard  Ford  ajrahifi  The  King.  Ca$e7. 

ASUPPLICAVIT  iffued  out  of  the  chancery,  direfted  to  the  A  recognixanc* 
fheriff  and  juft ices  of  peace  of  the  county  oi  Hertford^   ^q  of  good  beha- 
bind  Leonard  pQtd  and  two  others  to  their  good  behaviour.  bv^juft^^of 

The  fheriff  returned,  that  the  two  others  mnfuerunt  invcnU\  and  **»^  "^^J^  '""^ 
as  to  Leonard  Ford^  returned  as  follows:  **  Memorandum,  That  ^^f®"*^?*  ^"^ 
•*  fuch  a  day  and  year,  c^yamnohU  A,  B.  C.  D.  it  £,  F.  cuflod.  pacts  thcmfcivcs^rnd 
**  comitatus  pntdin,  the  faid  Leonard  For d^  t^c.  venlt  et  rrr«^wv//,"cinnci  bere- 
(reciting  the  recognizance  vcrlwt'tmy  which  was  under  the  hands  cumedbythe 
and  fcals  of  the  faid  juftices  of  peace,  conditioned  for  the  keep-  ^w«ff  o^  •/«^- 
ing  of  the  good  behaviour,  &c. ;    and  that  he  had  broken  the^Jln^?' 
good  behaviour,  entering  with  force  into  fuch  land).     There- 
upon the  faid  Leonard  Ford  in  chancery  pleaded  to  iffue,  the  record  ^"^^J^'^'^'*'' 
being  fcnt  into  the  king's  bench  by  the  hand$  of  the  lord  chan-  \  RoiKA^b.Vsi- 
ccllor ;  whereupon  a  writ  of  nifiprius  ifTued^  and  the  iffue  was  tried,  1.  Kcb.  3S5. 
and  found  againfl  the  defendant:    and  now  moved  in  arrefl  of'-Si<^«64- 
judgment,  that  this  recognizance  was  not  well  certified  into  chan-  ^^^  ^^f 'p^c 
eery,  and  the  proceedings  thereupon  erroneous ;  for,  being  returned  !i,.*^o'        ^ 
bv  the  IherifF  that  fuch  a  recognizance  was  taken  before  the  juflices  sira.  47<n 
o{  peace,  it  is  an  idle  and  vain  return  ;  for  they  who  take  the  re- 
cognizance ought  to  have  certified  it,  as  21.  Hen.  7.  pi,  20.  i^2i,  is. 

The  whole  Court  w^as  of  that  opinion,  except  Lea,  Chief 
yu/iice,  who  held,  that  forafmuch  as  the  recognizance  is  returned 
into  chancery  under  the  hands  and  feals  of  thofe  who  took  it,  and 
procefs  is  made  thereupon,  and  the  defendant  hath  anfwered  thereto, 
and  iffue  is  joined  upon  it,  which  is  fent  hither  to  be  tried,  it  ianot 
Fiiaterial.  Bi^t  all  the  other  Justices  denied  it,inregard  the  writ 
of  fcire  facias  reciting  all  this  matter,  the  Court  h^re  fball  adjudge 

Vro.  jac.  X  X  vpon 
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FoiD        tipon  It  according  to  the  matters  apparent  unto  them.    Where- 
mgmh/i       fore  rule  was  given,  that  judgment  Ihould  be  entered  for  thedc- 
T-«i^i*^-    fcndant.  ^  ^    "^ 

Cask  s,  Young  agatn/i  Englefield. 

If  the  paper-  'T^RESl^ASS  Je  daufo  fraeio  in  the  parifll  oi  Pancras^  abutting 
t>ook  and  roll  in  A     yrpow^rays- Inn- Lane. 

trefpafe  dcfcribe  The  defendant  pleaded  not  guilty ;  and  the  record  of  the  mji 
it  at  «*  Grays-  prlus  was  Grove'  s^Inn-Latte.  Wherefore  by  reafon  of  this  mifpri- 
<*  Ini,''  and  it  fion,  becaufe  there  was  no  fuch  place,  the  plaintiff  was  non-fuitcd. 

f%ftea{' Gravels-     But  now,  in  regard  the  paper-book  and  the  roll  were  good,  vxz^ 

**  Inn,"  Si  vtttirt  Gra/ s-Inn-Lone^  which  was  the  true  place  ;  and  it  was  but  a  mif- 

i#  }r«t»o  (hall  be  prifion  in  the  record  of  nifi  prius^  which  was  void,  being  variant 

awarded.  from  the  record  here  ;  a  venire  facias  was  prayed  de  novo  to  try 

ft.R0il.Ab.711.  this  iflue:  and  a  precedent  was  fhewn  in  the  cafe  of  Farthing 

Cowp.  178.      ^  Dapper  (^),  where  in  an  aftion  upon  the  cafe  upon  a  pro- 

PouKt^iii''     '^^^^^»    "^   confideration  that    he  promifed  to    pay    ten    pounds 

^35*  *      '      within /a-  weeks,  the  defendant  affumed  to  do  fuch  a  thing,  and 

B    Ah. 6     ^^^  non-performance    brought  the  a£tion:    and,   upon   non  aj- 

9*   «c,        ^^'funtpjit  pleaded,  the  parties  being  at  iflue,'  the  record  of  nijipriui 

was,  in  confidcration  that  he  promifed  to  pay  ten  pounds  withiiv 

Jix  months  \  and  for  this  variance,  bein^^  againft  the  truth  and  the 

former  record,  tlie  plaintiff  was  non-fuited :  and  upon  advifement 

of  two  precedents,  tl  venire  facias  de  novo  was  awarded;  and  the 

iffue  being  tried  for  the  plaintiff,  judgment  was  given  for  the 

•  plaintiff. — And  this  precedent  being  fliewn  in  court,  and  the  roll 

thereof  well  weighed,  the  Court  now  held,  that  it  was  a  good 

precedent  (*),  and  flood  upon  good  reafon  ;  for  the  record  of»f^ 

frius  ought  to  be  warranted  by  the  roll,  and  varying  from  it,  is  void, 

and  the  nonfuit  upon  it  is  not  material.     Wheretore  they  awarded 

here  a  venire  facias  de  novo, 

{a)  Trinity  Term,  9.  Jac.  1 .  Roll.  430 .         {h)  Mufgrave  v.  Wharton,  inie,  354* 
2.  Roll.  Abr.  721. 

iSASB  9.  Jermyn's  Cafe 

^  prfthibiiion  TERMYN,  reftor  of  the  parifh  of  St.  Katherine^s  in  Coleman^ 
lies  10  the  fpi-  J  Jireet^  and  Hammond^  as  clerk  there,  fued  in  the  fpiritual  court 
irituai  court.  If  ^^  j^ave  the  faid  clerk  eftablifhed  there,  being  placed  there  by  the 
Jwilr'^a^X  parfon  according  to  the  late  canon,  **  That  the  parfon  of  the 
clerk  pamed  by  "  church  Ihould  have  the  placing  of  the  clerk  ;"  where  the  pa- 
che parfon  when  rifhioners  difturbcd  him  upon  pretence  of  cuffom  to  place  a 
heought  to  be  qX^x]^  there  by  the  eleftion  ot. their  veftry :  and  upon  this  lurmifc 
vcStt*  ^^  ^^  ^f  *  cuftom,  the  churchwardens  and  parilhioners  prayed  a  prohi- 
Antc,*532.  bition. — And,  after  divers  motions,  a  prohibition  wasgranted ;  for 
they  held,  that  it  was  a  good  cuftom,  and  that  the  canon  cannot 

«..RoU.  Ab.  217.  jjjj^g  jj  ^^ 

Cro,  Car.  ^%^.  ^ 

23.  Co.  70,      Palmer,  37^.    March,  iot.     x,  Keb.  xS6.     i.  Lev.  75*     %,  Lev.  xS.     x.  YcnC.  143. 

9^*  53^f        StraAge,  941.    Dousl.  629, 


Mkhy^Imat 
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21.  Jac.  I.     In  the  King's  Bench. 
Sir  James  Ijca,  Knt.  Chief  Juflk€. 
Sir  John  Doderidge, 


r,  Knt.  1 

Qii,  Kht.  I  Ju/ic 

^erlaiii,  iCfi/.     J 


^/r  Robert  Houghton,  Kht.  }  Ju/ttcet, 

Sir  Thomas  Chamberlain, 

Sir  Thomas  Coventry,  JOtt.  Attorney  General, 
Sir  Robert  Heath,  Knt,  Solicitor  General, 


nr' 


Memorandum.  Ca^k  u 

^HIS  Term  were  made  fifteen  new  Serjeants,  viz.  Oe^r^r  A  call  of  Scr. 
■        Croke^  Rtcc  Gwynj  John  Bridgman^  and  Sir  Hermtage  Fincb/^''^'^^\i   *"** 
A       of  the  Inneh-Temple  :  Richard  Amhurjl,  Thomas  Crew,  ""^^^^l^l^^^^J^ 
Humjhrey  Damporty  J$.  Bridgmany  Thomas  Hcctdleyy  and   i^J^flw/'i^rjiake  price- 
Crawtey^  of  Gr  A  v's-lKW :  R.  Diggs,  and  Jo.  Darcy^  of  Lincoln's-  dtncy  of  M^ 
Inn:  John  HoJk'mSy  Egremond  Thyrty  and  John  BrampJioHy  of  the *»'•*'• 
Middle-Temple.    And  although  Thomas  Head/eyvrzs  ANCIE^T 
to  divers  of  them,  yet  becaufe  lie  never  had  been  a  reader,  but  re- 
fufed  to  read,  he  V9z%puifne  to  them  all  except  Francis  Crawiey^  who 
read  in  Gray's-Inn,  after  they  both  had  received  thei^  writs  to 
be  Serjeants ;  which  was  done  by  the  advice  of  the  lord  chancellor 
andof  the  Julliccs.     And  Jnthonif  Hcrondcn^  of  Lincoln's-Inn, 
had  alfo  a  writ  to  be  a  fcrjeant ;  but  a  writ  oijuperfedeas  was  deli- 
vered him  the  fame  day  he  received  the  firff  writ,  and  made  re- 
turnable in  chancery:  and  when  all  the  others  appeared  in  chan* 
eery  and  took  their  oaths  of  being  ferjcants,  he  was  denied  to  join 
with  them. 

Pagers  Cafe.  <2Ait  ?u 

T^OTE.     Upon  evidence  to  a  jury,  for  thecuftom  of  the  manor  Acuftomtopiy 
-^^   of  Turhxy  in  the  county  of  Bedford,  in  the  common  pleas,  ^^^^^  fio«» 
the  cuftom  upon  evidence  in  an  ejedtmcnt  was  found  to  be,  That  JJ^^^^j**^ ^°j^ 
the  land  was  demifable  for  twcnty-onc  years,  paying  the  treble  ating copyholds^ 
value  of  the  rent ;  and  if  he  died  within  the  term,  that  the  term  i«  good, 
fhould  be  to  his  heir,  paying  a  fine  certain  of  one  year's  rent ;  anl  a.RoU.Alxifii. 
if  he  afligncd  the  term,  the  affignee  (Iiould  have  it,  paying  for  aco.  Cop.  73. 
fine  one  year's  value  of  the  rent ;  and  he  who  had  it,  might  by  i?.  Co.  3. 
the  cuftoit;  renew  it  for  twenty-one  years,  paying  three  years  value.  ^"''  ^•'*-  '9^» 
—And  this  was  admitted  to  be  a  good  cullom  by  the  Court.  dou'iT*^'  ^*^* 

Bridgman  againji  Lightfoot.  Cah  j. 

"pRROR  of  a  judgment  in  the  common  pleas ;  for  that  Elizabeth  Jn6gmwt 
-*-^  Bridgman  was  lued  as  executrix  to  her  hufband,  for  breach  of»8*'"^  ■"  «^** 
a  covenant  made  by  the  teftator ;  but  the  breach  was  by  the  exccu-^"*'^*  ^ 
trix  in  aligning  over  a  leafe,  without  giving  notice  thereof  to  thej^ftator,  OiaUbc 
kifor.     The  judgment  being  for  the  plaintiff,  was  de  bonis  teflaitnis d$  Unis  uftato^ 
fly  t5fc.  el  ft  non^  Qc.  dc  propriis  bonis.  rit,  although 

And  for  this  caufe  the  error  was  afligned  ;  for  that  it  ought  to  wilfully  made 
have  been  de  bonis  uftatoris  for  tlie  damages  ;  but  for  the  cofts,  it  by  tht  txtcutt. 
ought  to  have  been  dc  bonis  propriis.  Ante,  191. 

Moor,  69.       I.  Roll.  Abr.  931.       Hob.  iSS.       t.  Saund.  iir.      Hutton,  35.      4.  Burr.  ftifSt 
1 .  WUf.  4.     5.  Com.  D'tg.  J  ic.    Cowp.  189.    D««igl.  116.     I .  Term  Rep.  783. 
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Bbidcmah       But  it  was  urged,  that  in  regard  this  was  a  breach  by  the  execu*- 
•g«"/'       trix  in  her  time,  and  a  wilful  (and  not  a  negligent)  breach,  there- 
IwBTFooT.   f^^^  jj^^  judgment  Ihould  be  dc  bonis  propriis. 

Lea,  Chitf  Juftice^  was  of  that  opinion  at  thefirft ;  but  Ch  am- 
BERLAiN,  DoDERiDGE,  and  HouGHTON,  held  the  Contrary,  hc- 
caufe  it  is  a  charge  only  by  the  aft  and  covenant  of  the  teuator  : 
Hob.  i8i.  andaltliough  ftie  herfelf  brake  it,  yet  Ihe  is  not  chargeable  but  in 
regard  of  the  deed  of  the  teftator  ;  wherefore  (he  (hall  not  be 
charged  but  de bonis  ieftatoris :  and  that  in  no  cafe  an  executor  (hall 
be  chargeable  de  bomis  proprlit^  but  where  he  pltads  **  ne  unque  exc'* 
"  cutor^  and  it  is  found  againft  him ;  for  he  thereby  cftrangeth 
himfelf  from  the  teftator,  and  by  his  own  fal(ity  and  folly  hath 
made  his  own  goods  chargeable,  fi  nonjit  de  bonis  teftatoris. 

If  an  exceator  Also,  where  he  pleads  a  falfe  releafe  made  to  himfelf,  becaufe  it 
plead  a  rcteafe  is  a  falfity  in  liis  own  knowledge,  and  he  ought  to  pay  a  (inc  to  the 
-^^bTfl^'r**  ^*"S»  therefore  he  (hall  anfwer  de  bonis  propriis,  ft  non,  i^c.  In 
aninft  him,  maintenance  of  this  point,  they  relied  upon  Dyer^  324.  and  on  a 
judgment  (hall  cafc  adjudged  Wheeler  V.  Bull  (a)  ^  for  not  repairing  a  houfc  in  Can- 
be  Jc  bonis  fro.  terbury  in  the  executor's  time,  &c.  And  Lea,  Chief  Jujtice,  changed 
frits, Jifiei,  (sfe.  ^jg  opinion,  and  agreed  with  them.  Wherefore  the  judgment  was 
Ante,  648.  reverfed. — Lord  Hobart,  Justice  Jomes,  and  Baron  DtN- 
Palm^.  314.  HAM,  being  informed  thereof,  agreed  with  them  in  opinion,  that 
Wentw!»'65.  ^hc  judgment  ought  to  be  de  bonis  teftatoris  ;  and  that  die  judgment 
s.  Ut.  133.  in  the  common  pleas  p^SkdfubJilentioy  without  any  motion  of  that 
j.Ter.Rcp.691.  point  to  them. 

(tf)  Ante,  648. 

Ca«i  4.  Philpot  againft  Feeler. 

In  an  aaionfor  A  CTION  UPON  THE  .CASE  FOR  WORDS,  brought  In  the 
words  brought  /A  chancery  by  the  plaintiff,  being  a  clerk  there.  Upon  not 
chancery""  v«-  S^'^y  pleaded,  a  venire  facias  was  awarded,  returnable  in  the  king's 
mnf^eiai,  re-  bcnch.  The  writ  was,  *'  Venire  facias  duodecim  quorum  quilibet  babcat 
tomalile  in  the  4/.  terr.  ad  minus^  t^c. 

Ji^rfuanMo**  ^^^^^  verdldi  for  the  plaintiff,  it  was  moved  in  arrcft  of  judg- 
17.  Eliz.  c.  €.  ment,  that  this  venire  facias  was  ill ;  for  the  fiatute  ofay.  Eliz.  c.  6. 
though  net  war- which  appoints  how  jurors  fhall  be  returned,  where  tliis  claufe. 


chancery  is  omitted ;  and  therefore  the  venire  facias  is  not  war- 
ranted by  the  ftatute. 

But  it  was  t|iereto  anfwered,  that  this  claufe  inferted  in  the  writ, 
although  it  be  not  warranted  by  the  ftatute  (as  it  was  agreed  by  all 
the  Jufticcs  upon  perufal  of  the  ftatute),  yet  it  is  not  prejudicial  to 
any,  but  makes  the  better  trials ;  and,  by  the  common  law,  Judges 
may  diredl  a  venire  facias  tales  quorum  quilibet  haieat  iantum  de  terris, 
in  cafes  where  the  matter  is  of  great  confequencc  ;  but  they  may 
not  appoint  of  Jefler  value  than  the  ftatute  limits.  Divers  prece- 
dents were  Ihewn  out  of  chancery,  where  always  the  veiiire  facias 
is,  "  quod  quilibet  eorum  haheat  4/.  terr»  tsfc.  ;"  and  the  certificate  of 
the  clerk  of  the  petty-bag  produced,  that  all  their  precedents  had' 
bcenfo  fincc  27.  Iiliz.  c.6. 

Chamberlain,  JufticCy  faid,  that  fo  were  the  precedents  in 
Cheficr  and  Walcsy  when  he  was  Jufticc  there.    And  if  it  had  bberi 

a  queftion, 
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a  qucftion,  Whether  it  were  good  at  the  common  law  ?  yet  it  is  Phii-»ot 
clearly  now  made  good  by  the  ftatutc  of  32.  Hen.  8.  c.  30.  (ft  jeofails,  j?*{*'J|^ 
.Wherefore  it  was  adjudged  for  the  plaintifF{fl).  ,  .  Scc'the'caf 

of  MorrU  ▼.  Thomas,  Cro.  EHs.  %^^,  257,  where  the  like  jadsment  was  siven. 

.Slackman  agaififi  Weft.  ^^"S- 

A  CTION  ON  THE  CASE ;  -fuppofing  that  the  governor  and  The  lefiee  of « 
■^^  the  poor  of  the  hofpital  of  the  Hofy  Trinity  in  Greenwich,   of'^^^J'^l 
the  foundation  of  Henry  Earl  of  Northumberland^  were  fcifed  in  k^tjlau  for  a  right 
of  an  houff  in  the  parifli  of  ^/.  Martirfs  in  the  Fields ;  and  that  he  of  way,  wichoac 
and  ail  thofe  whofeeftatc  in  the  faid  houfe,  &c«  have  had  a  foot-  dewing  any 
way  from  the  faid  houfe  to  the  river  of  Thames,  in  the  fame  parifli,  ^^  *  f?^  ^t** 
and  let  the  faid  houfe  to  the  plaintiff  for  years  ;  that  the  defendant  graulsbuf  con- 
crc£ted  a  gate  crofs  the  faid  way,  in  the  faid  parifli,  &c.  veyance  to  the 

Upon  not  guilty  pleaded,  and  found  for  the  plaintiff,  it  was  1^^"^^^'"^'^^ 
moved  in  arreft  of  judgment,  that  this  declaration  was  not  good,  Ante,  70!  8€. ' 
becaufe  it  is  fliewn  that  the  corporation,  and  all  thofe  whofe  eftate,  123. 272.  327. 
ice.  have  had,  &c. ;  whereas  a  corporation  cannot  prcfcribe  but  in  Cro.  Eiiz,  1,7, 
him  and  his  predcccflbrs  :  alfo,  one  cannot  Ihew  a  que  eftate,  with-  Co.  Lit.  121.  a. 
out  flicwing  how  by  deed  ;  for  they  c^tfinot  have  it  without  deed.     S.C.  Palm.  3I7. 

DoDERiDGE,  Juftice^  was  of  that  opinion;  but  all  the  other  Hob.  38.  iiS. 
tliree  Jultices  againfl  him,  becaufe  the  ad  ion  is  brought  by  the  Browni.220. 
leflee  for  years,  who  hath  not  the  deed  ;  and  it  is  but  a  conveyance  *-^«n^-i39«i86. 
to  the  aftion,  which  is  grounded  upon  tlic  difturbancc  done  to  him  ^^  *•  ^°'*' 
in  pofleffion:  but  if  he  had  claimed  rent  or  common  in  grofs,  g^*cij.^V.' 
which  cannot  pafs  without  deed,  it  had  been  otherwifc  ;  for  there  10.  Co.  59.  b. 
he  could  not  flicw  que  eftate,  without  fliewinetlie  deed  how  became  »•  X-«>n.  74. 
by  tlie  eftate.    Wherefore  it  was  adjudged  tox  the  plaintiff.  Joi^py. 

'  •*      **  '^  2.  Mod.  277. 

3.  Mod.  52.     Cro.  Car.  442.      i.  Salk.  363.     5.  Com.  Dig.  81.     Dougl.  713^ 

Dalton  againjl  The  Bifliop  of  Ely.  Cau  6. 

QUARE  IMPEDIT.    Where  a  bifliop  fufFers  an  ufurpation  of  Ufurpation. 
^^^a  church  in  right  of  his  biihoprick,  that  it  Ihall  not  bind  his  J^  ^"^^  ^^ 
fuccelTor,   but  himfelf  only  during  his  time;  and  if  abifhop  he  ^J^j^Jj^^^j^^j 
purchafer  of  an  advowfon  in  right  of  his  biflioprick,  and  fuffers  an  not  their  foe- 
ufurpation,  yet  that  fhall  not  bind  his  fuccelTor,  as  Hobart  held,  ceflbrs. 
But  as  to  the  principal  point  he  faid,  they  were  all  refolved,  that  Jonei,  45. 
ufurpations  fliall  bind  the  biftiops  who  fuffer  them,  but  fliall  not  Hob.  «4o, 
bind  their  fucceflTors  (and  fo  of  defcents) ;  for  it  is  within  the  fta-  f,'®^.53** 
tutc  of  T.  Eliz.  c.  19.  which  rcftrains  alienations  and  grants  by   ^   "•  *S®» 
bifliops,  &c.     Wherefore  it  was  adjudged  fpr  the  defendant. 


X'x  3  ^|lchaelma» 
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Jac.  I.     In  the  Common  Pleas. 
lenry  Hobart,  KnU  Chief  Jufiict. 
lumphrcy  Winch,  Knt.        1 
lichard  Hutton,  Knt.  Yjujlices. 

Villiam  Jones,  Knt.  J 

Thomas  Coventry,  KnU  Attorney  Generai. 
Lobcrt  Heath,  Knt,  Solicitor  General^ 

Smith  againft  Ward. 

'  ON  THE  CASE.  For  that  the  defendant  faid  of  the 
F,  ^^Ht  {I^HVZHDO  the  plaintiff)  iff  a  thief;  for  he  hath 
m  iromMr.  Key  {quehdamKlCHAKT>VM  Yi%li  innuendo)* 
idant  faith,  that  he  fpake  other  words  of  the  plaintiff, 
th  that  he  fpake  thofe  words ;  and  it  was  found  againft 
mage^fix  pounds. 

iw  moved  in  arreft  of  judgment,  that  thi^  aftton  lies 
doth  not  fhew  that  there  was  any  precedent  commu- 
the  plaintiff;  and  the  word  **  he/'  without  (hewing 
r  difcourfe  concerning  the  plaintiff,  cannot  be  applied  to 
lan  to  any  other ;  and  to  that  purpofe  BiUridge*s  Cafe  {a) 
StcoNDLf,  It  was  objected,  that  the  words,  **  he  is  a 
he  hath  ftolen  corn,  &c*''  are  not  aAionable ;  for 
andrng  corn:  as  to  fay,  "  he  is  a  thief,  for  he  hath 
'  trees,*' — or  "  my  evidence," — or  *•  my  lead  of  my 

0  a£tion  Ues^  which  lail  cafes  the  Court  agreed  to  bq 
for  in  thoie  cafes  it  is  notihewn  that  any  felony  was 

and  the  words  do  not  import  any  febny  (^),  But 
ling  corn"  is  inteiided  corn  reaped  :  and  for  that  pur-. 
dent  was  cited  Child  v.  Sanders  (<:),  for  faying,  **  Thou 
ii  my  wood,"  adion  lies  Wherefore  for  this  point 
.,  tliattlie  a^lion  was  maintainable, 
ifehedoth  not  fhew  that  tlierc  was  any  commanication 
:iff,  they  doubted.  But  afterwards,  upon  view  of  pre- 
d  being  informed  that  it  was  a  common  courfe  fo  to 
m  it  is  alledged  that  he  faid  dtpntfaio  the  plaintiff  d^r 
leceiHirily  to  beintemled  of  the  faid  plaintiff:  and  whea 
h  fouhd  that  he  fpake  thofe  words  of  the  plaintiff,  that 
fe ;  for^therwife  the  jury  woufd  not  have  found  againft 
It:  whcVefore  It  was  adjudged  for  the  plaintiff.  And 
was  fhewn  in  die  king's  bench^  Sanders  v.  ff^$^rich  (d), 
tiat  he  faid  thefe  words  of  the  plaintiff:  *•  He  (iNNU- 
plaintiff)  is  a  traitor."    The  defendant  pleaded  not 

founa  for  the  plaintiff:  and  although  no  communi- 
lUedged  to  have  been  before  of  the  plaintiff,  yet  the 

1  judgment,  and  that  judgment  affirmed  in  a  writ  of 

>  which  concern  the  tfalty,  fee  Weftbcer's 

'  by  4*  Geo.  2«  c.  jx.  ta     C«ife,CAresinCrowiiLaw,  f6.StraflgC|i]33* 
vrith   intent    to  fteal  any         (c)  Ante,  x66. 
!  to  the  dwelling. houfe,  it         (rf)  Hil.  frS.  Jtc.  I.  Roll.  1*37. 
to  the  fteUinf  of  writinss 
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Reyncl  againft  Kclfej%  Ca«s^ 

TXEBT  for  ninety-four  pounds  by  Richard  Reynel^  as  executor  of  In  debt,  if  the 
*^  Sir  Thomas  Keyml\  for  that  the  tcftator  and  defcn<fant  ac- ^^''K*"-** '^^^  *'« 
compted  together,  and  the  defendant  was  found  ninety-four  pounds  °^«^o"«<y».«^ 
in  ar rear,  which  he  had  not  paid.     The  writ  was  recited  in  the  i^  another,  the 
declaration ;  and  the  count  fuppofeth  the  accompt  to  l^  at  Exon ;  variance  is 
and  the  verdict  upon  hm  Jehft^  was  found  for  the  plaintiff.    ]ta>ded  bjrthe 
was  now  moved  in  arrcft  of  judgment,  that  the  original  writ  was  ^'f**?^/^  *V- 
in  the  county  of  Devon^  fuppohng  the  accompt  to  be  there,  and  ^/^  originaU 
all  the  matteF  there ;  fo  tlie  writ  lies  not  upon  this  declaration  ^ 
and  ihewed  a  copy  of  that  writ  in  tlie  county  of  Devon ;  and  up6n  ^l  tW!J* 

*.-•■'  i.  .  '  •■-»  Ai.    cro,  till.  ioc» 

examination  it  appeared,  that  there  was  not  any  in  Exon.     And  it  2.  vent.  153, 
was  therefore  moved,  that  judgment  might  be  ilayed ;  for  although  Luk.  nSi. 
the  ftamte  of  18.  £/.«.  c.  14.  helps  after  vcrdift.'when  there  is  no  3.  Mod.  «3^- 
original,  yet  when  there  is  an  original  whii:h  varies  from  the  de-^*^*^*'^' 
claration,  and  doth  not  warrant  it,  it  is  not  aided  by  the  ftatute  {a)^  j}^l\!i\C^^ 

But  ALL  THE  Court  held,  after  feveral  motions,  that  the  i.Tcr.Re|>.78j, 
plaintiff  fliould  have  judgment:  for  this  is  not  any  original  for 
this  adion  in  the  county  of  Exon;  and  fo  it  (half  be  taken,  as  if 
there  had  not  been  any  original,  and  to  be  within  the  purview  of 
the  ftatute.  And  a  precedent  was  cited  in  the  king's  bench  (^), 
where  in  treljpaft  of  battery  the  bill  upon  the  file  was  in  London^ 
and  fuppofed  all  the  faft  to  be  at  London^  and  the  declaration  was  Ante,  6$f« 
in  MiddUjex*  After  verdid  upon  this  declaration,  it  was  moved 
in  ftay  of  judgment,  Becaufe  the  bill,  which  is  in  nature  of  an  ori-- 
final,  varies  from  the  declaration,  and  doth  not  warrant  it :  but 
becaufe  it  is  as  no  bill  for  this  declaration,  and  within  the  equity 
of  the  ftatute,  it  was  adjudged  for  the  plaintiff:  fo  here.  And 
altliough  a  precedent  was  cited  and  ihewn  to  be  in  the  king*a 
bench.  Pollard  v.  Blighty  ante^  479.  where  a  writ  of  error  was 
brought  upon  a  judgment  in  the  common  pleas,  and  the  error  al- 
%iied  after  verdift  and  judgment  for  the  plaintiff,  Becaufe  the 
writ  varies  firom  th^  declaration  ;  and  upon  diminution  alledged, 
the  writ  certified  that  it  was  betwixt  the  fame  parties  in  Mtddl7jex\ 
and  for  this  caufe  the  error  was  afligned,  For  that  the  writ  is  re- 
cited in  the  count,  and  the  declaration  is  of  a  battery  in  London^ 
and  the  writ  certified  upon  that  record,  and  that  the  writ  betwixt; 
the  fame  parties  was  in  Middle/ex^  and  for  this  caufe  reverfed  s 
the  Court  faid,  the  reafon  there  was,  becaufe  it  is  there  certified 
to  be  the  writ  whereupon  the  proceedings  were,  and  that  there 
was  not  any  other  writ ;  but  that  (hall  not  be  intended  in  this 
cafe,  but  the  contrary.  Wherefore  it  wa^  adjudged  for  the 
plaintiff. 

(«)  Bot  by  5.  Geo.  I.  c.  1 3.  after  rer*     any  writ  from  the  dcclararion  pr  other  pro- 
di£t  no  judgMcnc  (hall  b^  lUycd  or  reverfed     ceedingt.  * 

in  any  court  of  record  for  any  variance  in  {b)  Calthorpe  v.  Culpepper,  ante,  654. 

Fofter  againft  Inhabitant.  Hundredor,  d'Spechor  et  Ifle-      Caw  ^. 

worth. 

Ecpr  Term,  2 1 .  Jac,  i .     Roll  488. 
A  CTION  upon  the  ftatute  of  27.  Eliz.  c.  13.  of  hue  and  cry  (tf) ;  XTponhueand 
^^  fuppofing  that  he  was  robbed  in  fuch  an  highway /«  <//i///fj ?T^j!".^~^^ 

flyta^nm,  notiof  ro  t^r  inhibiranfs  cf  fither  of  them  it  fuflicif nt.   Dyer,  370*  3,  Mod- 187.  Cro.  SJiiz.  i^* 
C  •w  Ci*.  if,  37.  379-    6.  Mod,  an*    Salk.  614.      2.  Hawk.  1  iB. 
,^-;  17.  Uliz.  c.  13.  f.  II.    S«e8,  Ceo.  2.  c.  j6« 

X  X  4  hundrcdorum^ 
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FMT«t       hundredorurki  and  that  he  gave  notice  thereof  to  the  inhabitants  ot 
aiahfi       ^j^^  hundred,  near  to  the  place  where  he  was  robbed. 

iNNAISITAtfTt  r  *         f  ^ 

c(  After  .verdidt  for  the  plaintiff,  it  was  moved  in  arreft  of  judg- 

liLtwotTM,  nifiit,  that  this  declaration  is  not  good,  bccaufe  he  doth  not  flicw 
that  the  highway  is  within  any  hundred  ;  and  in  truth  it  ought 
to  be  given  to  the  inhabitants  of  both  hundreds  :  and  fo  arc  divers 

i>rccedents,  that  notice  was  given  in  fuch  a  place  within  the  one 
lundrcd  to  the  inhabitants  of  the  faid  hundred,  and  in  fuch  a 
place  in  the  other  hundred  to  the  inhabitants  of  that  hundred. 

Sed  non  alUcaiur  \  for  if  notice  be  given  to  the  inhabitants  of 
either  of  them,  it  fufficeth.  Wherefore  it  was  adjudged  for  the 
plaiutifF. 


CA9I  fO. 


Sir  William  Tharold  againft  Spight* 

13  EPLEVIN  of  the  taking  of  his  cattle  in  a  certain  place  called 
Tininfaiuit.     Ja. J„  ^  Jj^  jj^^.  pafilh  of  C 

Ante,  463.  Yhe  defendant  juftifies,  for  that  the  place  where  is  one  hundred 

acres  ofpallurc  in  C  which  is  tlie  freehold  of  .V/V  Francis  Potham^ 

to  whom  he  was  bailifFj  and  that  they  were  there  damage  feaf ant, 
« 
The  plaintifF  in  bar  to  this  avowry  faith,  that  he  was  feifed  ift 
fee  of  a  meffuagc  and  one  hundred  acres  of  land  in  C  aforefaid; 
and  that  he  and  all  thofe  whofe  eftate  he  hath  in  the  faid  meiTuage 
and  one  hundred  acres  ofland,  have  had  time  whereof,  &c.  com- 
mon of  pafture  for  all  .their  beafts  levant  et  couchant  upon  the  faid 
mefluagc,  and  one  hundred  acres  of  land  in  the  place  wiibre,  &c. 
at  all  times  of  the  year,  a^  belonging  to  the  faid  tenements. 

The  defendant  traverfcth  thii  prefcrJption  ;  and  ifluc  being 
joined  upon  the  prefcription,  a  trial  at  the  bar  was  had;  and 
found  for  the  plaintifF. 

It  was  now  moved  in  arreft  of  judgment,  that  it  is  a  mif'trialf 
becaufe  it  was  tried  by  a  t  enirt  fanai  from  C.  only,  and  not  trom  5. 
where  the  place  of  the  taking  is,  as  well  as  from  C.  where  tlie  land 
lies  whereto  the  common  is  claimed. 

It  was  allcdgcdj  that  the  pljicc  where  is  within  the parifh of  C; 
fo  the  venht  being  of  C  only,  is  good  enough  ;  for  it  (hall  be  in- 
tended, that  C  the  parifh  and  d  the  village  are  both  one. 

But  It  was  faid,  that  if  the  venire  facias  had  been  of  the  parifh  of 
C  or  it  had  been  alledged  in  the  bar  that  the  land  was  in  C.  pradifliy 
then  C  the  village  and  C  the  parifh  fliould  have  been  intended  to 
be  both  one ;  but  not  being  io  alledged,  it  may  well  be  intended 
that  they  are  feveraL 

The  Court  therefore  held  it  to  be  a  mif-triat^  and  a  venire  facias 
im)  Std  v'»d*    Aifcve  was  awarded  [a), 
ibe  itiMHs  by  whack  Um  Uw  is  altered  io  this  rerped.    Ante,  340,  i^u 

Ca$«  II.  Sir  Robert  Philips  againjl  Slade. 

On  in  iflueoaa  D^^'^  ^P^"  ^^^^  flatute  of  2.  EJiv.  6.  c.  13.  for  not  fetting forth 

|>rc»*c.:j*:un  to     **^    of  tllhcs  of  COm. 

P^:^  rouchro      yj.^  plaintiff  fhexvs,  th:it  he  is  fcifcd  in  fee  of  the  re£lory  of 
ih€CMurti  v; -#.  y^,^i    ^^j  ^^i^  defendant  w;is  occupier  cf  certain  land  in  Prcflen, 

of  :S<^  mjro,-  cf  B.  the  v«w*  flioil  be  from  b.^th  places.     Ante,  150.  3^6,  328.  51  J.— 2.  RciL  Abr.  oif- 
f.  Co.  44.     c.  C«.66.     11.  Cj.  25,     Cc.  L*.:.  125.  a* 

^  WIthlQ 
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within  the  faid  parilh;  whereof  the  tythes  were  due  to  him  ;  and  Si»R.Phihp« 
that  he  cut  down  and  carried  away  the  corn,  .without  fctting  out      ^'^"^ 
the  tythes,  to  the  value  of  13 1.  6  s-  8d»     Wherefore  he  demands        *'***' 
the  treble  value. 

The  defendant  pleads^  that  Sir  John  fVhlte  was  fcifed  in  fee  of 
the  manor  of  Prcfton  \  within  which  manor  is  a  cuftom,  that  he 
and  all  thofe  whofe  eftate,  &c.  have  ufed  to  pay  35  s.  ro  the 
owner  of  the  redory  of'the  parifli-church  of  Tewtl^  in  lieu  of  all 
tythes  growing  within  the  manor;  and  that  the  faid  Sir  JohnfVblti 
let  to  him  the  faid  lands,  &c.  Iflue  was  taken  upon  tliis  prefcrip- 
tion  ;  and  found  for  the  plaintiff. 

It  was  moved  in  arreft  of  judgment,  that  this  trial  was  ^ill,  be- 
caufe  tlie  venire  ought  to  have  been  as  well  from  Tcwel  as  from 
Preft^n. 

And  of  that  opinion  was  the  whole  Court,  after  feveral  mo- 
tions, for  that  the  cuftom  is  to  pay  to  the  church  of  Tewel;  fo  the 
venire  ought  to  have  been  as  well  from  the  place  of  pavment,  who 
properly  have  notice  thereof,  as  from  the  place  out  of^  which  the 
payment  ought  to  have  been.  Whereupon  a  venire  facias  de  n9V4 
was  awarded. 

Hilfdea  againft  Mercer.  Cai«  h. 

ACTION  FOR  WORDS.      Whereas  the  defendant  having  say  inf  yf.  i* 
^^  communication  with  one  Cbafman  of  the  plaintiff,  fpake  tliefe  a  tbiif^  and 
words,  "  She  (innuendo  the  plaintiff)  is  a  thief  to  you  and  to  ^^^^   ftoi«i 
**  me,  and  hath  ftolen  twenty  pounds  from  me,  and  forty  pounds  *^^^'*-^ 
**  from  vou  r  ...  ^aTcTby  ^cai- 

The  defendant  faith,  that  the  plaintiff  was  a  thief,  and  ftole  two  inj?  that  ihe 
hens  from  her  fuch  a  day  and  year  felonioufly  ;  and  thereupon  (he  ^^^  •btm\  iot 
fpake  thefe  words  in  the  declaration.  The  plaintifFhereupon  demur- 1?®  ^'  ft^J*  *** 
ird,  Becaufe  it  is  not  any  caufe  of  |uftification  of  all  the  words,  nor  of^J^^     "^ 
any  Dart  of  the  laft  words.    But  it  v^tw  faid,  that  inafmuch  as  it  is  5  ^  "j^^ 
a  juflification,  in  that  Ihe  was  a  thief,  which   are  the  principal  Rcp.*4i4, 
words,  the  other  words  are  not  material  to  be  anfwcred  unto.  Alien,  35. 

Sed  non  allocatur  ;  for  the  laft  words  are  as  flanderous  as  Dyer,  iig, 
the  former  ;  and  there  was  not  any  juftification  of  them,  nor  an-  ^"?*  ^^^^  *M- 
fwcr  to   them ;    therefore   the  plea  is  vicious.      And  judgment  j^BiRij     1 
was  given  for  the  plaintiff.  '  ^'  ' 

Harvey  againft  The  Hundred  of  Chelmsford.  Case  ij, 

P*RROR  of  a  judgment  in  the  common  pleas  upon  the  ftatutc  if  ,  j^^r  be 
^  of  Hue  and  Cry.    At  the  niji  prius  a  tales  de  circumflamlbus  was  withdrawn  aitrr 
awarded*  and  two  jurors  returned   and  fworn.     Afterwards,  by  »'«'« awarded, 
confcnt,  one  of  tlic  jurors  was  withdrawn,  and  the  jury  difcharged.  *nd  a  new  6«- 
Afterwards  in  banc9,  a  writ  of  habeas  corpora  was  awarded  againft  afierwa^u^* 
tlic  firft  jurors,   and  the  jurors  returnea  upon  the  tales^  "  et  quid  uKcn  out,  It 
**  apport.  decern  tales, ^*  .  (haW  *f^Ht  thn, 

Henden,  Serjeant^  affigned  and 'infifteJ  on  this  for  error.  Be- '^'" ^^^ *?« »**.*^*^ 
caufe  there  ought  not  to  have  been  any  mention  made  of  the  tales  rors^^^"^^  ^^" 
at  the  affiles  ;  for  what  was  done  there  is  as  null  here,  when  new  '  «  m  \ ^ 

5rocecdings,  &cc.  for  that  is  only  by  the  authority  given  to  the   '3^ 
uftices  of  niJi  prius^  but  not  to  be  regulated  in  banco.  2.  RoU.  Abr. 

Sed  non  allocatur;  for,  it  being  granted,  and  the  jurors  671. 
fworn,  it  is  as  parcel  of  the  record,   whereof  the  Court  ought  to  ^^w^^'^'  ^^^ 
take  cognizance.     Wiicrefore  tlie  judgment  was  affirmed.  '  *  ^  .  24  . 

Set.  7.  and  S.  Will.  3    c.  31. 

Michaelmas 
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21.  Jac.  f.    In  the  King's  Bench* 
Sir  James  I^a,  Knt.  Chief  Jujlice. 
Sir  John  Doderidge,  Knt. 
Sir  Robert  Houghton,  Knf.  ^     Jujlices. 

Sir  Thomas  Chamberlain,  Knt. 
sir  Thomas  Coventry,  Knt,  Attorney  Generalx 
Sir  Robert  Heath,  Knt.  Solicitor  General, 

'*^*'*  '^  Buckley  agalnfi  Guildbank. 

Trinity  Tirm,  lo.Jac.  I.    Roll  ^t. 

afm  agreement  F J  ECTMENT  of  a  incfluage  in  London,  Upon  not  guiltf 
b€madcon*«2j.  ^-  pleaded,  and  iflue  thereupon,  a  fpecial  verdift  was  found,  that 
i^oney  'for  •  ^^*^'*'  ^'«'^^^«*  ^as  poffcffcd  of  a  Icafc  for  years  of  the  faid  mcf- 
^ear  at  legal  in.  ^^^g^  J  and  upoii  23.  May^  '^'7»  ^^  was  agreed  betwixt  him  and 
icreft,  and  the  John  Smithy  leffor  Of  the  plaintiff,  that  he  Ihould  lend  to  the  faid 


knder  ukc  a  Robert  Guildbank  one  hundred  and  twenty  pounds  for  a  year  then 
^nd  of  that  j^jg^j  following,  upon  fecurity  for  the  repaynlent  of  the  faid  hun- 
iJl^trf  fllnci.  ^"^^  and  twenty  pounds,  ai^l  of  twelve  pounds  for  the  intcrcft 
pal,andiniercil  thereof,  upon  Ma}  z^  1618  ;  and  that  he  lent  the  faid.kundred 


^furitms^  if  it  ^^^4  ^^^  hundred  and  tliirty-two  pounds  upon  the  24th  day  of ^/ 
appear  td  be  a  next  enfuihg*  And  for  the  better  aflurance  of  the  payment  of  the 
mtrt  m/mke  of  faid  one  hundred  and  thirty -two  pounds,  he  then  made  tliis  leafc 
^d'*'^''*^fi  ^y  indenture  to  the  faid  John  Smith,  with  a  condition,  that  if  he 
Jlous"intcmion  P^^^  ^^^  fe*^  ^^^  hundred  and  thirty-two  pounds  at  the  day  and 
in  the  parties ;  place  mentioned  in  the  condition  of  the  obligation,  that  then  the 
(or  the  'vords^^  .aflxgnmcnt  (hould  be  void.  And  they  find,  tliat  the  fcrivcner  who 
•*  ntxt  ^i/^'V*  drew  this  obligation  and  affignmcnt,  by  miftaking  the  faid  agrecr 
j^^^'^'^^^^^ment  betwixt  them,  drew  it  in  this  manner;  and  that  the  faid 
to  the  day.  7^^"  Smith  fc?ilcd  the  counterpart  of  the  faid  indenture  of  aflignmcnL 
Ante,  646*.  'They  find  the  ftatutes  of  37.  Hen.  8.  c.  9.  and  13.  Eliz.  c  8.  f.  5. 
^.  Roll.  Abr.  ^^  nlury ;  and  that  the  faid  one  hundred  and  thirty-two  pounds  was 
951. 351.  not  yet  paid;  whereupon  John  Smith,  i^.  Jac.  i.  entered,  and  made 
Cro.Car.  501.  the  leafe  to  the  plaintiff,  who  entered,  and  the  defendant  ouftcd 
».  Vent.  S|.  hijj,^  Etfifuptr  iotam  materiam^  tfr. 
a.  Mod. '307.  And  here,  upon  argument,  two  queftions  were  moved. 
X,  Hawk.  p.  c.  First,  Whether  thcfc  words,  "  the  24th  of  May  ncxt,enfuing,'' 
Ihc'  Touch  ^^^  ^  intended  May  the  twelvemonth  after  ?  for  then  there  can  not 
^^cp.  ou  .  ^  ^^^  queftion  of  the  ufury ;  or  (hall  be  intended  the  fame  month 
Cowp.  770.  oi May,  which  was  the  next  day  following? 
^^Tc  *Rc  Secondly.  And  then  the  queftion  was,  If  ufurious,  or  no^ 
5^1^  *       And  thereupon  Do  DERI  DGE  and  Houchtow  held,  that  »/^ 

tnfuing  fliall  be  intended  of  the  fame  month  of  May,  which  was 
the  next  day  after,  unlcfs  the  circumftances  of  their  agreement 
had  been  found,  that  the  agreement  was  to  lend  it  for  a  year,  and 
to  make  payment  thereof  at  the  year's  end  ;  then  thcfe  words, 
'doubtful  to  which  they  Ihould  be  referred,  may  be  intended  and 

extended 
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extended  to  be  to  Aiay  twclvcfnoath  following,  and  the  doubts  of     B»c«iit 
the  ufury  uken  away,  as  23.  Dyer^  376.   But  generally,  "  24.  May       ^''^^ 
"  next  followiug,"  Ihall  be  intended  to  be  die  o^thoiMay  of  the   «"»"^»^«' 
(aunt  month* 

But  Lea,  Chief  Juftice^  held,  that  "  next  following'^  (hall  not  be 
referred  to  May  next  following,  tiiilefs  fome  matter  in  the  fame 
deed  might  be  ihewn,  and  not  a  collateral  agreement  found  by  tlic 
jury,  nor  any  collateral  deed. 

But  T u£  Y  ALL H£tD,  although  it  ihould  be  expounded  to  refer ta 
A/^zy  24.  the  fame  month  and  year,  which  is  the  next  day,  as  it  was 
in  Prefc9t*s  Cafe  (a) ;  yet  forafmuch  as  the  agreement  is  found  to 
be  to  make  the  loan  for  a  year,  and  that  the  aflurances  were  for 
the  payment  at  the  end  ot  the  year,  and  by  the  fcrivener's  miftake^ 
it  is  made  payable  the  next  day,  it  is  not  ufury  within  the  ilatute ; 
for  there  was  not  any  corrupt  agreement  betwixt  tbem,  but  a  true 
and  an  abfolute  agreement ;  and  the  z3t  of  a  ftranger  fliall  not 
bring  him  within  the  danger  of  the  ftatute,  ef^cially  it  being 
found  that  he  did  not  require  his  payment  until  after  the  year. 
Bat  Lea,  Chief  Juftiee^  (aid,  if  he  had  fought  by  reafon  of  tliist 
mifprifion  to  have  taken  advantage  of  the  forfeiture  for  non-pay- 
ment upon  the  next  day,  pcradventure  it  would  have  difcovcred 
a  corrupt  intention  in  him,  and  that  he  knew  of  tliat  mifprifion 
at  the  beginning,  and  would  take  advantage  thereof ;  and  this  (hould 
bring  him  within  the  ftatute  of  ufury :  but  as  it  is  found,  it  is  clear 
it  is  not  any  ufury,  nor  the  alTurance  to  be  avoided  by  the  ftatutc. 
Wherefore  it  was  adjudged  for  the  plaintiff. 

(«}  Ance,  646. 

Johns  4igainfl  Ridler.  Caih  ;, 

Tp  JECTMENT  of  a  me(ruage  and  lands  in  £.  in  the  county  of  in  cjcamfnr,  ic 
*-'  Monmouth  J  of  H^tUiam  ap  IViUiami.  thcdtf.ndnr.r 

The  defendant  pleaded,  that  long  time  before  the  leafe  and  ejea-  ^'^  ''^^^^ 
ment,  one  William  Ridlcr  was  feifed  in  fee,  and  let  that  land  to  the  IJ^a  thli'^e' 
defendant  for  five  years,  and  that  he  was  poflclTcd  until  the  leiTor  plaintiff  <///*i/. 
of  the  plaintiff  entered  upon  the  defendant  et  ipfum  diffcifivit  \  ani  ««'  *»»»"#  ^  «■«- 
fo  feifed  by  diffeifin,  made  tlie  Icafe  to  the  plaintifT,  whereby  he  "<«  »«^«  J«<*8- 
was  poffcflcd,  and  the  defendant  re-entered  and  ejefted  him,  as  it  ^a  [n^^hi^Wj 
was  lawful  for  him  to  do.  '  for  it  w«tiW  be 

The  plaintiff  replies,  that  the  faid  William  0p  Williams^  the  Icffor,  a  finding  agiainit 
was  feiied  in  fee,  and  let  to  the  plaintiff,  and  the  defendant  oufted  **^»  **^*^  ■  *""" 
him  ;  and  traverfeth,  tliat  he  did  not  diffcife  the  defendant.  SfId^*buM?he 

Iffue  was  joined  thereupon;  and  found  for  the  plaintiff,  that  he  ccmfefl^  /w/r, 

did  not  diffcife,  &C.  jodgrr.cnt  may 

Tailor  moved  in  arreft  of  judgment,  that  this  is  a  vain  and  b«  Riven  for  dm 
idle  iifue ;  for  when  tlie  defcndimt  ihews,  that  he  is  but  leffee  for  ^*?^h^]J^^'*' 
years,  and  was  poflcllcd  as  Icffce,  he  cannot  then  be  difleifcd  ;  and  jj^",  \^^^  *^hi« 
tlie  allegation  of  the  diffeifin  is  vain  and  impoifible,  and  the  iffuc  badpiet.* 
being  taken  upon  it  is  vain  and  idle  ;   wherefore  it  is  a  mif-trial,  Ante,  86. 
and  no  judgment  can  be  thereupon.  Canb.  371, 

But  ALL  THE  Court  held,  although  this  plea  of  ths  defendant  ^°''^  h^- 
be  vitious,  and  the  plaintiff  might  well  have  demurrad  thereunto,  C'<f'Eiii**/iV 
yet  he  himfelf  (hall  not  take  advantage  thereof  i  and  having  con-  24c.  455.  *' 
fcffcd  that  the  plaintiff  hath  a  good  Icafe,  and  that  he  ejcftcd  him,  Cro.Car.  iS. 

judgment  may  be  given  againft  him  upon  his  plea.    But  there  ix-  *^ 

Hob.  316. 
Ray.  45?.    4.  Bac.  Abr.  90.     5.  Bac,  Abr.  2^4      Ld,  Ray.  90*  924.    Scrapge,  873.     1.  Nurr.  2^9. 
i^irp.70i.     3.  rermRep^  13. 

ing 
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JoiiHt  ing  here  an  ifluc  joined  tjpon  this  falfe  allegation,  and  being  found 
•r*^  by  the  jury,  that  the  lelTor  of  the  pJaintifF  had  not  diffeifed  hhn 
*"*•«»•  (which  well  ftands  with  the  law),  the  judgment  (hall  be  well 
given  upon  this  verdift  againft  him  :  but  if  it  had  been  found  for 
the  defendant,  that  the  leflbr  of  the  plaintiff  difleifed  him  ^  (which 
is  a'gainft  law  that  he  fhould  be  diffeifed,  being  but  a  termor) 
peradventure  he  fhould  not  have  had  judgment.  Rut  as  it  is  found, 
the  vcrdidl;  well  ftands  with  the  law,  that  the  leflbr  did  not  dif- 
feife  him,  and  he  fhall  not  take  any  advantage  of  his  own  vitious 
plea.    Wherefore  it  was  adjudged  for  the  plaintiff. 

CAit*i6.  Sir  Nicholas  Sanderfon  againft  Harifon. 

To  debt  on  a  TT^EBT  for  fixty-feven  pounds  rent,  upon  a  leafe  for  years  of 
Infe  for  rent,  -L/  j^j^j  j^  D.\  and  for  rent  arrear  for  a  year  and  a  half  at  the^»- 
IWbingto'hivc*''"^'^''^''^  19.  ^<7r.  I.  he  brought  the  aftion.  The  defendant 
a  commoD  for  plcads,  and  confefleth  the  leafe  and  refervatiori  ;  but  further  pleads, 
lieafts  after  the  that  the  leffor,  and  all  thofe  whole  eflate,  &c.  have  had  common 
com  was  reap-  j|n  ten  acres  in  Eajt field  always  for  their  beafts  Itvant  W  couchant 
fa*  ha*  lb!c^^'  upon  the  faid  tenements,  every  year  after  the  corn  fown,  from^w- 
ki»r  inciofed  S^fi  ?•  ^ntil  the  corn  reaped  and  carried  away ;  and  that  before  any 
and  thereby  ex-  rent  was  due.  Sir  Nicholas  Sander/on^  the  leflbr,  inciofed  the  faid  ten 
tinsuiOied  the  acres  wherein  he  ought  to  have  had  his  common  with  hedges  and 
''Tf  *•  ^n***4  ditches,  and  ejefted  him,'  fo  as  he  might  not  ufe  his  common,  and 
tiuc  the  com?*  tliereby  his  rent  was  extinft :  whereupon  it  was  demurred, 
non  was  fown  FiRST,  Becaufc  this  land  inciofed  is  not  alledged  to  be  fown 
with  corn,  &c.  with  corii ;  otherwife  by  his  prefcription  he  is  not  to  have  com- 
mon. 
S.  Co.  9a.  t.  Secondly,  Becaufe  he  did  not  fhew  that  he  kept  it  inciofed 
Cowp.  47.  with  force ;  otherwife  he  may  well  break  the  hedges  and  take  his 
common. 

Thirdly,  It  was  moved,  that  the  allegation  whcein  it  is  cx- 
prefTcd  that  he  inciofed  the  common,  whereby  the  rent  is  extinft, 
is  a  vain  allegation  ;  for  the  rent  is  not  iffuing  out  of  the  common, 
and  fo  there  cannot  be  fufpenfion  by  inclofitig  the  land  {a)^  &c. 

And  ALL  THE  Court  was  of  that  opinion,  and  that  the  pica 
was  ill  upon  the  firft  exception :  and  therefore  adjudged  it  for  the 
plaintiff. 

(«)  See  III  Geo.  2.  e.  19.  f.  8. 

Casi  1 7.       William  Stonehoufe  againft  Sir  Thomas  Read  and  Others, 

Trinity  Term,  7.  Jac.  I.    RcII 4^, 

In  debt  on  the  T^EBT  upon  the  ftatute  2.  Edw.  6.  c.  13.  for  not  fetting  forth 
a.£</w.6.c.i3.  '■-^  of  tithes  ;  and  fhews,  that  the  defendants  in  the  year  1607 
under  a  grant  ^^j  j^Qg  ^g^e  occupiers  of  one  hundred  and  twenty-eight  acres  of 
u[  Jhe  wriA^Tf  meadow  m  RadUy  and  Thorp  ;  and  that  Robert  jtbbot  of  JbingJon 
A.  except  thofe  ^^s  feifed  in  fee  de  decimis  pnedi^is  crefcent,  upon  the  faid  la^^^^* 
in  the  tenure  and  in  the  3 1.  Hen,  8.  furrendercd  them  to  king  Henry  the  eighth, 
of  ^.jafrcrojF^r  which  defcendcd  to  \i\n^Edward  thefixth,  and  from  him  to  queen 
and  *XJ«mr  ^^y^  ^^  ^°  ^^  ^"^^"  Elizabeth ;  who  in  the  thirty-fixth  year  ot 
•"deciarat'ion'    her  reign,   \^  her  letters  patent  here  fhcwn  (^),  demifcd  decimal 

Hating  that  the  tithes  of  fo  many  acres  in  the  pariib  of  A.  and  that  the  tithts  af^njati  were  granted* 
11  good,  without  averring  that  the  lands  were  thofe  mentioned  in  the  grant,  or  that  ihey  were  not  there  ex« 
cepted  t  for  the  oyer  and  dmumr  iherson  confefs  them  to  be  the  tithes  mentioned  in  the  grant.  hxi^^»  3S* 
— S.  C.  a.  RoU.  Ab,  303.     S.  C.  2.  Roll.  Rep.  376. 

{})  See  5.  Co«  74*  b«    jparneii  340.    Dongl.  215.     i.  Term  Rep*  t49* 
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pradlni  to  the  plaintiff  for  life ;  and  that  the  defendant,  1607,  cut  STONrwowsc 
down  the  hay  growing  thereupon,  to  the  value  of  twenty  marks,       ^ZMnfi 
and  carried  it  away  without  paying  the  tithes  ;  and  fo  in  the  year  ^r^^"°*J^-* 
1607  ;  wherefore  lie  dcniands  tlic  treble  value,  being  forty  pounds.  ^  *    *" 

The  defendant  demands  oyeroi  the  letters  patents,  which  were  en-  ^  g/^  J'     g  c 
tered  in  hac  verba :  That  the  queen  deroifed  to  him  *'  omnes  illas  de-  i.  Tcnn  Rep. 
**  cimas  fuas  fuper  quanJ-  parcellam  terra  f/or<2/.  Bremere  in  parochid  H9- 
•*  Je  Radley  nuper  in  tenura  Tho.Harison,  ac  emnes  illas decimas  ?•  ^^^^' 
**  crefcenU  fuper  quand.  parcel,  terra  vocat,  Bartok-Bremere  nu-  *"       ^* 
^^  per  in  tenura  A.  Read  in  parochid  de  Radley  prad.  et  fie  de 
"  thirteen  fevcral   parcels,    qua   nuper  fuerunt  parcclla  pojjejfionis 
**  monaft.  de  Abingdon,  cxceptis  omnibus  illis  decimis  //i  Radley  in 
"  tenurd  JoHASUis  Tyndal,  ver.  reddltus  fixty-feven  pounds." 

Upon  this  declaration  the  defendant  demurred  in  law,  Becaufc 
the  plaintiiT  in  his  declaration  hath  not  fufiiciently  entitled  him- 
felf  to  the  tithes  of  the  one  hundred  and  twenty-eight  acres  of  the 
meadow  in  the  declaration  mentioned;  for  by  the  patent  fhewn 
(which  is  now  as  part  of  the  declaration)  it  is  not  exprelfed  that 
the  queen  granted  thofe  tithes  by  any  the  names  in  the  letters  pa- 
tents ;  nor  is  it  averred,  that  thofe  lands  were  any  of  the  lands 
mentioned  in  the  letters  patents,  nor  that  thofe  lands  were  in  the 
tenure  of  any  of  the  perfons  mentioned  therein ;  for  it  is  not  a 
general  grant  of  all  the  tithes  in  Radley^  but  of  the  tithes  of  fuch 
lands  in  the  tenure  of  fuch  perfons  ;  nor  is  it  averred  that  they 
tvere  in  the  tenure  of  fuch  perfons,  otherwife  they  did  not  pafs. 
And  in  proof  hereof  the  Books  of  7.  Edw.6.Dyer,  83.  Plow.  191. 
2-  Co-  33.  and  4.  Co.  35.  were  urged. 

Secondly,  For  that  it  is  not  ftiewn  that  thefe  are  any  of  the 
tithes  excepted ;  which  ought  to  be  fhcwn  when  lie  pleads  a  patcixt 
wherein  there  is  an  exception,  as  it  is  in  Djcr^  106.  and  S.Edwl^. 
pi  .y.     '  .        ' 

But  notwithilanding  thefe  exceptions,  the  Court,  upon  the 
firft  argument,  adjudged  the  declaration  to  be  good ;  for  the  plain- 
tiff declaring  tliat  the  queen  granted  pro'di^las  decimas^  it'is  a  fuffi- 
cient  allegation  that  thofe  tithes  pafled  by  that  patent ;  and  if  they  ' 
.  had  not  palled,  the  defendant  might  have  faid  '*  ?ion  conceJfit\\  and 
if  it  were  not  in  the  tenure  of  thofe  perfons,  or  excepted  therein, 
it  might  well  have  been  (hewn  in  evidence.  But  when  the  plaiii- 
tiff  faith,  **  qu'^d  conctjjit  prtvditL  deamaa^^'*  without  more,  it  is  a 
fufficient  averment  in  itfelf  that  flie  granted  them.  And  when  the 
defendant  demanded  oyer  of  the  patent,  and  then  demurred,  it  is  a 
confeffion  of  the  declaratVon,  and  that  the  declaration  well  {lands 
with  the  patent  that  ihe  granted  thofc  tithes  in  queftion. 

Doderidge  held,  that  if  Ihe  had  granted  thofe  tithes  by  thofe 
names  in  the  patent,  he  needed  not  to  have  averred  that  they  were* 
in  the  tenure  of  fuch  a  one  named  in  the  patent,  and  were  not  ex- 
cepted, for  that  had  been  more  prolix  than  needed  ;  but  ^^pradiilat 
•*  decimas^^  implies  as  much,  and  it  may  be  better  intended  by  the 
patent  ftiewn  that  they  are  tithes  granted  in  the  patent ;  wherefore 
the  declaration  is  good.  And  in  proof  thereof  was  cited  2^.Hen,S. 
Bro.  «*  Pica,''  143.  I.  HcN.  7.  pi.  28.  Bcauckamfs  Cafe, — And 
thereupon,  without  further  argument,  it  was  adjudged  for  the 
plaintiff;  although  upon  former  motions  in  8.  Jac.  1.  when  the 
demurrer  was  firft  argued,  they  were  very  flrongagainft  the  plain- 
tiff; but  no  rule  then  being  entered,  now  upon  motion  judgment 
was  given  againft  the  defendant. 

Paker 
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9as£  18.  Baker  againft  Blackman. 

Eafter  Term,  1 1 .  Jac.  i .     R9II 424. 
^VlT^A   ''    nr^^^^^^^'  claufum  f regit.     The  defendant  pleads,  that  fong 
plLd,  iharJi.  !^"^  before  the  trefpafs  one  James  Stephens  was  feifcd  in  fee, 

being' fcifed  In  and  in  I  a.  Ellz.  infeoffcd  Thomas  Norwood^  to  the  ufc  of  James 
fee,  conveyed  Bahr  and  Afttrf  his  wife,  and  the  heirs  of  their  bodies  ;  and  that 
to  B.  in  u\\j  they  had  iffue  /f<?«ry  Baier^  and  died  fcifed  ;  which  dcfcended  ta 
'^cutms'^the"'  *^*him,  and  from  him  to  his  three  daughters;  and  juftifics  by  their 
plaintiff  may     Icafe,  and  givcs  colour  to  the  plaintiff. 

reply,  that  c.  The  plaintiff  replies,  that  long  time  before  the  trefpafs  Sir  Tho- 
ul^Indmnttd  ^^^  TF'^'^  was  feifed  in  fee,  and  gave  it  to  Edward  Baker  and  Joan 
KoA.  in  tail,  hiB  wife,  and  the  heirs  males  of  their  bodies  ;  and  that  they  had  iffue 
and  may  tra-  the  faid  James  Baker  and  the  plaintiff,  and  that  James  had  iffue 
vcrfe  cither  the  Henry^  and  died,  which  Henry  died  without  iffue  male ;  wherefore 
^*^"  '"the*  °n  ^^  ^  *^^'^  ^^^'^  entered,  and  that  the  dcfefidant  committed  the 
veyance  in  uil  ^^efpafs,  &c.  and  traverfeth  the  feifin  in  fee  allcdged  in  James  Ste- 
to  B,  fhens. 

Ante,  44.  The  defendant  demurred  ;  and  fhews  that  he  traverfeth  the  feifin 

Dyer,  171.366.  in  fee  of  James  Ste^hens^  whereas  he  ought  to  have  traverfed  the 
6.  Co.  25.        gift  in  tail,  which  is  the  principal  matter  of  the  bar. 

*j^%,  '  '  Henden,  Serjeant,  ftrongly  urged,  that  for  this  caufe'the  repli- 
Woof,  574.  cation  was  infufficient.  But  it  was  argued  for  the  plaintiff,  that  the 
Jones,  89.  replication  was  good,  and  it  is  in  his  election  to  traverfc  the  feifin 
"*c  ^*D*  '^  ^^^  alledgcd  in  the  bar  or  the  gift  in  tail;  and  in  proof  thereof 
i'i2.^"i*5.  *^*  relied  upon  4.  Edw.  3.  "  Jraverje^"  Brook^  3.72-  26.  Hen.  8.  ^7.4. 
4.  Bac.Ab.  77.  6.  Co.  25. 

And  THE  WHOLE  CouRT,  after  perufal  of  thefe  books,  was  of 
tliat  opinion:  wherefore  it  was  adjudged  for  the  phintiff. 

Case  ,9.  P^^^^s  agdinjl  Hcyward. 

Trinity  Term,  21.  Jnc.  i.  Roll  i6i. 
tfiittinui  the  inRROR  df  a  judgment  in  the  common  pleas,  in  detinue  of  a 
bi**?^liJIJ"l^  *^^"^'  ^  P""  "^^  ^'^'^^^  pleaded,  it  was  found  for  the  plaintiff, 
to  rccovlr^^e*  *"^  ^'^^  damages  allefled  to  le^'en  pounds  and  cofts  fixpence  ;  and 
thin^  detained  1  if  the  bond  cannot  be  rcftorcd,  then  they  aflefled  for  damages,  bc- 
Bn  if  iUt caMAoi  fidcs  the  fcven  pounds,  twenty  pounds  more:  and  it  was  therc- 
*h  trf  Vfrf  ^^P^^^  adjudged,  that  he  fhould  recover  the  faid  fcven  pounds  and 
and^amarTs  for  fi^P^o^c  for  thc  cofts,  and  tlic  faid  bond  or  twenty  pounds :  et 
the  detention,    praccptum  fuit  vicecomiti  dijlringtre  for   the  faid  bond  or  twenty 

i.RolI.Ah.,o,.P^^"^^'  ^         ,    ^ 

Cro.  Eliz.  xi6u  And  thereupon  the  error  was  afligned,  For  the  judgment  ouj^nt 
Yeiv.  71.  to  be  conditional,  viz.  the  faid  bond,  or  if  he  cannot  have  thc  laid 
Co^L^*  *86^b  '^°"^»  ^^*^"  ^^^  twenty  pounds  ;  and  accordingly  thcdi/fringas  ought 
•  Ri  r'^L  /.,*  to  have  been  to  demand  the  bond,  and  if  it  cannot  be  delivered, 
then  the  twenty  pounds;  but  thefe  words,  **  and  i/tt  cannot  he  deli' 
♦*  vercd^^  were  omitted  ;  wherefore  it  was  moved  to  be  error. 

And  although  Waller,  the  proihonotary  of  the  common  pleas, 
certified  that  there  were  divers  precedents  there  in  tliis  manner ; 
and  it  was  faid,  tliat  in  the\Book  cf  Entries  (a)  judgment  is  entered 
in  this  manner,  and  allcdged  that  thc  judgn^nt  being  that  he  fhall 
recover  the  bond  or  twenty  pounds  tantamount^  and  is  to  be  in- 
tended conditional  that  he  fnall  have  the  bond,  and  if  he  cannot 
have  it,  then  tlic  twenty  pounds  ;  yet  upon  confidcration  of  many 

{0)  Co.  Em.  170. 

other 
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other  precedents,  and  the  books  which  mention  that  the  judgment     P«T«tf 

is  and  ought  to  be  conditional   in  itfclf,  and  not  by  intendment,       «r*»«»^ 

THE  Court  held,  that  the  judgment  was  erroneous;  for  bj  that      ^''^^*"« 

judgment  and  awarding  of  a  difiringas  the  flieriff  might  dill  rain 

for  the  one  or  the  other  at  his  choice,  which  ought  not  to  be  ;  but 

he  ought  to  diftrain  for  the  thing  itfcif,  and  if  be  cannot  have  it, 

then  for  the  twenty  pounds  :  and  although  the  writ  of  dijtr'tnga% 

was  well  made,  and  m  that  manner  as  it  was  ihewn  to  the  Court, 

yet  forafmuch  as  the  judgment  is  otheru*ife,  the  awarding  upon  the 

roU,  wliich  is  the  warrant  of  the  writ,  was  not  good  :  wherefore 

rule  was  given  that  the  judgment  Ihould  be  reverted. 


Buckland  agahfi  Otlcy.  ca5i  2a 


D 


EBT,  upon  a  demife  at  Cretk^  of  an  boufe  and  divers  lands  at  in  debt  for  rent, 
Crttky  and  of  fuch  feveral  ctofcs  ;  and  mentions  not  in  what  the  omiflion  of 
vill  they  were.  The  defendant  pleads  entry  by  the  plaintiff  into  ^^^  V^^^  ^'»«»^« 
parcel  of  the  faid  lands  in  Creek  ;  fo  a  fufpenfion  of  tlie  rent:  and  "^^^^^  **f^j' 
iflue  being  tajccn  thereupon,  it  was  found  for  the  plaintiff.  lateral  plica  ^  * 

And  it  was  moved  in  arreft  of  judgment,  that  the  declaration  was  which  admitt 
not  good,  becaufe  there  is  no  place  mentioned  where  the  other  *^*  ^**^- 
lands  were.  Be'i?"^'"''' 

And  ALL  THE  Court  held,  that  the  declaration  was  not  good  a.RoiLRep, 66, 
for  this  caufe,  and  it  had  been  good  caufe  of  demurrer  :  but  in  re«-  1.  Lotw.4?4. 
gard  the  defendant  hath  pleaded  a  collateral  plea,  Wz.  entry  of  the  Hob,  8a. 
plaintiff,  1  HAT  hath  macie  the  declaration  good  ;  for  the  Icaleof  the  5-  5^<*"»*  ^'B* 
land  is  admitted  by  this  collateral  plea  pleaded,  as  18^  £rf«v.  4- cowp,  S*4^ 
Wherefore  it  was  adjudged  for  the  plaintiff. 


Hilary  Term, 
21.  Jac.  I,   In  the  Common  Pleas. 
Sir  Henry  Hobart,  Knt.  Chief  Jujlice. 
Sir  Humphry  Winch,  Knt.         -j 
Sir  Richard  Button,  Knt.  K  Jujiices. 

Sir  William  Jones,  Knt.  ) 

Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Sir  Robert  Heath,  Knt.  Salicitor  General. 


Mapes,  Executor  of  Holdick,  agaifijl  Sir  Ifaac  Sidney.        ca..  ,, 

ASSUMPSIT  :    For  that  the  defendant^  in  confideration  the  ^Jfu^pfi^  on  . 
plaintiff  would  forbear  to  fue  one  J.  S.  on  an  obligation  promife  in  con, 
of  eighty  pounds,  promifed  to  pay  to  him  the  faid  debt  •  ^«<»«^*^on  ^^.t 
and  allcdgeth  in  faft,  in  the  writ,  that  he  forbore  to  fue  the  faid  7  S  *^*  P**""»^ 
per  magnum  tempus,  and  that  the  defendant  had  not  as  yet  paid  \t"jl!^l^'!L 
to  him,  hat  rcquijitus.  ^  J,,  ,»"^^^ ,„„, 

Kw  bond,  it  gOQd.^^ro.  Car.  241.     1.  Co^i.  Dig.  ijt,    Cowp.  671.  ^^  '^'^''"  ""^ 

The 
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cl 
Mayes  The  dc   aration  was,  that  he  forbore  him  per  magnim  temfus^ 

-r*'"^       VIZ.  from  fuch  a  time  of  the  promife  until  fuch  a  day,  which  was 
SiJ^x^^     for  a  year  and  a  half  after  the  promife,  yet  he  had  not  paid  it. 

The  defendant  ipkzdtd  non  affump/tt ;  and  it  was  found  againft 
him  to  tlic  damage  of  eighty  pounds. 
Hitch  AM  moved  in  arreft  of  judgment. 
First,  That  this  ajfumpjit  is  not  grounded  upon  a  fufficicnt 
confidoration,  vi%>  that  he  Ihould  forfcar  for  a  certain  time,  fo  as 
it  might  appear  to  theCourt  that  there  was  a  fufBcient  time  of  for- 
bearance, and  a  fufl&cient  confidcration  to  maintain  the  adion :  as 
in  SachforiTs  Cafe  {a)  it  was  adjudged,  that  an  ajfumpjit  for  the  pay- 
ment of  a  debt  in  confidcration  to|ftay  a  fuit  per  pauUuIum  tempus 
was  adjudged  void  :  fo  in  another  cafe  (^),  that  he  fhould  forbear 
fer  breve  tempus^  although  he  alledgcth  forbearance  for  half  a  year, 
an  aftion  lies  not,  for  the  cbnfideralion  is  no  fufficicnt  ground  for 
the  aftion. 
In  m  mffumfjit       Secondly,  Admitting  that  the  confideration  to  forbear,  &c. 
on  a  promife  to  fl^ould  be  good,  becaufc  it  (hall  be  intended  to  be  a  total  and  ab- 
J^  in  coofi.    ^^j^^^  forbearance,  yet  the  declaration  is  not  good,  becaufe  the  writ 
bTS^^hereis,  per  magnum  temp'us  he  had  forborne  to  fue,  not  mentioning  any 
the  writ  al.       time  ;  and  the  declaration,  that  he  did  forbear  per  magnum  tempus, 
ledged  that  he    A///r^/  from  the  time  of  the  promife  until  fuch  a  day,  &c.  and  doth 
lorbore^V-    "^^ot  Ihew  that  it  was  until  the  day  of  ihc  w^i^  &c.  for  if  he  doth 
-  iL?-Tui  the  not  perform  the  confideration  on  his  part,  there  is  not  any  caufc  of 
declaration        aftion ;  and  then  here  it  fiiall  be  intended  that  he  did  not  forbear 
Ihewcd  that  he  ^y^x\\  the  day  of  the  writ,  becaufe  the  day  of  the  writ  is  not  lliewn ; 
-forbore  ftr    ^^^  j^  ^^^^  j^e  intended  ftronge^l  againft  the plaintifF,  that  he  did 
«  r5C,  ""'"  forbear  but  until  fuch  a  day,  and  afterwards  before  the  writ  brought 
«yvo«  tbt  lime  fued  that  aftion.  And  Upon  thefe  exceptions  it  was  argued  at  large. 
n^  '^prcmifi     ^^^^  HoBART,  Winch,  and  Huttok,  (Jones  being  abfent 
•w/S-it in  chancery)  held,  that  the  plaintifF fhould  recover  :  for  d^^^^^^^^ 
ihali  be  in-,      conceived  that  a  confideration  to  forbear  to  fue  a  perfon  for  iucA 
tended  tbat  he  ^  ^eht  is  a  good  confideration,  and  it  fhall  be  mtended  a  total  ana 
forboce  un.ii     ^bfolutc  foibcannce  (as  HuTTON  and  Winch )ieki);  aijd  that  it 
the  day  of  the   ^^^  ^^f^^.^^^t  paid  it  before  upon  this  promife,  and  after  the  plain- 
Am;,  zso.  397  tiff  fued  for  the  debt,  the  plaintiff  is  chargeable  '^^^^^^^^^^^h 
505.  the  cafe,  for  it  is  an  implied  promife  in  the  plaintiff  that  he  fliouW 

cro.  iiiz.  387.  forbear  his  fuit  totally ;  but  yet  when  the  plaintiff  bath  forborne  a 
Wob.  88.  219.   convenient  time  (when  there  is  no  time  mentioned),,  \X  the  dc- 
cLtu  6,1       fi^ndant  do  not'pay  the  debt  according  to  his  promife,  the  plaintut 
Cowp.  671.      ^     ^,^j^  ^^^  j^jI^  ^P^j^  his  promife,  and  he  needs  not  tarry  aU  lu^ 
life      And  here,  when  he  fhews  that  he  forbore  per  magnum  ^emfusr 
viz.  fuch  a  dav  and  year,  that  well  agrees  with  the  writ;  aj^<*;^«^" 
the  date  of  the  writ  doth  not  appear,  it  fhall  be  intended  that  iie 
did  foibcar  until  the  day  of  tlie  writ ;  and  fo  the  adion  is  wcu 

brought.  .         35 

HoBART,  C;./V/ 7«>V^  agreed  with  them,  that  the  aa.onW« 
well  broiieht,  and  the  declaration  good,  becaufc  he  (hews  W  c 
forbear  it  for  a  convenient  time :  and  he  held  that  he  was  not  boun 
by  this  agreement  to  forbear  totally;  and  denied    that  PP?"  7^. 
agreement  he  is  chargeable  in  an  «ir««//',  iHie  (after  ^^if^^^l^^ 
covered  from  the  defendant)  Ihould  fue  for  the  fame  debt ;  »r 
is  not  a  promife  to  reftiain  him  totallv,and  without  exprels  «o' 

he  is  not  chargeable  by  promife. '.  Wherefore  it  was  ad^udgea 
tlie  plaintiff. 

■  («)  Ho/c.  rc;«,  37&}?.Er.i,,    Cro,  Elix.  455.-.  (*)  ^"*"*' *^rocll-- 
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Brookbaok  ^ainfi  I'ailor.  Ca«b  «. 

/«  /i#  Exehtquer-Cbamkr. 

A  SSUMPSIT;  Wbciw  the  plaintilT.  at  the  dcfendanlS  tcqucft.  '^^'^^l^^^^ 
f*"  20.  Jpril.  19.  Joe.  I.  dctnifed  to  one  John  Jemtings  his  houfc  '^^^"^t^^^ 
in  Lcnd^n  for.ai  yctr  if  fntiiHo  26.  jfyrtlis^  l^.Jac.  i.  rendering  commence /tmi 
fifty  ihillinn  quarterly ;  that  the  defendant  promifed,  if  the  faid  the  raid  zoth 
Tenmngs  did  not  pay  the  rent,  thai  h«  would  pay  it ;  and  alledgeth  ^'^A by  virtue 
in  faav  qmht virtuu iimiffimii  he  entered  the  aferefaid  20.  ^f^i^^^lra^i^^^' 
19.  Jac.  I .  and  was  pofleflcd,  and  had  not  paid  the  rent ;  and  that  ^oth  j^rO^  u 
the  defendant^  li^it  requifitus^  had  not  paid  it*    The  defendant  good }  atthouf^ 
pleaded  mn  ^ffumfjk ;  and  found  aj^inft  him ;  and  the  jury^  find  [^^*21^**' 
damages  occafi$ne  affumfilonis  pnidia.  to  five  pounds ;  and  judg- {j*^~*** 
ment  thereupon  ;  and  error  tliereupon  in  tlie  exchequer-chamber.    ^^, 

Thb  FiEst  Error  afiigncd,  Becaufe  the  entry  is  alkdged  to  Aiiie,<6e. 
be  before  the  term  begun  ;  fo  it  is  a  dtfleifin)  and  then  no  rent  is  Co.  Ut.  tta  •• 
due. — &fJ  HCH  ai/$caiitr  I  for  although  he  alledgeth  an  entry,  yct^2^P*7»;- 
there  is  not  any  exptelfion  alledged»  and  fo  no  di&ifin  ;  and  the 
debt  is  due  by  the  tontraft^  tad  the  action  lies  up«n  it. 

TheSbcond  Error  affigntfdwas^Beeaofc  it  is  not  alledged,  that  i^ockmoHie. 
notice  was  given  that  the  other  had  not  paid.-*-f  ^^  non  alUcatur  j  for  ^Jj^  ^^^J^ 
he  at  his  peril  ought  to  take  cognizance  of  the  non-payment  and  Ante,  s8S.  41s! 
pay  die  rent»  otherwife  the  promife  is  broken.  493. ' 

t.Cooi.  Dig.47|« 

TheThirdError,  Becaufe  the  verdift  af&Is damages  •ctafiMu la  4^f^  ^^ 
cjjumptioms  ^r<r^/^ir,  where  it  ought  to  be,  occajloni  non per/ormaihnis "»"  p^yauni  o£ 
frmiiJf.pnedUt.  for  the  pfottiifc  is  rtot  thecaulb  of  the  damages,  but  "^^^  "^^ 
the  non-payment  thereof. — Scd  mn  allocatur  \  for  the  promife  is  m^jjeiM  mm- 
the  caiife ;  and  the  jury  finding  the  jflue,  and  aftefiing  damages,  aU  ••ybw  ^f^f  • 
though  it  Were  not  fo'Und  for  what  catife,  yet  it  hftd  been  well "  "'••'*  f '^- 
enough.     Wherefore  the  judgment  i^as  afiirmed.  n*^f  "?'**^ 

Memorandum. 
t  N  this  Tcl-m  Sir  Robert  Houghton,  one  of  ft«*  TutticCs  of  the  king's  The  deith  oC 
^  bench,  died  at  his  chamber  in  Serjeant s-Inn^  in  Chancfry-lant^  sli*.«oiishio 
being  a  nloft  revercrld,  prudent,  learned,  and  temperate  Judge;  and 
inferior  to  none  of  his  time. 


icon. 


Itafter  Term^ 

22.  Jac.  i«    In  the   Common  Pleas* 

Sir  Henry  Hobart,  Knt.  Chief  Jujiice. 

sir  Humphrey  Winch,  Knt.     1 

Sir  Richard  Hutton,  Knt.  >  Juftices. 

Sir  William  Jones,  Knt.  J 

5>V  Thomas  Coventry,  Knt^  j/lttomey  GeneraU 

Sir  Robert  Heath,  Knt.  Solicitor  General. 


Holman  t^ainft  Chute.  cme  1. 

Eajter  Tirm^  as.  Jae^  I«     EoU  400.     Im  C.  S, 
^EBT  for  three  hundred  pounds  in  the  Met  et  detimti  For  that  An  exeoator 
I  the  plaintiff  by  indenture,  by  the  name  of  PhiRp  Holman^  n»y  bring  debt. 

execuw  of  John  «>/mtf «,  dcwifed  tp  the  defendant  fuch  Jl^^"^*" 

Ifinds  which  ^le  had[  by  extent  for  fuch  a  ^^\x  recovered  bv  John  j,^  imbi^bkr 
CAO.  JAC.  Y  y  Hobnon^ 


D 
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it  itttntt,  ai-  Uolmoftf  HABENDUM  for  fo many  years,  reildlrtlng  fudi  rent  i  and 
though  he  had  f^^  ^hrce  year*  arrcar  brought  the  aftion. 

c«tof.  Whereupon  it  was  demurred,  Becaufe  the  a^ion  Is  brought  by 

Ante,  545.  him  in  the  Met  et  detinet  upon  a  leale  of  land  which  be  hid  as 
s.  c.  Winch,    executor. 

**•  Scdmn  alhcatur ;  for  it  is  not  brought  by  him  zt  executor j  al- 

c!!rth.  4^^^'    though  he  be  named  executor  in  the  indenture  ;  and  this  adlon  is 
s  Mod.  1*85.     o^  bis  own  contract :  and  although  he  made  the  leafe  as  executor^ 
8.  Mod.  s8S.    yet  making  tlie  leafe  for  years  by  indenture,  if  he  hath  any  other 
ts^-^         title,  it  pallcth  well  enough,  and  is  upon  his  own  contrad,  and 
^°' Mod  ***     ^^^  ^^^^  ^^^^  ^^^  *^  **  '^  ^^  ^^^^  fcifed  in  his  own  right. 
cro.Eli1.3a6.       Jones,  Jujllcey  remembered  the  cafe  of  Sir  George  Reywett{a)^ 
^^*r'Ji*r        where  in  debt  againft  him  for  the  efcape  of  a  prifoner  wJio  was  in 
It  J.        ^^     execution  upon  a  judgment  in  the  time  of  the  teftator,  being  in 
the  dtbet  et  detinet ;  although  the  cfcapc  was  in  the  time  of  the  ex- 
ecutor, yet  being  for  debt  due  to  the  teftator,  it  ought  to  have  been 
in  the  detihet  (h)  ;  for  there  is  no  a&  by  the  executor,  and  the  debt 
is  due  to  him  merely  as  executor*    Wherefore  it  was  adjudged  for 
the  plaintiff^ 

^a)  Ante,  546. 

{k)  See  1 6.  &  17. Car.  3.  c.  S.  whkh  aWhthli  error  after  verdia. 

'^'''''  Theaker's  Cufe. 

Tf»«  courfo  0/  A  LPHONSUS  THEAKER,  coufin  and  fieir  of  fFiinam  Theaker, 
^VX  **^^^  ^^^  **^**  ^^  lyilllam  Thtak4t  (bccttifc  lie  had  not  any 

v:ntr$  ujfiui'  *ffuc  aPvc  at  the  time  of  his  death,  but  Mary  bis  wife  Vras  then 
erM,  where  the  fuppofed  to  be  enfclnt  by  him),  who  died  ic.  February  1623.  and 
Widow  it.  with  fhc  was  married  again  to  one  Johii  Duncoml  Wtthm  a  week  after 
*t^'^hu(b^  the  death  of  her  hufband,  procured  out  of  the  chancery  a  writ  de 
and  marrtci  a  vefiire  ht/picinido  of  the  faid  Mary^  direAcd  to  the  IheriiF  of  Londcn^ 
lecond  hujband  to  caufc  the  faid  Mary  to  be  fearched  whether  fhe  were  with  child 
before  her  ddi-  by  tliC  faid  JVtUlam  Theaker^  et  quando  fuit  farltura  (no  -ipcntioii 
^*'y-  beli^',  made  of  her  fecond  marriage)  ;  and  this  writ  \\*s  a^ordin^ 

t^  ^?'^?7'*  tw  the  precedent  of  the  cafe  Cro.  Eiiz.  566.  of  the  like  writ  agAinlt 
iiJ/i.^*'*  ^^^y  l^^^^^^^g^h'     1  l^is  writ  was  returnable  in  the  common  plctS : 

Winch,  71.      the  llierifF  returned,  that  he  had  caufed  her  to  be  fearched^  and  tt- 
Cro.  Eliz.  566.  turned  ttie  inc^uifition,  tliat  by  fuch  perfons  he  caufed  her  to  btf 
Wo«Jt  $»!•       fearched  and  tound  her  to  be  enfeintf  et  quid  fuit  paritura  within 
Rcjii^r,  227.   twenty  weeks  :  wherefore  he  now  prayed  a  iecondwrit  out  of  this 
court  to  be<lire£ted  to  tile  iheriffof  Surrey,  becaufe  (he  Was  re- 
moved, with  her  hulband  to  /Vandfworib  m  Surrey^  and  there  in- 
habited, that  die  :8icrifF might  tate  her  into  hiicuftody,  and  keep 
her  until  (he  were  delivered  of  her  child,  that  there  might  not  ap- 
pear to  be  any  falfc  or  fuppofilitious  birth  ;  and  that  in  the  interim 
he  Ihould  caufe  her  to  be  viewed  every  day  by  certain  matrons 
named  by  the  court  in  the  writ ;  and  that  fome  of  them  Ihould  be 
at  the  birth  of  the  child,  according  to  the  faid  precedent  of  Lady 
UWoughbfs  Cafe:  but  becaufe  in  that  cafe  the  lady  was  a  widow, 
and  fo  fuch  a  courfe  might  well  be  obfcrved,  but  here  (he  is  a 
&ce  note*  (17)  ^'w^  t^vcrty  who  ought  to  cohabit  with  her  hufband,  they  would 
and  (x)  Har.    not  take  fuch  a  courfe  with  her,  but  left  her  with  her  hufband, 
grace's  Co.  Lit.  h^  entering  into  ti  recognizance  that  (he  (hould  not  remove  from 
^rtJi^Wmi    ^^^  houfc  wherein  they  then  inhabited ;   and  that  one  or  tfio  of 
«w  194*        ^^  women  returned  by  the  (heriff  (hould  fee  her  every  day,  and 
• .  •  that  two  or  three  of  them  (houldbc  prefent  at  her  travail ;  for  it  war 

fai4 
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ifaid,  that  this  iflvic  might  be  well  faid  to  be  the  child  6f  the  firft  T«tA«ii't 
huiband,  aud  ftould  inherit  his  land ;  fo  as  if  there  were  any  falfc  C^««- 
br  fappoiititioos  birth,  the  confin  and  heir  might  be  difinherited. 
Wherefore  a  writ  *ras  accordingly  Awarded  to  the  Iheriff  of  Surrty^ 
to  caufe  her  to  be  fcen  every  day  until  her  deliv^  by  two  at  leaft 
of  the  &id  women  returned  by' him  i  and  that  thred  of  them  or 
more  (hould  be  prefent  with  her  at  her  delivery,  fo  as  no  fallhood 
might  be  in  her  birth. 

Note,  After  this  coarfe  obferved,  Oxt  was  delivered  of  afemale 
child,  who  was  afterwards  by  inquJfition  found  to  be  the  dayghter 
and  hcit  of  the  faid  William  Theater  deceafed. 


Trinity  Term, 

22.  Jac.  I.    In  the  King's  Bench* 
Sir  Ranulph  Crew,  KnU  Cbitf  Jtfiice. 
Sir  John  Dodcridge,  Knt.  1 

I  Jufiices. 
Sir  Thomas  Chacnberkitit  KmK    y 

SM  Thomas  Coventry,  Knt.  jttttfrney  GentraL 
Si'r  Robert  Heath,  Knt.  S$Hcit$r  General.- 


CAIt  If 


Peter  Harris  agaiTiifi  Peter  de  Bervoir. 

BafterTerm^tz^Jac.  I.    Roll 

DEBT;  fuppoiing  that  one  S^if/Vr  delivered  to  the  defendants  one  mia  site 
one  hundred  pounds  to  pay  to  the  plaintifF^  and  that  hemoMy  totno. 
had  not  paid  it  to  tlie  plaintiff:  wherefore  he  brought  «*»«'«o  i**y « 
diisaaion.  "^ooM^'"* 

After  verdift,  yif on  nan  debet ^  it  was  moved  in  arreft  of  judg-cr;li,iy^,«/imay 
uient,  that  debt  lies  not ;  for  there  never  was  any  contraA  betwixt  mainuin  eiiher 
the  plaintiff  and  defendant,  nor  any  delivery  of  the  money  bv  the  •«  '^^  ^ 
plaintiff  to  the  defendant,  and  therefore  no  aAion  of  debt  'lies  :  *^^  ^^ 
yet  peradventure  he  might  have  account  upon  this  receipt ;  but  no  2Sw  for  th^ 
other  aSion.    But  it  was  screed,  that  the  bailor  (if  the  money  be  recovery  of  ic. 
not  delivered  to  him  to  whom  it  ought  to  be  delivered)  may  have  Dyer,  si. 
a^ion  oi  debt  or  account  at  his  eleQion  i  but  he  to  whofe  nfe  the  ^^"^  H 
bailment  was  made,  IhaU  have  account  only.  "luo*°^ 

Dam?ort,^(»/'  the  plaintiffs  agreed,  that  if  money  be  delivered  to  \.  Leon.  \%. 
another  to  deliver  tq  7.  •^-  or  to  the  ufc  of  J,  S.  there  J.  S.  (hall  «•  ^•"»  ^P- 
not  have  a£tion  of  debt  but  account  only.    But  when  it  is  delivered  59»« 
(as  it  is  here)  foiVittd.  to  J.  S.  which  is  intended  in  fatis&dion  of][^^\^^ 
a  debt,  there  it  is  not  countermandable ;  and  he  who  it  to  receive  i*o.  Mod.  4^%^ 
it  as  a  debt,  may  upon  this  receipt  have  an  a£tion  of  debt  or  ac  4-  ^f^f  *^n* 
count.    And  to  this  purpofc  the  record  of  a  judgment' wa?  Ibewn^^P-  *94- 
in  TrimtjfTerm^   13.  Jac,  I.  in  the  common  pleas,  Greenvile  v.  ^^' 
Slaning  in  debt,  fuppoiing  that  George  Greenvile  delivered  iuch  a 
fum  to  be  paid  to  tlie  {)laintiff ;  and  for  non-pavment  debt  was 
brought;  andadjudged  for  the  plaintiff.  Fideii.  Hen.  8.  Dyer^  2i» 
41.  Edw.  3.  tl.  10.    a8.  Edw.  3.  "  Debt,'*  146.  tliat  the  bailor 
may  have  debt  or  account  5  but  not  that  ce,^y  fittiSfe  (hall  have 
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p.  HAR»ift    tliata£tion.    But  36.  Hen.  6.  ^/.  10.  ^  39.  Hert.  6.  ^/.  44.  a^, 
mgnUjf      that  r$^;f  j«^  a/J  tho  delivery  is  made  may  have  debt  or  account. 

And  of  tliat  opmioii  v^crc  Doderidge  and  Lea:  wherefore 
rule  wa»  given  that  judgment  fhouid  be  entered  for  tlie  platncifiV 
UAle&  other  cvaS^  &€.    f^ide  ai.  Hen.  7.'  pi.  7. 

^*"  *•  *  Fofler  againfi  Brownings 

Im  Common  Fleas'* 

i/flanderout      A  CtlON  FOR  THESE  WORpS:  ^  Thou  art  a*  arrant  a 
words  hm  re  ITS.  «<thief  as  any  isin£«^Ai/?J;  forthou  luft  broken  up7-5.cheflr 
ther  faa,  thvc     •^^  taken  away  forty  pounds, 
mult  be  an         After  Vcrdift  it  was  moved  iit  arrcft  of  judgment,  Becaufe  he 

aT'TS*  *^  ^^^^  ^^^  *^^^  **^  ^'^^^^  ^^^^  ^'^y  ^^^^^^  ^'^  England :  and  the  lall 
that  fa«.  ^  vrords  do  not  import  anjf  felony  ;  for  he  ihcwetU  not  that  he  ftolc 
Hott.^-^.        *"y  money, /}r  robbed  hinxof  any  money. 

Cro.  eI.i.  414.     And  therefore  all  the  Justices  held,  that  thea£^ron  lay  not ; 
308.341.         for  it  is  not  to  be  maintained  by  intendment,  but  by  cxprefs 
*"  B^**'  AiT'     ^^^^^  »  for  the  firft  words  without  an  averment  will  not  maintain 
5*««Ti4  5M.  ^^  aftion.     And  the  words-  do  nott  prove  any  felony  to  be  com- 
mitted V  fcs  the  money  may  be  t;*kca  away,  and  the  cheft  brokca 
open  upon  pretence-  ot  title,  and  in  thenud-day,  and  prcfcnce  of 
divers;  and  then  it  is  not  »iy  fctoiiy. 

HoBAKT,  Cbie/ Jtffiicr^  put  the  cafe:  If  one  faiths  **  Thou  art  a 
•*  thief,  for  thou  baft  t^ien  away  my  corn,"  a£tion  lies  not;  for 
the  taking  may  be  lawful.  But  if  he  feid  faid^  **  For  thou  haft 
**Jiolcn  my  corn/'adion  lies  ;.  for  it  fhail  be  intended  corn  thrcfti- 
ed,  and  not  iathe  Iheaves..  Whexeforc  it  wat  adjjudgcd  for  the 
*  d«&iadaAt. 
CAtt  jw  GoM&ghann  agahfi  Some. 

iiiwhHmapner  r\OWER.  The  tenant  vouches  the  hew  im  Ac  fimc  county> 
J'^K*^*  '**  *-^  who  enters  iutQ  the  warranty,  aivl  pleads  "  fiens  per  defcent^^ 
wuTeii.  *        ^^^  ^^  they  were  at  iflue  ;  and  ajt  tt\tmjp^'tus  madfidcfault:  where- 

C(K  18  ^pon  at  the  day  In  banco  judgment  was  given^ag^inA  the  tenant. 
<jra.Car.  x^j.  Hekdf.v,  Serjeant,  moA?cd„tlia4ttl)c  judgment  ought  to.  liave  bcca 
conditional,  viz,  ngaiiiil  the  heir  for  what  lie  had  in  tlie  fame, 
county,  and  if  he  had  not  any  eftatc,  againft  tlie  tenant.  And  fo 
were  fevcial  books  a:id  preceden^s^  viz.  Afich^  38.  isf  39.  £Jiz. 
JRoII  1288.  AjMurnhandi  Cafi^  wlicce  tihc  tenant  vouched  tlift  heir 
in  the  fame  county.  Kld^  3,  Hen..  6..  j>/-  17.  7.  Edw.  6.  **  Dvwry^ 
148. 
The  Court  heic},  tha£  b«A  ways  wen  good. 

^*st4^  Giles  Bray  againji  Sir  Paul  Tracy. 

•^IS^r*  "WTASTE;  and  decbrts^  uporr  a  leafir  for  ycarsy  remainder  to- 
m^nuLin!!**  -^*'  ^''^>  ^^^  *'*^t  without  impeachment  of  waftc,  remain- 

tiofttew^  d^  to  Gi/ri  Bray  in  tail,  for  that  the  faid  Duke  Bray  is  dead,  and 
comeiitMri  4of.  tiiat  the  tenant  had  comfakted  wafie  ia  cutting  down  divers  oaks,. 
ins  tbeUiecf    to  hiJS  di&iTicrifon. 

the  ttnacil  for 

life,  aiihovrfth  Upon  ^  null  wa0e**  plcaded>  the  jury  found  all  ihe  declaration  ; 
there  be  an  ifi>and  that  the  tenant  bad  committed  the  wafte  in  the  life  of  the  ic- 
rermediate  rt.  ifttntfor  life,  who  is  now  dead  before  the  writ  brought. 

impeacHmtntoT  w-aft-.— Joftei,  51,  Co.  Ut.  54.  a.  5,  Co.  76.  Moor,  rS.  3«7.  Ale]ni,.8^« 
2.  R0U.Ab.S29.    2.  Inft.  3C1.    5.  Com,  Dig.  674.    DoojL  1,84.     i*  Term  R«p.  55. 
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Tnt  CovAT  kcldt  that  the  plaintiff  ihovld  recover,  and  that.      Bxat 
there  is  not  any  variance  betwixt  the  decUiatiou  and  the  eftite      7?^ 
found ;  for  he  committing  wafte  in  the  life  of  the  tenant  for  life,      P-T»act. 
when  he  dies,  he  in  remainder  may  have  the  afiion,  as  if  it  had 
been  done  in  his  own  time,  and  after  the  death  of  the  tenant  foe 
life  ;  for  although  in  the  life  of  the  tenant  for  life,  the  termor  b^ 
his  ailent  might  iiave  made  wafte,  and  he  had  not  been  puniihabie 
afterwards,  yet  when  he  is  dead,  he  who  committed  the^  wafte« 
bath  done  it  to  the  difinherifon  of  him  in  remainder ;  and  it  is  all 
Aop  as  if  it  liad  been  done  «fter  the  death  of  the  tenant  foi:  life. 

Crocker  Bgsiiifi  Kelfey.  c^st  j. 

r  JECTMENT  in  the  king*s  bench.  Upon  a  fpecial  verdiA,  the  a  leaic  for 
^  cafe  was,  J^hn  A/,  and  his  wife  were  tenants  in  tail,  remain*  y«'«  «wHie  by 
dcr  to  the  heirs  of  tlic  hulband,  by  a  conveyance  made  by  the  huf-  ^^I'J??"'  '^ 
band  during  the  coverture.    The  hufband  hath  iffue  a  fon,  and  dies.  JJ^  aB«iwW 
The  fon  in  die  life  of  bis  mother  levies^  fine  to  the  ufe  of  himfelf  by  the  UTm  in 
and  his  heirs.  The  wife  lets  the  land  for  twenty-one  years,  without  tail,  Ugood, 
referving  the  antient  rent,   a;id  afterguards  dies.    The  fon  hath  ""^^J^**^***- 
iffue  a  daughter,  and  devifcs  the  land  to  the  defendant:  and,  Whc-|^5^^^**^^ 
Cher  tliis  were  a  good  icafe  to  bind  the  devifee  of  the  fon,  after  the  ib*ved,pur(oMit 
death  of  the  wife  t  was  the  qucftion ;  and  adjudged  for  the  plaintifF|  to  31.  Htm.  s. 
that  it  was  a  good  leafe.  c.  »s.  c  au 

NOtk,  'This  cafe  b^n  in  the  22.  Jac,  i.  but  adjudged  in'-C.W,joii«, 
I.  Car.  I.  by  all  the  Court,  after  divers  arguments  at  the  bar.  ^^  Hotton  % 
S.  C.  Bridf.  17.    S.  C.  1.  Roll.  Rep.  490.  49S.    S.  C.  i*  R9II.  Aiw.  S43.     S.  C,01d  B:ndL  139.14]. 
HargraveU  Co.  Lit.  2S.  b.  mttii,  9*  Co.  1 1%,    Hob,  254,     %,  Sid.  62.     Cro.  Eliz.  435.    Doygl.  53. 

Note,  Afterward  in  ^.  Car.  i.  a  writ  of  error  being  brought  Huiband  and 
\ipon  this  judgment  in  the  exchequer-chamber,  and  the  errpr  af-  wife,  tenants  -n 
iigned  in  the  judgipent  in  matter  of  law,  and  no  other  error,  it  was  'P^***'  **»*  ^^ 
argued  by  Mason  for  the  plaintiff  in  the  writ  of  error,  and  by  J^^'^jJ'^J^^ 
Dami^ort,  Serjeant^   for  the  defendant.— The  principal  reafon  band  during  the 
initilcd  upon  by  the  plaintiiFin  the  writ  of  erro^  was,'Becaufe  by  the  covmuie  • 
line  witli  proclamation  by  the  fon  the  eftatc-tail  is  docked  and  »^c  iffoe  in  tsiU 
barred ;  and  when  the  wite  died,  die  eilale>tatl  was  not  in  effe^  but  ^^  *^  *^*^ 
determined;  and  therefore  compared  ittoJuJiens  Cafi  (a),  ff^al-^^l ^^'^ 
Jifflham*s  Caft  (^),  and  Sir  Gccrj^e  Brown's  Cafe  (c)  ;  and  cited  theufc  of  himfdf 
cafe  of  G$dfrey  v.  Pafttn  (i)^  where  a  tenant  in  tail  had  iflTue  a  fon  in  fee,  after 
and  a  daughter,  and  the  fon  levied  a  fine  with  procbroation,  and  '^^•c^  ^^  "***- 
died  without  iffue  in  the  life  of  his  fiither,  and  it  was  «ljudgcd  [||.^''^'^||^^^/" 
that  it  was  not  any  bar  to  the  daughter,  who  claimed  the  eftate*  i^feTor  y&in  ; 
tail  after  the  death  of  her  &th€r,  becaofe  ihe  needed  not  make  any  the  leafe  is  good 
defcent  or  conveyance  by  her  brother  who  is  dead  without  iffue<*»"»8»^«^^'"'« 
in  the  life  of  her  fiither;  and  fhechimfcig  immediately  from  the ■^'*^^'*J*'^*^^^^ 
father,  this  fine  could  not  bar  or  determine  her  eftate.    But  hercfi^^^unitfi  \\^ 
he  who  levies  this  fine  doth  not  furvive  the  mother,  and  therefore  iflue  fail, 
the  daughter  Ihall  not  be  barred  to  claim  the  cftatc-tail ;  then.Hob.  332. 
when  the  mother  dies,  the  eftate-tail  is  determined  as  to  her,  and  Yeiv,  51. 
the  daughter  is  in,  in  a  remainder  in  fee,  and  fo  ihall  avoid  the  leaie.  9<  co.  1 40 

Cro.  Car.   ^^|> 
478.     1.  Roll.  Rep.  49S.     \,  Com.  Dig.  234.     a.  Bac.  Ab.  530.     3.  Bac.  Ab.  324. 

fa).  Dyer.  (1^  In  the  cdmmon  pleas,  Michaelmas 

ih\  Plowden,  C47,  Term,  13.  Jac  t.  Rett  7^3. 

(»*)  3-  Co.  si.i. 

Y  y  3  But 
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Cm«cxt»        But  ALL  TMf  JutTicis  AND.  Baroks  agr^,  thft  although  by. 
agmmfg      ^^  f^,^^  (|r|^  clbte^tail  IS  barred  qu^qd  him  who  levied  it  and  his  it- 
*      fuc,  yet  it  i$  not  determineid  in  rei  veriiaU ;  ^4  aU  ftrangers  may 
fay  tnat  it  is  in^Jfii  and  the  wife  Vi(hp  is  mother  to.  the  ilTue  re- 
mains 9^ways  ten^t  in  taii ;  and  wh^n  (he  n;i.ade  the  leaff  for  vears^ 
Ve  it  with  thp  ancient  rent  or  not,  yet  it  is  a  good  \^fe,  ana  Ihall 
bind  |11  perfoni.    And  fo  it  was  rcfplved  in  the  caii^  pf  Ttnrk  v. 
Sfarbamst  that  fuch  a  leafe  by  th^  wife  fhall  bi^d« 
A  'fife  for  But  whereas  it  was  objc£led,  that  tl\is  leafe  for  yeai:s  is  an  alic- 

wrtmSebT  r*.^'°^  within  the  ftatutc  of  tin.  Hen.  ^.  c.  20.  for  the  wife  was 
•lointTtfe.  jointrefs  by  the  aft  of  the  hulband,  therefor^  the  iflbe  by  reafon  of 
tenam  in  ta(i  the  eftate-tai|  fliall  avoid  tiiis  le^fe,  as  \t  is  hel^  in  S»  Gtfirge  Browne's 
knot  an  ^e.    Cafe  {a)  \ 

fliaw  wftwli  The  Justices  akd  Barons  held,  that  it  i^ witho^itqueftion  i 
n.l/#ji.7.c.io.  for  being  but  an  ordinary  leafe  for  twenty-one  yeats,  it  cannot  be. 
i.RolLAh. f4t.  ^^^4  ^°  ^  *^  alienation  ot  the  eilate :  but  if  (he  had  accepted  a  finc^ 
^.  Co.  51.  *  and  re-grantcd  it  for  1000  or  coo  years  to  change  the  inheritance,^ 
y  K«b.  j3 J.  that  peradventure  might  have  been  within  tlie  ftatutc ;  but  as  the 
3.Bac.Ab.3i4.  cafe  {%^  it  is  vifithoat  qutlUoA  -  wherefore  the  ^udgn^ent  was  af-. 
ftmcdt 

{m)  J.  Co.  59,  b. 


Michaelina&  Term, 

2%.  Jac.  I.     In  the  Common  Plcasu 

$if  Henry  Hobart^  JCff/-  Chief  Jujlice. 

Sir  Humphrey  Winch,  Kiii.       1 

Sir  Righaifd  Huttop,  Kfft^  [juices. 

Sir  Fi;a<ic)s  Harvey,  Knt,  .  J 

-Sir  Thomas  Coventry,  Knt.  Attorney  Generaii^ 

Sir  Robert  Heath,  Kvf*  So,Jlk:ifor  Genef^^L 


M^mpjrandun;). 
C4i»  1.     T  TFON  AUndf^  Ih)?  eigbtcen.tK  of  0/lohr  this  Teijnj,  Sift 


taw  promo* 

ttORS. 


UFON  AUfub^  Ul?  eigbtcen.th  of  O^ohr  this  Teijnj,  Sir 
W^LtiAM  Jones,  one  of  the  Jullices  of  the  copfiniof^ 
pleas,  wf  s  made  Jiiiftic^  of  the  king's  bexvch. 
Sia  Thomas  Chambervaik,  one  of  the  Jijtiiices  of  th«  king*s 
bench,  having  ^  wri,t  of  difd^ige  del^Tcred  him,  and  affK>;n.ted  ta 
be  O^iAde  Juflic*  of  Che/ier ; 

Six  J  A  MEs  WniTZ-oeicf  (w^o  was  Juftice  of Cbefler J  wa^.  {worn 
one  of  the  jnftices  of  the  fcing't  bench  in  his  place. 

f  R ANCis  Hartey,  one  of  jhe  ancient  Serjeants,  was  the  fame 
day  made  Jiiftice  of  the  comtbpn  plea^  ^d  iworu  in  th^  plac^ 
oif  Jajtice  Joncsi  but  zijitx  Ju^ce  Wlitl^fki. 

Holms  againfi  Toftwood,* 
To  mffmffii  for  A  SSUMPSIT.     For  that  the  defendant,    on   the  20.  ^ufujl^ 
«none]r lent, and  -^  21.  ^tfr.  I.   Vpng  indebted   to  tl>c  nhintiiF  fifteen  pounds 
mciiTto^ihci^     (lif hV:h  he  hvJ  borrowed  of  him),  projrnifed  to  pay  it  upon  requeft ; 
^^-^iflrl  ric.  *M  ajtt^dgeth  recjueft  and  non-pajrav»v^t. 

tor,  «TepticauoA  titJi  the  dffsndant  after vi'ardf  proinil'cd  i«  good,  afier  vsrdidi 


Oaii  %• 
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The  defendant  pleaded*  that  before  the  faid  20.  ^f^^t  2 1 .  %r.  1  •      Hot  m  » 
he  was  indebted  to  the  pUtntifFin  the  faid  fam  of  fifteen  pounds,       '^""^ 
and  paid  the  faid  fifteen  pounds  before  the  laid  ao.  Aufufu  2 1  .Jac.  i ,    ^^^^^'^'^ 
vt%.  upon  the  20.  Jum^  21,  Jac.  i.  to  7.  5.  the  piaintifTa  raftor^ 
to  the  ufe  of  the  plainttfft  absqite  hoc  qiM  fyua  ajfumpfit  modo 
it  formif  Uc. 

The  plaintiff  faith,  qwd  p^fita  al[umpjtt  moJg  ct  forma  ;  where- 
upon xihie  was  joined ;  and  found  tor  the  pUintiiF. 

It  was  moved,  that  the  defendant's  allegation  of  the  payment  of 
the  faid  fifteen  pounds  takes  away  the  confideratton,  and  therefore 
he  ought  to  have  traverfed  the  payment,  and  not  the  ajfumpfii  \  for 
the  coniideration  being  taken  away,  the  ajfwnffit  biXk. 

Sed  non  allocatur ;  becaufe  the  payment  is  alledged  to  be  made  to 
a  ftranger,  to  the  plaintiff^s  ufe,  and  it  is  not  averred  that  he  ac- 
cepted thereof,  or  that  it  was  paid  to  his  fervant  by  his  command ; 
for  othcrwife  it  is  no  payment.  AUb  when  tlie  imie  is,  quod poflea  Aftte»  47**- 
ajfumffit^  and  found  for  the  plaintifF,  it  is  to  be  intended  that  it  was 
afterwards  tent  by  tlic  plaintifF;  which  is  found  by  the  vcrdifl  in 
finding  qtiod  ajfumpfiu  for  otherwife  they  may  not  hnd  the  promife 
accordmg  to  tiie  declaration.  Wherefore  it  was  adjudged  for  the 
plaintiff. 

Hodgkinfon  ag0infi  Wood.  caie  5. 

Trinrfy  Term.  19.  Jac.  I.     Roll  596. 

17  JECTMENT.  Upon  a  fpccial  vcrdid  the  cafe  was,  That  John  if  a  teftacor 
*--^  Rogeri  was  fcifed  of  this  land  in  fee,  holdcn  in  foccage,  and  de-  <*«^«'«  *m^«  ^ 
vifed  it  oy  his  will  in  writing  to  his  wife  for  her  life,  remainder  in  ^f  "T^^  **'  ^}^ 
fee,  &c.  and  afterwaixls  leafed  by  writing  the  faid  lands  for  two  j^  J^^'^'^tTr 
years,  to  begin  after  his  death.    The  queftion  was.  Whether  that  main*  a  Mb  of 
were  a  countermand  of  the  will  ?  the  famt  landt 

Hbnden,  5>y>faffi,  moved,  that  it  was  not  any  countermand,  ^^|^l||^ 
but  only  for  the  two  years  \  and  cited  one  MovJImICs  Cafe  in  this  death,  ic  it  a 
court  (a)  to  be  adjudged  accordingly.  rerocacioQ  of 

But  HuTTOK  and  Winch,  being  only  in  court, conceived  it  to  ^^  ^^  ^^ 
be  doubtful,  in  regard  the  le'afb  is  made  to  take  ciFeA  at  the  fame  Ante,  49. 
time  when  the  will  takes  its  effeft.    But  if  he  had  made  the  leafe  Cro.  £iiz.  7»k 
for  years  to  commence  prcfently,  which  might  well  have  deter-  Cowp.  5a.  $7. 
mined  in  his  life,  it  had  not  been  a  countermand.    Therefore''* 
they  required  him  to  fearch  the  precedents  by  him  cited,  and  to   ^^"  ^*'  ^^' 
fhew  them  in  court,  and  then  they  would  deliver  their  refoIu-« 

tions(^).  (A)Seethe9aft 

revived  and  detenainad,  Cro.  Car.  13, 1^ 
(«)  Coward  V,  MarlhaU,  Cro.^Jla.  721. 

Woodley  agahft  the  Bifliop  of  Exeter^  Mainwaring,  and     caat4. 

Edwards. 

|UAR£  IMPEDIT»  for  the  church  of  TtMin  in  the  county  of  ifaninoimbent 
Dtvon*  ^  '"'^^  *  ^** 

The  plaintiff  entitles  himfclf  by  grant  of  the  next  avoidance ;  tiiTchureiTbet 
«nd  Ihews,  that  the  incumbent  waa  created  biihop  of  comet  void,  tba 

in  Ireland  \  and  that  afterwards  the  king  granted  to  the  faid  bi-WogbyhUpre. 
Ihop  to  have  and  retain  the  faid  church  for  fix  years  in  commendam.  "''^*  **•  **"  . 
rhe  fobjcdl  be  the  patroo.— S.  C.  Winch,  94.  S.  C.  Dyer,  ai8.  in  mmrg.  2  33.  i«  /mt.  ,,  S<iow.  41 3* 
S.  C.  «.  Jonet,  i6t.     Dr.  it  St.  1 16.     Cro.  EUz,  527*  S^^•  7j^«      ^  ^  ^5*     3*  Coau  Dig,  1^%^ 

Y  y  4  The 
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W0oi»<.Ky    The  incumbent  died,  whereby  the  church  became  void,  whereupoi] 

£ixTcR,  See.     The  defendant  pleaded  an  infufficient  plea^  whereto  it  was  de*- 
ipurred. 

This  caf^a  having  been  oftei>times  argued  at  the  bar,  was  this 
Term  argued  at  the  bcnch-^by  Button,  Winch,  and  rfoBART  5 
who  aU  agreed  that  the  plaintiff  was  to  be  barred,  for  he  hath  not 
fufBciently  entitled  hin^]f  in  his  declaration. 

HuTTON  conceived,  that  the  church  was  void  by  the  incum- 
bent's being  created  a  bifhop  of  Ireland^  as  well  as  ir  he  had  been 
.  xasiAt  a  bifhop  in  Englaml  \  for  be  having  taken  a  greater  charge, 

and  the  government  of  a  church,  hath  made  void  the  fitft  betieficeu 
But  he  h^df  that  the  king  had  not  any  titlp  to  prefent  by  the  in« 
pumbent's  being  created  a  bilhop,  byt  only  where  the  king;  is  pa* 
tron  oi  fhe  fame  benefice ;  nor  is  there  any  book  to  warrant  tt» 
but  only  THi  Vear-Book^  5.  Mar^  pi.  61.  (a)  ;  hqt  all  ancient 
books  are  to  the  contrary,  as  41 .  Edw,  3*  pL  5.  s  |.  Hen.  4.  pL  37. 
and  that  there  was  not  any  prefentment  as  by  prerogativej  where 
the  incumbent  i^  created  a  bifhop,  until  of  late  days* 

The  frantfe  of  Secoitdly,  They  all  hcldt  d3At  when  the  incumbent  is  created 
the>j|^  aif9id.  a  biihop,  and  the  king  prefents,  or  grants  that  he  (hall  hold  it  in, 
•"^•^•^  **"  commendam  (whic^  is  f«^a  prefent^on,  and  he  is  thereby  full  in- 
ThehKu*^  cumbent,  and  may  plead  as  incumbent),  if  the  grantee  of'tlie  next 
be  nude  a  bi-  avoidance  do  not  then  prefent,  he  hath  loft  his  prefentation ;  for 
ihqpf  and  the  he  ought  tQ  h^ve  tl^o  next  avoidance,  and  h^  cannot  have  any 
V"«  «r«m  him  other :  and  tlicrcforp  they  held,  if  the  next  avoidanp^  ^ould  be 
*i^tmto  *  "  ^?Jten  from  him  by  a  former  title,  as  in  dower  or  by  a  ftatute,  or 
fnotber.  ^J  otbp^  title  whatfoever,  th^t  he  h^th  loft  it  for  ever ;  for  he  can- 

Ce.  Lit!  379.  a.  i^pt  clairi)  any  hy  his  gr^nt  but  the  next  only  :  and  denied  the  cafe 
Cro.  Caf.  505.  pu^  to  be  law,  that  if  one  devifeth  t|ie  third  avoidance,  an^  he  dies, 
Pyer,  a6.  183.  and  the  wife  recovers  the  third,  that  he  (hould  have  the  fourth 
Cro.  EU».  ,73.  avoidance,  Fide  20.HeH.\  Br.  ^'Pr^ffnt.  atEfgL'"^  52.  35.  Hen.  %.. 
HSb.,6i.       ''*-5S-    IS-  ^'»-  7-  7-    2f.//fii,  8.    Dxtr.^.    8.  C%.  ^44, 

j.Goin.Dig.it4«     I. Show.  4x3.     Ld.  Ray.  ^6. 

fi,t9miten^%  TwiRDLVt  HuTTOM  lu  his  argument  held,  ibat  the  Com* 
grriited  f*'"'*  MANDATOR,  although  hc  hath  it  but  for  fix  years,  yet  hath  power 
«r  "rrHnUiki  ^  '*^^**"  '^  du^:iiig  hi§  life,  and  cannot  be  a^bridged  by  the  lunita«- 
thebtffiop  /o  MOW  for  fix  years,  but  is  permanent  incumbent  (hereof  during  his 
hold  the  benefice  life;  a!id  it  IS  as  a  confirmation  or  attornmer^t,  or  aftent  to  a  le- 
/dr  /;/>.  gacy,  and  cannot  abridge  the  cftat^  which  is  con^rmed,  &c.  b^^t 

Co.  Lit.  297.     ^hat  it  (hall  enure  according  to  the  eftate  limited. 

Comb.  300. 

Cifib.  3'3.    3.  Lev.  ^77.     4.  Mod.  loo.    Stra.  ioo6, 

4.  inft.  356.  WiN'cH,  as  to  this  point,  agreed  with  him.  But  for  the  iiitercft 
Owen.  144.  which  the  king  hath  to  prefent  ^hen  the  incumbent  ^5  created  a 
l^faVrrt  14.  bifhop  after  confccration.  Winch  held,  that  the  king  hath  an  ab- 
M<K)r'**  **'  folate  title  by  his  prerogative,  as  well  hi  cafe  where  a  common 
r'^'E?i2%i7.  pcrfon  hath  the  patronage;  as  where  the  king  hath  it;  and  he  is 
7;c-  *  not  only  as  immediate  patron,  or  fupreme  patron,  bccaufe  the  in- 

cumbency being  void  by  his  creating  of  him  biihop,  he  hath  it  by 
his  prerogative.  And  many  forts  of  precedents  fince  the  time  pf 
king  Hinry  the  eighth  were  by  him  cited,  where  the  incumbent  was 
created  bishop  in  Rnjfjatid  or  Irefiwdi  that  fu^  p^efentnients  have 
b^en  ratie^c  pr^^rorauvtr,  and  not  as  patron. 

(4)  Vyfr,  -x». 

At 
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At  Lord  Hoba&t^s  argument  I  was  not  prerent,  but  I  beard  shcmt.  108^57. 
be  agreed  with  tliem  conceruin|;  tlic  grantee  ot  the  next  avoidance,  VMgh.  19,  ip« 
that  he  had  not  any  title  to  bnag  tbo  fmrt  imftdU ;  and  that  the  3-  ^^-  m* 
pfcfentee  pf  the  king  being  in  tiM  next  turn  atter  the  grantor,  the  ^  ^-  *^* 
grantee  bath  no  ren^y,  bat  mnft  fnffcr  th^  picjudige  by  re^iron  of  jlg^      '^'* 
ibe  prerogative  "^  4!  LeoD.  61. 

1.  Vern.  419.     Scnofe,  137. 

They  all  agreed,  that  the  bar  was  111,  for  the  tfaverfc  is  of  thp 
ronduiion ;  but  becaufe  the  plaintifF  hath  not  made  a  fufiicient 
title  in  his  deehration,  it  was  adjudged,  fuidmhil  cgpiat  per  hrrui. 

Auflen  agahfi  Roydcn.  Cxtis- 

17 JECTMENT  of  lands  in  AjUJham.    The  defendant  pleaded,  ta  ^eanm 
^  that  JfUJbam  afore(aid,  uhi  tenantni.  fr^dUI.  jaant^  is  witliin '«'  •V»j»  •? 
the  Cmque  fpriSp  where  kriV€  dmini  regis  n^m  currit^  iic.  dSfaSant  pind 

The  plaintiff  repFies,  that  i^iV^m  afbrefaid  is  within  the  county  that  Ayi4btm. 
ofSuJfex',  ABSQUE  HOC,  that w^i^i^jR  is  within  the  C4A^«rP^/x.   where /A»W 

The  defendant  thereupon  demurred ;  for  that  he  doth  not  tra-  tiieCS«fMP«^, 

vcrfe  that^/^<7fli,  wherein  the  land  lies,  is  within  the  Cinque Part^  ■  repiic^rion 

FiKCH,  Serjt^anty  faid,  that  by  this  travcrfe,  if  any  oart  oiAylt^  !„  ihTcoumy of 
Jham  be  out  of  the  Cinqtu  Puis  aiid  in  the  county  ot  Kenu  as  in  sJiLr,  abs^^os 
truth  this  cafe  is,  that  part  of  the  village  is  within  the  Gn^u^  P^rts  "««•  **»«  ^^  *• 
and  the  other  out,  and  this  land  is  in  that  part  which  is  within  T?*^  j}!* 
the  Cintiui  Perfs^  yet  by  this  tavcrfe  the  defendant  Ihall  be  tried*  n"^. 
And  for  that  the  Year-Book  of  50.  Edw.  3.  ^7.5,  was  cited. 

But  ALL  THE  Court  held,  that  the  replication  and  traverfe  is 
good  i  for  by  the  defendant's  plea  it  (hail  be  intended  that  the 
whole  village  of  Aylefh^m  is  withiu  the  Cntmi  ^oris^  and  the  ad* 
dition  ubi  tenement jacent  are  but  idle  words;  and  the^eferuJant 
ought  firft  to  have  ihewn  that  part  is  within  tlic  Gnque  Peru  and» 
part  without,  otherwifc  the  Court  (hall  not  intend  it^  and  forai^ 
much  as  he  hath  not  (liewn  it,  the  plaintifF  hatli  the  advantage  hff 
traverfing  that  AyUJham  is  not  within  the  Gnqne  Ports.  The  re- 
plication therefore  was  adjudged  good,  and  judgment  given  for  thd 
plaintiff. 

Clerk  aod  Andrews's  Cafe.  Cdn^  ^ 

In  Chancery. 
A  CASE^was  made  and  referred  to  Bromley*  Baron^  and  to  j^  ^,,^  ^.,1^ 
-^  Winch,  Doderioge,  and  HvTTou.Ju/lices,  to  certify  their r»^««#ihau 

opinion.  iffoe  on  die  fta- 

The  cafe  was  agreed  by  the  counfel  on  both  fides  to  be  ^us  r-^-*"*  '*•  flw.8, 
Jofepb  Mayn  and  J^hn  Mayn  being  obliged  jointly  and  feverally  in  partyj^in^tj^d 
a  ftatute-ftaple  of  two  thoufand  pounds,  an  tKtent  was  fued  againft  to  a  mtm  ««- 
them  ;  and  returned,  that  JofcphMayn  was  feifcd  in  fee  of  the  ma-  »«•»  at  com- 
nor  of  Stiickely  in  the  county  of  Bucks^  which  was  extended  to  the  "*^  *^^- 
annual  value  of  forty  pounds,  and  that  he  had  not  any  other  lands,  ^^*  ^''* 
nee  eft  iftventus^  l^c.  and  that  John  Mayn  was  feifed  in  fee  of  Rad^  S.C,i.Baift.^-. 
fiage  Farm  in  Radnage  in  the  county  of  Bucks^  to  die  annual  vt-  ^••'••*-  *5o«  *• 
lue  of  fix  pounds,  which  was  fo  extended,  and  his  body  taken,  f'colVs^'si 
and  that  he  had  goods  to  the  value  of  twenty-eight  pounds ;  and  piow4.  61. 
upon  a  /iieraie  returned  the  hinds  of  Je^fcph  Mayn  were  delivered  in  Dyer,  ^99.' 
extent^  and  the  good?  of  John  Mayn ;  and  the  writ  returned  fenred  :  T*  *-«^«  ^h' 
whereas  in  truth  riicvc  wf^  never  any  fuch  farm  callei;!  Radnag^  *'  ^^'  ?^ 

\.  Salk.  j9,     Sheph,  Touch,  35?.     5.  Com.  DSf.  1^4. 
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CtiE»  and      Fq  m  ;  but  by  colour  of  that  extent  he  entered  into  a  farm  which 

Andrkwi^       7«*«  Jl^oyn,  it  the  time  of  the  ilatufe  acknowledged,  had,  called 

^  L!ttle  JebftSy  and  foid  it  to  jtndrexus^  who  was  the  defendant  in 

chancery,  who  catered  therein,  and  cvided  tlic  plaintiff,  who  there-. 

upon  prayed  a  ntw  extent. 

The  queflion  was;  Whether  he  Ihould  have  a  new  extent^  as  at 
the  common  law,  a^ainft  John  Mayn^  or  a  re^extent  upoi^  the  fta- 
tute  of  32.  Hen,  8.  c.  $>  (a)} 

It  was  flrongly  urged  and  argued  before  them  by  Si|t  Thomas 
Coventry,  Juomcy-GeneraU  that  he  fliould  have  a  new  exteni 
againft  John  Mnyn  at  tlic  common  law  j  for  the  lands  being  t^- 
tended  as  the  lands  of  John  Mayn^  and  he  not  having  any  fuch  lands, 
it  is  merely  void,  and  as  no  extent  at  all ;  for  at  is  merely  void  at 
the  common  law,  and  he  fhall  have  «  new  extent.  But  if  he  had 
extended  land  whereof  the  conufor  was  4i0eifor^  or  had  by  de- 
fcaiible  title,  as  feoffee  upon  condition  or  otherwife,  which  had 
been  afterwards  eviftcd ;  there,  forafmudi  as  the  exttni  was  once 
good,  and  he  bad  received  it  and  part  of  the  profits  thereof  towards 
payment  of  his  debt,  he  could  not  have  any  roncdy  by  the  com- 
mon law,  but  was  to  have  a  re-extent  by  the  flatute :  but  when  the 
extent  was  utterly  void  for  the  lands  oijohn^  and  they  are  fcveral 
obligees ;  for  it  is.  as  no  extent  againft  John ;  there  (hall  he  a  new 
extent.  And  in  proof  thereof  he  relied  upon  the  Year-Book, 
^o,EJw.  I.  "  FouchJ**  297.  where  land  in  value  being  delivered 
which  was  not  the  plaintiff's  land,  he  had  a  new  extent]  and 
13.  £/iz.  Dyerioq.  wnere  zn  extent  was  returned,  that  the  conufor 
was  feifed  of  fuch  land,  and  fliews  not  of  what  eftate,  and  that  be 
w^l  dead,  it  was  a  void  extent^  and  a  new  extent  wa^  awarded. 

But  againft  thil  it  was  argued,  that  there  could  not  be  a  nez^extent^ 
9L%  t)  .c  cafe  is ;  foY  although  it  might  be  where  land  is  extended,  and 
i^pparentlv  void  in  itfelf,  that  there  ihaU  be  a  new  extent,  yet  when 
•  twp  are  ooliged  jointly  and  fcvcrally,  it  is  but  one  debt ;  and  when 
Nhrtr  fevcrai  lands  are'extended,  ^nn  the  goods  of  one  of  them  deli- 
vered in  part  of  the  debt,  it  is  a  void  extent  for  the  one ;  hat  if  be  ac- 
^  cept  it  vpon  the  liberate^  fo  a9  he  hath  the  lands  of  the  exm^  well  deli- 
voKd  in  extent ^  which  he  Ihall  hold  until  he  be  fatisfied,  although  the 
lands  of  the  other  be  cvi&ed,  or  that  th^re  ncvei  werQ  ;i^ny  foch 
laivds  delivered  \\\  extent,  yet  he  ihati  never  have  <i  fffUArx/nvi  againft 
x\\%  other  V  for  havit^g  taken  farisfiAion  of  the  one  (which  the  \vf 
iiWndsi  M^Iicn  he  takes  his  land  by  the  MerateJ^  he  (hxU  never  re- 
fdri  to  h;^ve  the  land  of  the  other.  And  in  proof  thereof  wort 
ciKd  THE  Y^  AK-BooK,  15.  Hen.  7.  p/.  4.  4.  Co.  66.  Fulwoofs 
C:i/e^  and  5.  Cc^  87.  BiomfietiTs  Cafc^  and  2Q.  3.  Sk^ee.  84.  that  at 
the  common  ^^  execution  being  fued,  and  the  hnda  of  the  one 
taken  in  cxUnt^  aa«3  delivered  upon  the  liberie  and  accepted,  hr 
ncvqr  fhall  have  another  extent  againft  the  other^s  lands  ;  and  if 
he  h^  the  landis  iix  extent^  if  any  part  remain  lu^ichx),  he  never 
>\\?k\\  have  other  cxlekAfion  by  tlic  ftatute,  for  he  hath  not.  any  re- 
medy by  the  ftatutc  hut  where  all  v^  evified :  fo  here,  when  the 
hnds  of  one  bf  thcn\  rcn^a'n  in  exkent^  and  he  ha^  thenv  he  fhall 
never  rcfort  to  any  execution  ?gaii^  tlic  other,  And  for  that  pur- 

(^)    Sfc   My  th-  f(n!lowlnt;   ft«tvi.tcs,  ^  17  Car.  (•  c.  j.     t^.$c\y.C*r,i,c%. 

wh  ichy  ta-thcr  prov  fiar.s  iir  m^At  re-  27  Car.  t«  c.  3       3.  Will,  ft  Mar7i  c  M* 

fi>rv>ici$  Licscutkmt :    a.  jac.  1.     c.  13.  5.  *  64  Will.  Ac  M«ryt  c.  tc^     S.Ann. 

3-  J  fv    {.  c.  6.     2.1.  Jac.  |.  c,  r^.      16.  c.  \4. 

pofr 


Michaelmas  Ternd^  %%.  Jac«  i.    In  C  B.  and  B.R.  €i^ 

pofe  the  cafe  of  Crawley  v,  Udiat  (a)  was  cited,  where  two  were  Clcak  %tid. 
pbliged  jointly  and  fcverally,  and  were  fucd  by  fcvcral  ^i^f/^x,  Awi»Rtw%* 
an4  condemned,  and  the  landt  of  the  one  taken  ii^  execution  by ^*^^    . 
eUgiii  and  afterwards  the  other  taken  in  execution  by  a  capias^  it 
was  sidju(^ed^to  be  ill,  and  difchiirgea  hj  audita  querela ;  for  haying 
the  moiety  of  the  land  of  the,  one,  it  is  as  fatisfadioo,  and  he  Q^n«      * 
not  afterwards  take  the  body  of  the  other. 

W^NCH  and  Hutton  were  qlearly  of  opinion ,  that  as  this  cafe 
is,  he  cannot  have  a  new  extent  or  re-extent ;  and  if  he  lh9,uld  have 
i^,  yet  it  cannot  bq  generally » as  here  it  was,  feut  upon  ^^fcirefacla^s^ 

Baron  Bromley  and  Dookridoi  do\|ibted  tliereof,  becaufe 
no  lands  ofjobn  were  \ipon  the  matter  extended,  huf  it  is.  merely 
void  ag^inft  hiqi. 

But  they  agreed,  that  if  a^ny  part  oljobn^s  lai\d  h^  been  well  ex-: 
\ended,  it  had  been  otherwift;  for  Dodsridce  £iid,  if  it  fhouldt 
not  be  fo,  it  would  be  very  mifchievous,  when  the  hnd  of  the  oi\^ 
^s  not  extended  by  the  negligence  or  yp^untary  aA  of  the  IheriiF, 
that  all  the  cbarge  Ihoi^d  lie  upoi>  the  other. 

*  As  they  co^|d  not  agree  in  opinion,  thev  a^vif^  the  ps^fries  tci 
fomoound ;  and  aftenyavdi^  by  their  n^iation  the  matter  W9j9 
finiihed  by  ^rbitrament^t 

(«)  Ante,  3s8.— Bf  S*  Cto.  %  c.  »$.  tuis  poc  been  extended  or  levied,  Ire  or  any 
•f  belbre  ^  after  filing  the  ^h§rau  it  fajp  lands  be  eviaed,  ftc.  the  Coun  may  awar# 
m^  apppar  to  4|b  civtncery  that  fnficknt     a  r-4j^t9ii  and  a  l\htria4  thereoo. 

AUclcy  agalnft  CoUcy.  c^«7. 

Mich^eimai  Term,  ^2.  Jmc.  \.     In  C.  B. 

A  UDITA  QUERELA,    Foir  that  he  was  obliged  in  an  oblig^-  An  aeioo  00 
^*  tion  of  iixieet)  pounds  "wi^Tmothy  Caftahn^  he  being  within  «hc  cafe  Bet 
Ige,  the  (aid  0%  profccuted  an  original  wxit  in  debt  againil  him,  Jor*wIocoSt  ^ 
ai>4  procured  one  /riUiam  Legate  an  attorney,  witl^out  his  potice*  an  i^iohiey  m> 
to  appear  to  the  a£kioi\,  witliout  anv  warrant  from  him  {b) ;  and  appear  for  a  4t> 
upon  non/um  informaitts  entered^^anu  judgment  by  de&ult,  be  was  fondant  witfaoa^ 
teKcn  in  execution,    Wherefore  he  prayeth  upon  this  matter  to  be  ^»«  ^«*»^*J»'* 
difeharged.-— Whereupon  it  was  demurr^ ;  and  without  argument    "'**  '**" 
adjudged  for  the  defendant,  that  it  is  not  a  fufficicnt  furmife  todif-  J^'jJ^l'Ab' 
charge  ;  for  he  ought  to  take  his  remedy  by  writ  of  deceit  againft  f\^^  j,  06.'^' 
|he  attorney,  and  not  tq  relieve  himfelf  ay  audita  querela*  Dxeri  36ft. ' 

Stik^4i^     IV*  ^i^**  171-    Comb.  !•    i .  Bac,  Ab.  194. 
{k)  By  15.  Geo.  y,  c.  So.  ^ery  attOTi*      the  nmmorandam  or  niinutc  o£  hU  warrant 
isey  ihatl,  mt  Che  time  of  putting  in  bail,      to  defend^  properly  itacnped* 
depofit  In  the  hands  o(  the  Judge's  ckrk,. 

Chadocli^  againft  Cowley.  ^^^^  ^     * 

Jm  the  King's  Bench. 
p  JECTMENT  of  Vinds  in  Bradmere,  of  a  leafc  of  fTtlliam  Hydes.  A  de^lie  to  «'^a 
*-^    Upon  not  guiHy  pleaded,  a  fpecial  verdiA  was  found,  that  **•"<* *»«**'««o^ 
rflUiam  Hydes,  the  leffor's  grandfather,  was  feifed  in  fee  of  this  land  ll  l'^  ''[^^'^?f 
in  Bradmere  and  Eaft^Liak,  hplden  in  foccage  of  that  manor;  apd  u  heirs  of  land 
having  two  fg^s,  liomas  and  Francis^  devifed  them  by  his  will  in  « ini^.andthic 
this  manner,  viz.  to  his  wife  for  Ufft,  ^^A  after  her  death  all  his  lands  "  ^^  fiinrivor 
in  9radmere  tq^  Thomas  his  fon  and  his  heirs  for  ever ;  and  his  lands  |*,  J^^*  iL^t/r^ 
in  Eajf-Leak  to  Francis  his  fon  and  his  heirs  for  ever.    "  1t$m,  i^\u^r9ftLm 
*'  1  will  that  the  furvivor  of  them  (hall  be  heir  to  the  other,  if  oi-  «•  Hgnvnimmt 
*.♦  ther  of  them  die  withput  iffuc^'^    The  wife  enters,  an,4.  4i?s,  "  jyi'/'  %^^ 

to  j1,  an  ((tate 
in  tail,  with  croTs  remaindert  over  in  fee.  Ante,  ^\i.,  448.  591.  656.-r-r-'Co«  Lit.  t24.  b. 
1.  Roll.  Ah.  S  j6.  Moor.  864.  t.  Sid.  148.  Qaf.  Term  T:ki.  1.  r,  Atk.  499.  3.  CoOk  Dig.  ay.  39. 
^.  Ray.  »o4..     i.Peere  V/mi    170.  Fearm.  Con.  Renj,  171^.   i.  Bur.  528.  Cowjj.  777.  DoogCsi.i^S^. 


^  Michtifrhiufi  Term,  z%.  Jac.  i«     In  R  R. 

.  Cuknyx     Themas  enters  into  tlic  lands  in  Bradmertf  and  dcvifcs  tliero  toSichari 
cSl-LEY.     ^^*  fccond  fon   in  fee,  under  whom  the  defendant  claims ;  and 
*  *  fViUVam  the  cldeft  fon  of  T/^mas  enters,  and  lets  it  to  the  plaintiff. 
^tjifuper^  tstc. 

The  fole  queftion  was»  Wbetlier  this  devife  be  an  efiate  tail  im- 
piediate  by  the  devife,  or  only  a  contingent  eftate,  if  he  died  without 
iilue  in  the  life  of  his  brother? 

And  it  was  holden  by  all  T^t  Court  [abftnu  Lea),  that  it 
^as  an  eftatc  tail,  fo  the  devife  of  Thomas  w^as  void :  for  although 
it  were  objeftcd,  that  the  wprds,  **  the  furrivor  fliall  be  heir  to 
^*  the  other  if  he  die  without  iflue,*'  are  idle,  for  it  doth  not  ap- 
pear  that  he  ha4  any  other  children ;  and  then  when  the  one  dies 
without  iflue,  the  other  is  his  heir  by  the  law,  and  fo  he  wills  no 
more  than  the  law  appoints  iftd  non  allocatur  ;  for  non  coftflai  but 
that  he  might  Iiave  other  children,  and  that  by  feveral  venters ; 
'  and  by  the  devife  he  intended  to  give  it  to  the  others  by  way  of 
4evifc,  if  he  died  without  iffu^.  Ssconoly,  For  the  words,  ••  that 
**  the  furvivor  Ihall  be  heir  to  tlie  other  if  he  dies  without  ilTue,** 
they  feem  to.  be  an  eftate  tail.  But.  if  th«  devife  had  been,  that 
•*  if  brdird  without  iflue  in  the  life  of  the  other,'^  or  "  before  fuch 
^*  an  age,''  that  then  it  (hall  remain  to  the  otlier  ;  then  peradven> 
ture  it  (hould  be  a  contingent  devife  in  tail,  if  it  (houldi  happen, 
and  not  otherwife:  but  being,  **  that  the  furvivor  (hall  be  heir 
H  to  the  other  if  he  die  wiuiout  iflue  ;'*  that  in  his  intent  is  an 
abfolute  eftate  tail  immediately,  and  the  remainder  limited  over, 
as  7.  EJw.  6.  "  Devife**  38.  is ;  and  refembled  it  to  the  cafe 
9.  £Jw.  3.  •*  TqiP*  2%.tsf  35.  J/p  pi.  14.  W  o.  Co,  128.  tf  16.  EL 
Dyery  330.  And  that  here,  although  the  nrft  part  of  tlie  will 
gives  a  fee,  the  lecond  part  correfts  it,  and  makes  it  but  an 
ellatc  tail.  Wherefore  it  was  adjudged  for  the  plaintiff.  Fide 
X>yery  354.  li  122.  124,  And  this  judgn^cnt  was  given  upon  the 
firft  argument. 

cxii  9.  Euftace  againft  Scawen. 

•Every  convey-  jN  fccond  deliverance,  upon  a  fpccial  vcrdiA  the  cafe  was,  That 
ancc,  whfthvr"  •*■  John  StiU  and  Sufan  a  feme  foic  were  joint- tenants  for  life.  ThQ 
hyfinr/n'^ra*/ woman  takcs  hulband,  who  by  fine  grants  to  the  faid  Jdhn  Stile 


, during 

Ait  coropioior,  Whether  this  grant  by  fine  (hall  enure  by  way  of  relcafe,  or  by 

IhaU  tnur*  by  ^^.^^^  ^f  ^j^^  cftafc,  and  fcvcrancc  of  the  jointure  of  the  moiety,  (0 

7*llA%sht  tliat  thi^  eftate  ft>aU  endure  during  the  life  of  Sufan?  was  thcqueftion, 

^.litf.       ^  After  argument  at  the  bar,  it  was  rcfolvcd,  that  it  (hall  enure  by 

Anttf,  IOC.  wnv  of  releafe,  and  not  to  grant  the  eftate :  and  although  it  be 

s.  c.ji  ncs,  5e.  granted  bv  fine,  it  as  well  enures  bv  way  of  releafe,  as  a  grant  by 

2.  Roll.  Abr.  dc^d  ;  and  tl)e  rather  for  the  words**"  ci  reddidit^**  which  enures  by 

86.  4C3.  ^,^y  Qf  relcaft  :  and  both  eftates  being  vcfted  in  him,  the  law  (hall 

^«i  *«/'"  ""^^  ^^'^^  '"  '»'™  ^'  '^  *^^  ^^^  '^  ^^^  ^^^^  f*»ofror.    And  although  it 

6.C0.7S.  weic  ohjeftfd,  tl.af  he  had  one  eftate. from  the  feoffor  by  deed, 

Ujv,  i«;t.  3C7.  and  the  other  eftate  by  the  fine  ;  fo  being  by  matter  of  record,  be 

»•  s^»»f»^-  s^-  cinnot  divide  it :  \el  it  was  faid,  that  both  eftates  bein^  veftcd  i»i 

*!  sldV^V.*  '^*'"^'  ^*^^*  '^^'^'  fhall  adjudge  it  in  him,  as  by  the  firli  limitation, 

f.   Vent.  7S.  %.  L'*..'.  Abr.  r74,     4.  Bfc,  Abr,  j^Cc.    CiluV.^p  rir-Cs,  57>     CpA-p.  509^ 


MicKactmas  Term,  22.  Jac.  1%    InS.  ft.  ^Vf 

DoDBRXDGEbcId,  thatby  whatfoever  means  he  comes  to  die     t^%rAe% 
eftate  of  his  companion,  it  Iball  enure  by  way  of  releafc ;  and  that       '^"""^ 
he  (hall  be  faid  in  of  the  entire  eftate,  as  by  the  fcoflment.    And-    *^^^"' 
therefore  if  one  joint-tenant  bargain  and  iell  by  deed  inroUed  to 
his  companion,  although  that  vefts  the  nfe,  and  the  ftatutc  (a) 
ve(ts  the  poileiTion,  yet  beins  in  hioii  the  law  Iball  conffrue  it  to 
be  intircly  in  him,  and  not  oy  divifion  of  cftate.— Wherefore  it 
was  refolved  by  them  all^  that  there  was  no  occupancy  for  that 
moiety  of  Su/an'sf  but  it  determined  by  the  death  of  John  Stik ;  and 
^djudgpd  for  the  plainttfF. 

(«)  27.  Hot.  S.c*  lo.  for  tramferrins  ufe*  Into f ofleffion. 


Foy  agalnft  Hynde. 

Hilary  Term,  17.  Jac.  i.    Roll  6$z.    B.  R. 


Cass  t^ 


PJECTMENT  of  lands  in  LiUingUn^  of  a  Icafe  of  Xichardj^^cf\Ce**tojf. 
*-^  Keyleway.  ••  in  Mil,  and  ' 

Upon  not guiltv  pleaded,  aXpecial  verdid  was  found,  that  Martm  <«  fuch  irrue  to 
Kcyleway  was  feiiech  in  fee  of  this  land,  holden  in  foccage,  and  «  b*  in  taitj 
made  his  will  in  writing,  in  this  manner  :  "  For  the  good  will  I  *•  »nd  foon  w^ 
**  bear  to  the  name  oi^^Keylewayi^  as  alfol  dcfire  by  3ic  grace  of!*  ^'J^il^^^l^ 
•*  God,  that  all  my  lands  may  have  continuance  in  the  name  of  the  ^^.j^'^  ^ 
"  KeyUways^   I  cirx  AND  DEvisE  unto  the  heirs  males  of  my  nrndcred  o*. 
**  body,  all  my  lands  whcrcfoevcr.  And  for  default  of  fttth  iflue,  /w^wikyafub^ 
*•  my  will  is  to  intail  all  my  laid  lands  to  my  nephew  Henry  ^^"^^^"^^^^^^ 
**  Keyle^juay,  and  the  hei^  males  of  his  body.     And  for  default  oi^Zx^^^^^^^ 
♦*  fuch  iffue,  to  his  brotlicr  Thomas  Keyleway^  and  the  heirs  males  eftatc  •<  to  A: 
*•  of  his  body  ;   and  fo  to  fVil/iam  Key/ticray^   Chriftopber  Keyleway^  •*  until  fuch 
"'^  znA  Robert  Keylexvay.     And  for  default  of   fuch  iffue,    to ,  the  |^' •»?»«"  "^»»« 
**  right  heirs   of  the  faid  Martin,    habendum  to   them  f<^vc- "  J*J**^j^^^ 
*'  rally,    and    to  the  heirs  males  of  tlieir  bodies,  to  the   only «« nijen,  and' 
*'  intent  and   true  meaning  of  this  my   will,   and  fo  long  as  *'  then  to  R,  «r 
'*  they  and  every  of  them  do  perfornn  and  keep  the  true  mean-  *  /'  vtrhitin^ 
*'  ?ng  thereof,  touching  the  mtaiKng  of  all  my  faid   lands   '^^mco^u^e^ 
**  manner  and  form  following^  and  nototherwife.     And  therefore  j^fofher^ifc* 
^'  I  GIVE  AND  BEqTTEATH  all  mv  faid  lands,  ^fter  the  deceafe  of  the  intent  of  the 
**  l}ic  heirs  niales  of  my  body  >frithout  iffue,  to  the  faid  HenryKeyle-  devifor,  which 
"  wrtv,  and  the  heirs  ni>ales  of  his  body,  until  fuch  time  as  the  faid  ^^^  *°  K'*f 
"  Henry  KeyltvMy,  or  arj  iffoc  male  of  his  body,  (hall  effeftually  and  ^^^J^^.  '^' 
'•  exprclly  aflcnl,  conclude,  do,  or  go  about  to  do,  or  make  any ^^wfy,  might. 
*^  aft  or  aftr,  to  alter,  difcontinue,  or  change  this  efiate  tail,  or  be  dcflroyed. 
•'  any  part  thereof,  or  of  anv  part  of  the  lands;  or  (hall  exprefsly  S  cjonn,  ^6. 
**  or  direftly  go  about  to  alter  or  change  the  meaning  of  this  my  Rayn*  4«9» 
"  will,  touching  thcfc  my  lands,  or  any  part  thereof,  other  than  in  ^1^  "Rf'ur' 
*'  making  kafes  for  twenty-one  years,  rendering  the  ancient  rei>t^  j^^^  'l^o^  Jj^/ 
*^  that  then  my  will  is,  anci  1  do  civfi  and  Euq^JE  ath  all  my  faid  38i>  a^  * 
"  lands  to  the  faid  Thomas  Keyleway^  and  the  heirs  males  of  his  body ; 
^  ai%d  that  it  (hall  be  lawful  to  and  for  him  the  faid  Thomas  Keylc^. 
*^  way,  and  the  heirs  males  of  bisbodv,  immediately  upor»tuch  a(Rm, 
'^  concludon,  making,  or  going  about  as  aforeUiid,  to  enter  liito 
*^  all  die  faid  lands,  and  the  fame^  to  have  and  enioy  vnto  the  fajd' 
"  Thomas  Key/eway,  and  the  heirs  males  of  his  body,  vntil  fucii 
"  time  as  he  (hall  effcflually,  &c."     £tjic  verbatim,  ad  before,  k 
is  limited  to  ff^ilJiani^  Chrijfophef^  awd  iJ^Atf/,tj.  ever^  ot)a  of  ihcm  fc- 
vcrally. 


Kiichacimas  Term,  12.  Jac.  it.    In  ft.K. 

Fov  MarM  the  devifor  died  without  iffuej  Henry  Keyltway  tnXkrtK 

•t^injt  ahd  had  iffue  KeUrt.  Afterward  Thmas  Keyliway  dfcd,  having 
hyn»e.  ^  jg-y^  Richard  the  Icnbi-.  /fti^rjp  and  Robert  his  fon  levy  a  fine/irr 
cMufance  de  droit  come  ceo^tic.  to  fVfHiatn  Hyniy  which  Was  by  cx- 
prefs  agreement  betwixt  thetnt  to  tiie  ufe  of  him  and  hh  iicirr* 
Richard  enters,  anj  lets  lo  the  plaihtiff,  and  the  defendant  oufts! 
him.  Etffuper,  \sSc. 

Two  queftions  were  made :  First,  WheUicJr  tlierc were  here  ap 
imttiediate  devii^  to  them,  th'e  oiie  after  the  other,  by  the  firft  part 
of  the  wilU  or  that  it  were  a  declaration  of  his  intent,  and  no  de« 
vifeof  die  lands }  and  then.  Whether  by  tiit  fecondpart  of  theilvill 
it  is  but  a  contingent  limitation  to  Ihomai^  if  ijei&y  do  go  abdut 
to  alien,  &c.  ?  for  theft  it  ii  clear  that  Richard  had  no  title ;  Bte- 
caufe  the  alienation  was  not  in  the  life  df  Thomas^  fo  as  his  heir 
cannot  take  by  fuch  a  devife,  when  it  htver  attached  ill  the  fa- 
ther. 

Butas\othat\  All  the  Justices  conceived,  tliat  it  was  an 
immediate  devife  by  the  firft  part,  and  not  ctlntingent  only,  for 
\  then  all  his  intent  ihould  be  deftroyed  :  hx  if  there  had  not  been 

an  alienation,  none  oflhem  in  remainder  fliould  have  li^  it,  whicli 
never  was  his  intent :  but  that  every  of  them  Ihould  have  it^  the 
one  after  the  other,  if  th^y  died  withd^t  iflue. 

Adevlfeto^^  The  sicoND  poiKt  (Which  wastlften  argued  at  the  \Ax  by 
«<aiiuiiQntu  Sir  Henry  Yelverton  and  Ser)eant  DAMPORT/«rM? 
Vl!^*i  m"*!»**  0Aii«t/^  and  by  GermVn  and  myself /or  the  defendant)  Wis, 
««y  iItu^*''  Whether  this  kind  of  perpetuity  be  allowable  i  Whether  it  were 
«« hit  bQdy,flMUl  a  limitation  annexed  to  tht  ettato  of  Henry;  and  Were  foch 
«<  effcAuaiiy  af.  a  limitation,  which  abfolutcly  determined  hisellatebyhisaflcnting 
^  f«at,conclude,  to  levy  tlie  fine,  fo  as  the  fine  levied  (there  being  no  proclamation 
••abourira©  *^und)  (hall  be  a  difcontinuiiice  ;  or  that  tht  courfe  of  tlie  com- 
'( or  make  any  ^^^  ^^^  ^^^^  be  retrained  by  fuch  a  limitation,  and  make  the 
"*  aaco  altera  fine  as  no  difconrinuance,  to  take  away  the  entry  of  him  in  re* 
•*  Hifcontino*  main'der,  but  Ihall  be  a  forfeiture  of  the  conufor*s  cilatc,  wlicreof 
**  M«  «^»"«**'»  he  in  remainder  fliall  take  advantage  bv  entry,  and  avoid  it  in  cafe 

«' an4  that  then     r         •iii  -^      *  /» 

«lgivethcfaidOf*W*I'^ 

«•  land* to !?.'•  ^nj  ^n.  THE  CouRT,  Who  delivered  their  opinionsyfm/;w, 
r^e^li!mimio!r  ^S^'^cd  and  refolved,  that  it  is  a  perpetuity  condemned  4fpn>f 
t»"c. /).  aiMi  £.  laW'-books,  and  repugnant  to  the  Uw,  and  not  allowable :  for  Ik 
Che  remainder '  i^y  not  determine  an  tilate  tail  by  fuch  a  limitation,  nor  can  lie 
over  ii  virfd  i  give  title  to  a*^other  to  enter  who  is  a  ftranger ;  for  by  the  fine 
fortheUwwtUg)^^  ig  a  difcontinuance  of  the  remainder,  and  a  devefting 
l^^r^MtuU  ^^c^^^w>^f  ^o  ^  he  cannot  enter :  for  it  is  no  limitation  to  enter,  but 
tiff,  or  permit  ^f^^  CheefFe£tual  going  about ;  and  it  is  not  eiFeftual  until  the  ^d 
4Q  eilate  tail  to  donc;  and  when  the  a£l  is  done,  tlie  remainder  is  difcontinued, 
beidetermined  and  then  he  cannot  enter.  Alfo  they  held,  thatthefe  are  ambi- 
tuoM  hfiiu^^^  guous  and  uncertain  words,  to  make  the  limitation  of  ati  inhc- 
Sori!*  *  ritance  by  the  determination  thereof,  and  therefore  void  and  rc- 
s.c.  Jonah 57.  P"g^*"^  ^^  1*^5  ^^^  ^^e  law  will  never  give  allowance  to  it. 
Co.  Ut.  an.  Wherefore  they  held,  that  the  cafe  was  all  one  with  the  rcafons  in 
a64. 177*  the  cafes  of  Sir  Anthony  Mildmay^  6.  C«.  40.  i.  £#.84.  Corhtft 
^s:^^M\y^Cafe,  9.  Co.  127.  lO.  Co.  389.  Portinttorts  Cafe  ;  and  dircaiv 
5;  tt.^tac.  '^j;!*"^  «h«  rule  of  Pkfmgto/s  Cafe,  6.  Rich.  2.  Wherefore  it  was 
it'ayiii.'4i7.*    adjudged  for  the  defendant. 

Pldw4.  40}*  M9or«S7x.470.  6ex«  Cro.  El'.s.  35  37s.  t.Laoft.  191,  s.Vent.sxi.  3.Vaeri»4i« 
lo.  Co,  3S.  Vera.  433.  9.C0.  liS.  1.  Burr.  84.  x.Peere  Will.  104.  Shep, Touch.  117.  ^*^ 
Caf.  113.  t.  Eq.Gar.Ab,tit.  Fearo%Con.Reai.  t^y.  i^a^  a*C«m,Dis.3a».  3.CoRi.DtS'**9* 
4.BacAb.3«9.  314^315. 

Svmpioa 


tliUry  "term,  iz.  jac.  i.    In  C.  8.  •  695!' 

Sympfon  againft  Juxon.  cahh. 

t^RROR  of  a  judgment  in  Durham  for  the  plaintiff.    The  jlidg-  If  judgment  bt 
•^-^  mcnt  being  reverfed  in  the  king's  bench,  a  writ  of  rcftitution"^*^^'*^*^ 
was  awarded,  and  to  enquire  what  were  the  profits  of  the  land  re-  *„^,"ftj^^' 
covered,  a  tempore  juJicii  fraJi/Ji^  vfhich  was  7th  yluptfl^  i^.Jac.  i,  iwirded  lotfi- 
whereupon  the  inquiiition  was  returned,  that  they  amounted  to  quire  what  pro- 
ten  pounds.    Exception  was  taken  to  the  writ ;  for  it  ought  not  fi'«  «*«  P*rxy 
to  have  ♦been  what  the  profits  of  the  land  amounted  to  from  the  ^l^^ll^^^^j^j^^* 
judgment:  for  tlie  plaintiff  is^not  to  anfwer  the  profits  longer 'J'n/l'^'^^^V^ 
than  from  the  time  of  the  execution  fued,  which  was  long  after.  Q)ai|bef(omcb« 
And  fo  held  all  the  Court  ;  wheiefore  the  writ  was  ruled  to  time  the  erro- 

be  ill,  neousjudgmtnt 

The  plaintiff  m  me  writ  of  error  had  a  new  writ  of  rcfti- 
tution,  which  was  to  enquire  what  profits  of  the  land  the  plaintiff  J^jj^^g**** 
who  recovered  had  taken  colore  judicU  pradini^  which  was  ^rth  ^tf- show?  161. 
guft^  l^.  7ac.  I,  and  after  the  reverfal  thereof;  which  being  re- 5.CMuDig!3o6« 
turned,  that  he  took  the  profits  of  tlie  land  colore  judicii  pradUlif 
before  the  reverfal  thereof,  to  the  value  of  ten  pounds. 

An  exception  was  uken  thereto  by  SiA  Henry  Y£LV£rTon 
and  Serjeant  D,amfort,  that  this  writ  was  not  good  i  for  it  . 
ought  to  b^ve  been  what  profits  be  took  after  the  execution  fued|^ 
for  that  appears  of  record  to  be  long  after  the  judgment. 

But  ALL  THE  Court  held,  that  the  writ  was  eood  enough  s 
for  the  plaintiff  in  the  writ  of  error,  after  the  reverfal,  is  to  be  re- 
ftored  to  all  that  he  lofl,  and  what  the  plaintiff  in  the  judgment 
by  colour  thereof  had  taken  after  the  judgment:  and  that  may  be 
well,  hy  entry  after  the  judgment  (as  in  truth  the  cafe  was  affirmed 
to  be)  in  part,  and  yet  after  fue  execution  of  the  remainder  ; 
wherefore  the  writ  was  well  made  :  and  fo  Broom,  the  Secottdary, 
and  THE  clerks  affirmed  their  precedents  to  be  ;  wharcfdte  the 
writ  was  ordered  to  be  filed,  and  the  plaintiff  had  execution  of  the 
damages  found  by  that  writ.  I  myself  was  of  counfel  with  the 
j)laintiff  in  the  writ  of  error,  by  affignmcnt  in  forma  paupfr'n. 

Hilary  Term, 

22.  Jac.  1.   In  the  Common  Pkas. 
Sir  Henry  Hobart,  Knt.  Chief  Jujiice. 
Sir  Richard  Hutton,  Knt.  -j 

Sir  Francis  Harver,  Knt.  >  Jujiices. 

Sir  George  Crokc,  Knt.  ^ 

Sir  Thomas  Coventry,  Knt.  Atlorney  General. 
Sir  Robert  Heath,  Knt.  Solicitor  General. 

Memorandum. 

IN  the  vacation  \ytVH\xt  MtchaelmaiTerm  Sik  JamKs  Lea,  Chief  Sir  K.Ctwfmc- 
Juftke  of  the  king's  bench,  was  made  Lord  Treafurer  of  fajr.^ttU^irj./^*, 
land,  and  by  fpecial  commiffion  (after  the  ftafF  was  delivered  "f  wnrVbtncb! 
him)  was  fworn   in  the  exchequer,  yet  continued  Chief  Juftice 

until 


)«>  Miiary  ^erni,  22.  jac.  i.    In  C.  % 

iintil  43.  January  1624,  and  afterwards,  ^;/zi  28.  January^  Sill 
Ranulph  Crew,  one  of  the  king's  Serjeanb^  was  made  Chief 
Jiiftice  by  the  king's  writ« 

Metliordnduih. 

SrG.Oth       t  TPOW  the  4th  of  February  the  famt  TcriH,  SiH  HumphrEV 


Case  i 

A  fine 


the  oatli  of  fupremacy,  and  then  the  oath  of  allegiance  made  in 
the  third  year  of  ]L\xig  James  tlK  firfti  aod  then  the  oath  of  «  Judge 
fet  down  i&«  Edw.  3.  c*  3. 

Heliot  againfi  Sanderta 

Icvtad  #/0  EPLEYIN-  Upon  demurrer  the  cife  was  tiiitS  : — One  Brafc- 
r  by  M.  AV  y^Ugg^  tenatlt  in  tail  of  2  rejit-chatge  Dut  of  the  manor  of 
"Tf«!"c£l*  f  Kn/hry  granted  by  AVr  Ambrb/i  Cave,  levies  k  fine  of  the  manof 
ilruios  from  the  ^^  ^^^  y/fuirew  Cive  suid  his  heirs  ;  and  this  fine  with  proclamation 
manor,  ihaJi  bar  was  pleaded  in  bar  of  the  avowry  for  this  ivnt  by  the  heir  in  tail ; 
Che  Iflbe  in  tail,  whicb  fifte  Was  kvled  of  this  rent  per  mrnina  manerii,  t^c.  with  an 
hT^  ^t^^  avcrmctit  that  this  fine  Was  levied  with  art  irftcnt  to  bar  the  rent 
^ tte  2Er  ^y  agreement  of  t\it  partics,.and  to  thi;  ufc  of  the  bdnufed  and  his 
Anst,  II.  heirs.  The  defendant  pleaded  *'  non-comjprifcd  ;'^  whereupon  being 
Co.  Lin  319.  a.  <lemurr«dt  and  argued  divers  times  at  the  bar^  it  was  now  argued 
s.  RtfiL  Rep.    at  the  bench. 

y^     Di  Harvey  and  Lord  HoSart*  held,  thatthh  rtfnt  is  barred  by 

S^^om.    s.    ^j^  g^^  ^.^j^  proclamation  by  the  ftatute  of  4.  Hen.  7.  C.  24.  and 

8hep.T011ch.11.  32. ///».  8.  0.36*  becaufe  the  fine  being  levied  of  the  land^  in- 

Carter,  14.       clufivelv  gives  the  rent«  and  is  a  fine  to  bar  it,  As  well  as  a  fine  of 

*'y''*'  ^^*    *c  rent  itfelf,  for  it  is  difcftcd  by  the  agreement  of  the  parties : 

CiTSSlliiiw,*'*^**  where  tenant  in  tail  of  a  rent  purcfaafes  the  land,  and  cn- 

1^4  -ieofis  a  ftranger  with  warranty,  that  gives  the  bind  difcharged  of 

•  the  rent,  and  that  warranty  extends  thereto,  fo  it  (ecmeth  this  fine 

(hall  bar  the  rent,  for  the  fine  of  the  land  isan  inclufive  gift  of  the 

*  rent  therein ;  and  not  like  to  the  cafe  in  4.  £//«  Dyer.  21^,  where 

tenant  for  life,  remainder  in  tail  i  tenant  for  life  levies  a  fine  to 

him  in  remainder,  and  he  render  rent ;  tenant  in  tail  dies ;  it  (hall 

iiot  bind  the  iflue  of  tenant  in  tail,  for  there  was  not  any  fine  levied 

of  the  thing  intailed :  and  they  denied  the  cafe  put  by  Thorntok 

in Plofuden,  435.  to  be  law  in  this  point:  and  therefore  to  fay'* not 

«<  comprifed,  &c."  is  no  plea,  but  he  ought  to  have  anfwered  to 

the  fine,  for  otherwife  by  fuch  plea  he  (hail  put  the  matter  in  law 

in  bmcff  del  ley  gents  \  wherefore  it  is  no  plea. 

HuTTON  ftrongly  argued  to  the  contrary,  that  this  fine  is  no  bar 
of  this  rent,  unlefs  it  had  been  exprefsly  mentioned  in  the  fine; 
and  that  this  fine  is  not  withip  aqjr  of  thg^ftatut^s,  not  being  levied 
qi  any  thing  intailcd« 
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NOTE,  Thi  Firft  Figure  refers  ^c  THE  Pace,  and  the  Second  /«  th?  C  ase  in  that 
Pagey  if  there  happen  more  Cafes  than  one  in  it;  otherwife  the  Second  Figure  is 
pmitted. 


A. 

Abatement^ 
TK  what  cafes  writs  (bal!  abate,     Page  14, 
Cafe    18.— 160,  15.-117,  4.-424.  8. 

Two  jointcnants,  plaintiffs  in  trcfpafs,  the 

one  is  (lain,  the  aAion  abates,  19,  4 

In  whatcai'cthebillfliaU  abate,  159,  it.  514, 

B»n  abated  for  faying  *'  Stxa^inta''  for 
"  S,xeenla,''  .^ 

It  the  king  bring  an  aaion,  and  the  party 
die,  hi  s  writ  {ball  not  abate,  4S  J 

Acceptance. 
Where  acceptance  of  rent  (hall  bar  entry, 

Where  accepting  a  leafe  binds  tp  the  cove- 
nants, .  •  35,,,^ 

Accompt 

Accnmpt  travcrfable,  -  a,^    . 

Accorapt  brought  by  one  merchant,  where 

there  was  a  joint  4ntcreft,  4,,  ,» 

A/Turrpfit  upon  an  accompt,  602!  2 7 

CiQ,  JAC. 


Anions. 

Aaion  upon  tbecafe,  for  felling  a  cauntcrfeit 
Bczar  ftone,  ^ 

For  procuring  one  to  be  indiacd  as  a  common 
barrator,  -  .  .^^^ 

For  indiaing  one  of  felony,        -  1 30,  j 

For  filing  in  another's  name,  without  his 
privity,  .  i8g^  „,  ^ 

Agamft  an  innkeeper  for  bis  gaefts  goods. 

For  difturbance  in  ufing  a  way,         x 89,'  it 
In  nature  0/ a  deceit,  i9«,i3.  ii3 

For  tearing  off  the  feal  of  a  deed,         aec,  u 
For  divcning  a  watcr-courfe,  1^3,  47 

Againft  a  fadtor,  for  loAng  gooda  by  not 
paying  the  cuftom,  .,  265,  ?• 

Againft  a  (heriff  upon  an  efcape,         a  88^5 . 

•»  A  360,  IZ 

For  ftopping  up  light,  373,  j 

For  a  fraud  in  bargaining,  587  . 

Forflandcrlngatitle  of  land,  163, 18.  397,  5 

For  laying  logs  in  a  highway,  446,  25 

For  felling  the  goods  of  another,  474, 6 

Againft  a  Icflcc,  for  difturbing  the  leflbr  in 

viewing  if  any  wafte  were  committed  in 

the  houfc  kaftd,  •  473,  i» 

Z  z  poy 


TABLE, 


for  diAurlMncc  tu  a  ch^pcU  6o4»  U 

For  a  footway,  -  673,  5 

py  a  mafon*  for  threatening  and  ditturbinn; 

Ha  workmen,  -  567, 4 

iUtion  hronislit,  before  any  caufe  of  ir, 

adjudged  errorf  -  7o>  t  f 

Action  of  covenant  lies  upon   the  words 

dcmife  and  grant,  70,  t 

If  one  have  caufc  of  a£^ton  8ga*nft  two,  and 

obtain  Jodgment  aga'tn(i  the  one,  be  fhall 

not  have  remedy  agai ntt  the  other,  74,  j 
A^ion  brought  by  baron  and  feme,  upon  a 

protniic  made  to  the  feme,  after  coverture, 

47    '7 

No  difference  between  an  aflion  brought  by 
original  writ  and  by  bill,  ^      S& 

In  every  aiUon  where  an^ends  only  i§  de- 
manded by  way  of  damages  accord  execu- 
ted if  a  gooct  bar,  -  too,  19 

In  an  adion  for  one  joint  trefpafsi  one  joint 
damage  ought  to  be  givtn  by  the  jury, 
though  the  dcfet^dants  ftvcred  themfetyt-s 
by  plea  •  -  118,  7 

Id  a  poflcflliry  a^ion  the  plaintifT  needs  not 
m<ke  any  fpecMl  title,  -  123*  7 

Adion  of  afl*au!t  lits  not  without  battery. 

In  v^hat  cafe  action  is  to  be  brought,  irrm  pro 
^<gf  guam  profi'ipfo^  « 3  3 1  ^'  3  ^o>  *  *  • 

A6tion of  conf piracy,  190,16.  193,  19.  230,8 

Where  an  a«51ton  is  grounded  uptm  privity  of 
contrad,  if  ought  to  be  in  the  deiinet  \  but 
otherwife  if  upon  a  torU  -  546 

A^ion  for  wearing  clothes,  not  well  laid 
againftan  infant,  -  S^o** 

AAion  by  a  laylor,  for  clothes  made,  how  to 
be  laid, '  -       *     •  6j^6,  »o 

Where  adlion  lies  uot  jointly,  but  fcver^lly, 

Adjpurixmcnt, 

Orfiorari^  to  certify  a  writ  of  adjournment^ 
atter  in  nullo  eft  erratum  p'eadtd,    435, 14 

Adminiftrator.     Ste  Executor. 

^dminiftratpr  not  liable  to  debts,  if  they  he 
noiupor.  iTivcialty,  -  a?**  3 

Declaration  ofai\  adminiftrator  vicious,  by 
omitting /r^r^  hie  in  cwia  litfrai  adm* 
409,9.  fis,  13 

\Vhcrc  ai\  adminiftrAtor  ought  to  flicw  by 
whom  and  wh<it  pQwtr  adminiftration  was 
committed  to  him,  556,^0 

Adminiftratof  (ttfn^nie  minpre  atjaU^  ought 

'  CO  fhew,  that  the  mfai\t  is  under  feventeen 

years  of  Age,  -  soo,  li 

Whether  a  promife  made  by  adminiftrator  to 
pay  a  debt  of  the  inte(tAte's  (hail  bind,  if  W 
be  not  alledged  l\t  Dad  aflVts,  (04,  3 1 


Admittance.     See  Cipyhold. 

Adrowfon. 

Lefleeft^r  years  of  an  advowfon,  prefentcd  hf 
the  Ifflbr,  is  a  furrender  of  his  ttnn,      84 

Where  the  incon.bent  purch^fcs  the  advow- 
fon infer,  devtfcth  his  executor  to  prtfcnt 
after  h«s  deceafe,  and  the  inhtritance  to 
another  io  fee^i  good,  5  7  > 

Alien. 

The  virtue  of  the  word  alien  in  a  deed, 

210,  t 

If  an  alien  haih  a  fon,  and  after  is  made 
denizen,  and  hath  a  fecoud  Ibu,  here  the 
fecond  fon  (hall  inberttt  539*  7 


Alimony. 

The  court  ^  the  ordinary  is   the  proper 
cdui  t  for  allowance  of  alimony,        3  64»  \ 

Amerciament. 

In    an    avowry    for  an   amerciament  the 
defendant  Jhall  not  have  cofta,  2^. 

The  lord  may  diftratn  or  have  his  a£lion  of 
debt  iox  an  amerpafl^cnt  in  a  court  Irec, 

iS*,  10 
Debt,  upon  an  amerciament  in  court  baron, 

58s,  £ 
How  the  prefcriptlon  muil  be  laid,         i^U. 

Annuity. 

In  tfhat  cafe  an  annuity  is  extendable  and 

ialeable  by  the  ftienif,  78*  10 

An  n liit y ,  /r©  conJUio  impendend9%         4^ ^»  >  ^ 

Appeal. 
Appeal  of  the  death  of  her  bufband,     283,4 

Apples. 

Applet  npt  ^'thin  the  ftatute  of  5.  B,dw.  6. 
for  dead  vidual,  -  ^i4»  ^^ 


Admiralty, 
^dmiffion. 


See  Ginqiic  Ports, 
Set  Inftitutiont 


Apportionment, 

Apportionment  of  rent,  when  and  ho)^  to  be 
'iXiaUei  -  -  160,  14 

Appropriation. 

Whether  an  appropriation  Jhall  be  void 
u^lefs  there  be  a  vicarage  endowed,  252, 6 

What  appropriations  ^ere  given  tothektnft 
bja7'^-f»-8.  -  6c\K 

Arbitrtmcut.    See  Award. 

Arreft. 
Arreft  in  the  night,  good,  af  0.  ^85,  \ 


TABLE, 


ArreR  in  time  of  div(ne  frrvlcct 
In  the  houfci  thedpor  beiag  opco» 


3»».  4 
485*4 


Aflctt. 

A^<?t8  in  Iff  land  found  here  by  the  jury  |  and 

)food,  -  .  55,  jg 

AiTctato  be  fet  forth  in  rcpliC'ition»    503, 13 

•Sr/  more  in  Kxecutor. 

Affigns,  AfTigiiracnt. 

Where  the  aflikrnreof  a  Icflec  fhall  be  bound 
by  the  }eflcc*ft  coyenapts,    125,  11.  439,  io 

A  common  peribn  cannot  afliKn  his  debt, 

iSo,  18 

AlTuree  of  a  leflVe  becomes  tenant  to  ihe 
leflbr  by  hi§  acceptance  of  rent  from  the 
affiance,  .  -  334,  , 

Alfignee  of  a  revernon,  who  has  accepted  the 
rent  from  the  affignee  of  the  term,  (hall 
charge  the  executor  of  the  lefler  for  breach 
of  covenant  nade  after  alignment  of  the 
term  and  reverflon,  5cc.  '    511 

AiTignment  of  a  debt  to  the  kingt  good  by 
7-  7«<«  -  •  5J4>  IO 

Aflife, 

AHife  againft  five,  and  two  only  found 
diflcifors,  all  five  fucd  a  writ  of  falfc 
judgment,  and  it  was  adjudged  error, 

93^*'$ 

•Seifin  by  a  termer  for  ye;»rfi  of  a  rent -charge 
devifrd  for  life^  not  fuflicient  to  maintain 
an  afllfe,  •  ,.  142,  to 

Judgmemi  affirmed  in  alBfefl  of  novel  dinVifioy 
ootwithftanding  errors  a%ned, 

^  .  ^,   334»  »•  34«.  V  4H*  n 

Ktcovery  m  an  amfe  is  a  good  bar  in  another 

affifc,  -  •  464,  13 

A/fumpJit  upon  abill  of  exchange,  6, 7.  307,  3 
Upon  a  bond,  -  -  i94»  %o 

Upon  rtquefting  one  to  give  his  credit  for 

two  tun  of  wine,  i| 

If  forbear  to  fue  till  fuch  a  time,  he  would 

p*y»  Alt  16.  273,  I.  6o4t  3»'  6«3 

For  afTurance  of  copyhold  land,  1x5,1 

For  payment  of  money,  116,  3.  245,  3 

Upon  a  marriage^       1121  2.  2x1,  4.  404,  3. 

»  .  ♦'7-  7 

opon  an  account,  X34t  4.  6ox,  27 

Upon  merchandize  to  be  delivered, 

a35»^  «57»  X7-  43*.  '* 
Againft  a  carrier  for  money  carried,   262, 1 6 
For  facing  barmlefs  from  a   recognizance 
entered  for  appearance,  aSi,  1 

To  fave  barmlefs  from  furetifliipi  aS?,  3 
fot  non-performance  gf  an  arbitrament, 

3X4>  16 
For  making  a  leafe  of  a  boufe,  and  not 
to  admit  a  joiner  to  the  ihop,  326,  ^ 

Fornqtco|cr>ogiafo  bondwbeo  reqnircd, 

«5^ 


In  tf^/w^;f/,if  twoconfidentions  bcrlJedge^, 
the  one  good,  the  other  vain,  if  the  good 
be  proved,  it  fuHiceth,  >27»  If 

In  ajfumpfiu  to  pay  when  requefted^  there 
ought  to  be  a  preclfe  requeft  alledged. 

Error  of  a  judgment  in  an  ajfumpjit^  247,  5 
Promilc  to  pay  within  a  (hor;  time,  is  uncef- 

tain,  and  no  confideration,  150,  1.  683 
Where  the  buQsand'a  promrfei  aft^r  the  wife'a 

death,  (hall  not  bind,  257,  16 

AJfumfJit  of  the  teftator  chargeable  on  his 

rxecutor,  294, 13.  571,  u.  64i,  14 

.4^i!v;^/biought  by  executor,  299,  x 

AjfumpHt  lie*  not  upon  a  general  allegatiop, 

quQd  inJUbitatvi  affitmpfit^  397,  a,  J48,  g 
One  may  difcharge  an  ajkmpjit  made^o  him- 

fcif,  but  not  one  made  by  him(elf,  483, 19 
What  (hill  be  held  an  executory  promife, 

4Sl»  i« 

AJfumpJit  miftaken  againft  zfidejujfort  500,  9 

In  affumpftt  to  pay  five  fhillingf  a  month,  it  t» 
beft  to  count  damages  for  the  whole  $  for 
he  cannot  have  a  new  adtion,  505,  v$ 

Where  affumpfit  lic«  not,  becai^ic  it  is  by 
deed,  -  -  506, 1 7 

What  ihall  be  held  an  implied  promife, 

544.  68j 

In  what  cafe  non  offumpjit  generally  is  not 
good,  J44 

Where,  in  ajfumpftu  how  indebted  ought  to 
be  (hewnj  548,  8.  593,  14,  64i»  i 

AJfumpJU  good,  retraining  one  to  keep  (hop 
in  fuch  a  place,  •  -  596 

AJfumpfit  ties  not  for  rent  re(erved  on  a  leafe* 
nor  for  a  debt  upon  fpecialty  or  record  j 
yet  if  I  promife  to  pay  eight  (hillings /^r 
wceky  as  long  as  7*  ^^  permits  me  to  eiyoy 
a  warehoufe,  it  lies,  598,  ;i 

Twofuing  for  the  fame  phre,  one  promifes 
twenty  pound  to  the  other  for  a  gelding 
delivered,  if  be  will  defift,  a  good,  confide- 
ration, r  -  61 1 

Whether  a  promife  begun  upon  confideratipa 
may  be  difcharged  by  words  without  atvy 
conQdcration,  -  -         620,  xo 

It  lirs    not  for  rent,   without  fome  otb^r 
fpeqial  caufe  of  promife,        668,5.  684,% 
jre  Confideration, 

Aflbrance, 

Where  ope  has  pfomifed  to  make  reaibnable 
a(rurance|he  is  not  to  be  bound  with  any 
COTCnantSa  •  ^  J7f,  13 

Attqrney, 
A^ion  brought  by  an  attorney  for  hi^  fees, 

5»»»4 

The  defendant  appears  by  y.  S.  and  imparls  ; 

this  admits  hiip  to  b^  an  attorney,  though 

none  before,  -  S^^tS 

A  writ  of  deceipt  li^s  again(t  an  attorney, 

forappeariQg  for  oqc  without  warrant, 


TABLE, 


jiudlta  ^crela. 

Errors  of  ajudgmcnt  in  audita  qnrrflay 

>3,  17.  337»» 

Audita  querela,   to  avoid  eicecutioi  upon  a 

ftatiltCi         67,  S,  85,  10.  2i«,  7.  4*51  "• 

477>  " 
To  avoid  execution  upon  a  judgrr.cnt, 

29.  $79*8.  64-C)8.  ^46910 

For  takiog  both  eU^it  and  c:;ipifis  for  the 

fame  debt.  -  -  338,  3 

Whether  a  feoffee  may  have  an  cvdlta  ^uere^ 

la  upon  an  tstcnt  made  before  fci»  time, 

ii7»  » 
Where  two  are  charge^Wc  in  execution,  the 

lart  taken  m-iv  have  (luiUtuqufrduj  523,  7 
JRccovrry  in  debt  ag^.inll  a  jailor  upon   an 

efcapr,  and  atterward  the  firft  judgment  is 

Ttverftd,  the  jailor  fliall   have  an  audita 

•      a  ti  ere  tat  -  -  64  6,;  8 

V'herc  audita  qi{ere!a  lies  not,  but  a  writ  of 

deccipt,  -  -  6941  7 

Averment. 

Want  of  averment  ib  aided  by  the  ftatute  of 
Jt  of  ails,  -  -  44»  1 2 

What  rtiail  be  a  fuflicient  avermenti  241,  6 
And  where  neccflaryy  -  443)  20 

Avowry, 

Bar  to  an  avowry,  •  23$^,  1 

Cafes  upon  avowry,  2S2,  3. 436)  6. 442)  i  $«  x  7 
Rent  due  to  baron  in  right  of  bis  feme,  the 

baron  alone  may  avow,  442,  17 

The  plainti/V  can  iiave  a  return  of  no  more 

bc^nfta  thiin  he  avows  for,  611,6 

Award. 

Debt  upon  an  award,  fcvcrat  cafes,  ico,  31. 

210,2.  277, S.  285.300,4.  339»b'  352»f». 

354»  9.   399»8.  423,4.  447»  27-    5*5-  «2. 
JIow  i4Wardi  ought  to  he  made,  200,  31.  2S5. 

314,  16.  340,  5.  352,  6.  354,  9-   447i  »?. 

577»  6-   639,  3. 
Wfiether  an  award  by  two  or  three  be  good, 

where  the  fubmiflion  is  to  four,  278.  399,8 
prror,  becaufe  the  arhitramt  nt  w^s  laid  to  be 

under  their  hands  only,  without  i'tAt  278 
Void  throufrti  incertainty,  314,  16.  352,  6 
Where  an  award  fliali  be  a  good  bar  in  an 

afticn,  -  r  339>  5 

Both  parlies  ought  to  h^tve  benefit  by  the 

award,  35^,6.  354-1  9-  447*  »7 

Conditi"nala\v^rd  cood,  423,  4.  ^2^,  1% 
Publication  and  delivery  of  it,  how  to  be 

made,  .  y  -  i;78, 6 

Where  an  award  was  adjudged  void,  becaufc 

part  of  the  controvcny  rclerved  to  the  ar- 

bitr;»tor8' future  judgment,  '^  585,  5 
Where  an  award  for  more  than  wasfubmitted, 

notpocd,  •  639, 3.  663,  1^ 

When  it  comprehends  that  which  is  fubmitted 

and  more,  it  is  good  for  that  which  is 

fubmitted,  nnd  void  for  the  refidue,  6^3,.  15 
Arbitrament  vuid  go  the  one  pijrt,  is  void  for 

all,  -  149,  5 


Ball. 

Bail  in  an  inferior  court,  how  far  chargeable 
here,  -  -  4, 1 1 

For  appearance  only,  may  be  taken  by  the 
ferjcani  of  the  mace   .  -  ibid. 

In  wtiat  cafe  thedefondant,being  in  execution* 
not  bailable,  -  -  108, 3 

Counterfeit  bail  put  in,  and  a  Vacat  there- 
upon, -  -  256,  14 

Bail  ftands  as  well  for  the  judgment  as  for 
the  execution,  -  272.  5 

Mifeutry  of  the  bail  ameT  ded,  ibid, 

B^il  upon  mean  proccfs,  how  far  chargeable, 
320,  2.  363»25«  449»  *9 

If  the  defendant  render  not  himfcif,  the 
plaintiff  may  take  execution  ag^inft  the 
principal  or  bail,  320,  2.  54 9,  9 

Where  the  caufe  is  removed,  and  new  bail 
accepted,  whether  the  old  (hall  be  dif- 
charged,  -  -  363,  25 

Bill  before  any  b^il,  no  error,  384,  13 

Principal  and  bail  cannot  join  in  a  writ  of 
error,  -.  -  384*  »4 

Releafe  pleaded  by  manucaptors  after  the 
Arft  judgment,  and  before  affirmance, 

4<5i,  iQ 

In  what  cafe  fureties  are  liable  to  tbe  debt, 
though  the  parly  render  his  body,  402,  n 

Every  bail  in  one  action  ftamls  bail  in  all 
a<5t  ons  brought  by  the  jame  plaintiff* 
againlt  the  fame  defendant  in  that  termi 

449 

One  becomes  bail  in  an  adlion  of  debt,  ai.d 
bt  fore  judgment  had  apainft  the  principal, 
makes  a  leafe  of  his  land^  whether  this  leafe 
(h^Ii  be  extendible,  -  449  , 

Ko  haii  on  the  file,  not  aflignable  for  error,  to 
rev-rfe  a  judgment,  568,  7 

No  declaration  Hiall  be  taken  upon  any  bail, 
but  withio  three  terms  after  it  is  filed, 

620,  II 

Bail  in  the  king's  bench,  not  liable  tocofts 
taxed  in  the  exchequer  chamber,       636,  4 

Bail  in  the  common  pleas  is  always  in  a  turn 
Certain,  according  to  thcd.bt  or  damages 
in  the  writ ;  but  in  the  king's  bench  no 
turn  is  mentioned,  645,  $ 

Biil  charged  in  execution,  notwithft«4nd'ng 
the  principal  rcrdercd' himielf  into  the 
marlbal'^  cuftody,  667,  1 

Bailiir. 
The  bailiff  of  itaanor's  power,         178,  16. 

»77»  4'  ^36,  S 

bailiff  of  a  manor,  who  has  rent  iffumg,  fhall 

have  it  by  retoupevy  '7^»  «^ 

Bailiff  of  a  liberty  may  have  a  deputy^  242, 7 

Bailor, 

Whether  bailor  may  have  debt  or  accompt 
£or  mone]^  not  ddivcred  to  whom  it  ought, 

687»l 


B     L     £. 


Bankrupt. 

Debt  aflicned  upon  rtic  ftatutc  of  hanknipts, 
and  adlioD  brought  intb«  affignces  names, 

105,  41 

Sureties  for  the  bankrupt  adjudged .  credi- 
tors^ •  .  .  127,  17 

Actionable  to  call  a  draper  bankrupt,  m^  i 

Or  dyer  -  585,* 

Bargain  and  Sale. 

Bargainee  of  a  reverfion  (kail  not  take  advan** 
t.ige  of  a  condition  annexed  to  a  leafc  for 
payment  of  rcnt»  Without  notice  given  of 
the  grant,  •  -  14^1  4 

By  the  words  bargain  and  (ale  onlyy  without 
attornmrnt,  the  rcTerfion  palfeth  not,  aio^t 

Bargain  and  fale  made  to  one,  with  the  addi- 
tion of  kn'ght.who  19  not  fo,  is  good,  240,  5 

Where  bari^amor  by  entry  is  in  of  hii 
former  eilate,  and  the  will  of  the  bargainee 
good>  -  -  -  64o,  9 

5^^  more  in  T}<zA, 

Baron.     See  Feme. 

Bimn  feifed  of  copyhold  land  in  right  of  his 
feme  furrenders,  whether  it  be  a  difronti- 
nuance,  -  -  105, 45 

Where  baron  and  feme  ought  to  bring  their 

action  jointly,  and   where   not»    %*3t  3- 

105, 10.  399,  6.  473»  4'  SOi^  II.    538,  *. 

Baron  ban  term  fur  years  in  his  own  right> 
and  the  inheritance  defcends  to  his  fcrme , 
that  (hall  not  drown  his  term*  >7  S>  4 

Aflioo  continued  againft  the  feme,  where 
the  baron  dies  after  nijipriiu,  and  before 
dzy  in  hoticOf  -  •  35^»  i^ 

Where  baron  for  the  battery  of  his  feme 
oughtto  join  in  heradtioti,    538,6.  is^fS 

What  (hall  be  a  good  Icafe  by  baron  and  feme 
to  bind  both,  *  -  617,  1 

Court-Baron.    See   Copyhold,    ^0 
tVarramo^  and  (Jourt. 

Bar. 

Bar  in  a  perfonal  a6lioni  how  to  be  ander- 

itood,  *  -  15 

What  <hall  be  held  a  bar  or  difcontiouance  of 

an  entail,  *  •  40$  4 

Barbyafine»  -  «  60 

Exceptions  to  a  bar*  -  1 3  2 

B^r  to  an  avowry,  -  138, 1 

What  judgment  ihall  not  bar  a  new  a<5tion 

in  debt*  .  -  S84, 5 

What  (hall  be  a  good  bar  in  an  aflife,        46  j 

What  bar  is  tiaverfeablc»  594»  x6 

Barrator. 

IndiAment  and  convi£lion  of  common  bar* 
ratry,  .  404*  a.  527, 4 


Judgment  upon  fuch  ^ihdi£lineht  nbt  dif- 
chargeablc  but  by  writ  of  error,        494,  i 

Bargemen.        "' 
Bargemen  chargeable  with  goods  as  carriers, 

fiaftard. 

tn  what  cafe  calling  one'baftard  isa£bionable> 

and  where  not,  si3»  6.    3>3>  a,  535,  19. 

64a,  2.  615,  zS 

A  widow  being  delivered  of  a  child  forty 
weeks  and  nine  days  after  her  buiband*8 
death,  adjudged  legitimatCy  •    54^ 

One  fentenced  by  the  jufUccs  of  peace  to  be 
the  reputed  father  of  a  baftard,  all  are 
concluded  to  fay  to  the  contrary^  625,  1 S 
See  Words. 

.     BilL 

A  new  bill  ordered  to  be  put  on  the  file* 

186,  1 

Bill  of  Exchangcf. 
AJpjMfJit  upon  a  bill  of  exchangCf  66, 7 

Bis  Petituffti 
In  what  cafe  good*  -  2 1 ,  t 

BifhOp. 

The  manner  of  creating  ah*  (hep,  ^^j 

Ufurpation  (h^ll  bind  the  prefent  bi(bop,  but 

nothis  fucce(ror,  -  673,6 

Incumbent  created  a  bi(hop  of  IreiantU  yec 

held  his  living  in  commendamt  691, 4 

Breach* 

Error  in  debt  upon  an  obligation,  becaufe  a 
fufiicient  breach  not  a(rigned|        315,  17 

What  (ball  be  a  fufRcicnt  breach  of  cotcnant» 
378*  6.  4159  10.  446, 17*  4^6,  5.  661,  ^o 

Where  not  well  a(&gncd»  446,  26>  17*  472,  i. 

476,  8 

What  (hall  be  held  breach  of  an  award. 


'Brewer. 
Infortnation  againft  a  brewer,  upoB  the  (tat. 
of  i.  £//».  -  •  i7fti  x7 

Bond.     See  Obligation* 

Borough  Englifli. 
Cafes  upon  that  cultom,  ^6,  a.  t^Z,  t^ 


Zt% 


C^iast 
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Capias. 

t^ftaif  InflffadofArummonii error*  i6r»i) 
Ctiti0$  MWAfclfd  for  the  fccond  proceCi,  iiit  i 
Where  capiat  ftiAlt  be  ftwaided  Againlt  the 

wMei  •  -  -        313,  I 

Ca^hi  ad/alhfae,  llri  for  cofti  awarded  \\\t 

defctidiint  upon  a  nLnfuiti  59S>  >S 

Cavclit. 
The  tlTcA  ar.d  virtue  of  a  caveati     4631 1 1 

Cntiorari. 

CntUmri  tx  pjftchf  when  to  be  awirdcdi  6 
Cfttiottiri  (iWMrded  to  certify  a  cafe*  t4i|  s^ 
't  iM^rrtlfyawritof  Adjotitnmcntf  445t  ^4 
A  iirw  r^f/iVur/AW.irilrdt  177,  7.  ,%97i  «o 
0rttt§rart  to  remove  a  ncog*  duel  note  x- 
cuff  iippeiiv.1  tier*  -  iii,  ^ 

To  rrmuie    iniiit^lmentt  of  riot  in  /f'i?.V.<> 

Otic  perfon  null  have  but  one  i-*rf/#i<tri» 

597*  •<> 

Challrn^c. 

Whit  (hall  be  a  good  challeuge  to  the  an-ar* 

54:.* 

Chancrrv. 

A  f^h\  fiirt  f^tiU,t  fiicti  in  chat^cery*  1 
Other  oouiti  Mutht  to  take  iuU)c«  of  the 

<e««*ft»nf  the  chanctry  .         6^,8 

I>iv»w  *\\\\  iiwpnfonnunt  iti  ch«wcery,  «rter 

a  jud^:ment  h  iximmon  U\v.  utiUwtuU  544 
Not'tt^  he  rclH\eU  after  luoh  jod^mcnt*  out 

Ml  (KirliameDtv  •  li. 

Chancery^  what,    jk  itj. 

Chut>:h  vid  Chntchwarden?. 

#tte  ctiiuxK^furiSeii  cannot  reieMe  or  g4>^ 
AWk^  the  IfCV^iU  of  the  chuTvh,  ^  ;4«  s 

A.)  \{)f  tn  achuivh  u  fHi>pet  a&ii  pccu4  91  10 
l^at  k<HiiV  th«  ix;^«ir«  rt»        -        u  i  7 

tt^oiielw  aA^uU^d  t^i  a  ch\4.vh  or  chi;>cr.« 
yavn^,  IK  iii«A  ikM  ft««inn  t>ktipn>  m  knf  own 

Th«  fM^4ti>n  and  ch<;u<)^««i0vcii  nx  a  cwpol 

rmcriifrtwii  tftach»TK>e%  -         *^- 55 

U'  Miher  a  ch«rch  %h>\'  h(  void  H  :b<   xr^^ 

ortmhtr.i'a  ^.f^^rv4U^a  t>.A.<>p  df  i.-r- 


Cinquc-Port«. 

The  prif tlrge  and  jurifdi£^ioQ  ofthe  cinqiie«> 
portit  ci  imincdy  -  S43>  69a,  ^ 

Coramoil,  Commoner. 

Common  appurtenant  for  all  bcafta  eannot 
be  granted  over*  bUt  for  beafta  certaioy 
it  ir.ay,  -  15,   19.  575,  z 

Inhabitants  of  one  vjU,  tmlcfs  incorporated* 
cannot  prefcribe  to  liave  cotfamoD  or  pro- 
fits in  anothtrr»  -  l^2t   Y6 

Comrnontr  may  not  kiti  the  lord'a  conics« 
who  has  free  iVarren,  2959  1 1 

Not-  didrain  his  cattle  damage  feafant, 

»o8y  1 
Nor  Caft  down  coney-burrows^     -     a*5»  7 

Common  will  not  pafs  with  the  wordarftm 
pertinentih  -  '5 3?  * 

The  txtent  of  a  grant  of  common*    2719  4 

He  who  hath  common  cannot  licenfe  ano- 
ther to  put  in  hia  beafts*  without  deed, 

..    575.* 
Common*  pr9    xj    magms   averust  goodt 

5S0, 10 

Where  one  leaant  iii  common  may  diftrain 

upoi)  another*  -  -    61  it  ^ 

A^ion>  for  cAciofing  three  acrea  of  common* 

<S9*  2.  479,  U 

Conduits  and  Pipes. 

II  one  fell  a  hou(e  that  haa  condottt  and 
pipes  br longing  to  it»  they  pafa»  thooith 
the  land  (where  the  pipea  lie)  be  not  fotd* 

iai*5 

Confcfs  and  Aroid.     See  Tiaverfc 

Confirmation. 

How  laod  Ihatl  enure  bj  way  of  000 fimation 

"7.  «7 

Conies.    Set  Warren  and  Coaimooer. 

Conikicradon. 

C<muMx9A\-^h  rsccvlory,        -         -        t 
yj%ft«  oahci  C4^£JcratMMu»  bowcxtenfibL. 

C«N(r.«1erSt«oci  of  love,     -  •       tScs  19 

ri*»ir..ic  TO  j>ay  zmfis  ^rrce  tetrpMMi  no  jrood 

c<.M  tM^erJitioii*         -  -  a  to.  ■ 

U  hat  ii*AM  be  held  a  food  conMcvatioo  m 

Axifci  tiow  to  be  pcrforaoeC*  -        »^- 

Confultaticn. 
Ccufu^iir::®  awarded*  i  ^'h  13-  a^^  9 


Csrt^^ntmie. 


TABLE. 


Cwtinumido.    207*  4.  618,  S. 

Whetbrr  wsnt  of  conti«uance  is  helped  by 
any  of  the  (Ut.  of  JeofaiU»        -     sat,  8 

Contraft. 
Whit  it  I  good  contrail         *        2621  it 

Contingent  Eftate. 

A  term  certain  being  limited  to  one*  and 
after  to  go  to  another»  it  not  a  contingent 
cft«te,  but  a  aiere  tntercftt        -    510,  11 

\Vhethcr  a  contingent  and  future  ufe  be 
trantferrable,  -  -         511 

What  AmII  be  a  good  ttmitation  of  a  fee»  by 
way  of  LOotingencyf       -  5 9  >  1 1 9  7 

Conveyance.    See  Deed. 

Copyhold,  and  Copyholder. 

Copyholder  for  life  not  to  cut.  down  elm* 
trees,         -  -  -  30 

Where  admittance  of  a  feme  was  held  to 
bean  admittance  of  him  in  remftinder«  31,1 

Defcent  of  a  copyholder  Ihall  not  take  away 
the  entry  of  another  copyholder,  who  has 
right.  And  the  heir*s  entry  without  ad- 
miiBon  is  lawful,  and  being  in  his  furren- 
dcr  is  good,  -  -       361  10 

A  copyholder  furrenders  upon  condition,  and 
after  releafeth  the  condition  by  deed,  is 
good,  -  -  -  36«  If 

Makes  a  leafe  for  years  of  land,  whereof 
ieme  by  cuftom  has  widow's  eftate*  (he  (hall 
not  avoid  the  leafe,  unle(8  there  be  an 
efpecial  cuftom  for  it,  -  36   11 

Copyholder  in  fee  furrenders  to  the  ufe 
of  hiawin,  &r.  -  56,  x.  199,  30 

Copyhold  land  demifeable  by  leafr,        76,  6 

Caies  upon  the  cuftom  of  Free  bench,  126, 

14.  573 

The  hetr*s  being  beyond  fca  (hall  excufe  tor- 
fciturcy  -  -  2  at 

In  what  cafe  ■  copyholder*  buying  the  free- 
hold, lofes  hit  common,        •         »53»  8 

Copyholder  cannot  hold  a  court  baron,  260, 20 

Copyholder  makes  a  leafe,  contrary  to  the 
cuftom,  the  lord  dies  the  reverfioner  (hall 
not  ukc  the  forfeiture,  -        301,  t 

Whether  he  who  hath  the  rcverfion  of  a 
copyhold  by  (Urreoder  may  take  ad  van* 
tage  of  a  condition  within  the  equity  of 
32.  Hen,  t.  -  -  305 

Copyholder  makes  a  leafe  for  two  years,  ex-* 
cepting  the  laft  day  in  every  year,  does  not 
avoid  the  forfeiture,  -  3ot,  5 

Ko  a£^ion  lies  againft  ^  lord  of  a  manoi ,  for 
non -admittance*       -  -  36!,! 

Copyholder  in  the  eye  of  the  law  is  but  ten- 
ant at  the  lord*s  will ;  and  if  he  will  not 
hold  court,  the  tenant  has  no  remedy  but 
in  Chancery,  -  -  sbS,  x 

Copy  granted  to  father  and  his  fon,  if  he 
have  more  fons  than  onb,  it  is  void  for  the 
uncertaintjr,  -  -  S74f4 

What  grant  by  copy  (hall  be  good,     434, 1 


Copyhold  forfeited  for  cothihitttng  wade. 

By  not  paying  fine,  -  617,  i 

Copyhold  lands  are  as  the  demefnes  of  xhh 
manor*  and  arc  the  lords  freehold,  and 
therefore  not  implcadable  in  the  lord's 
court,  -  -  -  559»  5 

The  lord's  a£l  (liall  not  pr  judice  the  copy- 
holder^s  eftate,  -  •  573 

Coroners. 

If  a  coroner  be  made  (heriff,  it  determines 
his  office  of  coroner^  -  14, 

Where  the  fheriflfis  concerned,  the  ven^fae. 
may  be  awarded  to  the  coroners^    -    551 

Corporations. 

Corporation  cannot  take  without  deed  ;  and 
if  tbev  Rrant  over,  the  grantee  may  entitle 
himfelf,  without  (hewing  the  deed,   1 10, 6 

Whether  a  corporation  may  prcfcribe,  673*  $ 

Cofb  and  Damaged. 

If  the  cofts  given  exceed  the  damageSy 
whereof  the  plaintiff  counts,  it  is  not 
error,  -  -  -        69,  1  i 

No  cofts  to  be  allowed,  whtre  treble  damages 
are  given  by  any  ftatute>        -         70,  1  a 

Whether  an  executor  be  chargeable  with 
cofts  and  damages  recovered  for  « 
riot,  -  -  -        219*  If 

No  cofts  to  be  paid  by  executors  nor 
adminiftratorsi  •         2191  6. 3601  2a 

The  plaintiff  may  recover  more  for  cofts  and 
damages  than  he  (irft  counted;  but  da- 
mages only  may  not  exceed  iht  decla- 
ration -  -.  197.  J 

Where  the  jury  finding  cofti  and  charg«;s  for 
the  pUintiff,  is  void,  -  473,  ^ 

In  what  cafe  .the  avowant  (hall  have  cofts^ 
and  rrleafe  damages,         .   -  5201  3 

Cofts  ought  not  to  be  inferted  for  the  plaint iftV 
but  upon  his  reqtieft»  -  587.  10 

How  cofts  fh^ll  be  recovered*    -        5951  iS 

3.  UfH.  i-  does  not  give  any  coftt,  but  where 
execution  is  delayed  by  the  writ  of  error^ 

636,  3 

Bail  in  the  king^s  bench  not  liable  to  coftt 
taaed  in  the  exchequer-chamber,    636, 4 

Covenant. 

Whether  a  covenant  to  convey*  with  a  pro- 
vifo,  if  he  paid  an  hundred  pounds  at 
thirteen  years  end  to  re-enter,  amounts 
to  a  leafe,  -  -  172,  13 

Adionspf  covenant,  240,  $.  281,  r.  397, 
4.  383,11*  390t4-  439>io-  44<^»26.  644, 

For  further  affurance,  <$'»  4 

Upon  an  indenture  of  charterparty,  263,  aK 
Where  the  covenant  is  general,  a  general 

breach  may  be  affigned,    304,  6.  370^  3* 

37816.  415,  10. 
The  extent  ot  a  coTcnant  in  Faitg    5^2. 657*  7 
Z  z  4  CouoArh 
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fc'ounfcl;  CounfcUor. 
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What  acouofcllor  at  Uw  may  Ciy  or  give  in 

evidence  for  hi8  cllrnt,  -         90.  18 

Aaauity,  pro  confiUo  impendendo^        4b  2,  16 

Count.     See  Declaratiofk. 

Courts; 

*rhc  courfc  of  every  court  Is  to  be  obfcrv- 
ed,  .  .  , 

County  courts  pught  to  have  twenty-eicht 

days  bctwcrn,  excIufWc,  -        a6^  - 

The  power  and  jurifdi<^ion  of  the  court  of 

the  m^trihalfea,        -  .         3^4    »< 

Of  tjic  court  of  king's  bench,     345*  ,  4 

Of  thccourtof  rtqiitfls,  -  ih, 

Ofthecnurtoflbemarfhc8of^«/«,  349 

Lourt  temporal  may  punifli  the  failc  exccu, 

t!on  of  fpirituaJ  proccf:i,  .        351,4 

Erecting  a  dove-cote,  not  enquirable  in  a 

rourt-leet,  .  ? 

Where  the  jurifdi<ftion  of  the  court  ought  to 

be  ftiewn,  q 

The  jurifdiaion  of  a  conrt- Jee t,     5  5 1:583 , 4 
l^ebt,  tor  an  amerciament  in  a  court  baron* 

Bvery  one  ought  ;o  be  within  a  court  lect*. 

and  none  can  be  of  two  Iftts,  c  ,4,  4 

Hutting,    held  aUcrnatm    every  fortrfighr, 

Ciiftom, 

No  cuftom  fliall  enable  one  to  do  a  tort,  So,  i 

l^  "P®!1  ^^^  ^"^""^  «>*'  «^«  manor  of 
Mifhefs  Taunton^  -  .        ^i-^/i 

ff^W^"-'  -  -        36S*,  I 

Ble-.vberry,  -  .         ^^^^  ^ 

South  PetertOHy     -  -       435,  ^ 

Stock<u)oody  -  -  -^^ 

Cuftom  of  Ifjkoich  for  burgcffes  to  make  a 

Of  the   manor  of  Turkp  in  com.  Be.itrd^ 

Ko  cuftom  can  help  that  which  Is  againft 
common  law,        -  .        ?<7    ic 

Whether  a  cuftom  to  choofe  the  clerk  of  a 
church  may   be  taken  away   by  c;inon, 

Cuftom  6f  the  manor  of  Prr/?^«  for  paymci?t 
oftiihef,  .  .         V76,  i« 


D. 

Damages. 

for  damnum  ahfque  injuria  an  adion  lies 

■  not,  -  .  ,        J  J 

In  what  cafe  damages  entirely  airclfed,  'not 

good,  -  t39,  3.  4^4,  7.  439,  ,0 

Severally,  .  ^ir,i.  384,1^ 


Whether  damages  being  fodnd  againft  otif, 
ought  to  conclude  the  other  defendant*, 

351 

See  more  in  Cofts. 

Damage  Fefanrt. 
Where  the  taking  the  lord's  cattle  d^ma^ 
fejt\nt  was  held  good,  -  aoS,! 

D»y. 

The  indgef  fat  on  Su  John  BahtifTs  day 
becaufe  it  tetl  out  to  be  the  firft'day  of  the 
Term,  -  .  .         j^^  ^ 

What  days  anciently  were  not  diesjuridici. 

Days  of  payment  adjudged,  where  ambigu^- 
^^^'        -  -         646,  I,.  677,% 

Debt. 

Debt  upon  a  record  (hall  be  paid  before  an 
obligation,  and  a  debt  upon  art  obliaation, 
which  IS  put  in  fuit,  before  another  that  i» 
not,  .  .  .  ^^ 

Where  debt  fliall  be  in  the  debet  or  dctinil  or 

In  what  caic  the  caufc  of  th^debt  muft  be 
ihewn,  \^     ^^  ^j     g 

Whether  debt  in  the  debet  ^t,^  ^^ti net  liea 
againft  the  executor  of  a  farmer  for  rent 
dueafter the teftator's death,    4ii.  6Sc,i 

Debt    upon  furetylhip  for  an   apprentice, 

In  debt  upon  fpecialty,  left  cannot  be  dc- 
manded  than  is  in  the  fpecialiy,  butothcr- 
wife  where  grounded  on  a  ftacutc,  498.  6 

Debt  for  feveral  parcels,   how   not  good. 

Debt  or  accompt  lies  for^.  S.  for  money 
delivered  to  J.D,  by  a  third  perfon  for 
^«"f*^'  -  •  6S7,s 

Declaration. 

Ifnplaciiafset  &•  recHperafiett  in  a  declaratiofr. 

good,  .  .  '  xi 

Declaration  10  debt  faulty  in  matter,   32. 

In  form,  .  g^,  j^^  "^^lux 

Declaration  may  be  good,  without  fpecial 

title  comprifed  therein,  43. 9.  673,  5. 691,4 

In  ireipafs,  wherein  not  good,    46,  351. 

Infra  jurt/diaionem  curia omitted  in  a 

declaration,        -  -  -      95    14 

^t"c  ^i^*"^  '^  *  ^^  *"*^  ^^^^"^^  declaration^ 
the  firft  IS  principal,  and  the  plea  refers  to 
It,  105.41.  zii,  it,  415,4.  525,  ,3.  49J, 
5-  536,  3* 

Errors  afligned,  becaufe  declaration  uncer- 
tain,    124,9.  J 87,  9.  ji,j,  xj.  j2g,4.  435, 

*;  *45»  3.  435,  3*  4-  47»»  i.  ilS,  8.  664* 
18,  19.  668,5. 
Declaration  variant,  not  good,    147, 5.  358^ 
i8.  498;  S.  6o3>  1).  6f4, 17.  fo/,  8. 


TABLE. 


)ll«  becAufe  it  f^ys  not  in  ubat  court  the 
<!etil  wa3  enrol it<J)  -  29t>  9 

Mifprifion  of  the  cltrk  :imendab)f,      3^6,  i 

Fault!  incurable  in  a  declaration*  3<6»io. 
473,4.  i;a6,  I.   569*  9.  588,11.  603,29 

Declaration  in  debt  for  ttthrs^,  361,13. 437,  S 

Where  the  drfrndant  makes  it  good  by  p'c/^d- 
\ngfi9MrJi  faffufftp  -         •         37<'>  3 

DecUraiioo  in  ujfumpftthuixyi    406,  t.  444, 

21.  503,14 

Whether  a  writ  into  ShddUfix  will  warrant 
a  declaration  in  London^  479*674^  >S 

Declaration  in  covenant  ill  becaufe  too  i;ene* 
ral,  -  -  4S6,  5.  537.4 

In  ao  ai^ton  on  the  cafe,  not  good,    505, 17 

Where  the  defendant  having  demurred  on 
the  whole  drcUratton,  tbe  pUintifi' ought 
to  have  judgment,         -         -        357>  a 

The  fubftance  of  a  declaration  not  amend- 
able, -  -  587»  9«  5*8>  II 

Where  tt  Ihall  fufflce  to  alledge  a  general 
didarbance,  -  -  606 

1/  the  name  of  the  county  be  in  the  marpin 
only  it  is  fnfficientf         -  -  618,3 

Declrfration  in  tjehment,    646,  9.  662,  ix 

When  it  varies  from  the  writ  in  fubftance, 
not  aided  by  the  ftat.  654,  z.  655,  5 

Matter  ot  form  in  a  declaration  amendable, 

664, 16 

Where  a  vicious  declaration  is  made  good 
by  a  collateral  plea,  -  681,10 

Where  tl*e  plaintiff,  not  making  a  fufliLient 
title  in  bis  declaration),  nil  capiat  per  hreve^ 

691,4 
Deed. 

Deed  of  goods  and  chattels,  without  other 
adt  or  ceremony  good,  •  i»2.6 

A  deed  (hall  enure  from  the  time  of  its  de- 
livery} not  from  the  date,      264.  136,70 

Fraudulent  deed  and  gift  upou  13*  £//s. 
C.  5.    pleaded,  -  270.  3 

Ib  what  cafe  tbe  deed  of  title  muft  be  (hewn, 

292,  II 

All  the  words  of  a  deed  ought  to  be  effec- 
tual, if  it  may  be,  -  476,  9 

Whether  a  (heep-walk  may  be  demifed  with- 
out deed,  -  519,  a.  575»a. 

Bargain  and  fale  for  years,  of  lauds  in  poffef- 

fion,  and  tSe  bargainee  never  entered,  and 

after  makes  a  grant  of  tbe  rever(ion,'recit* 

ing  tbisleafe,  i  1 1^  a  good  conveyance, 604, 32 

See  Bargain  and  Sale. 

Default. 

When  the  defendant  makes  default,  no  day 

can  be  given  bin',  -  357»'5 

llow  far  an  infant  (ball  be  liable  to  dctault, 

466 


Seeond  Deliverance, 


696,9 


Demand. 

What  fliall  be  fufficient  demand  of  rent,  and 
boW  to  be  performed,  24^,8-  476,8.  499,8 


lo  what  cafe  a  fum  is  payable  without  de- 
mand, -  -  4^3i  4* 

What  demand  ne^-tfTiry  upon  a  nomine 
/«««  for  fe vera!  days,  -  6 if 

Deniifc.     See  Leafc. 

Demurrer. 

Demurrer  upon  zfci.fac.  brought  by  an  ad- 
mi  niltrator,  -  -  4 
In  an  a£lion  of  debt,  .  45.  681,  ao 
In  bar  to  an  avowry,  .  5^,  ^4. 
Upon  mif-reciting  a  Itatute  -  111,9 
In  debt  for  tithes,  because  the  plaintiff  ha« 
not  fufficieocly  entitled  himfeU,           680 

Denization. 

Denization  is  by  patent,  ^wdmzy  he  pro  iem^ 
poret  as  for  years,  hie,  &c*  439,  7 

Deodofid. 

Two  men  riding  over  Tremtt  drowned  by 
the  violence  of  the  water}  their  horfes 
were  not  deodatieisp  -  483,  if 

Departure. 

What  a  departure  is,  -  147,  6 

Departure  in  fpigbt  of  the  oourt,    211,  3. 

*93,  la.  ^ 

Deprivation. 

Deprivation  of  a  parfon  for  homicide,  430, 

i# 

Defccnt. 

When  the  heir  (hall  be  in  quafi  by  defcent, 
and  not  merely  by  defccnt,  40S,  8 

Detinue. 
Detinue  lies  not  of  a  boaie«        -        39,  i 

Dcvife 

Devife  of  lands  in  feveral  ways,  st,  61.  104. 

»39-  I99>  30.  4»7»  a-  649*  i« 

The  intent  of  the  devifor  ought  to  he  niain- 

taiued,  if  tt  (lands  with  lawi  61.  371,5. 

416 
Devife  to  his  heir  after  the  death  of  his 

feme,  is  a  good  devife  by  implication  to 

the  feme,  '  "  ii 

I  bequeath  the  rents  of  D*  to  my  wife  for 

life,  paffeth  the  lands,  -  104,  30 

Devife  of  rent  charges,  144, 4*  4*7,  » 

Oftheremainderof  a  term,  xo8,a6.  509,21 
A  feoffment  to  ufes  without  livery,  butcon- 

fiimed  by  will,  isa.good  devife,  144,  4 
Devife  of  lands  to  two  fons,  when  they  come 

to  their  feveral  fisll  ages,  and  to  executors 

ia  the interimj         -  aS9»  »9'  3949? 

Particul.ff 
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Efcraw. 

A  deed  delifcrcd  as  an  tfircwt  plfa<te(^» 

85,11 

Effain. 

Effoln  caft  by  a  biHiop,        -        -        929  20 

EftoppeL 

A  1e;ifc  by  efoppel  is  a  good  leafc  to  ground 

a6troQ  upon  eviction*         -         -         731' 

How  a  fine  gives  intercft  by  eJio^peU         17 5 

EJlovirs. 

A  preCctiption  for  eftovers  to  build  new 
boufrs  goud>  -  -  -  »5 

EJlray. 

The  ufing:  an  eflray  horfe  by  nding  or  draw- 
ing, ib  caule  of  adHon,         -        -     i4-8>  6 

Excommunication. 

Excommonicatioo  for  recufancy,  pleaded, 

81,6 
Whether  an  excomnnunicatton  may  be  dif- 

charged  by  the  KiD^spaMon,  ^i^,  5 
One  taken  upoo  cxcom*  eapienJot  difchareed, 

aad  why,  -  -  5*6,  % 

Execution. 

A  pnfbner  dying  in  execution,  there  can  be 
no  other  execution  again(l  his  goods  or 
landst  -  -         136,  II.  143,  % 

But  where  there  are  two  defendants,  and  one 
dies  in  execution,  the  other  is  not  difcharg> 
cd,  -  -  X43,  s.  53a,  14 

Execution  after  the  year  and  day  wuhout 
fcir^fac.  -  -  364,  j 

Executors. 

If  an  exfcutor  pay  debts  upon  an  obligation 
before  a  (tatute  be  broken,  this  payment 
U  a  good  bar  againft  the  ftttutr,         9^  zo 

By  the  ttflitor's  death  the  pofiliTion  of  bis 
goods  is  caft  upon  his  executor,      1x3,  11 

Executor  pleads  his  teftator  was  in  debt  to 
the  king  -  -  18a,  22 

By  falfc  plea  chargeable  ^if3£/;//i/ro^r/Vj>  191, 
17.  64.7»  15-  ^lU  3 

SiX  days  thought  a  convenient  time  for  the 
executor  to  remove  the  leftator**  cattle 
from  the  ground  he  had  in  leafe>     204,  6 

Cxecutors  to  pay  no  coftg,         -         229,  6 

How  far  chargeable  with  a  co<Iatrral  promife 

made  by  his  tcftator,    293,  13.  57 j,  it. 

40S>  3-  4i7f  7.  662,74 

Where  pleading  non  alfnmpfu^  he  lofcth  the 

.  advantage  of  no  njptjf  -  ^93,  13 

Ejtfcutor  bringing  a  writ  of  error*  may  have 
^fupcrfideas^  -  -  352,2 

Whether  infant  executor  fnay  appear  by 
attorney,  -  -  44X,  14 


WBere  poflibility  of  a  term  (hall  go  to  the 
executor,  -  -  509,  ti 

He  can  never  have  an  a^ ion  in  the  tietinctp 
but  where  the  teftator  might  have  had  it, 

546.  685,  i 

Teftator  may  hind  the  executor  to  what 
himfelf  is  not  bound,  570.  571,  11 

Where  an  executor  promifeth  to  pay  a  le- 
gacy, it  (hall  be  luppofed  be  bad  oJfetSf 

6x3,  i 

Where  «ne  may  be  ^executor  quoad  ad- 
mihiftration,  but  liot  abfolute  executor, 
brc3ufe  will  not  proved,  -  614 

How  judgments  ought  to  be  pleaded  by  an 
executor,  in  bar  of  other  adions,  625,  19 

Executor  is  chargeable  in  debt  by  coven-nut 

of  the  teftator^  for  the  principal  df:  bonis 

tefiator'n^  and  by  no  adt  or  falfe  plea  de 

ifouis  ptofriii,  but  by  ne  unque  executor^ 

647,  15.  657,7.  671.  3* 

Whether  an  executor  [liall  be  within  the  co- 
venant of  the  teftator,  -  657, 7 

Extent*     Extenders. 

Extenders  upon  a  recognition  in  cliancery 

awarded  to  have  the  land  at  the  rate*  to 

pay  the  debt,  -  ,         -  i  j»  16 

A  void  extent,(,  -    '         -  85^  10 

Plea  to  an  extent)         «  -  1799  >8 

Whether  after  an  aflignment  of  a  debt  by 

the  king,  the  king  may  extend  in  his  own 

name»  lor  the  pateutee^s  benefit*  ih. 

No  re*extcnr,  alter  an  elegit  is  returned* 

ferved,  though  the  land  be  afterwards 

rvidted,  -  -  .338,3 

Extent  ought  always  to  be  by  inquifitiont 

Where  lands  are  extended  by  miftake,  whe- 
ther a  new  extent  or  re-extent  fhall  he 
granted,  -  -  693 

Execution  being  fued,  and  the  lands  of  the 
one  taken  in  extent,  and  delivered  upon 
the  /ii^ri2/<  and. accepted,  he  never  ihalt 
have  another  extent  agaiaft  the  other's 
lands  -  -  694, 6 

See  more  in  Elg^iu 

Extinguiihment. 
Several  cafes  upon  extinguiihraent  of  rent* 


P. 

Fce-fittiple- 

One  fee  cannot    be  "in    reoiaihder   afeer 
anotheri  •  •  .  ^^x 

Feoffment. 


B 


FcofFment 

feoffment  made  upon  condition  that  he 
(Lall  not  alicDy  *ti8  a  vutd  coDdition,    596 

Feme,     yide  Baroru 

A  feme  may  have  the  grant  of  a  caflle  to  be 
exercifed  perfe  'vd deputatum  fuum^       i8 

Inwbatcaie  ^dioo  ihalirurvive  to  the  fcmc» 

77i7 

She  cannot  plead  nor  be  fued  without  the 
baron,        a39»  3-  *^8,  +.  445.  a?-  5«9i  9 

Kor  have  damages  for  a  vcxuioo  to  her 
hulbsnd,.  -  355»  «'•  ^^S.  »^ 

Feme,  with  child,  committed  for  want  of 
fureiies,  reltafei!,         -  -         IS^j  «3 

V  here  the  baron  is  acquitted,  the  judg- 
ment ought  not  to  be  againft  feme -covert, 
413,*.  439i  «a 

Feme  covert  indiAed  for  reculancy,  480, 14, 

5*9.9 

Whfre  a  feme  fb.iH  be  in  an  cftatc  by  re- 
mirter,  -  -  489 

Tenants  paying  rent  to  \  feme  covert  no 
pood  payment,  .  -  6'7 

Feme  Cdvcrt  cannot  have  goods  with  the 
baron*  ^Xi^  ad  damnum  eorum  cannot  be, 

644,6 

A£lion  lies  not  apaind  baron  and  feme,  for 
converting  goods  to  their  ufcs,  but  to  the 
baron's  ufe  only,         -         -         661,  11 

Whether  feme  may  join  with  the  baron  for 
lorr  to  the  baron,  -  •  664,16 

Feme  fuppofcrd  eaftint  at  her  hulb.ind's  deUh, 
fc  a  re  bed  by  a  •ventre  ir.fpicundo  dirc^Ved 
tothe  ftierifi;  -     "         -  686 

Two  or  three  women  returned  by  the 
ihcriffto  fee  her  every  day,  and  be  prefcnt 
at  her  delivery,  -  -  ib» 

Fieri  Facias. 

Under  (herifF,  upon  ^Jierifac-  prizing  goods 

at  an  under- value,  adjudged  oppreflfion, 

416,12.  5x4,  28 

Sheriff  cannot  break  open  a  houfe,  to  take 
execution  on  a /Vr/y/if.         -        556i  19 

Fines. 

Errors  to  reverfea  fine,  x  1,11.  160,15.  39*»5 
In  what  cafe  a  fine  ihall  be  a  bar,    60.  19Z, 

iS 

The  extent  of  a  fine,  where  there  are  two 

■vills  in  one  paiifli,  -  **o»  3 

How  it  gives  in tcreft  by  efiopptU        "        »75 

The  virtue  of  a  fine  with  warranty^    ii7»6 

Fine  levied  by  an  infant,  -  »3o,9 

Fine  and  five  years  paffing,  bars  him  who 

has  right  to  a  writ  of  error,  33».  »S 

Covenant  to  Itvy  a  fine  of  an  hundred  acres 

within  the  year,  the  year  expires,  and  a 

fine  is  levied  of  eight  acres,  it  Ihall  be  to 

thefirftufe,  -  -  5"» »» 

fine  levied  by  indenture,  dcqlared  the  ufc  tQ 


be  to  the  wife  of  y.  5.  adjudged  to  be  an 
eftjte  for  life,  -  -  5*5,  »1 

It  may  he  levied  of  a  clofe  by  a  known 
name  in  a  vilt,  without  mentioning  the  vill 
or  h'imlet  where  it  lies,  -»  574, » 

Where  an  tftatc  tail  is  harred  by  a  fine  quoad 
him  who  levied  It,  ;^nd  his  iflue,  yet  not 
determined  hi  ret  'ventate^  -  689 

Where  a  grant  by  fine  iball  enure  by  way  of 
rcleafc,  -  •  696, 9 

Tenant  in  tail  of  a  rent-charjrc,  levies  a  fine 
of  the  manor,  and  ihis'line  with  procU 
pleaded  in  bar  of  an  avowry  for  this  rent, 

699 

Fine  upon  a  concefit  tenrmentat  how  far  it 
fliall  bar  an  entad,  -  -  40,  4 


Forcible  \  ^"^7' 
\   De;air 


ainment. 

Indiflment  for  forcible  entry,    148,7.  ift, 

12.  214,  9.  639,  a 

For  forcible  detainment  fined  five  hundred 

pounds  in  the  ftar-chambcr,  <99,^ 

Forfeiture* 

Forfeiture  upon  the  cuftody  of  one  of  the 
king's  houfes,  -        -         -        t8. » 

See  Copyhold. 

Foreft. 

Several  refolvcs   upon  cafes  touching  the 
foreft  oiLei<eJierf        -  .  155,  i 

Form. 

Want  of   form    aided  by  the   ftatute   of 
18.  Eli%.         -  •  -        •  130,  aJ 

See  Declaration. 

FormedM. 

Error  of  a  judgment  in  formedont  3  5, 9.  369, 

Formedon  in  remainder,  -  »i7,  6 

One  may  have  formedon  upon  feyeral  gifta^ 

330,  8 
Fraudulent  Conveyances,       132. 455 

'  Frcfli-fuit     See  Efcape, 

Free-bench.     See  Copyhold. 


G. 

Guardian. 

Guardian  in  foccage  is  dominus  pro  tenn 
poret  and  may  maintain  actions  in 
bis  owa  oamct         -         55i  *7.  9^, »» 

Bu( 


T      A.     B      L 


E. 


Bitt  cannot  prefent  to  an  advowfon,  <)9,  2% 
Court  ought  not  to  he  kept  in  the  n«inie  of 

the  hetrt  but  of  the  giMrdian,  iSiJ, 

Guardian    ikAS  intcreft  fx  proviJUtte  legis^ 

though  be  (hall  not  forfeit  it,  ibid. 

Grant. 

The  c&tcnt  of  tbc  word  grant,    s34i2.  292, 

II 


See  Deed. 
Gtiiidhall ;  See  London, 


H. 

Habeas  Corpus^ 

Bahas  corpora  returnecf*  notw  it  branding  a 
,/i^r/2r</raj,  adjudgeil  error*  •      -     43t  10 
Ketum  of  kabeM  corpus   too  general, 

Whether  ai>  habeas  corpus  may  be  awarded 
.  to  the  cinque-portfly  -        -         543 

Heir. 

One  being  by  t)ffice  found  heir,  another  (ball 
not  be  admitted  to  traverfc  that  office,  i86>6 

Heir  of  a  copYholder,  being  lieyond  iea, 
ft'all  not  lofe  his  right,  •  226 

But  the  lord  may  take  the  me^n  profits  from 
the  anceftor'ft    death    without    account. 

The  heir  ha<  an  adtion  againft  any  one  that 
fliall  deface  Ins  tnceftor*s  arms  in  a  church, 

3«7 

Where  the  beir  (hall  have  bit  age,  atid  where 
Boi,  -  -  392, 5 

Highway.    . 

A  pain  levied  for  not  repairing  a  highway, 

S5« 

Homicide. 

Homicide  by  a  paribn  caufe  of  deprWatton, 

430,  10 

Hue  and  Cry. 

^&\oTi%  upon  the  ft^t.'of  fTinthn^  of  Hue 
and  Cry,    187,  9.  350,  i.  67$*  %»  677,  13 


Jeofail. 


iS.  FJiz.     189,  15.  479.'  51S,  I.   528,  8. 
546.  67^,4 
A  VICIOUS  uri^inal  is  not  helped  by  the  (tat. 

479 
Infufficient  returns  aided»         -        534,  i& 

\      Jeweller* 
Jcwellert  not  liable  to  adtion  for  a  b^re  af- 
firmation of  a  fione,  without  warranty,    4 
Aftioo  for  felling  falfe  jewels,  -        449 


The  force  of  it 


Iniplic?itian. 


ri 


"What    proccfs    and   procceillngt    ftjill    be 
aided  by  the  (l^t.  of  JfofJhi  31.  lk,n^  %. 


Imprifonmcnt. 

Falfc  imprffonment  in  the  court  of  the  Mar- 
(h^lfcy,  -  -  314,  15 

Falfc  iroprifonment  of  the  plaintiffs  wife, 
who  waa  a  widow  at  the  time  of  the  ac- 
tion, -  .  ,  323^  , 

Sheriff  chargeable  with  falfc  imprifonmtai 
for  not  obeying  2i  fupcTfedeas^     -.     379,  7 

Indenture, 

Indenture  for  levying  a  fine  to  fuch  pcrfont 
for  fuch  ofes,  and  the  fine  is  levied,  it 
fliall  be  to  the  (aroe  ufcs;  and  no  aver- 
ment can  be  to  the  contrary,  unltfs  by 
other  matter  in  writing,  -         29 

Affidavit  made  of  an  indenture  loft,  the  partj 
(hall  be  compelltd  to  fhew  his  counter- 
part, -  -  -  4,^,5 
^ee  more  iu  Deed. 

Infant 

Infant  fhall  not  be  bound  by  bis  bargain  for 

any  thrag,   but  f^r  his    neceflity»    494. 

560,  8 
Ought  to  fne  by  guardian,  not  by  atrorncyi 

5,  10.  150, 1.  2S4->  10.  289,  6.  303,  3.  410, 

12.  441,  14 
Admitted     by    guardian    to    fue  account 

atraind  hisguarcitan  in  foccage,         219,9 
Jndgmtut  agaioit  an  infant  reverfed,     274, 

3*  465 
Leafe  of  land  made  to  an  infant  is  voidahlt 

at  hu  dtt^tionf  -  -  32o»  1 

The  piivilcgcs  of  an  fnlantt  466,  580,  n 
Infant  by  protbein  ami  demandant  in  a  wnt 

of  right,  •,-  -  580.  II 

Ought  to  appear  by  guardian  and  not  bj 

prochein  ami,         ^  -  •  641 

Information.  / 

Rcfolvea  oflhe  judges  touching  Information* 
on  penal  laws,  .  14.  3651  5 

Information  for  not  coming  to  church* 

141,  19.480.  529,9 

On  the  ftat.  of  27.  £Iiz,  of  fraudulent  con- 
veyances -  .  is'>9 

Uppn  5.  E/iz,  -  -       17 J.  $99 

Upon  the  fVat.  of  ufuryi-  -  210..; 

For  not  receiving  thelacramenliu  three  years, 

365,  5 

Inforqxatipn  cj^hibitcd  a^)ovc  a  year  after  the 
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offrTicc,  good  as  to  the  king,  but  not  ss 

to  the  informer,  -  3*5 »  S 

Upon  the  ftat.  of  39.  EIi%.  for  not  reftonog 

p^nurrtntotilUge.  -  4>Sf  9 

For  comipt  bargaining,  -  44<>t  13 

Iqformation  on  5.  Eli».  for  exercifing  a  trade, 

oot  to  be  proceeded  on  at  CuiUkall^  538,  5 

Inn-keeper. 

How  far  chargeable  with  hit  gueftt  goods, 

189,  ift.  ai4«  4 

Inn-keeper  iodidcd  for  felling  oats  too  dear, 

609,5 

Tte  fubftance  of  an  aaion  Iball  not  be  help* 

ed  by  an  iHnue»iio%  -  >  54*  * 

Error  for  want  of  an  innuendo       33>*  >o,  11 

lHnuend9  well  applied,  -  S  S^t  3 

I|irolmcnt.    See  Enrolment* 

Inftigation. 
The  extent  and  danger  of  the  word*     56,  i 

Inft^tutlon. 

Adml(Son  and  inftitutlon  not  reqmfiteincafe 
pf  4  donative,  -  -         63 

lYhere  admiifioo  and  inftitution  ihall  be  of 
no  force,        -  -  -    463*  i< 

Intendment. 

The  force  and  extent  of  ft,    96,  24.  104 

118,4.135,6.  3Ss»49 
\Vhere  action  is  not  to  be  maintained  by  in- 
tendment, but  by  exprcfs  words,     687,  » 

Intrufion.    66,  6.  212,  4. 

Jpintenants. 

If  two  jointenants  be  defendants,  and  one 

diest  the  a£lion  is  not  gone,         -         19 

Another  cafe,        -  -         -       53,15 

Jointenants  for  yean,         -         •         83,7 

Make  partition  •  it 8,  8*  133, 1 

Two  jointenants  for  li&,  and  the  one  makes 

a  Icafe  for  years,  whether  it  (hall  bind  his 

companion,  9't  19*  377i  S   4t7, 6 

Jointenant  copyholder  in  fee,  furrenders  to 

the  ufe  of  hib  will,  and  dies  before  it  be 

prefented,  it  (hall  biiid  the  furvivor,  i ooj  30 

Jotntcnancy  upon  a  devife,      *  -        159, 19 

J,  S.  and  5.  a  feme  folc,  jointenants  for  life, 

'  the  feme  takes  baron,  who  grants  by  fine 

to  7.  S,  tfnementa  ^^rJ/t^rt— whether  this 

grant  by  fine  (hall  enure  by  way  of  re leafe 

^r  by  grant  of  the  eftate,        -         696, 9 


Jointure. 

What  (ball  be  a  jointure  within  theilat.  it* 
Hen.  7.  174.  474,  7.  48S,  9.  J70,  6a 

Joumies  Accompts.     See  Writ. 

Ireland, 

A  writ  of  error  fcnt  hence,  adjudged  s^fuprr' 
Jedeas  to   the   kiog^s    bench   in  Ireiand^ 

^   ^  .         ..^        .     534»  i9'  55*»*$ 

Of  toe  creating  a  bifhop  in  Irtland^  552^  15 

Iffuc  joined. 

lOue  not  well  joined,    44,  it.  550,  n.  589, 

9-  5861  7.  599, 21 

Mif-jotning iflues  aided  by  ftat.  ii.  Hen.  8. 

,^  .       *:»  '3-  550»  ".  576,3 

IiUie  upon  a  negative  pregnant  is  an  iflue,  i>. 
What  Ihall  be  an  ill  ifluc  in  ajfumpfttt       544 
Without  an  aflirmative  and  a  negative  tio 
ifluc  can  be  joined,         -        5^0,  9.  589 

Judgment. 

Arret  of  judgment  in  ^177/^/,    110,7.  115, 

1.  116,  3.  98,27 

After  judgment    no  iflue  fliall  be  taken, 

1^6, 13 
Faux  judgment,  in  Wihtonfuper  Wye  upon  an 

■fliw,  -  -  .  138.15 

Judgment  de  boms  tfjiatorist  upon  a  falfe  plea 

of  the  executor,         •  *         1 9^f  '  7 

Reverfed  upon  mifprifioo  in  the  declaration, 

M7»  S 
Where  judgment  ought  to  be  in  mi/>ricordia 

otcapiatun  255,12.439,12.  538,5- 54a»a 
Judgment  reverfed  in  a  writ  of  right, 

292, 1% 
Becaofe  one  of  the  defendants  was  within 

agct  -  -  -        3*3,3 

Judgments  for  words  reverfed,  331, 10,  ii,  la 
Affirmed  quoad  pzrit  and  reverfed  quoad  the 

refidue,  -  -  343,  ^ 

After  judgment  at  common  law,  no  relief  to 

be  given  in  Chancery,         •  343f  i  s 

Reverfed,    becaufe   no    writ   of  privilege 

filed,  -  -  4,8,8 

Where  judgment  fliall  be  entered  quoad  eat 

Jine  die%  -  -  439,11,1* 

Reyerfed,  becaufe  vi  fsf  armis  omitted  in  the 

declaration,  -  443,  19.  536, 3 

All  judgments  are  either  by  award,  confef- 

„^^fion,  default,  or  by  trial,        -        468, 13 

Judgments  mif- -entered,  amendable,    631, 5 

Judgment  reverfed,  becaufe  not  conditional, 

681,  i> 
Where  judgment  in  dower  may  be  againft 

the  tenant  or  heir,  -  688, 3 

Judgment  in  Durham  reverfed,  and  a  writ 

of  reftitution  awarded,  698, 1 1. 

Juftice 


TABLE, 


Jufticc  of  Peace. 
Words  rpoken  of  a  jufttcc  of    pence  ac- 

See  Words. 

Jurors,  Jury. 

Jinjf  haying  once  given  ihtir  vcrdi£t,  al- 
though it  he  imperfc£l,  flnll  hot  be  fworrt 
again  on  the  f.»rac  jflrut:>  unlcfs  in  cafe  of 
»IIi2e,  -  -  »io,  % 

Where  one  jurym^in  only  appears  at  the 
KJipriMStUh^nw^rd-Mef      -         3»6,  19 

Miliake  of  a  juror's  name,  when  amendable* 

457»i 

Where  a  jury  found  it  the  deed  of  Ethnund, 
the  bond  beinj;  Edward^  viciouS)     640*  4 

Where  twenty  five  are  returned  on  a  i;^«. 
Jac,  good,  if  the  twenty -fifth  perfon  be 
nut  fworn,  -  -  *47»  >4 


Juftilication. 

In  \ihat  cafe  juftification  found  for  one  de- 
fendant, the  other  cannot  be  guilty,  134*  7 

Whtre  juftification   without    (hewing   any 

title  ihall  be  good,  and  where  not,     229, 

5.  »92, II.  317,  21 

He  who  claims  tntereft  under  an  a6t  in  law, 
may  juftify,  without  (hewing  it,      3 1 7*  *  r 

Jiiftification  in  another  county,  37^^  ( 

What  (hall  be-Mthl^gDod  justification  upon 
ao  aflion  for  wordC  -  676,  iz 


K. 

King.     ' 

The    king  withont    parliament  may   take 

ordeis  for  government  of  the  clergy,  and 

may  deprive  them  if  they  difobey  37 

He  cannot  be  feifcd  to  an  ulie,  50,  12 

34.  Ueti-  8.  makes  all  the  king's  prants  by 

patent  or  indenture  good,  ib.  364,  2 

Of  things  tranfitory  the  kinjj  may  be  put  out 

of  pofleifion,  but  not  of  things  permanent 

nor  of  an  inheritance,  -  54 

As  to  an  advowfon,  he  has  no  greater  privi- 

Jsge  than  another  perfon,  ih.  395»  '^ 

If  the  king  hath  title  to  prefent  by  irtple  or 

outlawry,  and  does  it  not  in  his  turn,  he 

ihall  lofc  it,  -  54.  216,  2 

What  relcafc  ihall  not  bar  him,  ^^y  5 

The  king  may  prefent  by  parol,     *      248,  7 

His  protection  how  far  allowable,       477»  »^ 

H18  prerogative,        4?i.  513*  *3»  24.  61a,  4 

Whether  the  king  may  create  a  bifhop^  by 

patent  without  any  writ  of  Con^e  r/'  c^'r. 


Knight. 

Knight  of  the  Bjth  fucd    by  the    title  of- 
baronet,  -  -  ^%^^  , 

B.ngajn  and  fale  m^de  to  one  with  the  ad 
dition  of  knightj  who  is  not  fo,  is  pood, 

»4*»5 


Lapl'e. 

In  what  c.iff  and  by  whom  advantage  may 

be  taken  of  UpiV,  -  ^j 

Lapfe  is  but  unica  ^  prQxima  vicct      ai6,  j 

Laws. 

Legfspoflmcrej9  leges  priores  tontrarias  ahr<h 
som,  -  121,  4.  529, 9 

The  law  gives  no  remedy  for  voluntary  neg- 
ligence, ,  -         387 

Where  the  canon  af\d  civil  law  are  contrary 
to  the  comipon  law,  •  463, 1 1 

Lcafcs,  Leffor,  Lcflee. 

Leafe  of  tithes  in.  ejfe^  the  queen  grants 
another,  -  "34 

Where  a  fecond  leafe  (ball  be  in  contingency 
or  in  effei         -  -       *    71,  3.  lio,  79 

Leafe  enuring  by  EJlopfeU  -  73?  i 

hk^ee  for  fixty.  ye«ib  takes  ji  new  Icafc  to 
begin  ten  yearb  after,  'tis  a  furrender  prc- 
lenily,  -  -  -  &4 

Covenant,  grant,  and  agree — apt  words  to 
m^kc  a  le^fe  for  years,  -       92,  19 

Leflce  for  years  cannot  bind  or  Charge  the 
freehold,         -  -  142,20 

What  leafc  not  good,  unlefs  the  ancient  rent 
be  refcrved,         -  -         »73»«4 

Several  cafes  adjudged  upon  leiifes  for  years, 
227,3.  213,1.  275.4.  3is,t.  349.  459,6 

Leafe  from  tne  day  of  the  date  and  trom 
hencefoith,  are  all  one,  -         258, 18 

LelTcc  for  life  makes  a  leafe  for  year6»  except- 
ing the  wo€Ki,  good,        -  296,  2 

Le(ror  ihall  not  be  deprived  of  his  advantage, 
by  the  a^  of  a  (Granger,  -         300,  ^ 

Where  alVignment  of"  a  ieafe  and  accept -t nee 
of  the  rent  fliall  not  bar  the  lefTgr  of  bis 
covenant,  who  may  charge  the  leJTce  or 
aflignee  at  his  eledion,        309,  8.  334,  ^ 

A.  makes  a  Ic^fe,  rcferving  rent  payable  at 
Midu  or  within  twenty  days,  and  dies  after 
Mich,  and  before  the  twenty  days,  whether 
the  rent  (ball  go  to  the  heir  or  executor, 

3»o 

A'  poiFefTed  of  a  leafe  of  tythes  in  the  x\^\\i 
of  his  wife,  as  executrix  to  her  foiiner 
huR'andj  grants  tutuvi  jui  fuuin-'-'^^^ow^^ 

3»8. 
Where 


TABLE, 


Where  a  Icafc  to  bfgin  infuturo  U  not  good, 

318,  2.  459. 6 

Leafetoan  infant  voidable  at  his  tlccrtt:n» 

310, 1 

Where  a  leafe  made  Hy  the  hufbar.d  may 
be  avoided  by  the  wifr,       332,  14.  417,  ^ 

What  (hall  be  held  a  fraudulent  Icafc,       455 

A  leafe  may  be  determined,  by  force  i>f 
condition  endorfed,  if  it  be  before  fcaling 
and  delivery,  -  ^jij 

Where  Icflee  for  years  lets  it  after  his  de^-t'i 
till   I  May   161^,   ij  a  good  le.<fe,    459,6 

I^tafe  of  X>.  (xcepling  ;i]l  woods,  under- 
woods—whether  the  foil  of  thcfc  woods 
are  excepted,  -  457,  7.  542,  xt 

Words  in  a  patent  enure  as  a  covenant  to 
bind  leffee  and  hit  afligns,  -       522 

Where  4  leafc  Ihall  be  held  to  be  drowned 
in  the  inheritance,  -  4i9*  4 

I^eafe  made  by  baron  and  feme,  4 17*  1 

Where  averment  ouglit  to  be  made  of  the 
life  of  the  leObr,  -  6it,  13 

feoffment  made  to  leflTcefor  years  to  the  ufc 
of  a  ftraoger,  (hall  not  cxtinguiih  the 
term,  -  -  .        6431  j 

J-eafc  of  a  garden  plot,  the  leflTee  afligns,  the 
aiBgnee  builds  on  it,  and  leaves  a  little 
garden-plot,  the  IcfTor  makes  another  leafc 
of  the  g-rden-plot  to  a  third  perfon,  and 
the  building  paflcth,  -  648,  x^ 

Id  what  cafe  a  Icafe  made  by  feme  for 
twenty-one  ye^rs,  without  nfcrving  the 
ancient  rent,  (lull  bind  the  dcvifce  of  the 
fon,  -  -  68b,  6 

Lcct     See  Court, 

Letter,  gnd  Letter  of  Attorney, 

A£\ion  for  receiving  money  by  a  counterfeit 
letter,  •  -  -  2z| 

fetter  of  attorney  by  baron  and  feme,  how 
Talid,  -  „  617,? 

iribcrate.     See  Extent. 


Licence. 

A  licence,  of  its  nature,  cannot  be  without 
writing,  -  -  X03,  36 

Limitation. 

Whit  Ihall  ^  held  a  limitation  contingent, 

416 

Lhicdnjhire^ 

Vmc9ln/kire  has  three  divifions  and  three  Ic- 
¥cral  commi   ons  of  the  peace,        276,  6 


Upon  a  leafe  for  lives,  -  %%\ 

Whether  livery  made  after  the  day  of  the 

date  of  the  deed  he  good,  -  153,  \ 
Where  babtndum  a    tiU    confe8ionijy   and 

liv«7  made  after,  is  good,        458,  5.  563 

London. 

In  whst  Cr^fe  the  cultom  of  every  da^s  mar- 
ket in  that  city  is  allowable,  69,  lo 

Every  freeman  cannot  legally  bay  all  manner 
of  wares  in  his  (hop,  -  -     ibid, 

Falfe  imprifonment  by  command  of  the  Lord 
M<iyor,  -  ••  81,4' 

The  cu (lorn  touching  arre(t8,  %t^ 

In  London  the  Lord  Mayor  is  perpetual 
corgner,  -  -  53f»i« 

Cuftom  of  AU'Hallovos  tovching  the  choice 
of  churchwardens,  •  53>»  15 

In  London  the  parfon  and  churchwardens  are 
a  corporation,  ,  532,  s| 

GkildbfiH  has  no  jurifdi^ion  to  proceed  on 
a  penal  law,  -  -      538,  | 

Cuftom  of  St»  KaXbarim^i  in  Cf^icman-ftreet^ 

♦70*  J 


Livery  and  Scilin. 
What  ^all  be  a  good  livery  upon  a  fcojjmeot. 


Sot>  a 


M. 

Moftdamus.    40,  C, 
Manor. 

Within  one  manor  there  may  be  another 
manor  demifeable  by  copy,  and  within  that 
m^nor  there  may  be  cuftomary  tenants* 

3»7t^ 

Manflaught^r. 
What  (baH  be  adjudged   manflaDgbtera^ 

Manucaptures.    See  Bai^ 
Marriage, 

Maritagio  non/atij/aSop  •  4^ 

For  the  valae  of  the  marriage,  tender  is  not 

r  quifite,  -  *  669  6 

Covenant  upon  marriage,.  -  '02,35 
Fa  lore  maritagii^         -  Z5v>  <3*  156,  6 

A^ion  for  words   fpokeBi  tha;  hindered  a 

marriage,  -  -  4aa,3 

Mailer  and  Servant, 

In  what  caie  the  mailer  may  bring  his  adtion 
for  wrong  done  to  his  fervant,    223.  224, 

4.  618.  g 

How  far  the  mafter  fhall  be  chargeable  with 

an  aft  of  his  fcrvanti  -  ^ya 

A  a  a  And 


T     A     B     L     1^ 


A^  h^f^  the  fermt  Usfttf  §M  he 
Whrthtr  aSTHm  U*  fr^rtbt  vaAcr  for  Che 

Mill 

T^  eo»«<ft  ft  com-flDiU  to  «  fdUiof-o*!!, 
yrt^Cf  aod  fo  of  «  baadmUi  to  a  barU:- 

Dcprirattoo  of  ponUtt  fSiAifterf  for  oon- 
cooCoroiilrf  U  wf ol,  •  17 

MtferUordta, 

Is  evrrf  c*f<  the  t  JamtiflT  and  defendant 
ought  to  \<  in  mUeriardia^  or  capiat uff 
unJcft  the  dtfcnrliot  primo  die  confeflVa 
ibea^ion,  aii,j.  5s<^>  ■•  '•^^^  "'  ^5o»  a 


Mf.\ 


feafance. 
firmer. 


l^ifnttmer^  a  Offend  able,  •        •      *7»  T 

J^h^f^afann  of  the  clerk  amendable^  after 
•     tn  nullo  eft  erratum  ^Uadcd^  3691  * 

Mif-rcturn. 
Mir- return  aided  hy  the  ftatutc,  383,  »»*4«4 


Mif-j 


pleader, 
trial. 


Mif-trial  adJudfTcd,  and  a  wn-fac.  de  novo 
awarded*      «?•  "•  »^**  58*»  »•  599t  »»• 

675,  !♦,  II 

Wif'pleaderand  roif-trial  aidfd  by  the  Itat. 
of  la.  Hen,  8*  and  x8.  ilt%.  and  cannot  be 
auaftrd  after  verd'^t  3«8,  i.  353*  7 

Mil-trial,  becaufc  iwcnty-fivc  were  returned, 
find  the  twcnty-ftfth  prrfon  fwom  one 
of  the  twelve #  •  '  H7>  «4 

Mont|i8. 

Six  monthflf  ex;)oundcd  to  be  an  hundred 
and    eighty-two    days,    or  half  a  year, 

167,4 


Mortgage. 

MortpJifce  of  Und  hath  ao  abfolutc  in- 
tcrcft,       '    .  .  .  •      %Mt  % 

Murder. 

•Til  murder  to  flay  any  iheriflT,  ferjeant,  or 

officer,  in  execution  of  prbccfs,  without 

roalice  prepcbfccli     '     '  -    ^     .  -      .  *•• 

OrTo^  kiliiug  a  watchman  10  ftayinf  night- 

*   walkcra         -  •  -  »*'<'• 


Name. 

M'il^ke  of  a  aaav  of  baptiib  adjudged 
error,        .  •  •  ji#,  5 

VTm^M  coUrffl'VMm^  wh^U  *  <4S 

r.arf  and  Feirr  all  ose  naaae, '  4^5*  <  t 

So  SatuUr  and  HexantUr^  Joam  aad  Jame^ 

ibidm 
francifcMS  and  Fratuus^  -  S34»  it 

But  otherwiie  of  Bdiuford  and  Edmemdf 

558, 4-  640,  4 

LUntitate  nemtms  allowed,  after  judgment 

and  execution,         •  *  6z3, 16 

Naturalizatioa. 

Naturalization  is  always  by  pari iaoiettt  and 

'  perpetual :  If  one  be  naturalized  for  a  day, 

it  ia  i^ood  for  cyer,  -        -      5J9>  7 

Kt/i  friMi. 

The  record  of  Vijipriut  in  what  cafc  to  be 
amended,  •  7  «3o»* 

See  more  in  Record.' 

Komlne  Patna.     See  Demand 

Nonfujt. 

The  plaintilT  appearing,  arguing  by  his  couQ* 

'fel,    and   praying  judgment*    cannot  be 

nonfuited  the  (ante  term,  -  3S 

Nonfuit*  beciufe  a£^ion  miftaken,     647,  <« 

Notice. 

Infufficiency  of  notice,  -  ;.  381,  9.  39' 
Where  notice  ought  to  be  given,  and  where 

not,  43>,ii*488,8.  492, 12.  644,5.68411^ 
AVhar  notice  to  the  inhabitants  ftiAll  fuffice, 

upon  a  robbery,  -  -       475ft 

Nufancc, 

Where  a  nufance  is  made  to  the  land  of 
'tw6  tenants  in  common,  tbc^y  (hall  join 
in  the  aflion,  -  -      *3Ht* 

Where  freeholder  ereding  a  dove-cote  ad- 
judged a  nufance,        •       '38*,  io«  49» 
One  cannot  prefcribe  to  make  a  nufance, 

446,15.49* 

NuCmce,  by  a  mill-bank  caufing  an  over-flow 
of  an  adjacent  meadow,         •        555t  '• 


o. 

path. 

Kone  ought  to  take  anjr  oath  to  aceure  thm* 
fefvei,  but  to  be  proceeded  •gaiiift'by  ^v 


TABLE. 


Ffffoiu  bailed  froa  prtfoD  for  rerufing  the 
oath  ex  qficiot  -  -      388,  x. 

Whether  artion  of  the  cafe  liei  ag^inft  a 
man  that  has  taken  a  falfe  oath«  to  the 
prejudice  of  btm»  »  iot,  s6. 

Obligation. 

Obligation  dated  in  Ireland^  the  plaintiff 

may  alledge  it  to  be  m<ide  here,  76,  $ 

An  obligation  with  a  condition  cannot  be 

difcharged  by  a  contra  A,  100,  29.  195,  20 
Obligation  made  15  ^ov.  and  not  feaied 

or  delivrrrd  till  iS  Aov.  -         136,  11 

T€nerh  in  viginti  n*buUst  good»  in  viginii  it' 

teris  Toid,  ...     203^  4. 

A  bond  in  ItaUant  adjudged  good»  ao8i  a 
A  bond  cannot  oc  difcharged  without  fpe- 

cialty,  -  -         .  254.9 

Nor  made  void  by  falle  Laiim»  26i»  22 

Tne  extent  of  a  bond    to  perform  cove- 

oams,  .  •  aSi,  I 

Bond  in  qninfuagtjmis  lihrist  or  in  irigintcUe 

lUfris,  good»  290,  S.  309^  7.  338,  2. 

3S5»»^ 

Variation  of  a  bill  obligatory,  29 1 ,  to. 

Where  a  bond  ihall  be  held  to  be  JMnt  or  &- 

▼era],  .  -  311,  5 

ObligatioB  made   29  Jug,  and   the  iatitat 

waa  faed  out  19  June  before,  yet  fufficient 

to  maintain  a£lion,  -  S^i»9 

Obligation  with   a  fpecial  coodition,  bow 

forfeited,  -  .  594,  15 

In  ttrengentate  Uteri Sf  void,        -        ^91$  %% 

Threty  pounds  for  thirty  pounds,        €07,  2 

Bond  dated  1  May  to  pay  the  15  day  oHMay 

next  enfuing,  it  (hall  refer  to  the  day  and 

not  the  mooth|       -       €4^,  u.  67;,  14 

Occupant. 

Where  the  leflce  Iball  reUio  as  occupant, 
*«Of  3».  554-1  Ik 


Offices  aa4  Officers, 

What  offices  fhall  be  uken  to  be  witbin  the 

,^..*?*-  °f  5-  ^d.  6.  .  269,  , 

lulling  conftable  or  oth^r  officer  In  doing 

their  duty,  mi^rder,  ->  •      28a 

Outlawry, 

Outlawries  rcverfed  by  error,    358, 17.  521, 

6.  s»8,7.  $3i»  ii.»  57^- ^^^i  >• 

Outlawry  pleaded  and  a  good  bar,    4*5, 11. 

4.84, ».  616, 1 

Upon  outlawry*  he  ought  to  appear  in  per- 

fon,  but  i  f  fick  by  attorney,    462,8. ii^,^ 

Beverfed  by  the  parties  being  beyond  fea  at 

the  time  of  the  exigents         -         464^  12 

What  (hall  b(  foffeitcd  by  outlawry,    513, 

Wher^  there  are  two  plainti(r0,and  pn^  is  out- 
lawed; whether  it  it  a  good  bar  againji 
the  other.  •  -         616,  t 

Reverfed,  becaufethe  indidtmeot  wanted  the 
place  of  his  badjtatioD,  •       l»  ^  6,  a 


P- 

Paiicl. 
Panel  and  (cbedule,  all  one  in  iiibftanoe. 

Pardons. 

Pardon  before  (entence,  bars  tbegtviBgcoftSt 

335»f 

Parliament. 

A£t  of  parliament,  16  Jan.  23.  EU%,  mif* 
pleaded,  -  -  *         'Sf 

A  writ  of  error  in  parliament,  is  by  its  di^ 
folution  determined,  -  94-it  7 

Parfon,  Patron. 

Patron  has  an  hundred  and  eighty- two  daya 

in  the  fix  months  to  prefrnt  in,  167, 7. 

Parfon  deprived  for  homicide*  ,       4-30,  lo 

Partition. 
Partition  between  jointenants  for  years,s  t  \fi. 

Patents. 
Letters  patents  of  proteOion  not  allowable 

Payment, 

Payment  before  the  day  is  good  payment  at 
the  day,  -  •  434,  t 

Pedlar. 

A  wandering  pedler  adjudged  a  rogue  with* 
in  the  ftat.  •»  «         577,  ^ 

Perjury. 

One  that  commits  perjury  (not  ppniihable 

by  5.  £//»•}  may  be  indifled  thereof,  and 

puniChed  by  fine  and  imprifonment,     8,  9 

In  what  cafe  not  puni(bable  by  indi^ment, 

tao,  a.  508.  60X,  2a 

Perjury,  for  the  King,  puniQiabfe,       a  1 2, 4 

To  call  one  '*  perjured  bealt,'*  is  adionahle, 

»07»  43615.  €13,1 

Perpetuity, 

What  (hall  be  held  a  perpetuity,  condemned 
inlaw,  ^  .  .       691,  i« 

PhyfiQians. 

Pbyficians  in  London  may  not  prafti(e  with- 
out  licence  from  the  college,      -      i^x,  ^ 
Set  ^antnm  Meruit* 

PifcMry. 
lyhetberan  eieSionefirpucWtt  of  a  Pi/cfkrf^ 

i^t  4 

A  %  a|  Piefo^Mitr 
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Tbf  extent  and  power  of  a  court  of  FU^^w* 


Ji'U 


3«3 


.     Play. 

i|.  and  B.  at  pby,  A  voluntanlv  fhoTcs  hia 
tPOTicy  into  J/8  heap,  and  v^,  keeps  it, 
without  remftly  for \B.  3^6,  6 

Flayer*  with  falfc  dice,  how  punifhcd,  497,4. 


PUnarty,     123,8,  463,  liv 

Precedents. 
Precedents  arc  founded  upon  great  reafon, 


and  to  be  obfcrvedt 


38^*  17 


Prcfcription. 


t  Picas  and  Pleadings. 

The  fubftdnce  of  a  plea  not   amendable, 

14.  261,  24 
F'»tiU8  incurable  in  a  plea,  ^^,  370.  j 

Fa^fity  r»f  P'ea  finablr,  .  -         64 

Kelipqu'ihing  Jiis  plea,  a  me  rea  hie  /*/V. 

One  impleaded  in  an  a^nn,  ought  to  fhew 
the  caufe,  otherwifc  the  pifa  it  not  good, 

Sa,  4 

Ffcrow  pleafli^d,  7  •         851  n 

pleaHn  rep^^'^in*  i»7,  i5.  637i  ^ 

Atuou  tor  woroB,  the  defend.! nt  pleads  ^?:o^irf 

'  p4irt  n<*n  cuip-  q^uoad  other  part  juRihc^, 

i27> 18 
Mif-pleading,  i39>^c4»  ^-  262, 24.  360,  21. 
^43^»  II-  iJi.  14 
Flea  upon  a  conditional  obligation,  165,  1. 
»3».  a54»  9-  .3591  *o-  5S*»  7 
}ion  fum  informaiust  pleadrd,  -  210,  i 
FJea  m  battery,  -  r  224,  '.j 

3n  an  icuoii  of  covenanr,  -  264.  aj2,  1 1 
ti'hai  pli  a:>  rcceiv.^ble,  and  when,  26 1 ,  24 
plea  ot  a  icir.c  without  baronj  yiciuui,  «88,  4 
h'ul  tUi  r^tordi  pl'zkCcd,  3*5»  5-   S^o*  7 

>ka  in  taroV  errors,  -  33*>  5 

J-ica  uot  ^ood,  becaufe  not  in  certainty, 

359,  »o 

For  not  (hewing  deed,  r         360,  n 

When  unc  pleads  a  difcharge,  he  ought  to 

iliew  bow.    But  generally  non  ttamnificatj 

without  fliewing  how,         3fc3\*4'  (>34»  7 

In  debt  upon  a  Bill>  payrocM  is  no  pita, 

377>4^-  S3»»  «4 
Fefcous  upon  fceap  proccfg,  a  good  pica 
'for  the  flicriff  itt'cftape,     -         4i9>  lo-  n 
P.tne  aUmhiiJJravit,  when  pleadaDle,  579,  9 
Ficab  fur  ail  executor,  '   -  625,  19 

TtnOtr  pUaded,  and  how,        -        ^27,  22 
l^lca  and  pita  over  la  bar,  •  #51 

\Vrt're  the  dtfcncmt  himfc'f  fhall  not  take 
aova;iiage  of  his  own  vicious  pita, 

678,  IS 
Payment  in  sjfumpjity  pleaded,  69c,  2 

Vhcrc  not  comp»  »fcd,  is  no  >»ood  plea,    730 
*  &te  Dtclaration. 

to 

Pledge. 

^'^^gip?  gpcdi  dcct  not  make  an  abfolut^ 

property,  -  -  *45»  » 

AS^9frhf\t  upon  jewels  pledged,  257,  \i 

i''wnat  cafe   the    plaiatiff  ought  to   ^wA 

pjcdgci>     *  r:'  t  ^4;  * 


Prefcription  for  eftorefs  good,  »5.  15^,  15 
For  pailuragc  of  two  geldings  -  27 

For  tithes,  •  n 6,  4.  50 1,  10.  576,  3 
For  comnaon    iq  another  v'iU,    not   good, 

152,  16 
For  taking  thorns,  -  -     256,15 

To  TOrike  a  nufancct  not  good,  -  446,  »5 
Of  a  court  baron,  how  to  be  laid,  582,  r. 
Where  a  general  prefcription   may   fcrve. 

To  fit  and  bury  in  the  parfon'n  chapel  at 
Peitvortb,  -  -  -  605 

Prcfcription,  quod  omnes pojpjfoxcu  &<^.  whe- 
ther good,  -  -  669,  i9f 

It  ii  not  ncceiTiry  to  alledge  a  prefcripticm 
for  longer  than  fixty  ye<<rp|  666,  \ 

How  a  corporation  may  prcfcribc,        ^73,  5 


Prefcntmcnt, 

Prefentment  made  i>y  the  wrong  name  of  a 
corporation,  g«»od,  -  «4^»  7 

Freeholder  prefcntcd  for  ere£king  a  dove 
cote,  -  -  r      382,  iq 

Privity. 

Afclr^faf.ia{  not  welt  brought,  ftjr  default 
of  priyityi  -  -   .  ^ 

Procefs, 

All  proccft  in  the  common  bench  are  return- 

.able  at  the  common  days ;  in  the  king*a 

bench,  </tf  ^i>  i«  <//V/w,         -  -         '7 

Mif-awarding  procefs  (aided   by  32.  //?«•  8, 

and  18.  EU%'\  amendable,  65,*  108,  4 

One  procefs  ought  to  warrant  another, 

89. 'S 
FrocedentlQ  -*  -  203, 5  > 

The  original  of  Procbein  amie  in  our  law, 

64* 

In  what  cafe  a  Vreibdn  amle  is  appointed  to 

an  infant,  -  -  *^i^\ 

Prohibition. 

Prohibition,   in  a   fuil  for   fubftraaion  of 

'  tyihes,  -  •  42.  269,  » 

If  any  court  ©f  equity  intermeddle  with  any 

piattcrs  properly  triable  at  commpn  law, 

or  which  concern  frcchgld,  they  arc  to  be 

^.robibHcd,  .  33S^^^t^3.^ 


TABLE. 


ffohibition  to  the  prerogative  court  to  (lay 

the  proving  ^  wil',  -  14^1  i? 

To  the   court  of  the  inarches  of  H'^aUsf 

349'  37 
Prohibition  by  the  phintiff  in  the  fplriiual 
court,  to  fti*y  bis  own  fuit,       -        35 ^»  3 
Prohibition  dcnictl,  where  the  wife  fued  the 
huibmd  for  alinnony*  -  364t  t 

In  another  cafci  -  -         483,  *o 

iy^  moUnSnode  novo  ereilo»nonjacetprohUitiOf 

4*^»7 
Prohibiticn  to  the  Adnairaltyy  -  5141  27 
To  the  fpiriloal  court,  r  535»  »9 

To  the  court  of  rcquefts*  -         5  3 S»  *o 

Protnifc*    See  JJfumpJiti 

Proof, 
What  iball  be  held  a  fufScient  proofi  zZi^  9 

Property. 

tf  one  hire  a  hbrfc  for  three  days*  during 
that  time  he  bath  a  fpecial  propeity,  and 
the  owber  cannot  take  the  horfe  frou  hi  my 

^i6,  t 


^antum  Meruit. 

jufigment  for  an  hundred  pounds  to  a  phy- 
iictan  for  curing  a  Rftu]a»         -        3709  4 

Trotti'i^t  to  pay  tantum  quantum  merueriu  is 
certain  enough,  •  •«        6i8>  3 

^ar'e  Impedlt. 

^are  Impedit%  53>  9»«  »i^»  *.  i9?»  !$• 
*i7>  5-  *47»7«  3^5»»^'673»^    691,4 

Id  ^are  Impgdity  the  bifhop  collated  after 
fix  months,  at  twenty-eight  days  to  the 
monthf  and  within  half  a  year,  and  ad^ 
judged  good,  -  i4i»  17.  166,  6 

^are  inipedxt  againft  the  biflioffc  of  Lineo/n, 
for  didurbing  him  to  prcfent  to  the  church 
of  Harroughlyy  -  -  656 

Brought  againlt  the  incumbent  wirhottt  nam> 
ing  the  patroof  -  -  65X 

^art  Incumbraviti 
la  what  cafe  ^rantable,         -  -        93 

^0  ff^arranto^ 

Whether  a  ^lo  ffarranto  lici  of  a  court 
biron,  -  -  .         259, 29 

Outlawry  upon  a  ^0  fVarranto  for  keeping 
«n  ioji^       -  -        5:8,7.  531,  II 


R. 


Recognizance, 

Recognizance  «acknowIedged  by  an  infanf 
made  void,  -  -  59,  $ 

Recognizance  taken,  where  the  caufe  it  re- 
moved by  Habeas  Corpus f  -         98,  * 7 

Not  well  certified  into  Chancery,  and  the 
proceedings  thereupon  erroneous,    6691  7 

Record* 

Where  records  arc  amendable,  for  wordi 

iniflakcn  or  omicred,an(1  where  not,     ii9» 

8.   i53t  I-  a44-f  I-  I57,  8.   185,5.  265,29, 

353»8-  4*9.4.  6*8 

Record  remanded,      -         -        -        ao6,  x 

Falfe  entry  of  it  adjudged  error,     -    207,  } 

Record  amended,  after  error  afHgned,    4441 

ii.  62S 
Ads  of  record  ought  to  be  (hewn  rpcciallyy 

Aftion  founded  on  a  recordt  how  to  be  pro- 
ceeded in,  -  '    5lh% 

Record  of  Vifiprius  ought  to  be  warranted 
by  the  rolU  and  varying  from  iti  is  void, 

670,  S 

RecoYCty. 

Whether  i  contingent  eftate  Ihall  be  barred 
byarecoveiy,  -  -  59* 

A  recovery  againft  tenant  in  fee  Hmple  ili  ill 
neVer  bmd  a  collateral  title  or  pollibility^ 

S9S 

Rccouper.     See  BailiiF. 

Recufants. 

Recufan't  iiidided  for  going  aboVe  fiVe  fbtf^s 
from  his  abode,  -  3  5*»$ 

For  endeavouring  to  perfuade,  357,  16 

Informed  againlt  for  not  receiiriDg  the  I'acra- 
ment,  -  -  365,  5 

Reiolvos  upon  feveral  ftatutes  touching. rc- 
cu  fancy,  -  *  4^* 

Releafci  , 

Rcleafe  made  to  one,  who  is  bilt  tenant  by 
fufTcrance,  does  not  veil  any  cltate  for 
want  of  privity,  -  169,9 

After  a  covenant  for  repairs,  fhall  be  no  bar, 
170,  IX.  3oo>  4 

Releafe  of  errors  pleaded*  z43f  9 

Releafe  after  judgment,  and  before  affiim- 
ance,  goodj  •  -  40i,  lO 

Where  a  rcleafc  of  all  ('eman.fs  (hall  be  % 
good  bar  to  rent  incurred  after,        4861  6 

And  no  bar,  in  an  adli«n  of  covenant  after* 

wards  broken,  -  '     487, 6 

A  a  a  3  A  gc: 


T      A     B      L      I. 


A  general  releafc  (hall  not  bar  what  is  future* 

•»3»  '5 
Heleafe  betwixt  the  verdif^  and  day  in  banco 

not  receivable,  -  (46,  10 

Where  a  grant  by  fine  (hall  enure  by  way  of 

rdeafey  -  «  696,9 

Relief. 

Itelief  paid  to  the  Lord  Bar%ley  for  land  in 
ward  to  the  queen,  -  it 


Remainder. 

Whether  devifc  of  the  remainder  of  a  term 
be  gocd»  -  -        iqS,  26>  460 

What  (hall  be  held  a  void  remainder.       440 

Where  a  leaft  (hall  enure  by  way  of  remain* 
dcr,  ...  '564 

Whether  there  can  be  a  crofg-re mainder  by 
itaplieationi  where  an  cftate  if  limited  to 
divert,  ...  5j^ 

Difcontipuance  of  a  remainder,  698,  lo 

Remitter. 

Where  leme  Oiall  be  in  an  e(late  by  remitter, 

489 

Rent,  Rent-chaige. 

In  debt,  fcifrd  at  the  time  when  the  rent 
incurred,  enough,  -  1x8,6 

Itent  payable  at  Michculmmj^  of  within  ten 
diiy^,  bow  adjudged,  **7>  3-  *33>/ 

Rent-charge  to  one  and  his  heir|,  during  his 
life  and  two  others,  good,  iS^rs 

Rent  payable  at  fJlichaelmaty  or  within 
twenty  days,  and  the  lelTor  dirs  between, 
whether  payable  to  hcT  <>r  executor,   3 1« 

What  rent  an  ear  (hall  be  caufe  of  entry ,  i  1 1 

Rcpairt^ 

Several  eafes  upon  covenants  for  not  repair- 
ing, X70»  «»•  »4o,5-  3»9»8'  329*  «• 
399)  6.  645,  7 

Notice  for  repairs,  when  neccflary,      644,  S 

Where  the  thing  let  muft  (irft  be  repaired  by 
the  leiTor,  -  -  «45,  7 

Wafte  brought  for  reparations,  which  if 
amended  pendant  the  writ,  it  (hall  not 
^xcufehim,  -  -  *5* 

Repleader. 
la  what  cafes  awarded,  4*  ia7»  >^* 


In  what  cafe  a  replication  may  be  a  depar« 
ture  from  the  declaration,         -         614 

Replication  and  travcrfe  concerning  the 
Cinqu^'PdrtSt  good,  -  -  691,  5 
See  Declaration. 

Replevin* 

What  may  be  pleaded  in  replevin^    i*7.i6 

Return  awardedf  where  it  appears  the  de^ 

fenda^nt  was  in  po(ri'(!ion  of  the  beafts, 

<cc.   if^thcy  be    delivered  by    replrvin^ 

RepUvm  for  rent»         -  -  44>  x* 

Requeft. 

Lueiftpius  requifituSf  when  fufltctent,  183, 

I.  194,  xo.  274,  ».  640,  3.  651 

The  difference  where  a  rcque(t  is  upon  duty, 

and  where  'tis  upon  collateral  matter, 

Refcous* 

Cafes  upon  refcue,   ,     -         241,7.485,4 

Indidlment  for  refioui  gqod,  without  v/  V 

armis,  .  .  345,i». -f7»,» 

Refcous  a  good  return,  upon  mean  procefs, 

419, 10 
In  what  cafe  an  adtian  will  lie  for  a  refcue, 

485, 4 
Refcous  ct  forty  (heep  diftrained,    •    568,6 


Refignation. 
Of  a  donative  church  to  the  donor. 


63 


Reftitution. 

Writ   of  reftitution   of  an   alderman   oif 

Grventry,  -  •  540 

Of  a  hurgefs  of  Hertfortf,        -         ^06, 18 

Writ  of  reftitucioni  how  to  be  awarded, 

41.  246,4.  698,11 

Retraxit. 

Retraxit,  an  abfolute  bar,         -         *ir,  3 

It  ought  to  be  in  proper  perfon,  and  not  bj 

attorney,  -  -  rf, 

Rcvcrfion. 
Grant  of  a  rcverfion  without  attornment, 

122,6 


not  good, 


170, 3. 
288,4 


Reviver. 


Replication 
Heptication  vicious* 


221,2,  3. 


3X5»»7- 
34«5>5 
Where  a  general  replication  (hall  be  good, 

225.  299,  2.  380,  7 

Replication  ill,  becaufc  it  Ihcws  not  where  the 

aiftcts  fhould  be,  *  5^31  13 


A  bill  of  reviver  cannot  be  after  a  bill  of  re- 
vivcr,  -  *  186, 6 

Revocation. 

Revocation  of  a  devife  in  fee,  by  a  leafe 
delivered  to  a  flranger,        -         "        49 

What  (hall  be  a  good  revocation  of  a  win 
in  writing*         •         •        11518.  497i  3 

Robbcnr* 


ATA 

Robfccry. 

Jobbery  done  after  day-break,  and  before 
fun-rifing,  found  for  the  plaintifTy    106. 

187,9 

Robbery  done  on  ^  Sunday  {hall  be  charire- 
able  GO  the  county,  -  496,  2^ 


h 


L     E. 


S. 

Sale, 
tale   in   market*  no  good  ^lea  in    trovef^ 

S.ile  of  another's  goods,  without  warranty. 
is  at  the  peril  of  the  buyer  t97f  S3 

Scandalum  Magnatuniy       1969  22. 

Scandalous  wbrds*  42i»  i*  4i  ii  ti 

Sciri  Facias. 

icire  facias  Upon  a  recogniatnce  iii  chancery* 

»»•  59»  5 

Againft  an  iiicttmbent»  in  what  cafe  award- 
able,  -  -  93 

Agatnft  a  ball  in  an  adion  at  Ljak,      94,  s  i 

Scire  fac,  without  mention  of  the  capias 
awarded,  good,  •  97>  *6 

«Tbe  principal  received^  after  eafias  returned, 
andyir/V.  foe.  awarded   againft  the  bail^ 

109,  5 

Againft  an  executor  on  a  judgment  in  debt 
aKainft  the  teftator.  Who  died  prifoncr  in 
execution,  a  good  bar,       136, 11.  143,  t 

Scir.  fac.  brought  by  the  fucceflbr  of  a 
coUege>  -  -  i59»n 

Scir./ac.  upon  bail,      i6st  i*  171,  11.  401, 

10^  II 

Againft  the  heir  of  the  heir,  186,  7 

Scir.  fac.  ought  always  to  pUrfue  the  firft 
adion,  -  -  33i»  «3 

Where  one  fhall  be  in  execution  after  the 
year  and  day,  without j/r/r.  fac.     364*  3 

If  an  executor  recovers  and  dies  inteftate, 
his  adminiftrator  may  not  fuc  execution 
hjfclr.  fac,  for  want  of  privity,     394,  4 

^ir/fac.  on  a  recognition  for  the  good  be* 
haviour,  vi  &  arms  omittedi  judgment 
ftayed,  -  -  4"f  i» 

Againft  ter-tenants  and  their  plea  thereunto, 

506,  19 

Againft  a  (herifT,  *  -        514,  %% 

Againft  an  executor,        •         -        5a,  86 

Zcir.  fac^  to  have  execution  of  damages  re- 
covered in  an  appeal,  *  549,  9 

Setjin^ 

V/hzt  fcijifi  (hall  be  fufficient  to  maintain  an 

affile,  .  .  «4i,«© 

SeiJin  ia  alwaya  in  the  roaltyf  it. 


Serjeants  at  Luvt. 

The  anthor  created  a  fcrjean^t  at  law,  tnd 

the  form  of  the  writ,         -        -     .   668 

Fifteen  other  ferjrants  made,        •     ^71,1 

Sccyant.    5/^  Maftcn 


Sewers. 


The  power  of  commiflioneri  of  fewert 
touching  fines,  -  336>  ( 

They  cannot  tax  a  whole  townfliipi  but  it 
ought  to  be  done  feveially         -         s^« 

Shecp*i?^alk.     iSee  Deed. 

SherifF. 

Sheriff^  hdw  far  chargeable  with  an  efcap^* 

3.  188,  5.  380,  8.  419, 10 

Sale  of  goods  upon  a^ri  fac.  by  a  fheriff, 

after  he  is  difchargcd  of  his  office,  good, 

73>* 
Sheriff  brings  an  affum^fit  for  fixty  pounds, 

for  executing  an  elegtu         -  103,  38 

The  name  of  the  fticriff  not  endorfed  on  the 

iiiftri figas 9  iWf  -  -  188,10 

How  far  chargeable  with  aprifoner,  203,  $. 

May  take  above  40I.  bond  for  appearance, 

,  z86, a 
Whether  he  Is  bound  to  obey  the  plaintiff's 

difcharge  of  a  prifoner,  •        380, 7 

How  far  a  (lieriff  is  chargeable  with  goods 

upon  zferi  fac,  returned,  514,  iS 

Action  againft  a  {hcriff  for  a  falfe  return. 

For  goods  fold  upon  an  tUgtu  566,  i 

^ay  break  open   an   haufe  to  refcue   hia 

bailiffs  detained  therein,  -  55^,  f^ 
Whether  the  (heriff  or  marfhal  liable  to  an 

efcape,  -  -  i88,  n 

If  a  iheriff  voluntarily  lets  a  iirifoner  at 

large,  he  cannot  retake  him»  659,  a 

How  he  is  to  proceed,  and  what  return  to 

make  of  a  dt  ventre  ikJpitiendo»       685,  » 

Simony. 

What  (ball  be  efteemed  limony,  and  what 
not,         248,  8.  »74,*.  385,  x$.  533,  17 

He  who  is  in  a  benefice  by  a  fimoniacal  con- 
tradt,is  difabied  to  enjoy  it  legally,  385,1 

sss 

Such  dontrad  makes  the  church  voio,       // . 

Slandcn 

Where  there  is  no  intention  of  Dander, 
adion  will' not  lit,  -        •        91,1 

Slander  ought  to  be  dired^,  againft  which 
there  may  not  be  any  inteBdment,    184, 4 


Aaa  4 


Specialty 


TABLE. 


Specialty. 

toncord  and  verbal  agreement  cannot  dif- 
chtrge  a  fpecialty,        •       -       ^49»  *9 

Statute  Staple. 

Vrherc  there  arc  two  ftatutcp^andthc  conu- 
fcc  of  the  puifny   ftatulc   extends    firt^, 

.  ^hiCh  fliall  have 'the  rent,         -         4*4»  9 

Where  ihe  extent  upon  a  ft*»t.  may  be  avoid- 
ed vHth  an  ttudita  querela^  47^» '^ 

Whether  a  ftat.tor  performance  of  cove- 
nant* (none  of  them  beinj^  broken)  be  a  hxv 
in  debt  upon  an  obligation,  9,  35*  'o**  34 

Statutes. 

When  a  ftat.  appoints  a  penalty,  and  how  it 

fliall  be  recovered^  it  ihall  not  be  by  in- 

didlrornt,  -  '       ^  .    ^^^'  i 

Statute  v^mnton,  13.  Ediv.  1.  of  hue  and 

cry,    106,  45.    187,  .9.    35o»   i-   Af^  *• 

675,9 

Of  Ailon  Burnel,  il-  Eii,  i.  -  H 

OfiS. /T^.i.  -  -  3 '4' ^5 

Of  trejimn.  2.  C  18.  expounded,  449 

Statuta  edlta  tempore  Rigls  Edvardi  3. 


Stat.  37- H.  8. 


*5>1« 


Edw,  6. 


Slat.  !.£«/•  3« 

4.M38,  15 

aj./:/.  3- 

477>  »o 

27.  Bd.  J.  c.l. 

335' 4-,  5 

45.  Ed.  3.  c.  3. 

133,6 

^iVj  2. 

ftat.  15.  l?ir.  i.  c.  6.  concerning  the  en- 
dowmcnt  of  vicars,         -  -  5'^ 

tJeH.  6; 

Stat,  of  S.  II  6.    c   9.   ^^  forcible  entry, 

rj|.8,  7.  151,  12.  167,7 

Of  II.  H.  6.  c»  xo.     *         -  68 

Of  13.  H.  6.  -  -  a^6,  1 

Of  27.//.  6.  «»        -  595»»7 

itat.  of  3.  ^  7-  couching  cofts,  636,  3 

Of4-H.7,  -  "  333 

Refolves  upon  tttc  ftat.  olti.H.  7.    '74. 

474>  V  fia4» 
Uponi9.H.7-  -  •  *"'* 

Hen.  %. 

Sut.  14-  H*  »•  €.  5.  expounded,    m,  4. 

»S9>  n 
7.  &  2».  f/.  ».  "  5*o>  J 

«j.  H.  8.  c.  5*         ^         •  336.  < 

27.  H.  8.  of  ufes,        -        401,  9-  453 
31.  H.  8.  -  -         453.  608 

32.H.8.     522.  615,  17.  »57.   7.  *48, 
7.  1x2.  173,  14.  458.  5 
J4«H.  8.     I57>  7.   ^48,    7-    305«  338, 
J.  37»*5-  »*7i  >  195 


Stat,  of  2.  Ed.  6.  for  tithes,    252,6.  324,  5* 

68.70,12.318,1.  328,6.  361,23.437,8 

Refolves  upon  5.  Eel.  6.    214,  xo.  577,  5. 

299,  I 
Stat*  1.  ikTiir.  c  9.  expounded,    121,4.  9599 

13 
Stat,  edit,  tempore  £11%,  Reg. 

RefolvcBupon  the  ftat.  of  i.El/z.    37«  "»• 

173,14    673,6 

Informations  and  indidmenti  upon  the  Ita- 

tutc  of  5.  £/.     85,9*  X20,  2.  178.  133,  5. 

167,  7.  602,  26 

Stat.  5.  Eiiz,  c.  25-  161,  |6.  602,26 

Stat.   8.  £/.   for  filing    in  anotber'a  name 

without  his  privity,  -  x88,  xj 

Stat.  8.  £i,  concerning  cofts,  229,  6 

Slat.  8.£/.  c.  15.  -  -  321,  3 

btac.   23*  Ei.  c.  5.  concerning  fraudulent 

deeds,  -  -  270,  3.  458, 5 

18.  £1.  136,  7.    364*  »■   409»  9-  4»4« 

430,  10 
Information  upon  23.  £/. touching  recufants* 

480 
Stat^  27.£/.  c.  4*  of  fraudttkut  cofliveyancek, 

158,9.  132 
27.  £/.  c.  6.cottceniing  jurort,  672, 4. 

27.  £/.  c.  8.   concerning  erroneous  judg- 
ments, -  -  i7»»  !»•  384,  '4 
31.  £/.  c.  6.  touching  fimony,         -         381 
Information  upon  39.  £/.  for  not  rcftoring 
pafturc  into  tillage  •  4i8,) 

Tempore  jfac.  I.  Regis, 

Kefolvcs  upon  the  ftatute  of  3-  Joe.  i./:.  i. 

»35»  8.  352,  % 

4.  Jac*  Ti  touching  cofts,  -  229,  6 

7.  Jac.  I.  touching  the  king'*s  debts,  524,  10 

Hcfolves  upon  the  levers]  (tainted  touching 

ufury,        •         209.  210,  2.  252,  7.  50$ 

Surety.     See  Bail* 

Superfedeas. 

Suptrfedeas  not  obeyed  by  the  fljcrifF,     43:1 

10.  379,  I 

Allowed  upon  a  tjj^rit  of  c»ror  brought  by 
executor  or  ad miniftrator,        -        35*** 

'to  the  king's  bench  in  Ireland^         534>  ^9 

In  what  cafe  but  oxitfnpcrfidtas  to  be  allow- 
ed, -  -  .  -  620,6 

Supplicuvit^         669, 7, 

Surmife* 

What  furmifc  fliall  be  good  in  attdita  qiifrc^ 
las  -  '  '  2^.  67,  t 

What  (hall  be  fufficient  to  maintain  a  pro- 
hibition, 137.  '3'  269,2.  501,  i» 

One  in  execution  ought  not  to  be  let  to 
naiopriie  v^n  a  furaufr »       -       2x8,7 

SoTHk^fi: 


T     A     B     L     E.     ^^ 


Sunnifc  good*  beiog  by  way  of  retainer, 
^    ^         668,  6 

Surrender 

Whether  a  grant  of  the  b:ii!iwlck  to  a  leflec 
of  the  manor,  be  a  furrendcr  or  dcler<ni- 
nation  of  tht  firft  Icrtfc,         -         176, 16 

If  Icflor  make  a  feoffment  and  letter  of 
attorney  to  the  lefl'ee  to  make  livrry*  it  is 
no  furrcnder,  -         _    /     -  177 

LeflVe  for  years  of  an  honfey  accepts  a  gr«int 
of  the  cnftody  of  the  fame  boufe«  is  a 
furrender»  -  -  /^» 

Surrender  of  a  copyhold  babtndum  after  his 
death,  ia  voidy  -  -  37* 

Into  the  hands  of  two  tenantat  nothing 
pafleth  XxW  it  be  prefented  in  court,  403,  t 

Out  of  court*  into  the  hands  of  the  fteward» 
good,  ^  -  .  516,  * 

The  extent  of  the  words  cum  ptrttHentiii  in 
the  funcDdcr  of  a  copyhold  mefluage, 

Sa6,a 


T. 


TaiU 

Eftatcs  tail  created  by  devife,  6t>  7.  416, 5. 

417,1.  695,8.  448.28 

Whether  an  uic  may  be  limaed  upon  an 

eftatetail,  -  -  401,9 

A  cafe  npoD  an  eftate  tail,  with  a  fee  exprc  - 

taat,  -  -  476, 9 

Talts. 

Dtcem  taUi  awarded  d€  drcumfimntibw ,  1 6  r , 

16 
Tii^i  awarded,  where  one  juror  only  appear- 
ed, -  -  3«6»  '9 

TempMs/emiJire 

ShMI  be  taken  for  the  half  year,  and  not  for 
fix  months  only,         -         •«         167, 6 

Tenant. 

Tenant  In  fee  cannot  convey  his  lands 
babendumthtt  bit  deaths        -         376,  % 

If  tenant  at  will  be  oufted  by  a  ftranger,  and 
he  re-entcrSi  he  U  tenant  at  will  to  his 
leffor,  .  -  .  660,5 

Tender. 

What  rs  a  good  tendcfr,  and  what  not,  413, 4 
By  whom  to  bf  mitde,  -  661,10 

ilow  tender  ou^hl  to  be  pkiidedr     ^»7^  »» 


Tertemcnf* 

Tbeexteit  of  the  word,  -  17^ 

MeflTuage  or  tenement  uncertain,  because 

not  certain  wbat  a  tenement  n^        6333:6 

Term. 
All  a  term  is  but  one  day  in  law,        184,  4 

Tcftamcnt.     See  Will  and  Dcvife, 
TeflatHm,  .  .  .4^,4.537,4 

Title. 
Title  of  land  flandered,  will  bear  aftJon, 
If  the  party  have  lofs  by  it,        -      '397,'s 

Traverfc. 

Wbat  (hall  be  held  a  good  traverfe,  when 
the  caufe  ofjuftificatlon  is  local,       45,  i  j 
TraLVctic  in  ejeaioncjirm^,       202,2.  221,5 
In  quare  imftedk^  -  -  ^^^ 

Where  not  taking  traverfe  does  vitiate  a 
plea  in  fubftance,  -  490,9 

He  who  travcrfeth  ought  to  bring  the  record 
and  look  to  the  return  of  writs,        528,5 
Traverfe -of  an  office  in  chancery,        666,  t 
Where  it  is  at  the  plaintiff's  elcaion  to  tra- 
verfe the  fcifin  in  fee  allcdgcd  in  the  bar^ 
or  the  gift  in  tail,  .  68x,  1% 

Trcafon* 

No  a^ion  lies  for  the  procuring  one  to  be 
indited  of  treafon,  -  357,  1^ 

A  iruft  in  a  freehold  is  not  fotfeited  upon 
attainder  of  treafon,  -  51a,  »j 

No  treafon  can  be  pardoned,  but  by  exprefs 
words  mentioning  it,         -         •        49c 

Trees. 

Trees  above  twenty  years  growth   (which 

are  timber),  though  lopped  every  ten  or 

twelve  years, not  tithable,  101,31.  133,^ 

Birch  and  maple  00  timber,  but  tithaWe, 

«99>*f 
Trefpafs. 

Trefpafs  upon  the  cafe  for  fcizing  bcafts  for 
an  hciiot,  -  -  50, 2  j 

For  une;*rtbinK  a  «badger  in  another  man-a 
ground,  *  -  jai, j 

Of  aiTiult  and  battery,  «  *  3  ^Oi  i 

For  taking  a  grey-bound,  with    a   collar, 

4639  '<> 
Trefpafs,  ciaufum /regit,  with  fpecial  plead- 
ings* -  6Sx,  ig.  207,  4.  208,  t 
Trclbafs  of  falfc  imprifonmcnt,  251,  j 
Fi  o  crmts  neceffary  in  a  declaration  in 
trtfyals^             -              4             443»»^ 

Trial 
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TABLE. 


Trial-    &rMif.tfiaI* 

Trade. 

Ihie  roiT*  QpoH  conddcration,  agree,  that 
be  wilt  not  keep  £hop  in  fueb  a  vili  or 
ftrcct,  -  -  596 

Trover  and  Converfion. 

Trover  fuppofed  to  be  3  Mof,  and  conver- 
fion 1  May,  yet  good,  97»  aS-  4**>  3 
In  trover  to  every  dead  thing,  there  oiij<ht  to 
he  added  the  value  $  and  the  price,  if  it  be 
alive>    .            -                -  130,2 
ft^ile  in  market,  no  good  plea,      •       165,  3 
Trovrr  for  a  diamond  hat-band,          144,  2 
For  fixly  monkeys,         •         -         a6i,  25 
For  ahond  lo(t»            -            •            ^37»7 
In  trover  againft  baron  and  feme,  the  conver- 
fion muftbe  to  the  baron *d  ufe  only,  661, 

XX 

Truft. 

Whether  forfeited  by  attainder  of  trei^fon, 

511**3 

Tithes. 

Tithea  (ha!l  be  paid  ^x  antiuatis  rencvanth 
bus  fimul  b  fetneU  -  41.430,8 

One  may  not  prefer ibe  in  non  ^ecimandQ^ 

47,  17 

Fenny-fodder  liable  to  pay  tithe,  tb* 

Tithes  granted  by  patent,        -  -        48 

Tempters  Undls  ought  not  now  to  be  df- 
chargrd  of  tithes;  for  by  the  common 
law  a  lay  pcribn  was  not  capable  of  fuch  a 
privilege,  -  -  581  3 

Cafes  for  tithes  upon  two  leafes,  68,  9.  451, 

30 

Upon  letters  patent((,         -•        70,  12.   68d 

What  trees  »rc  not  tithable>      -       100,31 

And  what  arc,  -  -  i99»  29 

.Lcafe  of  tithes  for  three  lives,  upon  the  ftat. 

!.£/.  qucftioncd,  -         -         1x1,10 

Tithes  of  aftermowth  difcbarged  by  a  pre- 
icriptiouy  -  -  ii^>4 

Leafe  or  agreement  to  be  difcbarged  from 
tithes  during  the  parfon^s  Ufe,  cannot  be 
without  deed,  -         i37» '3-  ^O*  3 

No  remedy  by  diftrefs  or  aflize,  for  rent  rc- 
ferved  upon   a  leafe  of   tithes  for  life, 

173,  14 

If  my  corn  be  cut,  though  a  ftranger  take  it 
away  before  fcverance,  yet  an  a£lion  lies 
again  ft  me  for  the  tithef,        -        3*4>  5 

Corn  ftanding,  bought  of  the  proprietor 
of  a  rcftory,  without  fpt-cial  words  to  dif- 
chartte  it,  muft  pay  tithe,  -  x^» 

What  land  fliall  be  difcbarged  of  tithes  by 
31.  H.  8.  -  -  452*  30 

Whet bei. tithes  are  payable  of  a  fulling-mill, 

5*3,  9 

Cifterifi^n  lands  {in  proprih  manibui  of  ihe 
owner)  difcbarged  of  tithes,  559,  6 

No  tithes  payable  for  dry  cattle,-      •  576,  j 


Perpetoal  uriity  of  a  churcli  appropriate 
and  thclaad,  is  not  any  difchargc  of  the 
tithes,  .  -  <3| 


Variancci 
Varithcc  between  the  writ  and  count,  how 
^    >'u><?<J»  •  -  128,  xo 

Between  the  original  Writ  and  declaratioh, 

X30,  3.  307.4.  3^5.4.  47««  597»20.  619, 

1.  664,17.  674,  S 

Between  the  writ  forenquiry  of  damages  and 
declaration,  -  .  294,  14 

Betwixt  the  leafe  in  the  declaration,  and  the 
leafe  found,        -        -        318,6.  358,1! 

Betwixt  the  bill  and  the  delarationi  how 
ruled,  .  .  654,4 

VinJitiom  Expmas. 
In  what  cafe  not  ncceflary,         -         73,  2 

Venire  Facias. 
Fen*  foe,  awarded  before   the  appearance 

and  declaration,  amendable,  64,  3 

Other  miftakes  amendable,     78,  9.    244,  x* 

307f4.    3»6,  3-    353,8.    383*  ia«    396,1. 

457»  I.  631,4.  670,8 
Ven.fac-  mifawarded,    ZS,  j%,  188,  xo.  239, 

^     f  V^V^'  ^*3»  14-  3*7. 5-  45«>3*4.  5*S, 
6.  676,  II 

Ven»fac\  awarded  dt  vicineio cvoitatii  Covin" 

trlM,  *  -       -      307*  4-.  49^  13 

Ue  paroebta  or  de  villa  de  C  good,    340, 6, 

493»  13-  i«3>a5'  ^76,  xi 

Devtcinetomanerii,         -  -  405,4 

Awarded  from  T  and  not  de  vicimio  de  f. 

ill,  -  -  •  339,  7 

Fen.  may  he  awarded  upon  an  indi61;menttbe 

fame  feifion,   -       ^        .    -  404,  % 

Where  the  return  of  the  w».  is  before  the 

/^e,  amendable,  -  -  441, 1 5 
Where  there  Iball  not  be  feveral  ven*fac>  to 

try  feveral  iflues  in  one  county,  550,  tx 
Where  the  iheriff.  himfelf  is  concerned,  the 

ven.fac*  may  be  awarded  to  the  coroners, 

551 

W.  B'  of  Harm t bom  returned  on  the  ven»  and 
on  the  diflringas  IF.  JJ.  of  Harmtborp  w«t 
returned  and  fworn,  held  not  material, 

Aftion  brought  in  chancery,  and  veit,  fac 

returnable  in  the  king's  bpncb,    .     671, 4 

Stat.  27.  EL  c.  6.  expounded,  -       ;  ib. 

Venue.     See  Vifne. 

Verdict. 

Judgment  could  not  be  given  for  the  uncer- 
tainty of  a  v^-'^i^,        •        .        1 1  ii  I* 

Vcrdidt 


T      A      B      L     £. 


VerdtAi  w'lthottt  liTae  jolaed»   amended* 

Where  there  were  two  verdidti  in  a  cafe,  and 
the  firft  adjudged  ▼oid,    ,    -         6i7>  »« 

Where  the  verdift  and  judgment  diiagrre» 
amendable,  *  -  *3* 

Declaratioa  ill  in  fubftancey  (hall  not  be 
made  good  by  rerdid,  -  *55>  5 

VrrdiA,  that   he    it  guilty  cum  aliquibus 

yi  faf  Jrmis. 

In  what  cafes  it  ftall  be  error  to  omit  thefe 
words  -  -  5»6>'-536,3 

Vicarage. 

Thebeginning  of  vicarages  \     .^5'* 

What  vicarages  may  be  dilToWedi  and  how, 

Si6.  Sit 
Vicar  to  fay  fervice  in  one  church  one  Sun- 
day, and  in  another  the  other  Sund;iy, 
sUiernis  vicikusy  fucd  for  bts  penfion,  666, 3 

Viftnals  and  Viftuallcrs. 

Frefents  of  vianals  may  be  taken  without 
offence,  -  -  -  90,17 

An  aaion  lies  for  felling  corrupt  vifluaU, 
without  warranty,        -         i97»  »3'  47© 

Apples  not  to  be  accounted  dead  viauaU, 
^  •    ai4,  lO 

Vill. 

Two  vHls,  /r.  and  S^  in  the  parifh  of  5.  a 

fine  of  fuch  lands  in  5.  the  Undi  in  fV. 

pafsnot,  -  •  «*0|  3 

And   the  difference  between  a  vill  and  a 

hamlet,  -  -         ,       /*• 

Where  the  vill  named   in  the  declaration 

differs  from  that  in  the  verdidt  and  deed, 

X75 
Where  the  parifh  and  vill  (ball  be  intended 

allonct  -  -  »63,i7.  340,6 

Vtfm^  or  Venue. 

Where  1  venue  ovi^hx  to  be  from  a  parifh  in 

UndoHf  -  -  i5o»  >o 

Where  well  awarded,  191?  16.  375>  ' 

And  where  not,    86.  95,  *».  a39i  ♦•  3oa,  * 

Where  the  cufkom  of  a  manor  is  in  queftion, 

the  venue  fliall  be  only  of  the  manor* 

».  3*7*4,5-  375»«-  4oS>  4.  S5«-  ^3i»4 

Ufes. 

Where  ufes  are  well  limited,  and  where  not, 

169,  8.  iSo,  19.  aoi,  3s.  401^9 

There  cannot  be  ufc  of  a  thing  which  is 

noXineffet  -  -  190*  « 3 

In  what  cafe  eefy  que  vfe  needs  not  fhcw  the 

deed  of  grant,        -        -        -        *"7,  5 

Ufurpatioa. 
Whether  a  double  ufurpation  ihall  ouft  th« 


hin^  of  pofTeilion,  and  put  him  to  a  Writ 
of  right  of  advowibn,  •  iH,  ^ 

Ufury. 

What  fhall  be  adjudged  ufury  $  with  re- 

folves  upon  feveral  cafes    of  ufury,  and 

ufurious  contra£i8»  «6.  31.  104^40.  »«9. 

»53.  7-  507»»<>-  678,14. 

If  the  cafualty  goes  to  the  intereft  only,  and 
not  to  the  principal,  it  is  ufury*  50$ 

Utlawry.    See  Outlawry. 


w. 

Wager  of  Law^ 

Wager  of  law  allowed  in  cafe  of  bank- 
rupt, -  -  I05f4» 

Waiver. 

In  what  cafe  waiver  of  the  pofTeflion  fhall 
difcharge  one  of  the  rent,  549*  i« 

Wales. 

Certiorari  to  remove  indidtments  of  riots 
taken  in  IVaLsy  -        -  4841  I. 

Ward  and  Wardfhip. 

Two  purchafe  to  them  and  the  heirs  of  the 
one,  and  he  who  has  the  inheritance  dies, 
hit  heirs  fhall  be  in  ward,  -         40,  3 

The  lord  preferred  before  the  procbein  amir, 
to  the  cuflody  cf  a  tenant,  who  was  mutus 
6f /urdus,         -  -  -  105,43 

Making  th(  ward  knight  difcharges  the. 
wardfhip  from  that  time,         156,6.  388,* 

Other  cafes  touching  wardfhips,  157,7. 388,s 

Warrant. 

Warrant   of  attorney,   when  amendable^ 

»35»9 

*77>  7 

without   fhcwing   warrant, 

4851 4 

Writ  of  deceit  lies  againfl  an  attorney  for 
appearing  for  one  without  a  warranty  694, 7 


Wanting, 
Arreft  good. 


Waranty. 

Warranty  of  wares  ought  to  be  made  at  th« 
time  of  the  fale,  -        4.  470-  *30»  3 

Warranty  dcfccnda  only  upon  the  heir  at 
law,  -  -  *'''^ 

Where  warranty  is  neccfTary  in  felling  wares, 

47; 

Warranting  a  marc  fold  to  be  found,  and 
aaion  brought  thereon*         -     w      h 
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Warren. 

WjrwKr  may  kill  any  dog  that  ufci  to  hunt 
biiconiet,  .  -  44,  ,3 

If  one  has  a  warren  bv  charter  in  all  hia 
maitofy  he  m«y  crcA  a  lodge,  and  make 
coney-bUrrows  in  any  place,  156,  5 

The  extent  of  free  warren  in  a  common  »$ 
tooooici,  .  -  »95*  »i 

Waftc. 

EradScattng  whitethorns  adjudged  wafte,  but 
tiO\  fnccidcndo  tt  vendemioy  126,15 

Converting  a  corn-mill  to  a  fulling- m  II, 
waftr,  -  -  18a,  21 

The  force  o^  fine  impedimento  'uafli^     216,  1 

One  may  have  an  adtion  of  waftc  upon  feve- 
ral  leafes,  and  upon  fcvcral  grants  of  a  re* 
vcrlioD,  -  -  3,^,  8 

Lcdfe  for  years,  remainder  to  D.  for  ^ re, 
without  impeachment  of  wafte,  remain- 
der to  G.  in  tail,  tenant  commits  wafte  in 
the  I'fc  of  i>.  who  dit:8  before  wafte 
brought,  a£iion  lied  for  bim  in  remainder, 

6S8,  4 
Water-courfe. 


Id  what  cafes   words    too  generally  Iai4 
Witt  not  bear  aftion,      116,  n.  ioi,  i; 

Where  the  word  is  infenfible,  and  haV  not 
cxpofition,  it  cannot  be  good,    147,  f. 

Words  ihall  be  taken  in  tbeworft  part^Je^ 

Whether  «n  a^ion  lies  for  woitfs,  from  Vhc 

leport  of   the  fpcech   of   anothei,   wbo 

never  fpake  them,  ,61,  17.  406,  i 

vv  here   the  verdia  found  other  words  in 

part,  than  the  plaintiff  declared,    good. 

407*4 
Words  aftionable. 


A£lioB  for  diverting  the  water-courfe  of  a 
«iii,  -  -  253,27 

Ways. 

If  I  fell  a  riofe  through  which  I  had  a 
way,  the  way  remains,  though  not  ex- 
cepted in  the  fale,         -•       -  170,  10 

Way  4ippendaut  to  land,          -  190, 13 

Will. 

Revocation  of  a  will,   where  infufficient, 

115,  2.  497,3 

A  will  cannot  refer  to  words  only,  without 

writing,  -  -•  ,45 

Proving  a  will  flayed  by  prohibition, 546,  »  5 

Kxpofition  of  a  will.        -         394,  7.  144,4 

See  more  in  Devik. 

Witneflcs. 

A  witnefs  depofed  for  the  king  may  not  be 
puniOird  by  indiftmerit,  which  is  the  fuit 
of  the  kingi  -  -  120, » 

Cne  witnefs  not  fuffic  icr.tin  the  civil 
law,  -  «  .      160,  1 

Woman* 
What  time  a  woman  may  go  with  child. 

The  nine  months  ihall  be  taken  to  be  menjes 
folares,  .  •  j^^ 

Words. 

Words  3(Jtionable  ought  to  import  in  them- 
fclves  prccifc  flindcr>  without  ambi^^u- 
Otffneis,  -  •  ,07 


Thou  art  a  thief,  and  haft  ftolen  my  corn, 

39»  *.  43,  S.  65,  5.   157,  J.  ,X4,  ,|.  6^j 

»4.  674,  7.  676,  1% 
Aly  trees,         -  -         a^x^  u,  Jt^y  i* 

It  fhall  be  adjudged  corn  reaped,  674,  7 
Wotds  fpokt-n  of  a  j«iftice  of  peace,    $6,  i. 

58,4.  90f  17.  i43>i-  »4^»6.  308,6.  484, 

3    557,3. 
Sir  Geo,  More  is  a  corrupt  man,  and  has 

taken  bribes,  -  '  -  5^^^ 

He  and  one  Alien  are  perjared  knaves,  101; 

My  brother  is  perjured^  107,  a.  4^6.^  \ 

Thou  perjured  beaft,  .  .  613, 1 
Thou  art  |  leprous  knave,  144,  3.  430,  A 
Thou  art  a  witch,  and  I  will  prove  thee  a 
^'*''^^^\  .  -  i5o>»i.  306,1 

Donbttul  m   fomc  cafes,    J99,  5.  531,  1,1 

13-  600,  15.  639,  I. 
Tbou  haft  robbed  the  church  and  ftoKn  the 

lead  of  it,  .  «  ,^j^  ^ 

Thou  haft  been  in  a  gaol  for  ftealing  a  pani 

Thou  h;»ft  procured  one  S.  to  come  thirty 
miles  to  commit  perjury,  &c.-       158,  id 

Of  a  widow  lady,  that  ^.  had  reported 
he  had  the  ufc  of  her  body,  two  huni 
drid  pounds  damages,         161,12.406   a 

Woids  flaudcring  the  title  of  lands,     163; 

Hindering  a  marriage,  -         *  422'  \ 

Words  fpoken  of  a  noble  perfbn,  106,  U 
Thou  haft  taken  a  falfe  oith,  204,  j 

B^ftard,  if  damnified  thereby,     113,  6.  32,; 

».  625,18.  642,2.  535,  19  ^^ 

Thou  waft  in  Hor-Micij  gaol  for  a  felony 

committed  upon  A,  -  »^y,  ^ 

Thou  art  a  fmoiherer  and  maintainer  of 

felonirsj  :.  .  ^5^ 

Thou  haft  harboured  thy  fon,  knowing  be 

was  a  fcminary  pricft,  -  300,  3 

lo-ff  his  wife  kiilcd  thy  huiband,  306,  ^ 
Thou  diclll  fct  upon  meiandiookcft  my  purfe. 

Thou  art  a  whore-mafter,  and  haft  lain  with 

B.  hiswite,  -  -  -j,   ^ 

He  h^h  poiloned  J.  S.  .  3^3)  9 

Thou  art  a  bii.krupt  knave,  345,  13.  424,  7. 

If  ^/>  7.  5.  might  hive  his  will,  he  would 

kd\ 
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kill  all  trae  fubje^8»  and  the  king  too, 

407,4 
Thou  haft  kiltrd  thy  maftcr's  cook,  4»3»  5 
Thou  ball  cemmitted  trcafon  beyoDd  Tea, 

4»4f  6 
Miftrefsilf.is  a  whore,  and  hath  had  the  pox, 

4301  9 
Thou  haft  poifoned  thy  hulband,        428, 9 
Thou  haft  ftolen  my  corn,  and  carried  it  to 
market,  -^        44».i|.  457»s.  ^73.  7 

Thy  matter  Brovi*  hath  robbed  me  of  all  my 
goodf,  .  -  443.  *o 

For  calling  a  furveyor  cheating  knave,  504> 

>S 

Thou  waft  in  L,  gaol  for  coining,  $\6f  2 
To  fay  a  merchant  it  broken,  562, 10 

Have  you  brought  home  the  forty  pounds 

you  ftole,  -  •  568, 6 

To  call  a  merchant  bankrupt,  though  he 

was  fo  formerly,  -  •»  578, 7 

To  call  an  attorney  cozening  knave>  586,  8 
Tliou  arc  a  thievilh  rogue,  for  tbou  haft 

ftolen  my  faggots,  -  -  600,  24 
Thou  art  a  niatntainer  of  thieves  to  fteal  my 

mafter's  goods,  -  -  (29,  i 

T^ou  haft  the  plate  of  J.  5.  and  we  will 

charge  tht-e  with  that  ftlony,  6^7%  13 

This  is  a  counterfeit  warrant  made  by  Mr. 

S*  -  -     .  648,  17 

,  Words  not  aftionablc. 
Thou  art  athievifti  knave,  and  haft  ftolen  my 

wood,  -  -  65,5-  «66, 5 

Bars  of  iron,  -  •  204,  9 

$hfcp,  -  -  X26,  I  a 

"Words  fpoken  of  a  church* warden,  80,  3 
Thou    waft  arraigned    and    convided    of 

felony,  -  -  90,  1 3 

You  did  moft  perjuredly  prefcnt  me  at  fuch  a 

vifitation.  t  -  lao,  i 

Sir  T/to.  Ihit  cleaved  bis  cook's  head,  184, 4* 

423f  5 
Thou  art  forfnforn  in  Collet  court»  190, 14. 
^  436, 5 

Thou  art  no  true  fubjedt  to  the  king,  and 

that  I  will  prove,  -  -  aoi,  Z 

Varlet  and  knave,  -  -  204, 8 

Vou  are  a  paltry  lawyer  -  267 

lit  is  a  cozener,  and,  cozened  Jt.  of  fuch 

mppcy,  t  .  339,4 


Scandalous  words  fpoken  of  a  witnefV  in 
court,  -  -  43^1  If 

Thou  art  a  forfworn  whore,   and  an  old 
bawd,  -  •  4^*»  9 

Scurvy,  pocky  whore,  499»  7-  S>4»  »4 

Words  fpoken  of  a  married  man,  473,  j 
To  call  one  (imon'rft  and  recufant,  484,  ] 
S.  did  fteal  a  mare,  or  die  G^  is  forfworn, 

530,  10 
Thou  art  a  cozening  rogue,    a  cut-purfe 
rogue,  -  -  -         536,  ^ 

Thy  fon  has  murdered  my  child,  too  gene- 
ral, •  '.  635,1 
Thou  haft  raviflied  fuch  a  woman,     666,  % 
Other  words  not  actionable,  302,  i.  315,  i8« 
331*  i*..473>S'   687,  a. 

Words  doubtful. 

That  P,  has  murdered  ^</am*8  child,    «x5« 

12.  331, 10 
He  h^th  fpoken  treafon,  and  that  I  will 

prove,  -  -  27s,  { 

Tbou  art  as  bad  as  thy  wife  when  Ihe  ftole 

my  cufhioR,  -  -  331,  i« 

When  words  are  doubtful,  they  fliall    be 

taken  in  mitiorifcnfut  -  *7S>  S 

Writs. 

A  writ  void  in  one  part  may  be  good  in  an* 

other,  -  -  104,40 

Writs  aided  by  the  ftatutes  32.  Hm*  8.  ai>d 

18.  £/f58.  -  108,4.    185.    188,  IQ 

Writ  to  enquire  of  damages  in  LonJcttf  for 
breach  of  covenant  in  H*  good,  hecaufe 
founded  on  a   writing  made  in  London, 

141,21 

Writs  amendable,  in  what  cafes,  162,  i6. 
18s,  5.  188,  xo.  217,  4-  a39»4.  ^S7>  i7* 
365,4.  372,  a.  442,  15.  ' 

Writ  of  enquiry  of  damages,  varying  from 
the  declaration,  error,  -         ^94, 14 

Awarded  upon  a  trover,  -  3i9>  3 

Of  fecond  deliverance,  -  4I4,  S 

Writ  of  reftitution  awarded  to  a  burgefs  of 
Hertford^  -  -         506,18.  540 

De  ventre  infficiendot  where  and  how  award* 
ed,  -  •  685,  a 

Writ  hy  journies  accomptJy  what^  and  when 
to  be  brought,  •  sS9>ia 
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